
ZIONS BANK. 

September 10, 20 15 

Mr. Brent J. Fields 
Secretary 
Securities and Exchange Commission 
100 F Street, NE 
Washington, DC 20549 

Re: Release No. 34-75628; File No. SR-MSRB-201 5-03; Self-Regulator')' Org anizations; 
Municipal Securities Rulemaking Board; Order Instituting Proceedings to Determine 
Whether to Approve or Disapprove a Proposed Rule C hange Consisting of Proposed New 
Rule G-42, on Duties of Non-Solicitor M unicip al Adv iso rs, and Proposed Amendment to 
Rule G-8, on Books and Records to be Made by Brokers, Dealers, M unicipal Securities 
Dealers, and M unicipal Adv isors ("Release'') 

Dear Mr. Fields: 

Z ions First National Bank ('"Zio ns") appreciates this opportunity to provide additional comments 
to the Securities and Exchange Commission ("·SEC") pertaining to the M unicipal Securi ties 
Rulemaking Board ' s ("MSRB's'") Proposed Rule G-42 regarding enhanced standards of conduct 
a nd duties of municipal advisors when engaged in muni cipal advisory activiti es (the ··Proposed 
Rule") . 

Z ions also appreciates the MSRB ·s efforts to pro pose a bas ic conduct rule for munic ipal advisors 
a nd agrees w ith many of the p rovisions of the Proposed Rule. However, Zions continues to 
believe that the prohibition contained in th e Proposed Ru le against principa l tra nsacti ons 
between municipal entities and their municipal advisors is overl y broad and inconsistent wi th 
fede ral securities and banking laws. Under the Proposed Rule, ··[a] municipal advisor to a 
municipal enti ty client, and any affi lia te of such municipal advisor, is p ro hibited from e ngaging 
in a principal transaction d irectl y related to the same municipal securities transaction o r 
municipal financial product as to which th e muni cipal advisor is pro vid ing or has provided 
advice. " 1 

I. Basis for Proceedings and MSRB Response 

In its Release, the SEC provides notice of the tlu·ee grounds upon which it is consideri ng 
disapproval of Proposed Rule G-42. F irst. the SEC cites to Section l 5B(b)(2) of the Securities 
Exchange Act of 1934 ("'Exchange Act"} which requires that the MSRB propose and ado pt rules 
to effect the purposes of the Act w ith respect to transactions in municipa l securities effected by 
brokers, dealers, a nd municipal securities dealers and advice provided to or on be half of 
municipal entities or obl igated persons by brokers. dealers. muni cipal securi ties dealers. a nd 
municipal advisors w ith respect to municipal fina ncial product s, the issuance of municipal 

1 Proposed R ule G-42(e)(ii). 
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secutiti es, and solicitations of municipal entities or obligated persons undertaken by brokers, 
dealers, municipal securities dealers, and municipal advisors . 

Second, the SEC cites Section 15B(b )(2)(C) of the Exchange Act, whi ch provides that MSRB 
rules must be designed to prevent fra udulent and manipul ative acts and practices, to promote just 
and equitable principles of trade, to fo ster cooperation and coordination with persons facili tating 
transactions in mu nicipal securities a nd municipal financial products, to remove impediments to 
and perfect the mechanism of a free a nd open market in municipal secu rities and municipal 
financial products, and, in general, to protect investors, municipal entities, obligated persons, and 
the public interest. 

The SEC cites as its final grounds for disapproval Section 15B(b )(2)(L)(i) of the Exchange Act, 
which requires the MSRB to adopt municipal ad visor rules to prescribe means reasonabl y 
designed to prevent acts, practices, and courses of business as are not consistent w ith a municipal 
advisor's fiduciary duty to its clients. 

On August 12, 2015, the MSRB sent a letter to the SEC in response to the comments received by 
the SEC on Proposed Rule G-42 ("Response"), including those submitted by Z ions on May 29 , 
20 15. In these comments, Zions focuses o n the Release 's grounds for disapproval and the 
MSRB Response; however, Zions incorporates by refere nce the comments provided in its May 
29, 2015 comment letter. A ltho ugh Zions appreciates the MSRB's w illingness to continue to try 
to address concem s of m arket participants, it is Zions' position that the Proposed Rule's 
principal transaction ban is not consistent with Sections 15B(b)(2), 15B(b )(2)(C), and 
15B(b)(2)(L)(i) of the Exchange Act. 

II. Proposed Rule G-42 Is Inconsistent with Federal Securities Regulation. 

The Proposed Rule is inconsistent w ith federal regulation of investment advisers. Investment 
advisers are fiduciaries to their ad visory clients. 2 The U .S. Supreme Court has found that, as a 
fiduciary, an investment adviser " has an affi1mative duty of utmost good faith and full and fair 
disclosure of all m aterial facts, as well as an affirmati ve obligation to employ reasonable care to 
avoid misleading his clients.''3 

Investment advisors are pennitted under the Investment Advisers Act of 1940 ("Advisers Act") 
to engage in principal transacti ons with clients, including municipal entity clients, if the adviser 
provides certain wri tten disclosure regarding the conflict and obtains client consent.4 The 

2 Investment Advisers Act of 1940 § 206(1 ) and (2) ; SEC v. Capital Gains Research Bureau, 

Inc. , 375 U.S. 180 ( 1963). 


3 Capital Gains, 375 U.S., supra note 2 at 19 1-192 (intemal quotations and citations omitted). 


4 Investment Ad visers A ct of 1940 § 206(3). 
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benefits of pe m1itting principal transactions within the co nfines of disclosure and consent 
requirem ents have been recogn ized by the SEC. 5 

In its Response to comm ents on the Proposed Rule's inconsistency w ith other regulatory 
schemes the MSRB states that: 

The MSRB previously co nsidered s uch comments, analyzing the 
fiduciary duty of the municipal advisor in its relationship to a 
municipal entity clie nt and the possibility for self-dea ling and 
detennined, after careful consideration of the views of 
commenters, that the proposed prohibition on principal 
transactio ns is sufficiently targeted and should not be amended to 
include exceptions based on di sclosure and client consent. The 
MSRB does no t find sufficient additional rationale offered in the 
mos t recent commentary to revise the provision in the manner 
suggested. The MSRB co ntinues to believe that incorporating such 
exceptions to the prohibition on principal transactions would not 
sufficientl y protect muni cipal entity clients from potential self
dealing-related ab uses. 6 

The MSRB does not state in its Response how a municipal ad visor's fiduciary duty mi ght differ 
from that of an in vestment ad visor's under federal securiti es Jaw. It also does not provide 
reasoni ng for wh y disclosure and consent requirements offer insufficient protectio ns to 
muni cipal entity clie nts. The MSRB's articulati on of a municipal advisor 's fiduciary duty unde r 
Proposed Rule G-42 is consistent w ith the U.S. Supreme Court 's a rti culatio n of an investment 
advisor's fidu ciary duty. As there is no bas is to treat municipal advisors differently than 
investme nt advisors in tenns of setting fidu ciary duty standa rd s, Z ions beli eves the Proposed 
Rul e is not reasonably designed to prevent fi·audulent and m anipul ative acts and practices, to 
promote j ust and equitable principles of trade, to fo s ter cooperation and coordinatio n w ith 
persons faci litating transactions in muni cipal securities and municipal financial products, to 
remove impediments to and perfect the m echanism of a free and open m arket in municipal 
securities and municipal financial products, and, in general, to protect investors, municipal 
entities, obligated persons, and the public interest. T he Proposed Rule also does not prescribe 
means reasonabl y designed to prevent acts, practi ces, and co urses ofbusiness as are not 
consistent with a municipal advi sor's fiduciary duty to its clients. Thus, it is Z io ns' position tha t 
municipal advisors should be pennitted to engage in principal transactio ns wi th their municipal 
entity cli ents, provided that advice and consent requirements are met. 

5 SEC Interpretation of Section 206(3) of the Investm ent Advisers Act of 1940, Release No. IA
1732 (July 2 0 , 1998). 

6 MSRB Response at p . 12. 
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III. Proposed Rule G-42 Is Incon sistent with Federal B anking Regul ation. 

The Proposed Rule is also inco nsistent with federal bank ing regul ation of transactio ns with 
pri vate companies and individuals. As an alternati ve to generally pennitting principal 
transactio ns subj ect to disclosure and consent requirements, Z ions believes bank loans sho uld be 
excluded in their entirety from Pro posed Rul e G-42. The Proposed Rul e G-42 contains 
provisions that would prohibit a municipal advisor from engagi ng in a principal transaction 
related to the same municipal securi ties transaction or municipal fin ancial product, which 
includes a bank loan in an aggregate pri ncipal amo unt of $ 1,000,000 or more that is 
economicall y equi valent to the purchase of o ne or more municipal securi ties.7 

Banks have been making loans to ptivate compani es and indi viduals for hundreds of years whil e 
simultaneously serving as fiduciaries in trust situ atio ns with the same customers. Wh y would 
individuals and private businesses be allowed to borrow money fro m the same banks that also 
serve as their fidu ciaries, but municipal entities be restticted from doi ng the same? 

The MS RB Response provides that: 

In response to Z io ns's comment that bank loans shoul d be 
excluded, the MS RB notes that proposed paragraph .1 2 is limited 
substantiall y and would target o nly those loans that would be the 
same as, o r di rectly related to, the muni cipal securities transaction 
or municipal financial product as to which the muni cipal advisor is 
providing or has provided advice and which would be co nsidered 
"economicall y equivalent to the purchase of one o r more muni cip al 
securiti es. "8 

It is Zions' position that banks, as highl y-regulated entities, should be allowed to continue 
offering traditional banking services to muni cipal entiti es, including in a pri ncipal capacity. The 
MSRB stated that the Reves test may no t be employed as "other similar financial product" was 
"drafted intentionall y to include bank loans o ther than those that are a security."9 Detennining 
on a case-by-case basis whether a particul ar transaction is "economicall y equivalent to the 

7 Proposed Rul e, Supplementary Materi al Paragraph .11 . Written evidences of indebtedness 
from municipal entities must have virtuall y the same structure and provisions as the related 
municipal securities in order to be legal, valid and binding under applicable state consti tutional 
and statutory laws, and fo r interest thereon to be tax-exempt under Federal tax laws. 
Therefore, Zions believes the onl y clear way to disting uish b etween direct bank loans and 
municipal securities is to look at the intent of the acquirer at the time of acquisition. If the 
written evidence of muni cipal indebtedness is acquired with an intent of di stributio n, it should 
be deemed a securi ty. If the written evidence of indebtedness is acquired di rectl y by a bank for 
its own portfolio with no intent of distribution, it should be (and Zions believes it is) a bank 
loan. Such a test would co nform to analogo us tests under existing securities laws. 

8 MSRB Respo nse at p . 19. 

9 MSRB Response at 18. 
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purchase of one o r more municipal secmities" is u nnecessaril y complex and costly for products 
that are alread y thoroughly regulated. Therefo re, Z ions does not believe the Proposed Rul e is 
co nsistent with Sections 15B(b )(2), 15B(b )(2)(C), and 15B(b )(2)(L)(i) of the Exchange Act, and 
bank loans sho uld be excluded in their e nti rety. 

Zions wo uld also like to reiterate its agreement w ith the comments of th e American Bankers 
Association o n the MSRB ' s Pro posed Rule submitted May 29, 2 01 5 regarding the bank loan 
restric tions. 

IV. At Minimum, th e T hreshold fo r the Bank Loan Exception Should Be Increased. 

At minimum, the thresho ld for the bank loan exceptio n under the Proposed Rule should be 
increased. Banks often may be the sole so urce of certai n t ypes of fina ncings for sm all er 
municipal enti ties and smaller projects. Many o f the direct loans Z ions makes to smaller and 
more remote municipal entities fo r which Zions also serves as a fin ancial advisor on unrelated 
issuances of municipal securiti es, quali fy for Community Reinvestment A ct ("CRA") credit from 
its banking regu lators. Many of these bon·owers and/or p roj ects are so sm all that their access to 
the capital markets is quite limited, and direct loans may be the only source of effi cient and 
econo mic solutio ns for their capital needs. As such, the dolla r threshold for the bank loan 
exception under the Proposed Rule should be consistent with, and pegged to, the threshold fo r 
ba nk qualified obligati ons und er Section 265 (b)(3) o f the Internal Revenue Code (as the same 
may be am end ed) , whi ch is curTently $ 10,000,000, fo r the same reasons the ba nk qualifica tion 
exemption was originall y adopted b y Co ngress. 

The MSRB Response indicates that the MSRB is w illing to consider soliciting info rmati on 
regarding whether the threshold o f $ 1 million should be modifi ed after the Proposed Rule is 
ado pted and is in effect. 10 To be consistent w ith Sections 15B(b )(2), 15B(b )(2)(C), and 
15B(b )(2)(L)(i) of the Excha nge Act, Z ions beli eves, at minimum, the Proposed Rule's th reshold 
for the bank loan exception should be consistent w ith Section 265(b )(3) o f the Internal R evenue 
Cod e p rior to ad option. 

V . Conclusion 

Zions believes its position on the Proposed Rule is correct and would welcom e an opportunity to 
di scuss it fu rther. We hope our comments will provide additional perspecti ve on the appropriate 
level of municipal adviso r regu lation to ensure municipal entities are abl e to access the municipal 
market and obtain the best fin ancing tenns available to them . 

We understand that o ther federal regulators may b e interested in the outcome of the issues 
discussed herein a nd , therefore, have provided copies of this lette r to the ind iv iduals li sted 
be low. 

Thank you fo r your consideration. If you have any questions regarding thi s letter, please feel 
free to contact Gar y Hansen at Zions First National Bank, One South Main, 1 i 11 Floor, Salt Lake 
City, Utah 84 133 , Telepho ne: , E-m ail :  . 

10 MSRB Response at p. 19. 
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Very trul y yo urs, 

Z IONS FIRST NAT IONAL BANK 

W. Dav id 1-le mingv. y 
Exec utive Vice President 

Cc : Jessica Ka ne, Direc tor, Offi ce of Munic ipa l Sec uriti es , SEC 
Re becca Ol sen, Deputy Director, Offi ce of Munic ipal Sec uriti es, SEC 
Lynne tte Kell y, Executi ve Directo r, MS RB 
Nestor Lim, Examiner Ma nage r. Federal Rese rve 
Mic hae l Bros na n, Examin er in Charge. OCC 
Barba ra Miller, National Bank Exam ine r, OCC 
Richard K . Ellis, Utah State Treasurer 

6 





