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avid Krell

President & CEO

international Securities Exchange_ Inc
60 Broad St.

New York. NY 10004

Dear Mr.Krell:

[ have watched with great admiration as the ISE hes evolved from a start-up concept t & thriving
public company, No doubt, the ISE has benefited from superior management and positioning
themselves at the most propitious moment as the first ali electronic options exchange. The success of
the ISE has also resulted from numerous customers like me who have elected to trade millions of
options contracts snnuzily on the ISE. As a customer, | have always felt the ISE to be the most
progressive and welcoming options exchange for customer participation..,untll now.

Recently, | have noticed scveral mitempts by the ISE to discourage, resist, or impede customer -
pesticipation. All, I believe, primarily in an effort to appease the interests of specialists, who no doubt
have scen their impact on the market erode: An erosion that is a normal expected outcome from an
electronic platform. An erosion that should be embraced, as the critical mass of customer
participation (from large sophisticated customers as well as smal} uscrs) diminishes the need for
specialists o step in and provide additional liquidity in the marketplace.

{ndeed, one recent example of this propensity to menipulate customer participation is {SE proposed
rule change 36-2006-26. This vague, misguided, regulatory proposal will in the long run serve only to
limit customer participation, retard ISE business development and market share expansion, requite
unnecessary expenditures to regulate and enforce, and generate litigation slleging anti-competitive
practices end restraint of trade?) Moreover, [ would be very surprised if the SEC allowed an exchange
to usurp their jurisdiction with regard to who is and who is not a public customer. One would think
the SEC would not want an exchenge to determine “degrees” of customers who are entitled to SEC
protection besed on what could ostensibly become a moving target/sliding scale predicated on the
degree of competition the customer presents for specialists and other broker-dealers. One, too. has to
qQuestion the motivation of a proposal that punishes Jarge customers with fees and restrictions when
most business plans reward customers for doing more business. Finally, one would think the SEC
would be astute enough to realize that the best protection for all customers, particularly small
customers, is one that cncourages price discovery by maximizing, without encumbrance, the
participation of all customers, larpe and small. Indeed, I am sure that the SEC is aware that any
attempt to unravel the fabric of the market results in dislocation to the detriment of all participants.

Imagine the dilemma of the SEC if NYSE specialists hed argued that custoraers they stepped in fromt
of were not mﬁﬂedtopmmcﬁonbmusedleymlargeorsophisﬁwworpmfmonal customers.
SEC enforcement would become a nightmare. If the SEC allows this new catcgory of second-class
customer, then what is next: two more categories or 5ix or more? Winvememelmgdr?wn? Wha
controls the designation of a customer? Will cach exchange have adifferot\_tsetof criteria? Who will
enforce these rules? For example, who will defermine who has a beneficial mtf:reshpanaccoum?
Will it be one thing one day and something else the next? lsﬁlelSEgoingmmvwngatecvcryrem'l
account in the world trying to determine who has a benoficial interest? ﬂnacpcnseofertfomernmt
aione will exceed the revenue the proposal would produce.
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Additionally, it appears that your proposal limits customer participation without concurrently

proposing capital relief and additional access to the marketplace thet broker-dealers and specialists
enjoy. This proposal, along with being misguided on its face, is also predicated on & false protext.

Meny customers who do not have the information end technology alieged arc ensnured by the
restrictive nature of the rule. No customer I know has the ability or the authorization to stream quotes
based an the underlying security. Basically, this proposal appears to be just another disingenuous
attempt to squeeze out sophisticated customers who are careful, yet active in their market !
participation. Moreover, by placing the specialist on oqual footing with the customer, the specialist
will, in effect, be able 10 interposition himself shead of or instead of customer otders: A practice for
which New York specialists have been sanctioned aud fined.

In addition 1o 8l of the forcgoing, the proposal does not meet the basis for a rule change under the
Securities Act of 1934. Indeed, if allowed, the proposed rule change would result in the very behavior
the Act is designed to prevent. Al retal investors should be treated fairly and uniformly. The
alicgations of technological sd informational advantages are simply not true. But, even if they wero
true, specialists should not be competing with customers. And, finally, the exchange rule propossl , S
does not trest this new professional customer equally within the ISE marketplace as alleged. These . . s
new professional customers cannot stream quotes, they aro not provided broker-dealer or speclslist L

capital relief and they are still subject 10 other rules that restrict participation. ‘

Accordingly, snd with all due respect to you and your management, here are three simple businos
principles around which you can build a viable, straightforwand business free of all unnecensary
enforcement and regulstion, beholden only to your customers and shescholders:

1. Charge a nominal foe (3 to 6 cents) along the lines of the OCC for svery customer order .
oxecuted on the ISE. The more orders you execuls, the Jower tha fee should be. This provides
nmblemmmmdmmpnﬂdpﬁmhynumm It provides a clear,
w:ham-ﬁa;,mﬂmblamwﬂ;model. :

2. Yousesve customers. Therefors, customer price tme priority should bo prosmrved.

3. Specialists and brokes-dealers should not campete with customers. Therefore, the markefplace
should be free of regulation and rules which place the interest of specialists shead of sy |
custonsers. Broker-desaler orders should be treated like specialist’s orders as they have slictsd

- %o prefer capital relief over priority In the mathetpiace.

I have taken & great deel of time to analyze your proposed rule changes. Without IPRE
1 bave sttesnped to disti] the rule and its implication 10 ity esscoce. I's sure you will cosmitler.
proposals, as no doubt you realizs this rule changs and others liko it oaly load to a slippery slqp
regulation and enforcement expense, lawsuit defouse, ond 10 2 fundamentaily flwad buslosss 38
Thank you for your attention. I look forward to heming from you personally.

Sincerely,

¥

Charles B. Cox 111

440 S. LaSalle St : ’ B
Suite 1700 . .
Chicago, 1. 60605
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