
 

 

 

 
 

 

 

 

 
 
 
 
 

          September 6, 2022 
 

Via email to rule-comments@sec.gov 
Vanessa Countryman, Esq. 
Office of the Secretary 
Securities and Exchange Commission 
100 F Street, NE 
Washington, DC 20549 
 

Re:  Release No. 34-95455; File No. SR-FINRA-2022-024  

Self-Regulatory Organizations; Financial Industry Regulatory Authority, Inc.; 

Notice of Filing a Proposed Rule Change to Amend the Codes of Arbitration 

Procedure to Modify the Current Process Relating to the Expungement of 

Customer Dispute Information 

 
Dear Ms. Countryman: 
 

Thank you for the opportunity to comment on FINRA’s proposed rules changes 
related to the issue of expungement of customer dispute information. We are writing this 
comment on behalf of the Securities Arbitration Clinic at St. John’s University School of 
Law (the “Clinic”). The Clinic is part of the St. Vincent De Paul Legal Program, Inc., a not-
for-profit legal services organization. The Clinic represents aggrieved investors with small 
dollar claims and is committed to investor education and protection. Accordingly, the 
Clinic has a strong interest in the rules governing the information that may be available 
to customers when deciding with whom to invest.  

The Clinic has been supportive of FINRA’s proposed changes to the rules governing 
when and how an associated person or member firm may seek expungement of customer 
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complaint information from the Central Registration Depository (“CRD”), and by 
extension, BrokerCheck.1  

The Clinic is supportive of the changes proposed to expungement requests made 
by associated persons during simplified cases, i.e., those decided on the papers or after a 
special proceeding. The Clinic primarily represents investors with small claims which are 
often filed under the Simplified Rule, FINRA Rule 12800. The Clinic has previously 
expressed concerns that expungement requests have delayed the process for investors 
who have filed simplified claims.2  

The Clinic continues to find the current process to be confusing for investors. 
Currently, expungement requests require that the arbitrator hold a hearing on the issue 
of expungement, regardless of the choice made by the investor with respect to how the 
claim was filed. This requirement often confuses investors who requested that their case 
be decided on the papers because a hearing on expungement will still be scheduled before 
they know the outcome of their claim. Many investors we represent at the Clinic opt for 
this route and may mistakenly assume that a hearing on expungement must mean they 
have lost their claim on the merits. The investors we represent in the Clinic would often 
proceed pro se if not for our representation. If the Clinic is not there to explain what is 
happening, the investor may not understand if they should even proceed with the case at 
that point. FINRA’s proposal goes far to address these issues.  

We strongly support FINRA’s proposal to bifurcate the expungement request in 
simplified cases. We continue to believe that a bifurcated hearing will allow for a just 
resolution of the request because the arbitrator will have all of the facts and special 
insights necessary to decide whether to recommend a request for expungement, while 
ensuring that the resolution of the investor’s claim is not delayed. Under a bifurcated 
hearing, an investor will not need to wait until the expungement request is decided to 
receive their award. The Clinic continues to suggest that associated persons be prohibited 
from seeking expungement if there has been a finding of liability in the underlying 
arbitration.  

The Clinic also supports the proposal to adopt a requirement that expungement 
requests be filed during a customer arbitration where the associated person has been 
named. When the case closes by award after a hearing, the arbitration panel is best 
situated to decide both the customer dispute and the expungement request. The Clinic 
also supports the proposal that cases that close other than by award after a hearing be 
required to be filed as a straight-in request under proposed rule 13805.  

The Clinic continues to support the establishment of a Special Arbitrator Panel to 
decide straight-in requests. Expungement requests are a complex and extraordinary 
remedy, which require extensive fact-finding where the customer’s input is unavailable. 
We agree that a three-person panel randomly selected from a roster of experienced public 

 
1 See St. John’s University School of Law Comment on SR-FINRA-2020-030, October 22, 2020, available 
at https://www.sec.gov/comments/sr-finra-2020-030/srfinra2020030-7936003-224668.pdf; see also, 
St. John’s University School of Law Comment SR-FINRA-2020-005, March 18, 2020, 
https://www.sec.gov/comments/sr-finra-2020-005/srfinra2020005-6969405-214067.pdf.  
2 See id.  

https://www.sec.gov/comments/sr-finra-2020-030/srfinra2020030-7936003-224668.pdf;
https://www.sec.gov/comments/sr-finra-2020-005/srfinra2020005-6969405-214067.pdf


arbitrators with enhanced expungement training will facilitate their fact-finding role and 
allow for a variety of questions and viewpoints. This will generate greater information 
necessary for the panel to decide whether or not to recommend the expungement. We 
further agree that a Special Arbitration Panel required to decide straight-in requests will 
also address the concerns with arbitrator-shopping. Limiting an associated person’s or 
member firm’s ability to challenge an arbitrator for cause and not allowing the striking of 
arbitrators will prevent associated persons and member firms from working collectively 
to select a panel more likely to recommend expungement. In turn, this will ensure that 
the information available to investors results from a fair and impartial proceeding and is 
not tainted by the associated person or firm member selecting arbitrators that are more 
likely to recommend expungement.  

  Additionally, the Clinic strongly supports the requirement of a unanimous vote by 
panels for all expungement requests of customer dispute information. Requiring that the 
panel unanimously find that the information to be expunged is (1) factually impossible, 
(2) clearly erroneous or false, or (3) that the associated person was not involved in the 
alleged misconduct will help to ensure that expungement remains an extraordinary 
remedy, thereby enhancing the integrity of BrokerCheck disclosures.  

Moreover, the Clinic strongly agrees with the time limitations and restrictions on 
expungement request withdrawals. We believe that the time limitations will encourage 
and increase customer participation in expungement proceedings. This is consistent with 
the notion that customer input is crucial for an arbitrator’s decision as to whether 
expungement should be recommended. A timelier expungement request will be more 
beneficial since customers will be more readily available and have a clearer recollection 
of the facts. 

We strongly agree with the restrictions on expungement request withdrawals. The 
proposal prohibits an associated person who withdraws an expungement request from 
refiling that request at a later date. The adoption of this proposal will provide an 
additional barrier to prevent arbitrator-shopping. As it stands, associated persons and 
member firms benefit greatly by filing duplicative expungement requests. The ability to 
file duplicative requests provides associated persons and member firms with an 
opportunity to withdraw a request that is unlikely to be decided in their favor and replace 
it with one where there may be a greater likelihood for a recommendation of 
expungement. Again, restricting the avenues that associated persons and member firms 
can rely on for more favorable outcomes not based on the merits protects investors who 
trust that the information available to them through BrokerCheck is accurate and not a 
product of biased decision-making.  

Finally, the Clinic supports notifying customers and state securities regulators 
when a straight-in expungement request is filed. Customers should know about 
expungement requests and have an opportunity to attend and participate in the 
expungement hearing or provide a position in writing. Furthermore, the Clinic supports 
the opportunity for state securities regulators to participate in expungement hearings in 



furtherance of NASAA’s3 shared interest with FINRA to protect the integrity of the 
information contained in the CRD system. 

The Clinic supports the proposed changes to the expungement process. We agree 
that the proposed rule change strikes the appropriate balance respecting state, investor, 
and broker interests in the CRD system and maintains the integrity of the arbitration 
process.  Thank you for your consideration of this matter and the opportunity to 
comment on these important proposals. 
 

      Respectfully Submitted, 

      /s/  
Samantha Giuglianotti 

      Legal Intern 
 

/s/  
Anastasia Greer 
Legal Intern 
 
/s/  
Daniel Khaldarov 
Legal Intern 

 
      /s/  

Christine Lazaro 
Director of the Securities Arbitration Clinic 

and Professor of Clinical Legal Education 

 

 
3 North American Securities Administrators Association (“NASAA”) 


