
  
  

  
  

 
  

     

 

 

 

 
 

 
 

 
 

LAW OFFICE OF RICHARD M. LAYNE 
1750 SOUTHWEST SUNSET BOULEVARD, SUITE 200 


PORTLAND, OREGON 97221-2545
 
PHONE: (503) 295-1882 


FACSIMILE (866) 336-6852
 
Richard M. Layne E-MAIL: mlayne@laynelawoffice.com 

LICENSED IN OREGON AND WASHINGTON 

August 26, 2010 

Elizabeth M. Murphy 

Secretary
 
Securities and Exchange Commission 

100 F Street, N.E. 

Washington, D.C. 20549-0609 


Re: File No. SR-FINRA-2010-035 

Dear Ms. Murphy: 

I am an attorney in private practice and have been representing investors in claims against 
brokerage firms for more than 30 years. Prior to entering private practice I was assistant 
commissioner of the Oregon Securities Division and was responsible for enforcement of the 
Oregon securities laws, including those applying to broker-dealers. 

I write to object to many aspects of the new Discovery Guide and set forth my observations on 
other aspects to which I do not particularly object.  I know that my observations echo some of 
those made by other commentators but request that the Commission consider these concerns. 

1. The new Guide deletes the requirement in the current Guide (List 5, Item 2) for 
respondents to produce all documents reflecting supervision of the associated person and the 
customer accounts at issue, when supervision is an issue. 

2. The new Guide eliminates the provision in the current Guide (List 1, Item 11) for 

respondents to produce all records of the firm relating to the claimants' accounts at issue. 


3. The new Guide (List 2, Item 15) requires production of all documents relating to 
claimants' other investment opportunities, with no time limitation and even if the investment was 
not a security and the claimants did not take advantage of the opportunity.  If claimants consider 
purchasing a rental property as an investment after the filing of the Statement of Claim but 
decide not to do so, the new Guide requires production of all documents relating to that post-
transaction investment opportunity that was not exercised. 

4. Under the current Guide (List 2, Item 9), claimants only produce correspondence between 
them and respondents. Under the new Guide (List 2, Item 9), claimants produce all 
correspondence of any kind about the accounts or transactions at issue.  This change would 
require claimants to produce private correspondence in which they have a reasonable expectation 
of privacy, such as correspondence which might happen to mention in passing their poorly 
performing investments, along with other private information.  Under the new Guide, if 
respondents write to receivers about the claimants' investments, this correspondence need not be 
produced (List 1, Item 2), but if claimants write to their mom and mention their investment 
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losses, then this irrelevant and private personal correspondence is produced (List 2, Item 9).  This 
difference in treatment is unfair. 

5. Commission runs in the new Guide are too short-as little as 6 months (List 1, Item 20).  
The requirement to produce at least some commission runs is an improvement over the current 
Guide, but the time limitation in the new Guide will make persuading arbitrators to require 
longer commission runs more difficult. 

6. Unlike the current Guide (List 2, Item 1), the new Guide requires production of Schedule 
A to federal tax returns and all IRS worksheets related to Schedules A, B, D, and E (List 2, Item 
1). The information in Schedule A and the worksheets will generally be irrelevant. 
Claimants commonly do not have the worksheets and may be required to get them from their 
accountants, thereby increasing the frustration that they already feel about FINRA's discovery 
requirements.  Parties will have difficulty distinguishing between IRS worksheets and the 
worksheets that tax preparation software generates. 

7. Unlike the current Guide (List 1, Item 8), the new Guide allows respondents to redact 
customer complaints to prevent the disclosure of non-public personal information of the 
complaining customers (List 1, Item 10).  Respondents will in every instance redact customer 
names.  This will prevent claimants from contacting other complaining parties to testify in order 
to show a pattern of conduct including identical misrepresentations. 

8. The new Guide frequently restricts respondents' production of records to the accounts and 
transactions at issue (see, e.g., List 1, Items 2, 5, 7, and 9), but it requires claimants to produce 
every document that they have relating to any account or transaction with the respondents (List 
2, Item 5). By contrast, the current Guide, in addition to other specific requirements, only 
requires claimants to produce documents signed by or provided by the claimants to the 
respondents (List 2, Item 5).  Requiring claimants to produce all of their records relating to all of 
their accounts, while requiring respondents to produce only some of their records relating 
primarily to the accounts at issue, is unfair. 

9. The new Guide's broad catchall requirement (List 2, Item 5) for claimants to produce all 
documents relating to all accounts and transactions with respondents is vague and potentially 
covers a large number of documents with marginal or no relevance. For example, this item could 
require production of years and years of claimants' bank account statements which reflect 
monthly distribution deposits from mutual fund investments not at issue, even though other 
records of these distributions are available and the distributions are not relevant. 

10. Unlike the old Guide (List 1, Item 2), the new Guide does not require respondents to 
produce monthly statements and confirmations.  By contrast, the new Guide requires claimants 
to produce their monthly statements, unless they are willing to stipulate that they received these 
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statements (List 2, Item 4).  Claimants can avoid mandatory production of monthly statements 
only by making a potentially damaging stipulation, while respondents can avoid mandatory 
production of monthly statements as a matter of course.  This difference in treatment is unfair. 

11. Unlike the current Guide (List 5, Item 4), the new Guide limits production of regulatory 
examinations reports to the one year before the transactions at issue through the filing of the 
Statement of Claim (List 1, Item 17). 

12. Unlike the current Guide, the new Guide requires respondents and claimants (List 1 and 
2, Item 18) to produce all documents received by document request to third parties at any time 
during the case. This requirement implicates the work product privilege.  My opponents should 
not be able to take advantage of my efforts to obtain documents that they were not diligent 
enough or did not think to get. 

13. Unlike the current Guide (List 2, Item 2), the new Guide requires production of financial 
statements in loan applications (List 2, Item 2).  Numbers inserted in the lines of loans 
applications-which are usually just estimates, are commonly entered by loan brokers rather than 
claimants to increase the chance that the loans will be approved, and are often incorrect, are not 
financial statements, and are misleading to the arbitrators. 

14. Under the current Guide (List 12, Item 1), telephone records and logs are produced only 
in unauthorized trading cases. Under the new Guide (List 2, Item 8), they are produced in every 
case. This change is unduly burdensome and can arguably require claimants in every case to 
search through their long distance phone bills for entries that show the firm/associated persons' 
phone numbers. 

15. Unlike the current Guide (List 2, Item 12), the new Guide (List 2, Item 11) requires 
production of non-confidential settlements of claimants' other formal civil actions and 
arbitrations. Cases can settle for numerous reasons unrelated to the merits.  Consequently, 
settlement agreements will usually be irrelevant and misleading about the merits of the claim. 
The new Guide also implicitly encourages arbitrators to violate the confidentiality of these 
settlements. 

16. Unlike the current Guide (Lists 8, 10, and 14, Item 1), the new Guide (List 2, Item 12) 
requires claimants to produce documents showing accounts over which they have trading 
authority if they are also trustees. This change can require claimants to disclose private 
information about other persons and entities not involved in the case who have not consented to 
this disclosure.  The trusts' investment objectives will also commonly be different from the 
claimants' personal objectives, so that the relevance of these documents can be marginal at best. 
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17. Under the current Guide (List 14, Item 2), claimants produce the documents they relied 
on in making the investment decisions at issue; production under the current Guide is therefore 
limited to pre-transaction documents.  Under the new Guide (List 2, Items 13 and 15), claimants 
produce every document they have about the investments, even if they did not rely on them; the 
new Guide thus includes both pre-transaction and post-transaction documents, such as an internet 
article about the investment written after the filing of the Statement of Claim. 

18. The new Guide eliminates the requirement in the current Guide for respondents to 
produce order tickets in unauthorized trading cases (List 11, Item 1). Order tickets, however, are 
essential in unauthorized trading cases. 

19. The new Guide requires respondents (List 1, Item 12) to produce only those analyses and 
reconciliations that were prepared during the time period at issue, but requires claimants (List 2, 
Item 6, in its most natural reading) to produce all analyses and reconciliations prepared at any 
time, relating to accounts or transactions at respondents during the time period at issue.  The new 
Guide therefore arguably requires claimants, but generally not respondents, to produce analyses 
protected by the work product privilege This difference in treatment is unfair. 

20. The new Guide (List 1, Item 10) improves on the current Guide (List 1, Item 8) by not 
limiting production of customer complaints filed against the associated persons at issue to those 
complaints that are similar to the claims brought by the claimants.  Unlike the current Guide, 
however, the new Guide limits this production to redacted complaints generated not earlier than 
three years prior to the first transaction at issue through the filing of the Statement of Claim.  The 
redaction and time limitation mean that this change is a tradeoff, not an improvement. 

21. The new Guide requires (List 1, Item 10) respondents to produce a list of manuals.  This 
change has some value; often, however, the firm will just list the manuals for which it is 
providing indexes. 

22. The new Guide requires (List 1, Item 13(a)) respondents to produce additional exception 
reports. This change, while substantial, does not outweigh the drawbacks of the new Guide. 

23. The new Guide requires (List 1, Item 14) respondents to produce internal branch reports 
discussing allegations similar to claimants' claims against other associated persons.  This 
requirement in the new Guide, however, is substantially the same as List 5,  Item 3, in the current 
Guide. FINRA states that it is "not proposing any substantive changes to this Item." 

24. The new Guide requires (List 1, Item 19) respondents to produce the associated persons' 
compensation for the transactions at issue. The current Guide, however, already requires 
production of compensation information (List 5, Item 1, and List 13, Item 2). 
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25. The new Guide requires (List 1, Item 20) production of commission runs. This change is 
significant, but the time period is limited-as little as six months-thereby increasing the difficulty 
of persuading arbitrators to require production of longer commission runs which may be 
necessary to show a pattern. 

26. The new Guide requires (List 1, Item 22) respondents to produce claimants' insurance 
holdings in cases involving insurance.  Frequently respondents refuse to produce this information 
on grounds of confidentiality. This new requirement is consistent with discovery practice in 
most other jurisdictions. 

27. The new Guide requires (List 1, Item 18) respondents to produce documents that 
respondents receive by subpoena to third parties.  This change, however, duplicates what is 
already required under FINRA Rule 12512. 

28. The new Guide states that only named parties are required to produce documents.  This 
change merely moves what was formerly footnote 1 of the current Guide into the main text of the 
new Guide. 

29. The new Guide has guidelines for limiting confidentiality and states that the burden is on 
the party seeking confidentiality. This change moves statements from a Neutral Corner article 
on confidentiality into the new Guide.  Because we already had these Neutral Corner statements, 
this change is not significant. 

30. The new Guide states that customers are not required to create documents.  Arbitrators 
usually know that customers are not required to create documents. 

31. The new Guide provides tighter language on the requirement to provide affirmations 
when no documents are produced.  The current Guide requires affirmations when no documents 
exist. The new Guide requires affirmations when responsive documents are not within the  
party's possession, custody, or control.  I believe that this should help curb the common practice 
of objecting to everything and then stating “Notwithstanding these objections respondents will 
produce XY&Z documents.”  This of course leaves the requesting party wondering if other 
documents exist that are not produced pursuant to the objection. 

32. The new Guide states that electronic files are documents.  This statement has some value, 
but it is not substantial. Arbitrators generally already agree that e-mails and other electronic 
documents should be produced.  

33. Finally, the new Guide does not abolish what most customers consider most odious 
aspect of FINRA discovery as it exists today, and which will, if the new Guide is adopted, only 
increase in odor. That is of course the totally unnecessary “Financial Colonoscopy” customers 



   
 

 

 

 

 

 

 

 

 
  

LAW OFFICE OF RICHARD M. LAYNE 

Elizabeth M. Murphy, Secretary 
Securities and Exchange Commission 
August 27, 2010 
Page 6 

are routinely required to undergo under the rubric of determining suitability.  Discovery in a 
suitability or supervision case should be limited to information that the respondent actually 
possessed at the time of the transaction at issue.  Later facts are irrelevant except as they relate to 
damages which can be determined by obtaining the current market value of the securities.  
Respondents routinely try to establish suitability by hindsight when their obligation is to 
establish suitability before the transaction.  If the respondent didn’t think it was important to 
know before the sale, it shouldn’t be relevant at arbitration. 

Thank you for your attention to my concerns. 

Very truly yours, 

Richard M. Layne 

rml:rml 


