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VVashington, IX: 20549-1090 

Rill:	 Release No. 34-59921; FINRA File No. SR...FINRA-2009~028 

RUle Change to Adopt FINRA Rule 2231 in the Consolidated FINRA Rule Book 

Dear Ms. Murphy: 

TIAA-CREF Individual & Institutional Services, LLC ("T-C Services") appreciates the 
opportunity to comment on the above-referenced FINRA rule change proposal. Our 
comments focus upon the effect of the proposed consolidated rule's monthly statement 
requirement on the retirement plan industry, and to a lesser extent, the proposed incorporation 
of the New York Stock Exchange guidance on summary statements. 

By way of background, T-C Servi~s is a registered broker.-dealer that is wholly owned by 
Teachers Insurance and Annuity Association ofAmerica ("TIAA,,).l T-C Services and TIAA 
are members of the TIAA-CREF group of companies which comprise one ofthe world's 
largest retirement l'lansystems. Fdt over 90 years, TIAA..CREF has helped people in the 
academic, research, medical and cultural fields plan for and live through retirement. This 
system represents approximately 3.7 million participants, and as of March 31, 2009, 
administers over $350 billion. 

T-C Services respectfully submits that the proposed rule should not be approved in its current 
form because it is inCOnsistent with the Securities Exchange Act of 1934 ("Exchange Act"). 
Set forth below are the bases for T-C Services' objections to the proposed rule in its current 
form. VVe would welcome the opportunity to engage in a dialo~ to discuss modifications to 
the proposed rule that will serve to make it consistent with the Exchange Act and other 
regulatory schemes that gov~ the ret1rern:@ntplan industry while preserving FINRA's 
efforts to advance investor interests. 

Overview ofComments 

T-C Services has significant concerns with the proposed monthly statement requirement of 
the consolidated rule as it relates to account activity effected by or on behalf of retirement 
plans (as defined in Section I below) and participants of such retirement plans. For the 

1 TIM is a New YOfk. stock Iili: Insmance company that purswmt to its charter operates without profit to itselfor its 
stockholder, the TIM Board ofOverseers (a New York: not-fur-profit corporation). 
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reasons set forth below, and described more fully under Section I, we believe the requirement 
should remain quarterly with respect to such activity. 

•	 Quarterly reporting is the retirement plan industry legal standard. A monthly 
requirement is at odds with other rules governing the retirement plan industry, 
including laws enacted by Congress.2 

•	 Retirement plan accounts are long term savings vehicles and their account activity 
lends itself to quarterly reporting. 

•	 The cost of monthly statements outweighs any incremental benefit to retirement plan 
participants. T-C Services estimates moving to monthly statements would result in 
an additional $16 million in printin~ and postage ex~nse per year and increase the 
proportional costs ofTIAA~CREF "at cost" investment products offered to retirement 
plans. The additional costs flow through to shareholders of such products. 

•	 Retirement plan participants already possess the means to obtain more current 
account information than offered by mOJ;1thly account statements - on a daily basis ­
for example, through secure on-line account access, call centers staffed by registered 
representativ~s and automated phone systems. 

•	 The pr@pOsll1 willl'equire T-C Services use approximately 60 million more sheets of 
paper each year.3 This is equivalent to 7200 trees or 300 tons of paper annually4 ­
almost half destined for landfills according to EnviroIUIWotal Protection Agency 
estimates. 5 

Should FlNRA nonli'theless believe that montWy ac:count$tat~ments are ~sary for 
retirement plans and consistent with the provisions of S.~tion 15A(bX6) ofthe Exchange 
Act, T..c Services requests FlNRA consider the following modifications and clarifications: 

•	 Clarify that the monthly statement requirement applies only to securities positions, 
money balances or .account activity that a gener(l1 s~urities member carries or holds 
and not to the member's securities business as a whole. 

•	 Permit a customer's continuous secure electronic access to account information to 
substitute for monthly statements upon initial and annual notice to the customer, or 
alternatively, allow member fJ.llllS to condition the customer's right to receive 
monthly statements upon consent to electronic delivery. 

2 See Rule IOb-10(b) of the Exchange Act, Section 105 of the Employee Retirement Income Securities Act of 1974, as amended 
by ~ction 50ll(a) oithe Pension Proaetion Act of2006, 12 CPR Part 12 and 12 CPR Part 551. 
3 Toda.y, T-C Servi9l\ls cun'entIy gener~ approximately 2.5 r;niUion printed q~arterly statements with an average length of3 
pag~s to participants. . . 
4see WWW s:onscrylttq comIIeamlEnyirolssucs/TreeStals· Conservatrce, a non-profit organization dedicated to converting 
paper markets to environmental papers, uses a ballpllIk methodology for calculating how many trees are needed to make a given 
amount ofpaper. A rough average of24 trees are needed to produce a ton of printing and writing papers (based on a mixture of 
softwoods and hardwoods 40 feet tall and 6 to 8 inches in diameter lIIld assuming the kraft chemical (freesheet) pulping process 
is used to produce die paper). Another way to look: at this ballpark estimate is that one tree makes approximately 16.67 reams 
of copy paper or 8,333.3 sheets ofpaper. This methodology is based on a methodology described in Recycled Papers: The 
Essential Guide by CllPIdia Thompson (Cambridge, MA: MIT press, 1992) based on reports on an estimated calculation by Tom 
Soder, then a graduate student in the Pulp and Paper Technology Program at the University ofMaine. 
5 See www epa.goyIregjon09lw8Stelfeatweslmc which estimates that "approximately 44 million tons - or 48% - of the paper 
generated in this country ends up in landfills." 
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•	 Provide firms with at least 12 months from the effective date ofthe finalized rule to 
implemem pOttntiaUy costly and significant fonnatting and systems changes. 

Additionally, we ask FINRA to clarify that the use ofprominent disclosure within summary 
statements that aggregate accounts held or serviced by multiple parties is adequate to satisfy, 
or may be u~ in lieu of, tht proposed requirement that the "beginning and end of each 
sepa1~te stAtement (e.g., sunttnary, brokerage, mutual fund, banking, insurance, etc.) be 
clearly distinguishable by color, pagination or other distinct form ~f demarcation. 

I. The Consolidated Rule Should Maintain Quarterly Reporting for Retirement 
Plans 

We request FINRA maihtain quarterly aecount reporting for aoOO11Il:ts held by or for the 
benefit ofthe following types of:r01Jrement pla.ns e'RetirelmmtPlans") and participants of 
such plans ("Participants"): 

•	 Employee pension plans covered by the Employee Retitement Income Securities 
Act of 1974, as amended ("ERISA"); . 

•	 Plans described in Internal Revenue Code ("IRe") sections 401(a), 401(k), 403(b), 
408(k), 408(p) and 457(b); 

•	 Government and church plans defined in IRe section 414; 
•	 Deferred compensation plans of state and local governments and tax-exempt 

organization under IRe section 457(£); 
•	 Nonqualified deferred compensation arrangements established or maintained by 

employers or plan sponsors; and 
•.	 Individual retirement accounts and annuities described in IRe section 408. 

A.	 QUarte,rlyReporting is !be l&gal StAAdard withinthe Retirement In<iustry 

Multiple service providers frequently provide services to Retirement Plans and Participants­
including broker-dealers, banks and trust companies. As a result, the quarterly statements 
seek to comply with various regulatory schemes: 

•	 Alternative periodic reporting requirements ofRule 1Ob-1O(b) under the Exchange 
Act and its no-action and exemptive relief progeny; 

•	 Plan sponsor requirements under Section 105 ofERISA, as amended by the Pension 
Protection Act, with respect to Retirement Plans subject to ERISA6

; and 
•	 Applicable banking regulations where plan assets are held by 8. bank or trust
 

company.7
 

These various regulations recognize quart::erly statements as the requirement, and as such, the 
proposal would add an Incotl$istent standard. to the m.fx. The proposed monthly statement 
requirement would also place mtmloor firms at a competitive disadvantage as compared to 
ban.ks and trust companies that sometimes perfonnthe 'Same functions under applicable 
banking e~JIlPtion~ and are subject only to quarterly statement requirements.8 

6 Id. 812. 
1 12 CPR PlIrt 12 which applies In illitkmal banks 8i\d 12 CPR PlIrt 55'1 which applies to thrifts largely tracks the confirmation 
and statement requirements, including the alternative periodic reporting provisions, ofRule lOb-l0 of the Exchange Act. 
sId. at 7. 
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Additionally, the alternative periodic r-eporting provisions under Rule IOb-IO(b) are key 
provisiollS on which br6ke....dealers that service the Rtrtirement Plan industry commonly rely 
to confum certain recurring transactions. 

The provisiOllilofRuh~ lOb-lO(b) permit br'OKer-dealers to provide quarted):' account 
statements in lieu of im.tn~diate oonfmnations with respect to tr~tionseffected pursuant 
to a periodic plan or an investment company plan.9 

Mor~ver, ~re is a long li:n.e of SEC exemptive reliefwhere certain technical requirements 
of the alternative periodic reporting provisions could not be met by the applic;ant but the 
administrative burdens and costs associated with providing immediate confirmations 
outweighed the benefits that would accrue to investors from receiving such confirmations. lo 

In fact:, th<\l SEC recently reaffirmed that there are situations where the cost of more frequent 
confirmation statements is not justified for certain recurring transactions. I I 

B. Retirement AccountActivi1;)f is Better Suit§d ro Quarterly Reporting 

The characteristics ofRetireroent Plan transactions should not necessitate monthly 
statements. The majority of transactions are routine aJ;ld recurring in nature (e.g., salary 
reductions, employer contributions, mutual fund dividend reinvest.ment, automated asset 
allocation and systematic withdrawals). Moreover, the objective of a Retirement Plan is 
saving for retirement (i.e., long-term investment). The menu of investments available to 
Participants of many types of Retirement Plans is typically constrained and selected by the 
Retirement Plan sponsor. Withdrawals and distributions prior to retirement or as a result of 
disability, hardship or termination of employment are typically limited by Retirement Plan 
rules and Internal Revenue Code provisions. 

In instllnces involving non-recurring transactions (such as internal aild external transfers and 
distributions at retirement), broker-dealers provide immediate confIrmations under the 
provisions of Rule IOb-IO: Requiring monthly reporting in such Clrcumstllnces would be 
redundant, especially if such activity is reported again on a quarterly basis. 

Additionally, we do not believe the inconsistencies between the proposed monthly statement 
requirernent and the quarterly reporting standards of other regulatory regimes to which the 

9 A "periodic plan" is dlrl'ined in the Rule as "any written authorization fOr a broker acting as agent to purchase or sell for a 
customer a specific security or securities (other than securities issued by an open end investment company or unit investment 
trust regist«ed U\lder fue Investment ~pany Act of 194(), in specific ~. (~culated in security units or dollars), at 
specific time intervals and setting forth the commissions or charges to be paid by the customer in connection therewith (or the 
manner of calculating them). An "investment company plan" means "any plan under which securities issued by an open-end 
investment company or unit investment trust registered under the Investment Company Act of 1940 are purchased by a customer 
(the pa}'m(mts, being made directly to, or m~e PlIY,wle to, the registered inv~t company, or the principal underwriter, 
custodian, trustee, or other designated lIgent ofthe regi$tered investment compapy), or soid by a customer pursuant to: (i) an 
indiVidual retirement or individual pension plan qualified Iffider the lnternal Revenue Code; (ii)ll contraet\lal or systematic 
agreement under which the customer purchases at the applioable public offering price, or tedocms lit 1ihcl applicable redemption 
pri~ such securities in specific 3JDOU!llS (cjil.q1lated in security lQl.its or dollars) at specific time intervals and setting forth the 
commissions or charges to be paid by such customer in connection therewith (or manner of calculating them); or (iii) any other 
ammgement involvitlg a group of two or more custorIiets and oonrempi1lting periodic pilrohases of such securities by each 
customer through a person designated by the group" provided certain enumerated disclosures and steps are taken under the Rule. 
10 See Variable Annuity Life Insurance Company of America ("VALIC") (March I, 1979, November 24, 1979, January 28, 
1982, December 20,1985 and August 15 and August 23, 1991); College Retirement Equities fund ("CREF") (May 1, 1988 and 
January 31, 1990); Integrated Capital Services, Inc. (January 30, 1987); The Mutual Life Insurance Company of New York 
(May 23, 1985); Mutual of A!:aerlca Life Insurance Company (December 6, 1984); and Equitable Life Assurance Society of the 
United St$lS and AXA Advisol$; LLC (October 20, 2004). 
11 See Legg Mason Services, LLC (April 7, 2009) eXtending no-action relief to Legg Mason Services, LLC as class relief. 
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retirement industry is subject can be reconciled solely by ex.cepting certain recurring 
transactions subject to Rule 1Ob·lO(b) from the proposed monthly reporting provisions ofthe 
proposed consolidated rule. Such a limited carve-out would have the confusing effect of 
requiring three layers of reporting. Participants would receive disjointed reporting based on 
differing transaction types: immediate confirmations mill monthly account statements for 
non...r~currlng aotivity, and qll.aft$rly s'tateml\tnt$ lQt' ~ activity subject to Rule lOb­
10(b). Quart't'l'ly, rather than monthly, repol'ting is ~$t suited with re3p¢Ot to all activity 
occurring within aRetirement Plan account (recurring and non-reQurring) given the long-term 
nature of the available investments and plan objectives. 

C. More Cumin! Altmnams to Monthly Sta~ A.lmadY Exi'5t 

Periodic account statements are outdated the day after they are generated-particularly so in 
fast moving or volatile matrkets. Customers who desire current aeoount information usually 
have at least tl1re0 means to obtain such infol'lDation on demand: on~line account access, call 
centers staffed by r¢gistered representatives and automilited pAone systems. 12 By way of 
support, internet access is n~ly universal today. By one estimate, 72.5 % ofthe population 
in the United States has access to the futernet alone.13 

futertllM and telephone channels also are better equipped to provide participults with up--to­
date infOJ.'1J.lation regarding their.counts and to help custmneTS handle possible errors, 
identity theft or other potential problems. As an alternative to requiring monthly statements, 
FINRA could encourage member firms to include disclosure on their quarterly statements 
apprising customers ofthe availability of futernet or telephone ch&1llels for obtaining the 
most CUll'C'Flt information. 

D. The Proposal is Expensive and Also Carries a Notable Environmental Impact 

T-C Services 0Stimates that the printing and postage costs of:mailing eight additional 
statements per year will be approx.imately $16 million. AdditiornlJly, the summary statement 
requirements may necessitate a longer statement, which could push the additional cost of 8 
additional statements to more than $20 million per year. Given that many TIAA-CREF 
investment products are managed on an at cost basis, additional costs flow through to 
Participants. 

Besides the above hard costs, the proposal's ton on ertvironmental resources is significant. 
The estimates noted at the beginning of this com.me:nt l~ttCtt----.60 rnillioo additional pages 
each year--illustrate the significance of the ~lltial impact ofthe monthly statement 
requirement. The @stimates, however, do not take into account a potentially longer statement 
that could 1'eSult from th~ proposed demaroation requirements with respect to summary 
statements. Even an increase of one page for each statement to accommodate such 
demarcation requirements will further compound the environmental impact. By way of 
ex.arnple, adding one more page to each statement will ~quire T~C Services consume an 
additional 20 million Sft$ets ofpapet annually. 

II. IfNot Amended to Exclude Retirement PI~s, tbe Propo~ Should be Modified 

U Typically, the inibrinatiooavailab'le through on-line and phone chann@Is is 0UII'mt at lcastasof mlltkct close on the previous
 
day.
 
13 See www,cHckz.com using information obtained frQl'l1 the Central Irttelligence Agtii:¢y Fact Book,
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In the event FINRA nonetheless d.rmines to adopt the proposed amendments, we urge 
FlNRA to consider the following modifications and clarifications: 

A. The Monthly Statement Regu.irement S!louldAtm1yQnJ,y to IhQsePortions of a 
M~ Firm'S£WlJnes~ that Involve Canying Qu~Accountil or Holding Customer 
F.Qr S~urities 

FINRA proposes that the monthly statement requirement would be conditioned on a 
member's cl.assificatk>n as a "general securities member"a&c~ntly set forth in NASD Rule 
2340. A "general securities member" is defined therein as: 

Any memoor tMtconducts a general securities business aad is required to calculate 
its net capital p~uant to the provisioJa.s ofSEC Rule 15c3..l{a). Notwithstanding the 
foregoiAg definition, a member that does D.~t carry customer accounts and does not 
hold customer funds or S$Curities is eJi€lIlpt from the provision of1he section. 

A plain reading of the exception to the definition would indicate that if a member carries 
custom€lr accounts aodIor holds customer funds or 800urities with respect to any portion of its 
broke~e ot securities business, then the statement requirements apply to all of its brokerage 
and securities business. 

Many mem1Der finns _ve multiple business lines which include varied br-obrage and 
securities products and services. A firm may carry cust;omeraccoWlU or receive or hold 
customer funds or securities in connection with one business line, product or service, but not 
another. 

As such, ~e reques.t co~umati~n the ~e w~ll apply onlY to those nortions of a member 
firm's busmess wmch trig~er thiS classlficatJ,on. 

B. T_Rule Showd, Provide Mt?JeFlexiblePmvery andFQrmatting Ogtions 

The proposal should allow member firms to meet the monthly requirement if they provide 
customers with secure continuous on-line access to account information at least equal to that 
which would be contained in the proposed monthly statement. FINRA should consider the 
flexible approach taken by the Departmetlt of Labor C'DOL") with respect to the periodic 
statement delivery requirements of Section 105QfERISA. The DOL has permitted secure 
electronic c~s to act as a substitute for physical delivery ofthe required statements 
under the following circumstances and with adeqtJate ini1ial and 34llual notice: 

[With respect to] pension plans that provide participants continuous access to benefit 
statement infonnatiofi through one or more $()Cure web sites, the Department will 
view the availability ofpensioo benefitsta.tement information through such media as 
good faith compliance with the requirement to furnish benefit statement information, 

14 Rule 15c3-I(a)(2)(i) provides that "a broker or dealer shall be deemed to receive funds, or to carry customer or broker or 
dealer accounts and to receive funds from those persons if, in counection with its activities as a broker-dealer, it receives checks, 
drafts, or other evidences of indebtedness made payable to itself or persons other than the requisite registered broker-or dealer 
carrying the account of a customer, escrow agent, issuer, underwriter, sponsor, or other distributor of securities. Abroker or 
dealer shall be .med to holc;l securities for, or to carry cUStonler or broker or dealer accounts, and hold securities of those 
persons if it does not promptly forward or promptly deliver all of the securities of customers or of other broker dealers received 
by the firm in comwetion with its activities as a broker or dealer." 
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provided that participants and ooneficiaries hav~ *n furnished notification that 
explains the availability of the required pension bulefit statement information and 
how such information can be accessed by the participants and beneficiaries. In . 
addition, the notification must apprise participants and beneficiaries of their right to 
request and obtain, free of charge, a paper version ofthe pension benefit statement 
information required under section 105. Such notification should be written in a 
manner calculated to be understood by the average plan participant, furnished in any 
manner that a pension benefit statement could be furnished und-er this Bulletin, and 
furnished both in advance of the date on which a plan is required to furnish the first 
pension benefit statement pursuantto ~ction 105(aX1 XA)(i) and (Ii) of ERISA and 
annually thereafter. IS 

Alternatively, FINRA should permit member firms to condition a participant's right to a 
monthly statement upon the participant consenting to receive the statement electronically. 

T-C Services also requests FINRA consider allowing greater flecKibility in th~ manner in 
which member firms may demarcate account infunnation on ~ary statements.. Clarifying 
that member frrms may demarcate various accounts reflMod on summary statements through 
prominent disclosures, rather than physicalseparatio1i (e.g., e.ol«Of p~ation differences), 
would help frrms reduce statement length and associated production, :mailing and postage 
costs. Such a clarification will not only bentlfitservico providers to Retirement Plans that 
produce combined statements, but also may assist in controlling cost increases that may be 
passed through to Participants. 

D. Memr Firms Should be Given At Least 12 Months From the Effective Date Qfthe 
Final Rule to Comply with New Requiretnents 

If the monthly statement requirements are adopted, member firms that do not currently 
generate monthly statements will need substantial lead time to imph~ment necessary systems 
changes. Similarly, member firms that currently generate summary statements but are not 
currently subject to the NYSE rule book and its interpretations also will need ample time to 
reformat their summary statements. Member ftrms that service the Retirement Plan industry 
will need to coordinate with other service providers who rely on the summary statement to 
fulfill their regulatory obligations to ensure consensus on approach. Therefore, we 
respectfully request that FINRA provide frrms with at least 12 months to implement the 
proposed monthly and summary statement requirements to ensure that the substantial changes 
proposed by the rule are adequately addressed from a systems and design perspective. In the 
intervening period, Participants will remain able to obtain the most current account 

15 See Department ofLabor Field Assistance Bulletin No. 2006-03. 
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information by oomacting a call center representativlil, accessing an a.utomated phone system 
or viewing the account through secure on-line access. 

* * * 
Ifyou have any questions, please do not hesitate to contact me at (212) 490-9000. 

Very truly yours, 

~<>-~
 
Jonathan Feigelson 
SVP., General Counsel 

oc, u.s. Securities and ExohaIlg@ Commission 
Chainnan Mary L. Sohapiro 
Commissioner Kathleen L. Casey 
Commissioner EUsse B. Walter 
COmrriissioner Luis A. Aguilar 
Commissioner Troy A. Paredes 

James BrigagHano, Esq. 
Daniel Gallagher, Esq. 

Brandon Becker, Esq. 


