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VIiA EMAIL TO: rule-comments@sec.gov
Nancy M. Morris, Secretary

Securities and Exchange Commission

100 F Street, N.E.

Washington, DC 20549-0609

Re:  Proposed Revisions to Rules 12206 and 12504 of the NASD Code of Arbitration
Procedure — Motions to Dismiss
File No. SR-FINRA-2007-021

Dear Ms. Morris:

FINRA’s efforts on the above-referenced rule change concerning motions to dismiss in securities
arbitration are a significant step in the right direction. I have represented hundreds of investor claims
against brokerage firms. The arbitration process has become slower and more burdensome, which is due
in large part to motions to dismiss. At one point, motions to dismiss were rare indeed. In securities
arbitration today, however, a motion {o dismiss is filed as a matter of course. In each and every case
wherein a motion to dismiss was filed, I spent a significant amount of time defending unfounded
motions attempting to import the inapplicable standards of class action litigation and other red herring
defenses. FINRA’s proposed rule change may not alleviate motions to dismiss altogether, but it
drastically narrows the inherently unfair practice. The proposed rule change reflects FINRA’s
acknowledgement of the ongoing problems associated with motions to dismiss and will make drastic
progress to curtail the number filed.

In addition to the burden motions to dismiss place on claimants, they are especially problematic
in arbitration. Federal and state courts both provide a number of procedural rules and a long history of
jurisprudence to prevent complaints from unfounded dismissal. Judges are required to rule on the basis
of procedural rules and legal precedent. Furthermore, trial court errors can be corrected by appeliate
courts. Conversely, arbitrators are frequently not attorneys and do not have the necessary tools to rule
on the technical procedural grounds of a motion to dismiss. For example, motions to dismiss are
typically motions for summary judgment based on factual arguments. Of course, these “motions to
dismiss” are filed before the claimants have had an opportunity to engage in meaningful discovery. If a
complaint is dismissed on summary judgment in state or federal court it is only after the plaintiff has had
the opportunity to fully discover and present the relevant evidence. This critical distinction between a
motion to dismiss and a motion for summary judgment is something a non-lawyer arbitrator would not
even identify let alone comprehend the significance. Furthermore, as opposed to state or federal court, in
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arbitration there is no effective appellate review of unfounded ruiings. This is profoundly unfair, but the
proposed rule change addresses this issue by affording the claimants the similar right to participate in
discovery and present their claims.

FINRA’s proposal to shift forum fees and impose sanctions such as attorneys’ fees and costs in
cases of bad faith is an important component to this rule. Without any sanction the practice of “canned”
motions to dismiss will continue. The proposal for sanctions will act as the catalyst to curtail the pattern
of abusive motion practice. Without sanctions and the forum fee shift, the rule will lose significant
weight.

The rule revisions that are the subject of this filing make significant steps to strike a balance
between the rights of claimants to present evidence at a final hearing and the right of respondents to
avoid frivolous or meritless arbitrations. While the proposed rule still fails to slam the door on motions
to dismiss, it narrows the opportunities for the ongoing problems associated with unwarranted motions
to dismiss. As a result, I support the current rule proposal as it is drafted and request that the approval
be expedited.
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