Financial Industry Regulatory Authority

September 15, 2008

Ms. Florence Harmon

Deputy Secretary

U. S. Securities and Exchange Commission
100 F Street, N.E.

Washington, D.C. 20549

Re: File No. SR-FINRA-2007-021 — Proposed Rule Change to Amend Rules
12206 and 12504 of the Code of Arbitration Procedure for Customer
Disputes and Rules 13206 and 13504 of the Code of Arbitration Procedure
for Industry Disputes to Address Motions to Dismiss and to Amend the
Provision of the Eligibility Rule Related to Dismissals; Response to
Comments

Dear Ms. Harmon:

The Financial Industry Regulatory Authority, Inc. (FINRA) (formerly known as the
National Association of Securities Dealers, Inc. (NASD)) hereby responds to the
comment letters received by the Securities and Exchange Commission (SEC) with
respect to the above rule filing. In this rule filing, FINRA" is proposing to amend NASD
Rules 12206 and 12504 of the Code of Arbitration Procedure for Customer Disputes
(Customer Code) and NASD Rules 13206 and 13504 of the Code of Arbitration
Procedure for Industry Disputes (Industry Code).

The proposal would provide specific procedures that would govern motions to
dismiss, and amend the provision of the eligibility rule related to dismissals. 2
Specifically, under the proposal, arbitrators may not grant a motion to dismiss before the
conclusion of a claimant’s case-in-chief, with three exceptions: (1) the claimant signed a
settlement and release; (2) the respondent was not associated with the account, security,
or conduct at issue; or (3) the claim is not eligible for arbitration because it does not meet
the existing six-year time limit on the submission of arbitration claims (the “eligibility”
rule). The proposal also would implement other procedural safeguards aimed at
deterring parties from filing motions frivolously or in bad faith.

The SEC received 118 comment letters on the proposal: 62 commenters oppose
the proposal, 52 support the proposal, and 4 commenters’ positions are unclear.® Of the
52 commenters who support the proposal, two expressed unconditional support.* Many
of the remaining supporters believe the proposal should be approved, but also believe

! Although some of the events referenced in this response to comments occurred prior to the
formation of FINRA, this response refers to FINRA throughout for simplicity.

? See Securities Exchange Act Rel. No. 57497 (March 14, 2008), 73 FR 15019 (March 20, 2009)
(File No. SR-FINRA-2008-021, Natice of Filing of Proposed Rule Change and Amendment No. 1
Relating to Amendments to the Customer and Industry Codes to Address Motions to Dismiss and
to Amend the Eligibility Rule Related to Dismissals).

® See List of Commenters attached as Exhibit A.

* Korsak and Heiner Letters.
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that all motions to dismiss should be prohibited in FINRA’s arbitration forum.> The
commenters who oppose the proposal do so for various reasons, such as concern that
the proposal is unjustified and unnecessary;® that it limits unnecessarily prehearing
motions to dismiss;’ or that it will increase parties costs.® In light of the number of
comments submitted and scope of issues raised,’ the following response summarizes
the most common issues and concerns and provides FINRA'’s response to them.

Policy Statement on Prehearing Motions

Proposed Rules 12504(a)(1) and 13504(a)(1) state that motions to dismiss a
claim prior to the conclusion of a party’s case in chief are discouraged in arbitration.
Many commenters addressed this statement of policy regarding motions to dismiss in
FINRA's arbitration forum and, in particular, the use of the word “discouraged.”

Six commenters supg)ort the rule language and believe it sets an appropriate tone
for the rest of the proposal.’® Two commenters contend that the rule language is not
forceful enough and should contain language indicating that motions to dismiss are
discouraged and should be granted only in extraordinary circumstances.’* A commenter
who opposes the proposal contends that, without this language, the proposal would
appear to authorize and encourage motions to dismiss in the forum.** Seventeen
commenters oppose the rule language and argue that this policy statement unfairly
discourages all motions to dismiss in the forum, and creates an unnecessary bias
against these motions.*

Generally, FINRA believes that parties have the right to a hearing in arbitration.
Proposed Rules 12504(a)(1) and 13504(a)(1) reinforce this position by clarifying that
prehearing motions to dismiss are discouraged in arbitration. Thus, FINRA believes that
the word “discouraged” is appropriately placed in the rule language, and accurately
describes its view of prehearing motions to dismiss in the forum.

FINRA also disagrees with those commenters who contend that this policy
statement unfairly discourages all motions to dismiss in the forum. While the proposal
limits the exceptions under which a prehearing motion to dismiss may be granted,
proposed Rules 12504(b) and 13504(b) permit parties to file a motion on any ground
after the conclusion of a party’s case in chief. FINRA believes that it would be unfair to
require parties to incur additional hearing session fees if there is a valid reason to

® See, e.g., Caruso, Shewan, Lewins, St. John's, and Kruske Letters.
® See, e.g., McDermott Letter.

" See, e.g., SIFMA, Farley, Bingham, and Kaufman Letters.

® See, e.g., Lampart, Wallis, Berberian, and Dulcich Letters.

° Some commenters chose to focus on one or two issues; while others commented on several
issues. Thus, the number of commenters who support or oppose a particular issue will be less
than the total number of commenters who support or oppose the proposal overall.

19 See, e.g., PIABA 2, Lawlor, and Carlson Letters.

! Black/Gross and Sonn Letters.

12 Lipner Letter.

B See, e.g., SIFMA, Wachovia, Ungar/Bravo, and Forchhiemer Letters.
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dismiss after the claimant’s case. In those cases, a panel may grant a motion to dismiss,
under proposed subparagraph (b), if the moving party proves such action is warranted.

FINRA emphasizes that the proposed rules do not constitute an invitation to
parties to file prehearing motions to dismiss. The fact that a motion may be filed under
one of the exceptions in the proposal does not mean that the panel should or will grant
the motion.

In a prior, withdrawn proposal, FINRA stated that motions to dismiss should be
granted only in extraordinary circumstances.* Some commenters suggest that the
absence of that language in the current proposal authorizes or encourages motions to
dismiss. FINRA disagrees, and believes that the current proposal removes the ambiguity
that the “extraordinary circumstances” concept created, and outlines expressly FINRA's
position concerning motions to dismiss. As noted above, the current proposal would
provide for three limited exceptions under which a motion to dismiss may be granted
before the conclusion of a claimant’s case-in-chief, thereby limiting the timing and
circumstances under which such a prehearing motion may be filed. Moreover, the
proposal would require a panel to impose strict sanctions against parties who file motions
to dismiss frivolously or in bad faith. Taken together, FINRA believes that these
provisions reinforce FINRA's position that prehearing motions to dismiss in arbitration are
discouraged and should be granted only under the limited exceptions of the rule.
Accordingly, FINRA declines to amend the proposal to reintroduce the term
“extraordinary circumstances.”

For these reasons, FINRA declines to amend the proposal at this time.

Scope of Proposed Rules 12504(a)(6)(B) and 13504(a)(6)(B) (“not associated”
exception)

Proposed Rules 12504(a)(6)(B) and 13504(a)(6)(B) state that a prehearing
motion to dismiss may be granted prior to the conclusion of the claimant’s case, if the
respondent was not associated with the account, security, or conduct at issue.

Most commenters suggested that FINRA clarify how proposed Rule
12504(a)(6)(B) will be applied. Seventeen commenters believe the exception should be
interpreted broadly, so that senior executives, branch managers, and other office
personnel could be excluded under this provision.”® Conversely, eleven commenters
contend that a broad interpretation of the exception could wrongly exempt persons or
entities not directly associated with transactions but who are liable under applicable
statutes or case law (e.g., supervisors in “selling away™® cases).*’

FINRA intends this exception to apply narrowly, such as in cases involving issues
of misidentification. Thus, under this exception, a prehearing motion to dismiss could be

4 See Securities Exchange Act Release No. 54360 (August 24, 2006); 71 FR 51879 (August 31,
2006) (File No. SR-NASD-2006-088).

'* See, e.g., SIFMA, Raymond James, Selden Ill, RBC Capital, and Shannon Letters.

18 A “selling away” claim involves a dispute in which an associated person is alleged to have
engaged in securities activities outside his or her firm.

" See, e.g., PIABA 2, Banks, Greco, Krosschell, and Shewan Letters.
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granted if, for example, a party files a claim against the wrong person or entity, or a claim
names an individual who was not employed by the firm during the time of the dispute, or
a claim names an individual or entity that had no control over or was not connected to an
account, security or conduct at the firm during the time of the dispute. Under this
interpretation, therefore, a panel would not grant a motion to dismiss filed under this
exception in cases in which a respondent may be liable as a supervisor or control person
under applicable statutes™® or in “selling away” cases.*

One commenter seeks clarification concerning whether this exception would
exclude parties in a supervisory position, or under control person liability when a broker-
dealer is defunct.?

FINRA believes that if the claim involves a respondent who is liable as a
supervisor or control person and the cause of action arose before the firm became
defunct, a motion to dismiss filed under this exception would be inappropriate. Under the
By-Laws, an associated person continues to be subject to FINRA's jurisdiction if the
conduct occurred while the person was associated or registered with a firm.?* Moreover,
if a firm is defunct, a claimant may request default proceedings against the firm, provided
certain criteria are met.??

Additional exceptions for permissible prehearing motions

Twenty-nine commenters, who oppose the proposal, argue that the three
exceptions for prehearing motions to dismiss are too narrow and exclude certain
situations in which such motions would be appropriate.”® These commenters suggest
that FINRA expand the proposed rule to include the following exceptions: clearing
brokers, senior executives, statutes of limitation; and legal impossibility exceptions, such
as defamation for statements made on required forms (which some courts have held are
protected by an absolute privilege) and the doctrine of res judicata.** Several
commenters in this group focus on the lack of an exception for clearing firms, arguing
that, based on the nature of their operations, clearing firms do not owe a legal duty to
claingsants and, therefore, cannot be held liable for the wrongful acts of the introducing
firm.

'8 See, e.g., Uniform Securities Act §509(g) (2002).

% FINRA reiterates its position that “selling away” claims are arbitrable under the Codes. Under
the Codes, FINRA accepts cases brought by customers against associated persons in selling
away cases, and cases by customers against the associated person’s member firm if there is any
allegation that the member was or should have been involved in the events, such as an alleged
failure to supervise the associated person. See, e.g., Multi-Financial Securities Corp. v. King, 386
F.3d 1364 (11th Cir. 2004); see also In the Matter of PFS Investments, Inc., 1998 SEC LEXIS
1547, (Exchange Act Rel. No. 42069) (July 28, 1998).

%0 Burke Letter.
?! See FINRA By-Laws, Article V, §4(a) (Retention of Jurisdiction).
?2 Rule 12801 of Customer Code and Rule 13801 of Industry Code.

3 For example, these commenters contend that claims involving defamation on the Form U5 or
those subject to the doctrine of res judicata should be exceptions to the rule. See, e.g., SIFMA,
Thurman, Cooney, Rapp, Schrills, Kaufman, and Jacobowitz Letters.

2 d.
2 d.
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Forty-three of the commenters who support the proposal contend that expanding
the scope of prehearing motions to dismiss will negate the intent of the proposal and
encourage unnecessary and unwarranted motions to dismiss.?® Indeed, many of these
commenters argue that the eligibility exception of the proposal should be removed
because eligibility motions tend to be fact-based, and would, in most cases, require an
evidentiary hearing.?’

FINRA has considered these comments, and concluded that expanding the
exceptions to the rule would negate its intent, which is to have clear, easily definable
standards that do not involve fact-intensive issues. FINRA believes that the suggested
additional exceptions would require fact-based determinations and, thus, would be
inappropriate for dismissal before claimants have presented their case. Although these
exceptions would be inappropriate for prehearing dismissal, FINRA notes that a party
would be permitted to file a motion addressing these issues at the conclusion of
claimant’s case-in-chief. FINRA believes the proposal strikes an appropriate balance by
ensuring that claimants have their claims heard in arbitration, while minimizing the
parties’ exposure to additional fees in the event that the claimant does not prove the
claims in its case-in-chief. For these reasons, FINRA declines to amend the proposal to
expand the exceptions to the rule.

FINRA also considered the concerns expressed by commenters regarding
clearing firms and the impact the proposal could have on their operations. FINRA
understands the benefits that clearing firms provide to the operation of the securities
markets, but these benefits do not warrant an exception to the rule. Courts have found
that a broker-dealer’s status as a clearing firm does not immunize it from liability.?® The
courts have found that clearing firms may be liable for the misdeeds of the introducing
firm, if the clearing firms become actively or directly involved in fraudulent activity.*
Based on these findings, FINRA believes that claimants should have the opportunity to
prove in an evidentiary hearing whether a clearing firm’s involvement rises to the level of
liability. As the issue of a clearing firm’s liability in arbitration would be a fact-intensive
determination, that issue would be an inappropriate exception for prehearing dismissal.
Based on these findings, FINRA declines to amend the proposal to include an exception
for clearing firms.

Expansion of the exception for prehearing motions under the Eligibility Rule to
include applicable statutes of limitation

The proposed changes to the eligibility rules, Rules 12206(b) and 13206(b), do
not include applicable statutes of limitation as an exception on which a prehearing motion
would be granted.

Twenty-three commenters argue that respondents should not be forced to
proceed to an evidentiary hearing against parties whose claims could be deemed stale or

%% See, e.g., PIABA 2, Banks, St. John's, and Lageman Letters.
" See, e.g., PIABA 2, Greco, Gross/Black, and Ledbetter Letters.

8 See, e.g., McDaniel v. Bear Stearns & Co., and Bear Stearns Securities Corporation, 196
F.Supp. 2d 343 (S.D.N.Y. 2002); see also, Koruga v. Fiserv Correspondent Services, Inc., 183
F.Supp.2d 1245 (D. Or. 2001), aff'd, 2002 U.S. App. LEXIS 6439 (9" Cir. 2002).

2 d.
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time-barred under an applicable legal authority.*® Conversely, several commenters
contend that most statutes of limitation matters raise issues of fact which would require
an evidentiary hearing.** Moreover, some commenters urge FINRA to remove the
eligibility exception from the proposal for the same reasons.*

FINRA included the eligibility rule exception in the proposal because its eligibility
standard is uniform for all cases (six years from the occurrence or event giving rise to the
claim), and does not vary depending on a particular jurisdiction’s laws or the cause of
action raised by the claim. In addition, claimants whose cases are dismissed on
eligibility grounds have an alternative to resolve their disputes because the current rule
gives them the right to take their cases to court.*® In light of the uniform applicability of
the eligibility exception and the additional protections parties receive under the eligibility
rule, FINRA declines to amend the proposal to remove the eligibility exception.

FINRA did not include applicable statutes of limitation in the eligibility exception
because such issues involve fact-based determinations, depend on the law of the
applicable jurisdiction, and depend on the type of claims alleged. FINRA notes that, in
some jurisdictions, courts have found that statutes of limitations do not apply to
arbitration proceedings. For these reasons, FINRA believes that it would be
inappropriate to include an exception for prehearing motions to dismiss on statutes of
limitations grounds, and thus, declines to amend the proposal to include them in the
eligibility exception.

Motions permitted at the conclusion of claimant’s case-in-chief

Under Proposed Rules 12504(b) and 13504(b), a motion to dismiss after the
conclusion of a party’s case-in-chief is not limited to the three exceptions described
above.

Eighteen commenters who support the proposal argue that this provision will shift
abusive motion practice to the middle of the hearing, because respondents will wait until
the end of claimant’s case to file their motions, and should be deleted.** Seven
commenters who oppose the proposal argue that the ability to file a motion at the
conclusion of a party’s case-in-chief does not address their interests effectively, because
respondents will have to prepare for and incur the costs of a full evidentiary hearing.*

FINRA believes that the proposal strikes a fair balance by sharply limiting
prehearing motions to dismiss, but permitting motions to dismiss after the claimant’s
case in chief. FINRA believes it would be unfair to require the parties to continue with a
hearing if claimant has not proved its case. FINRA expects such motions to be relevant
to the case and based on theories that are germane to the issues raised in the case-in-
chief. FINRA believes that by the close of claimant’s case, the panel would have heard

¥ See, e.g., SIFMA, Krebsbach, Rapp, Babnick, Jr., Jacobowitz.

% Note 27.

2 1d.

* Rule 12206(b) of the Customer Code and Rule 13206(b) of the Industry Code.
% See, e.g., Banks, Davis, Wilcutts, Bernstein, and Caruso Letters.

% See, e.g., Krebsbach, Farley, Walters, and Karp Letters.
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enough to decide whether a motion filed at the conclusion of a claimant’s case should be
considered, and, if warranted, granted.

FINRA will monitor the frequency of motions filed pursuant to this provision once
the proposal is implemented. If this analysis indicates potentially abusive behavior,
FINRA may amend the proposal or take other appropriate action.

FINRA also will inform arbitrators that, if a party files a motion at the conclusion of
a case-in-chief, the panel is not required to consider or grant the motion merely because
it was filed pursuant to the rule; rather arbitrators will continue to control the hearing
process. Furthermore, FINRA notes that the proposed rule would not preclude a panel
from assessing respondents with sanctions, costs and attorney’s fees, if the panel
determines that a motion filed at this time is frivolous or in bad faith.*®

FINRA reiterates that the purpose of the proposal is to ensure that claimants
have their claims heard by a panel while permitting respondents, after completion of a
claimant’s case-in-chief, to challenge a claim they believe lacks merit or has not been
proved. Because arbitrators currently deny most prehearing motions to dismiss, the
proposal to permit motions to dismiss at this juncture, should not have a significant
impact on parties’ costs in preparing for a hearing. FINRA believes that respondents’
exposure to attorneys’ fees and forum fees should be minimized under the proposal
because additional hearing sessions will not be required if the panel grants a motion to
dismiss at the close of a claimant’s case. Similarly, claimants will not incur additional
forum costs if arbitrators believe they have not proved their case and dismiss it before
respondents present their case, rather than afterwards.

For these reasons, FINRA declines to amend the proposal.
Concerns regarding the procedural safeguards in the proposal

Eight of the commenters who support the procedural safeguards in the proposal
believe these provisions provide protection to investors by imposing stringent
enforcement criteria.®” However, twenty-two commenters oppose some of the proposed
procedural safeguards as too stringent. Each proposed procedural rule that met with
significant opposition is addressed below.

Unanimous panel decision to grant a prehearing motion.

Proposed Rules 12504(a)(7) and 13504(a)g87) require a unanimous decision by
the panel to grant a prehearing motion to dismiss.®

The commenters who oppose this provision believe this requirement is not
necessary to ensure a fair decision concerning a prehearing motion to dismiss.*
Further, this group argues that the provision is inconsistent with other provisions of the

% Rule 12212 of the Customer Code and Rule 13212 of the Industry Code.

% See, e.g., PIABA 2, Harrison, Mougey, and St. John's Letters.

% See also Proposed Rules 12206(b)(5) and 13206(b)(5) of the Eligibility Rule.
¥ See, e.g., SIFMA, Krebsbach, Wallis, Forchheimer, and Carreno Letters.
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Customer and Industry Codes (collectively, Codes), in that all other decisions under the
Codes require a majority decision only.*

FINRA believes that the type of relief requested by a prehearing motion to
dismiss — the complete dismissal of a claim before an evidentiary hearing — justifies the
requirement that all arbitrators agree, based on the moving party’s proof, that the motion
should be granted. FINRA recognizes that this standard is different from the criteria for
rendering other rulings and determinations.** In practice, however, FINRA notes that
most awards rendered in its forum are unanimous; thus, this requirement is not a
significant change from current practice. For these reasons, FINRA declines to amend
the proposal to change this provision.

Mandatory assessment of forum fees.

Proposed Rules 12504(a)(8) and 13504(a)(8) require that, if a panel denies a
prehearing motion to dismiss, a panel must assess forum fees associated with hearings
on the motion against the moving party.*?

Commenters who oppose this provision believe it is unfair to penalize moving
parties who file motions to dismiss based on the exceptions available under the
proposed rule, and who relg on a claimant’s pleadings being accurate and complete
when filing these motions.*

FINRA believes that the provision on mandatory assessment of forum fees will
deter parties from filing motions that fall outside the scope of the three exceptions to the
rule, and will provide an incentive for parties to ensure that their prehearing motions to
dismiss comply with the intent of the rules.

In response to those commenters who argue that the proposal would punish
respondents when a claimant’s pleading lacks specificity, FINRA reminds parties that
there are no specific pleading requirements under the Codes. Rules 12302 and 13302
require a claimant to supply only “[a] statement of claim specifying the relevant facts and
remedies requested” along with the required fees, copies, and signed submission
agreement in order to initiate an arbitration. Similarly, the answer must include only “[an]
answer specifying the relevant facts and available defenses to the statement of claim.”*
Parties may obtain further information and documents through the discovery process.*®

For these reasons, FINRA declines to amend the proposal to change this
provision.

40 Id

“! Rule 12414(a) of the Customer Code and Rule 13414(a) of the Industry Code state that “all
rulings and determinations of the panel must be made by a majority of the arbitrators, unless the
parties agree, or the Code or applicable law provides, otherwise.”

2 See also Proposed Rules 12206(b)(8) and 13206(b)(8) of the Eligibility Rule.

* See, e.g., SIFMA, Karp, Amery, Shannon, and Jacobowitz Letters.

* Rules 12303 and 13303.

%> See Rules 12500-12514 of the Customer Code and 13500-13512 of the Industry Code.
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Mandatory assessment of costs and attorneys’ fees and possible sanctions.

Proposed Rules 12504(a)(10) and 13504(a)(10) require that, if a panel deems a
prehearing motion to dismiss to be frivolous, the panel must award reasonable costs and
attorneys’ fees to any party that opposed the motion.*® Also, proposed Rules
12504(a)(11) and 13504(a)(11) require that, if a panel deems that a prehearing motion to
dismiss was filed in bad faith, the panel may issue sanctions against the moving party.*’

Eight commenters who oppose the proposal nevertheless support these
provisions as sufficient deterrents against abusive motion practice, and believe that they
eliminate the need to restrict prehearing motions to dismiss in the forum.*® Another
group of commenters who oppose the proposal argue that, as drafted, the provisions will
result in an increase in the number of motions for costs, fees, and sanctions filed by
claimants.*® These commenters suggest that FINRA amend the proposal to prohibit
claimants from filing such motions, and permit the panel, on its own initiative, to decide
whether a motion is frivolous or in bad faith and order relief appropriately.*

FINRA anticipates that parties will file fewer prehearing motions to dismiss once
the proposal is implemented, which should forestall any increase in the number of
motions for costs, fees, and sanctions. FINRA further believes that the risk of monetary
penalties and sanctions, imposed either by the panel on its own initiative, or as a result of
a party’s motion, should deter parties from filing such motions frivolously or in bad faith.
Taken together, these enforcement mechanisms should ensure strict compliance with
the rules. For these reasons, FINRA declines to amend the proposal to change these
provisions.

Clarification of the in-person or telephonic prehearing conference criteria.

One commenter requests clarification concerning what would satisfy the in-
person or telephonic prehearing conference requirement under proposed Rules
12504(a)(5) and 13504(a)(5).>* The commenter is concerned that the rules imply that
the panel may grant the motion solely on the basis of the submissions from the parties.>
The proposed rule requires that a panel may not grant a motion under the rule unless an
in-person or telephonic prehearing conference is held or waived by the parties. >

Prehearing conferences conducted under this provision will be subject to Rules
12501 and 13501 of the Codes; otherwise, the relevant rules of the Codes shall apply.
Under the proposal, if the parties agree to waive the prehearing conference, as is
permitted currently under the Codes,> the panel may grant the motion based solely on

5 See also Proposed Rules 12206(b)(9) and 13206(b)(9) of the Eligibility Rule.

*" See also Proposed Rules 12206(b)(10) and 13206(b)(10) of the Eligibility Rule.
8 See, e.g., Krebsbach, Babnick, Jr., Cooney, and Kaufman Letters.

* See, e.g., SIFMA, Deutsche Bank, Wachovia, and Lampart Letters.

0 d.

° St. John's Letter.

2 1d.

>3 See also Proposed Rules 12206(b)(4) and 13206(b)(4) of the Eligibility Rule.

** Rule 12105(a) of the Customer Code and Rule 13105(a) of the Industry Code.
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the submissions of the parties. If, however, the parties do not agree to waive the
prehearing conference, then the panel must hold an evidentiary hearing on the motion at
which time the parties will have an opportunity to present their arguments concerning the
motion. In this instance, the panel will have received the information necessary to make
an informed decision.

Effect of the proposal on the parties’ costs

Seventeen commenters argue that current practice permits respondents to file
numerous motions that are rarely granted, and that serve only to delay the hearings,
harass claimants, and increase claimants’ costs through higher forum fees and lower
award amounts once expenses are paid.”® In general, this group believes that defending
these motions to dismiss is a waste of time and resources and, ultimately, will result in
the denial of access to the forum for investors with small claims.*

Twenty-two commenters argue that the proposal prohibiting most prehearing
motions to dismiss would increase all parties’ costs, particularly firms’, because their
attorneys charge on an hourly basis, whereas claimants’ attorneys charge on a
contingency basis, so claimants are not incurring any costs.>” Others in this group
contend that prohibiting prehearing motions to dismiss nullifies their most important
objective — to avoid the expense of preparing for and attending an evidentiary hearing.®

FINRA is not privy to the fee structure used by investors’ attorneys or counsel for
brokerage firms. However, based on internal data> and other statistical studies tracking
motions to dismiss in our forum,®® FINRA is aware that when motions to dismiss are filed,
they serve to delay the hearings and increase all parties’ costs through higher forum
fees. As aresult, FINRA is concerned that the current practice by some respondents of
filing motions to dismiss, and sometimes multiple motions in one case, could cause
investors’ attorneys not to take smaller claims, because the costs incurred in defending
these motions could exceed the amount in dispute. FINRA anticipates that the proposal
will continue to make the forum accessible to investors, particularly those with small
claims, by minimizing the number of motions to dismiss filed in the forum, and by shifting
the costs and fees associated with denied motions to dismiss to the moving party.
FINRA believes that the proposal’s benefits, protecting investors’ access to the forum
and their ability to have claims heard in arbitration, outweigh the possibility of increased
costs and expenses firms might incur under the rule. For these reasons, FINRA declines
to amend the proposal to address this concern.

*® See, e.g., Buchwalter, Neuman, Stoltmann, and Haigney Letters.
*® See, e.g., Forman, Estell, and St. John'’s Letters.

* See, e.g., Cooney, Schrills, Hartman, and Kemnitz Letters.

%% See, e.g., Davidson, McDermott, Dulcich, and Berberian Letters.

% See Additional statistical support below for updated statistics on motions to dismiss filed in our
forum.

% See Securities Arbitration Commentator, Nov. 2006 (Vol. 2006, No. 5).
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Additional statistical support

Nine commenters who oppose the proposal argue that FINRA did not provide
enough objective evidence to support the changes proposed.®* This group of
commenters suggests that anecdotal evidence of abuse is not sufficient proof that
prehearing motions to dismiss should be prohibited.

FINRA disagrees with these commenters. A significant number of changes to
FINRA's arbitration rules have begun with users of the forum submitting a concern or
complaint to us. FINRA relies on its constituents to inform FINRA of concerns with its
rules, arbitrator conduct, or abusive practices. Once FINRA staff becomes aware of a
problem, they investigate further, and propose changes to the rules to address the
concern, if necessary.

In the case of motions to dismiss, FINRA received many complaints from users of
the forum documented with copies of motions to dismiss, responses, and the panels’
denials of those motions. FINRA also learned through a Securities Arbitration
Commentator study (Study) that the number of motions to dismiss filed in customer
cases had begun to increase over a two year period, starting in 2004.%> The study was
conducted on motions to dismiss in customer cases and concluded that, in the universe
of cases that went to award, there were motions to dismiss in 28% of the cases in 2006
as compared to 10% in 2004.% The results of the Study were alarming not only because
of the significant increase in the motions filed in these cases, but also because the Study
did not include cases that settled during that time. As a result of this analysis, FINRA
became concerned that, if left unregulated, this type of motion practice would limit
investors’ access to the forum, which is antithetical to FINRA'’s goals of investor
protection and market integrity.

In light of the Study and concerns raised by constituents, FINRA began tracking
motions to dismiss in 2007. From Januarby 1, 2007 to July 1, 2008, there have been
6,079 arbitration cases filed in the forum,** and 754 motions to dismiss filed in these
cases. In 10% of these cases, parties filed one or more motions to dismiss. In 2% of the
cases filed, parties filed more than one motion to dismiss. These current statistics
suggest that the number of motions to dismiss filed in the forum may be declining since
the Study was conducted. FINRA believes the reduction in these motions reflects its
focus on this issue, through enhanced arbitrator training as well as a 2006 Notice to
Parties to remind parties of the forum’s policy and parties’ responsibilities when filing
motions to dismiss.®® Even though the number of motions filed appears to be declining in
the forum, FINRA believes the proposal will serve to reduce further the number of
prehearing motions to dismiss filed, and, in particular, should prevent parties from filing
multiple motions in a case. For these reasons, FINRA believes its statistical and

®! See, e.g., Astarita, Farley, Davidson, and Berberian Letters.

%2 Securities Arbitration Commentator, Nov. 2006 (Vol. 2006, No. 5), at 3.

®1d.

® The data do not include cases filed in the NYSE Regulation arbitration forum.

% See Notice to Parties on Motions to Dismiss under the Code of Arbitration Procedure for
Customer and Industry Disputes available at
http://www.finra.org/ArbitrationMediation/ResourcesforParties/NoticestoParties/p037078. The
Notice continues to be effective.
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anecdotal evidence is sufficient support for the proposal, and believes the proposal
should be approved as drafted.

Alternate criteria to provide specific guidance to arbitrators when deciding
motions to dismiss

Ten commenters suggest that the proposal should establish a specific standard
for arbitrators to use when deciding motions to dismiss.®® Most of these commenters
suggest that panels should deny prehearing motions to dismiss whenever: (1) credibility
is an issue; (2) there are disputed issues of material fact; or (3) the panel believes a
hearing is necessary in the interests of justice.®’

FINRA has considered incorporating these criteria into the rule but has
determined that adding these standards to the proposed rules would be inconsistent with
the Codes, which do not contain such specific standards for arbitrator decision making.
Because arbitration is an equitable forum, the panel may consider any evidence or use
any method to achieve a fair result. FINRA did not intend to change this practice with the
proposal.

Moreover, FINRA believes that establishing a specific approach for arbitrators to
follow would infringe on arbitrators’ discretion to decide arbitration cases. FINRA's intent
in drafting the proposal was to select a very limited number of exceptions for granting
prehearing motions to dismiss that would be relatively clear-cut for the panel to apply at
this stage of the proceedings. FINRA believes parties should argue their positions and
arbitrators should be permitted to use their discretion in determining how motions to
dismiss should be decided. For these reasons, FINRA declines to amend the proposal
to incorporate a specific standard for arbitrators to use when deciding motions to dismiss.

Motion to dismiss policies of other securities arbitration forums

One commenter contends that the former New York Stock Exchange (NYSE)
arbitration forum did not permit prehearing motions to dismiss in its forum.®® Another
commenter states that the NYSE arbitration forum would not permit arbitrators to grant
motions to dismiss before a public investor had the opportunity to present his or her
claims at an evidentiary hearing on the merits.®

FINRA has responded to this comment previously in regard to the consolidation
of the member firm regulatory functions of NASD and NYSE Regulation, Inc.”® The
NYSE Regulation arbitration forum had neither a rule nor a written policy on motions to
dismiss, and FINRA is not aware that motions to dismiss were prohibited in the NYSE
Regulation arbitration forum. Rather, FINRA understands that, in the NYSE arbitration

% See, e.g., Gross/Black, Van Kampen, Wachovia, Honigman Letters.
*7d.

® Tepper Letter.

% Canning Letter.

® See Supplemental Response to Comments from Linda D. Fienberg, President, Dispute
Resolution, dated May 29, 2007. The SEC approved the consolidation of member firm regulatory
operations of NASD and NYSE on July 26, 2007. Securities Exchange Rel. No. 56145, 72 FR
42169 (Aug. 1, 2007) (File No. SR-NASD-2007-023).
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forum, the panel determined whether and if so, when, such a motion to dismiss would be
heard.

Proposal’s impact on the parties’ negotiations

Eleven commenters argue that the proposal creates settlement value for
claimants because respondents would have to conduct a cost-benefit analysis to
determine whether the cost of settling the dispute is more beneficial than losing a
prehearing motion to dismiss and proceeding to evidentiary hearing.”* Generally, the
commenters who support the proposal believe that it would reduce all parties’ costs
because the parties would no longer waste resources arguing frivolous prehearing
motions to dismiss that are rarely granted.”

FINRA agrees with those commenters who believe the proposal would reduce all
parties’ costs because the number of prehearing motions to dismiss in the forum should
decrease once the proposal is implemented. Moreover, FINRA believes that
respondents are more likely to conduct a cost-benefit analysis concerning whether to
proceed with an arbitration based on the strength or weakness of their claims or
defenses, not the existence of a motion to dismiss rule. For this reason, FINRA declines
to amend the proposal at this time.

Proposal’s effect on parties who settle claim before hearing

Proposed Rules 12504(a)(3) and 13504(a)(3) state that, unless the parties agree
or the panel determines otherwise, parties must serve motions to dismiss at least 60
days before a scheduled hearing, and parties have 45 days to respond to the motion.

The author of a February 2008 Securities Arbitration Commentator (SAC) article
suggests that, under the proposal, parties would not be permitted to settle a claim and
have it dismissed before the evidentiary hearing, if the 60-day deadline has passed and
the parties have not yet filed a prehearing motion.”

FINRA notes that the proposal does not preclude parties from agreeing to settle
at any time. Rules 12105 and 12207 of the Customer Code’ permit the parties to agree
to extend the deadlines for filing or responding to motions. The proposal would not
prohibit the parties from taking these actions.

Moreover, the proposed rule is not intended to apply to motions made jointly by
all parties to dismiss a case because of a settlement. Under the Codes, if all parties
agree to settle a case, FINRA will close the case based on the settlement agreement.”
This process is different from that contemplated by the proposal, in which a panel grants
one party’s motion to dismiss a case before an evidentiary hearing is held.

' See, e.g., Buckman, Gelber, Shannon, and Amery Letters.
’? Note 55.

® Harry A. Jacobowitz, “Roadblocks at the Exits: FINRA’s Proposed Dispositive Motions Rule,”
Securities Arbitration Commentator, February 2008 (Vol. 2007, No. 4), at 1.

™ See also Rules 13105 and 13207 of the Industry Code.
® Rule 12902(d) of the Customer Code and Rule 13902(d) of the Industry Code.
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Motions to dismiss as awards

The author of a different February 2008 SAC article argues that arbitrator
decisions on motions to dismiss are awards and should be published as required under
the Code."”®

Under the Code, an award is a document stating the disposition of a case.”’ If a
motion to dismiss all claims is granted and disposes of all open issues, it would be
reported as an award. A decision to grant a motion to dismiss that does not dismiss all
of the parties or end the dispute would not be an award; rather, it would be considered
an order of the panel and would not be made publicly available.

* % %

If you have any questions, please contact me on (202) 728-8151 or at
mignon.mclemore@finra.org.

Very truly yours,

Mignon McLemore
Assistant Chief Counsel
FINRA Dispute Resolution

"® Richard P. Ryder, “Disposing of Dispositive Motions: The Process to Date,” Securities
Arbitration Commentator, February 2008 (Vol. 2007, No. 4), at 10; see also Jacobowitz Letter.

" Rule 12100(b) of the Customer Code and Rule 13100(b) of the Industry Code.
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