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VIA EMAIL & FEDERAL EXPRESS

Ms. Elizabeth M. Murphy

Secretary

Securities and Exchange Commission
100 F Street, N.E.

Washington, D.C. 20549

Ms. Lisa D. Levey

Secretary

The Depository Trust Company
55 Water Street

New York, NY 10041-0099

Re:  Proposed Rule Change
File No. SR-DTC-2013-11

and

Optigenex Inc.
Deposit Restriction on CUSIP 683886303

Ms. Murphy and Ms. Levey:

This letter addresses DTC’s letter of 11 April 2014 (“April 11 Letter,” copy attached) in reply to
recent correspondence to DTC from the undersigned concerning the above referenced rule
change and its possible impact on our company, Optigenex Inc., in connection with the Deposit
Restriction imposed 4 August 2011 on CUSIP 683886303 (identifying OPGX shares).
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We apologize at the outset for the unusual step we are taking in addressing our reply not only to
Ms. Levey, the author of the April 11 letter, but to the Commission as well. Our concern is that
time is of the essence in this matter, inasmuch as the 21 day period for public comment on
Amendment No. 2 to the above Proposed Rule Change is about to expire. While we appreciate
DTC’s effort to address our queries, we feel that the Corporation’s letter underscores significant
procedural and fairness gaps that would be left untouched by the new rule, if adopted in its
present form without the clarifications that we have requested. For the Commission’s benefit,
the gaps as we see them, along with the specific suggestions we offer, are summarized by the
Comment Letters of Louis A. Brilleman, dated 14 January 2014 and 10 April 2014,
respectively.'

We are cognizant of the possibility, indeed perhaps the likelihood, that Optigenex may be one of
the few still active issuers, if not the only the only such issuer, in danger of being affected
adversely and unfairly by the Proposed Rule Change if adopted without needed clarifications.
For this reason, we appreciate all the more DTC’s effort to alleviate the concerns we have raised.
However, notwithstanding DTC’s doubtless intention to administer in a faithful manner any rule
that may be passed, the language of this rule as it is now drafted is the core of a problem that
cannot be solved by subjective fair mindedness alone. The Proposed Rule Change was meant
precisely to eliminate disparities of treatment and outcome that typically, albeit unintentionally
follow when there are no rules, or when the rules that have been put in place are not adequate.
This rule, if passed without clarification, will likely exacerbate, without reason or justification,
the disparities for a limited few, including Optigenex.

To the extent that the Commission and DTC are willing to examine the Proposed Rule Change in
the context of a rather singular case in which we believe the rule is apt, for want of clarity, to be
misapplied or else applied in a manner inconsistent with the fairness intent of its framers, the
following is offered.

DTC’s 11 April 2014 letter comes in response to a self-explaining letter from the undersigned
dated 19 March 2014 (copy attached) and presents a chronology of events involving the deposit
chill on CUSIP 683886303 that, since August of 2011, has prevented acceptance of deposits of
Optigenex shares (“the Issue,” as referred to by DTC) for book entry. First notice to Optigenex
from DTC of the deposit chill came in the form of DTC’s letter of 21 September 2012 (copy
attached to DTC’s April 11 letter). This was some 12 months after imposition of the deposit
chill.

1 . . " .
Mr. Brilleman acts as outside securities counsel to Optigenex.
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According to DTC, the deposit chill initially was imposed when deposits into the DTC system of
Optigenex shares deemed unusually large were noticed during a period of time between January
2009 and June 2011. Our understanding of a deposit chill is that it is a precautionary measure to
be employed at DTC’s discretion to help ensure that all shares in the public float are eligible, i.e.,
freely tradable, so that they can be registered in the name of DTC’s nominee and properly
deposited into the fungible bulk for that issue. In our case, DTC did not advise Optigenex or
request explanation of the deposits (so as to be able to determine whether the securities in
question were freely tradable) until 21 September, 2012. Notably, the Corporation’s September
2012 letter came by way of a response to inquiries initiated in or about August 2012 by outside
securities counsel for Optigenex.

DTC’s September 2012 letter precipitated a series of exchanges over several months between
DTC’s outside counsel and outside counsel for Optigenex, in which the latter cooperated by
providing extensive information and documentation to DTC concerning the deposits in question.
Although DTC’s April 11 letter does not specify, at the end of this process, i.e., in or about
December 2012, counsel for Optigenex was led to understand by counsel for DTC that the data
furnished was satisfactory to DTC as to the deposits. However, in January 2013, DTC’s counsel
advised counsel for Optigenex of DTC’s concern regarding certain issuances in 2009 made
pursuant to Rule 504 and Delaware law. Based upon an enforcement action commenced in
August 2012 by the Commission in the Southern District of New York against parties not
including Optigenex, over transactions that did not include the 2009 stock issuances by
Optigenex being brought into question by DTC in January 2013, DTC’s counsel advised that
Optigenex would have to establish a basis for registration exemption other than Delaware law —
for the stated reason that, as part of its case in the pending Southern District enforcement action,
the Commission was challenging Delaware law overall as a valid basis for registration
exemptions under Rule 504.

Optigenex understands DTC’s position. Notwithstanding the fact that the focus of the Southern
District action concerns charges of fraud against the defendants in that case, and that those
charges, as well as the transactions underlying them, involve neither Optigenex nor Optigenex
shares, DTC is bound by the Commission’s views in respect of Delaware law until such time that
a court rules otherwise. As such, we recognize and accept, without agreeing with the
Commission’s views on Delaware law, DTC’s inability to recognize a Rule 504 exemption based
on Delaware law. However, although DTC speaks in terms of fair procedures that were offered
by the Corporation to establish on some alternative basis that the deposited shares of Optigenex
stock in question are freely tradable, for Optigenex, the fairness, through no particular fault of
DTC, was illusory at best.

- x
OPTIGENEX
‘Age Management Scier



Ms. Elizabeth M. Murphy
Ms. Lisa D. Levey

15 April 2014

Page 4

As stated, Optigenex’s first notice of a question or potential problem in respect of Delaware law
came in January 2013, when DTC’s counsel advised Optigenex’s counsel of the aforementioned
enforcement proceeding against other parties. From that moment onward, the continuing
imposition of a deposit chill on Optigenex was a result, not of any alleged wrongdoing by
Optigenex, but rather, of protocol. Delaware law remains valid unless and until it is repealed or
the Commission’s position is upheld by a court of competent jurisdiction, and that court’s
determination in turn is upheld on appeal. But still, for reasons of protocol, DTC cannot accept
Delaware law, and so, for Optigenex, a fair opportunity to establish that deposited shares in
question are freely tradable in effect does not exist, because eligibility rests on a statute that DTC
is not in a position to recognize, and because Optigenex knows of no other basis besides
Delaware law on which an exemption from registration can be established.

Fairness to Optigenex in this case is illusory (also through no fault of DTC) in another way as
well. Once Optigenex realized that it would not be able to substantiate the eligibility of the
deposited shares under Delaware law until the Commission’s challenges have worked their way
through the judicial process, it became clear that the deposit chill might go on indefinitely —
given that there is no guaranty the Southern District judge before whom the Commission’s
enforcement proceeding is pending will take up or decide the question of whether the Delaware
statute at issue does or does not meet Rule 504 requirements. It very well may be the result that
the court will decline a ruling either way in that regard, and instead confine the case, and its
rulings therein, to the specific fraud and other allegations made against the defendants by the
Commission. Moreover, there is no predicting the course that the Southern District’s rulings,
regardless of what they are, may take on appeal — much less can anyone speculate on a timetable
for final resolution of the matter (indeed assuming the case ends at the trial court level with a
determination either way on the validity of the Delaware statute).

Faced with this host of uncertainties ahead, Optigenex inquired of DTC whether the Corporation
would accept a “buyback” and retirement by Optigenex of shares in the public float
commensurate in amount with the shares in question that were deposited into the DTC system
under the Delaware law-based registration exemption. To this offer and suggestion, DTC said
no. Whereupon, counsel for Optigenex was told, in effect, that fungibility of shares is simply an
operational concept intended to facilitate the ability of DTC to record large trading volumes by
means of book entry, rather than by traditional means involving physical transfers of untold
numbers of paper certificates evidencing stock ownerships. According to DTC, fungibility does
not provide a means by which an issuer can rectify the introduction of ineligible shares (or, in
this case, “potentially” ineligible shares) into the public float, regardless of whether the act was
intentional or merely inadvertent, through a reduction of the float by a like amount of shares.
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For Optigenex, what this translates to is that in order to “cleanse” the float, the exact shares
thought to be ineligible (assuming the Commission’s position on Delaware law ultimately is
upheld) must be identified and retired. However, the same doctrine of fungibility that enables
DTC to perform its book entry functions precludes Optigenex from complying in the manner just
stated. When DTC records deposited shares in the name of its nominee, those shares, along with
all other shares of that same security in the float, become ledger entries. As DTC states in its
April 11 letter, this means that “each participant to whose DTC account the securities have been
credited has a pro rata interest in DTC'’s inventory of that issue, but none of the securities on
deposit are identifiable to any particular participant. [footnote omitted]”

In effect, DTC requires that Optigenex must identify a handful of specific dollar bills buried in a
mountainous stack of singles from which all of the serial numbers have been removed. The
system by which DTC operates precludes the corrective measure upon which DTC insists.
Again, whereas Optigenex generally understands and accepts DTC’s view that any ineligible
shares in the float serve to “taint” the entirety, a fairness analysis requires at least a passing
consideration of the utter impossibility in our case of identifying the shares in question, which
amount to no more than .005% of the total of all Optigenex shares on deposit with DTC.
Fairness, moreover, also ought to weigh several other factors, including:

(a) the fact that Optigenex restructured the company two years ago and eliminated all
convertible floating rate debt;

(b) the fact that the company’s debt (approximately $6 Million) was retired and replaced
by common shares that will be registered, but that are now being penalized because they
cannot be deposited;

(c) the fact that the transaction referred to by DTC in its 11 April letter involved a single
note for the of sum of $35,000, approximately half of which the company paid back
without conversions; and

(d) the fact that, under the Proposed Rule Change, a global lock would already have been
in place against Optigenex well in excess of a year ago - meaning that, but for the fact
that the procedures now being proposed were not applied to Optigenex, our company
would by this time be eligible for a lifting of all restrictions. Instead, we face an
uncertain future that evidently will include a global lock — but exactly when this added
new restriction will be imposed is anyone’s guess, since the “triggering” event, if any,
upon which the global lock should have been imposed, i.e., Optigenex’s inability to
establish an alternative basis for registration exemption in the absence of the availability
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of Delaware law, happened some 14 or 15 months ago. Whatever outcome prevails, the
one thing certain is that fairness and uniformity will not have been achieved by a rule that
(as DTC agrees) was not drafted to cover the situation.

DTC may have outlined for Optigenex a “procedure,” but it cannot be said to be fair within the
meaning of International Power.

In sum, notwithstanding the pendency of a rule change that no doubt will come as a welcome
statement of clarity to certain issuers in certain situations, Optigenex seems likely, despite the
change, to remain subject to the static and debilitating cloud of a deposit chill that has been in
place for more than 31 months without any respite in sight. Optigenex cannot meet DTC’s
requirements for lifting this restriction because, by definition, those requirements are incapable
of being met. But because no procedure was in place (or if a procedure was in place, it wasn’t
applied to Optigenex), DTC never elevated the deposit chill to the level of a global lock.
Accordingly, Optigenex faces an additional six months or one year of restriction in the form of a
global lock — the “effective prerequisite” under the Proposed Rule for a return to normal trading
status. DTC’s position in response to our request for consideration for “time served” is that there
is a fundamental difference between a deposit chill and a global lock, such that the former cannot
serve in place of the latter. However true that statement may be in principle, it takes no account
of the balancing of interests against fundamental fairness that powerful procedural tools of the
type available to DTC must have in order to ensure that, in the end, their use accomplishes more
good than bad.

Again, we do not specifically fault DTC in this regard, because it is clear that the Proposed Rule
does not, despite the intention of its drafters, provide for the necessary balancing of interests and
fairness in all cases. We simply ask that the Proposed Rule be re-examined in the light of
important factors that individual cases, such as ours, may shed.

Respectfully,

f ) M J'{. /{ ,.~_.__“__

7

/
Daniel Zwiren

President and CEO

Edward Petraglia
General Counsel
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55 WATER STREET

NEW YORK, NY 10041-0099
TEL: 212-855-3281
Hevey@dtce.com

April 11,2014

VIA FEDERAL EXPRESS AND EMAIL

Optigenex Inc.

333 River Street

Suite 912

Hoboken, NJ 07030

Attn: Daniel Zwiren, President & CEO
Edward Petraglia, General Counsel

Dear Messrs. Zwiren and Petraglia:

This letter is in response to the March 19, 2014 letter (the “March 19, 2014 Letter”) sent by
Daniel Zwiren, President and CEO of Optigenex, Inc. (“Optigenex”), and Edward Petraglia,
General Counsel of Optigenex to Isaac Montal, Esq., Managing Director and Deputy General
Counsel of The Depository Trust & Clearing Corporation (“DTCC™).

Background

On November 21, 2012, The Depository Trust Company (“DTC”) sent Optigenex, Inc.
(“Optigenex”) a notice (the “Notice™) regarding the deposit transaction restriction (a “Deposit
Chill”) imposed on CUSIP 683886303 (the “Issue™). (Ex. 1.") The Notice set forth the reasons
why DTC had imposed the Deposit Chill and the fair procedures available to Optigenex if it
sought to have DTC release the Deposit Chill.

Thereafter, as described in detail below, there have been various communications between the
Issuer and its outside counsel, and DTC and its counsel, in respect of Optigenex’s challenge to
the Deposit Chill. In addition to responding to the March 19, 2014 Letter, this letter sets forth a
summary of the fair procedures that DTC has afforded Optigenex in connection with its
challenge to the Deposit Chill.

Basis for the Deposit Chill

The Notice set forth the basis for imposing the Deposit Chill. DTC detected unusually large
deposits of the predecessor CUSIPs to the Issue, CUSIPs 683886105 and 683886204 (the
“Predecessor Issues™), into the DTC system during the period January 2, 2009 to June 21, 2011.
These deposits amounted to 1,190,987,107 shares of the Predecessor Issues, representing a

1 The abbreviation “Ex.” followed by a number refers to exhibits accompanying this letter.
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substantial percentage of the outstanding float. A list of the deposits was attached as Exhibit A
to the Notice (the “Exhibit A Deposits”).

For the reasons described below, the volume and timing of the Exhibit A Deposits raised
substantial questions as to whether these securities were freely tradeable, a prerequisite for shares
to be deemed eligible for DTC’s book-entry services. Therefore, DTC determined to stop
accepting additional deposits of the Issue and imposed the Deposit Chill on August 4, 2011,

The Deposit Chill was imposed consistent with applicable law, including, without limitation,
Section 17A of the Securities Exchange Act of 1934, as amended (“Section 17A”), 15 U.S.C. §§
78q-1, et seq.; the Bank Secrecy Act, 31 U.S.C. §§ 5311 ef seq.; as well as Rule 5 of DTC’s
Rules and Section | of DTC’s Operational Arrangements.” Deposit Chills are the subject of a
SEC Investor Bulletin.?

Governing Principles

DTC, the nation’s central securities depository, is a clearing agency registered with the Securities
and Exchange Commission (“SEC”) under Section 17A.* Congress enacted Section 17A in 1975
in order to create a uniform national system for the prompt and accurate clearance and settlement
of securities transactions (the “National Clearance and Settlement System”).’ In order to achieve
that goal, Congress vested the SEC with authority to regulate all persons involved in processing
securities transactions and every facet of the securities handling process, including clearing
agencies.

As a registered clearing agency, DTC is obligated to operate pursuant to its rules, as approved by
the SEC, which are designed, inter alia, “to remove impediments to and perfect the mechanism
of a national system for the prompt and accurate clearance and settlement of securities
transactions, and, in general, to protect investors and the public interest.”®

In accordance with its rules, DTC accepts deposits of eligible securities from its participants,
credits those securities to the depositing participant’s respective DTC accounts, and effects book-
entry movements of those securities pursuant to the instructions of the participants to whose
accounts the securities are credited. The deposited eligible securities are registered in DTC’s
nominee’s name, Cede & Co. (making DTC’s nominee the registered owner of the securities).
The eligible securities deposited at DTC are held in fungible bulk; i.e., each participant to whose
DTC account the securities have been credited has a pro rata interest in DTC’s inventory of that
issue, but none of the securities on deposit are identifiable to any particular participant.’

z DTC's Rules may be found at http://www.dtcc.com/en/legal /rules-and-procedures.aspx. DTC's
Operational Arrangements may be found at http://dtcc.com/~/media/Files/Downloads/Settlement-Asset-
Services/Underwriting/operational-arrangements.ashx.

3 Available at http://www.sec.gov/investor/alerts/dtcfreezes.pdf.

+ See SEC Release No. 20221 (Sept. 23, 1983), 48 Fed. Reg. 45167 (Oct. 3, 1983).

5 Section 17A(a)(2)(A), 15 U.S.C. §78qg-1(a)(2)(A).

6 Section 17A(b)(3)(F). 15 U.S.C. § 78q-1(b)(3)(F).

7 See SEC Release No. 34-19678 (Apr. 15, 1983), 48 Fed. Reg. 17603, 17605, n.5 (Apr. 25, 1983) (describing
fungible bulk); see also N.Y. UNIFORM COMMERCIAL CODE, § 8-503, OFF. CMT. 1 (“.... all entitlement holders have a
pro rata interest in whatever positions in that financial asset the intermediary holds”).
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DTC Rule 5 addresses whether securities are eligible for DTC’s book-entry services.

Section 1. An Eligible Security shall only be a Security accepted
by the Corporation, in its sole discretion, as an Eligible Security.
The Corporation shall accept a Security as an Eligible Security
only (a) upon a determination by the Corporation that it has the
operational capability and can obtain information regarding the
Security necessary to permit it to provide its services to
Participants and Pledgees when such Security is Deposited and (b)
upon such inquiry, or based upon such criteria, as the Corporation
may, in its sole discretion, determine from time to time. . ..

Section 2. An Eligible Security which the Corporation in its sole
discretion, determines no longer meets the requirements of Section
| of this Rule shall cease to be an Eligible Security . . . .

While it is inherent in Rule 5 that DTC retains the discretion to limit services with respect to a
security that otherwise remains eligible, additionally DTC Rule 6 states that DTC “may limit
certain services to particular issues of Eligible Securities.”

DTC’s Operational Arrangements also address eligibility. As stated in Section I (“Eligibility
Requirements™), all issuers of securities deposited at DTC, agents and underwriters are required
to adhere to the requirements stated in the Operational Arrangements, and “in circumstances
where these requirements cannot be met, DTC can choose to deny eligibility.”

Section [.A.2 of the Operational Arrangements enumerates the general requirements for

eligibility:
Generally, the issues that may be made eligible for DTC’s book-
entry delivery and depository services are those that: (i) have been
registered with the [SEC] pursuant to the Securities Act of 1933, as
amended (“Securities Act”); (ii) are exempt from registration
pursuant to a Securities Act exemption that does not involve
transfer or ownership restrictions; or (iti) are eligible for resale
pursuant to Rule 144A or Regulation S (and otherwise meet DTC’s
eligibility criteria).

This provision reflects an essential feature of DTC eligibility criteria: the security must be freely
tradeable (i.e., issued pursuant to an effective registration statement or exempt from the
registration requirements without any restriction on ownership or transfer); otherwise, it cannot
properly be registered in the name of DTC’s nominee and deposited into DTC’s fungible bulk
for that issue.?

8 See suprap.2andn. 7.



Legal opinions of issuer’s counsel are an essential feature of the DTC eligibility review process
for securities that are presented for eligibility as exempt from registration. Section 1.B.2 of the
Operational Arrangements provides that DTC, in making eligibility determinations, will decide
whether the issuer must provide an opinion from outside counsel in order “to substantiate the
legal basis for eligibility.”® DTC may further require legal opinions after eligibility has been
granted in connection with various corporate actions or reorganizations and, as directly
applicable here, “in the sole discretion of DTC . . . in other circumstances, to protect DTC and its
Participants from risk.” Id.

The essence of Section [.A.2 and Section [.B.2’s opinion requirement is that in making securities
eligible for DTC’s book entry services and in accepting subsequent deposits, DTC must be
satisfied that the security is freely tradeable and thus appropriate for inclusion in DTC’s fungible

bulk for such issue.

When DTC detects activities suggesting possible violations of Section 5 of the Securities Act or
other applicable provisions of law relating to the free tradeability of deposited securities, DTC,
consistent with Section 17A and other provisions of federal law, takes appropriate action to
ensure compliance with its eligibility requirements and to ensure that its facilities are not utilized
to facilitate such improper activity. One such action is imposition of a Deposit Chill.

[n monitoring deposit activity, to ensure that securities deposited at DTC are freely tradeable,
DTC is mindful that various regulatory agencies have identified unusually large deposits of
unregistered shares of thinly-traded securities—similar to the Exhibit A Deposits—as a red flag
for possible improper distribution of securities.

For instance, the SEC, in pursuing an enforcement action with respect to illegal sales of penny
stocks, has highlighted “sales that represented a high percentage of trading volume or of an
issuer’s public float.”'

Similarly, the Financial Industry Regulatory Authority, Inc. (“FINRA™) has advised brokers that
large share deposits of penny stocks are suggestive of potential violations of the securities laws:

FINRA reminds firms of their responsibilities to ensure that they
comply with the federal securities laws and FINRA rules when

9 Section L.A.1 of the Operational Arrangements further specifies that such counsel must be "an experienced
securities practitioner, licensed to practice law in the relevant jurisdiction and in good standing in any bar to
which such practitioner is admitted. Such counsel must be engaged in an independent private practice (i.e.
not in-house counsel) and may not have a beneficial ownership interest in the security for which the opinion
is being provided or be an officer, director or employee of the Issuer. DTC reserves the absolute discretion to
approve or reject the counsel issuing the opinion which is being delivered to DTC."

10 See eg. Order Making Finding And Imposing Remedial Sanctions, In the Matter of Ronald S. Bloomfield, et
al,, SEC Rel. No. 34-62750 (Aug 20, 2010), available at: http://www.sec.gov/litigation/admin/2010/34-
62750.pdf (enumerating red flags relating to how penny stocks were sold, including (a) repeated delivery in
and selling to the public of privately obtained shares of penny stocks; (b) selling within weeks of receipt; (c)
selling while promotional activity was occurring; and (d) sales that represented a high percentage of trading
volume or of an issuer's public float.).



participating in unregistered resales of restricted securities. These
responsibilities are particularly important in situations where the
surrounding circumstances place the firm on notice that it may be
participating in illegal, unregistered resales of restricted securities,
such as when a customer physically deposits certificates or
transfers in large blocks of securities and the firm does not know
the source of the securities. '

(Emphasis added.)

Other federal regulatory agencies have taken a similar approach. The Financial Crimes
Enforcement Network (“FinCen”) has recognized that, “substantial deposit, transfer or journal of
very low-Friced and thinly traded securities” implicates anti-money laundering monitoring
concerns. 2

DTC Afforded Optigenex the Opportunity to Address DTC’s Eligibility Concerns

As part of the fair procedures available to issuers who seek to challenge a Deposit Chill, DTC
gives the affected issuer the opportunity to submit a legal opinion from the issuer’s counsel and
other documentation confirming that the deposited shares are, in fact, freely tradeable. As
explained above, DTC’s Operational Arrangements specifically contemplates that DTC will
obtain legal opinions from issuer’s counsel in order to address and satisfy DTC’s concerns
regarding eligibility, and further specifies DTC’s expectations regarding issuer’s counsel.

In this case, the Notice gave Optigenex a full and fair opportunity to submit a legal opinion
confirming that the Exhibit A shares were, in fact, freely tradeable:

11 See Financial Industry Regulatory Authority, Inc., Regulatory Notice 09-05, available at
http://www.finra.org/Industry/Regulation/Notices/2009/P117713. See also Review Of Disciplinary Action
Taken By FINRA, In the Matter of the Application of World Trade Financial Corp., et al,, SEC Release No. 34-
66114, Jan 6, 2012, available at http://sec.gov/litigation/opinions/2012/34-66114.pdf (sustaining FINRA
violations and sanctions, where customers deposited large blocks of a recently issued, little known stock into
firm accounts and directed the registered representative to sell shortly thereafter, and the registered
representative failed to inquire whether the proposed sales qualified for an exemption from registration and
were not part of an unlawful distribution.); Order Accepting Settlement, Dept. of Enforcement v. NevWest
Securities Corp et al, NASD Case No, E0220040112-01 (Mar. 13, 2007), available at
http://wwv.sec.gov/about/offices/ocie/am12007 /nasdnev-nevwest.pdf (finding that NevWest failed to
adequately implement anti-money laundering (AML) procedures, by failing to adequately perform due
diligence, file Suspicious Activity Reports, or cease trading in multiple accounts owned and controlled by a
customer, regarding over 500 transactions involving more than 250 billion shares of a sub-penny stock.)

12 Financial Crimes Enforcement Network The SAR Activity Review: Trends Tips & Issues, Issue 15, pp. 23-25
(BSA Advisory Group, May 2009), available at http://fincen.gov/news_room/rp/files/sar_tti_15.pdf, citing
Financial Industry Regulatory Authority, Inc,, Regulatory Notice 09-05,
http://www.finra.org/Industry/Regulation/Notices/2009/P117713; see also Financial Crimes Enforcement
Network The Role of Domestic Shell Companies in Financial Crime and Money Laundering (2006), available at
http://www.fincen.gov/LLCAssessment_FINAL.pdf (“These “pump and dump” schemes often involve shell
companies with low market capitalization whose stock trades at pennies per share on the “pink sheets”
(www.pinksheets.com), OTC Bulletin Board, or other over-the-counter trading and information systems. One
indicator of this scheme is concentrated trading in normally thinly traded stocks.").
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In order for DTC to make a determination as to whether to lift the
Deposit Chill, DTC requires that you submit a written response
(the "Response") to this notice. The Response must include a legal
opinion ("Legal Opinion"), addressed to DTC, in support and
confirmation that the Issue satisfies DTC eligibility requirements.
A form of the Legal Opinion that DTC requires is attached hereto
as Exhibit B.

The Legal Opinion must be furnished by an independent attorney
who is in good standing in each jurisdiction in which he is
admitted to practice and with the Securities and Exchange
Commission and who certifies that he (i) is not an employee or
officer of the Issuer: (ii) does not own shares nor options or
warrants to buy shares of the Issuer; (iii) is not a holder of any debt
securities issued by the Issuer; and (iv) has not entered into any
loan or financing transactions with the Issuer. DTC reserves the
right to approve counsel upon whose opinion DTC is being asked
to rely for confirmation that securities are eligible for DTC book-
entry and depository services and otherwise in determining
whether or not to lift the Deposit Chill.

Optigenex’s Response to the Notice

On or about October 18, 2012, DTC received a submission from Optigenex’s outside counsel,
Louis Brilleman, Esq., which included a letter from Chief Executive Officer Daniel Zwiren and a
legal opinion dated October 18, 2012 (the “October 18, 2012 Legal Opinion”). (Ex. 2.)

On November 21, 2012, outside securities counsel for DTC, Walter Van Do sent Mr.
Brilleman a letter (the “November 21, 2012 Response”), which requested additional information
and documentation to facilitate DTC’s review process. (Ex. 3.)

On December 20, 2012, Mr. Brilleman sent a package (the “December 20, 2012 Submission™) to
Mr. Van Do, in response to his conversation with Brian Lee, Esq., an associate of Mr. Van
Dorn’s, relating to additional information regarding the registration and/or exemption from
registration of the securities. (Ex. 4.) The December 20, 2012 Submission included a letter
providing “additional detail” as well as documentation requested by Mr. Lee.

Mr. Lee reviewed the submitted documentation and on December 26, 2012, asked Mr. Brilleman
to submit any additional documentation related to the issuance of securities in reliance on Rule
504 of the Securities Act.

On January 8, 2013, Mr. Brilleman sent a letter and package to Mr. Van Dorn, containing
documents relating to the issuance of shares under Rule 504 (the “January 8, 2013 Submission”).
(Ex.5.) The January 8, 2013 Submission included documentation reflecting issuances made
pursuant to Rule 504 of the Securities Act and Section 7309(b)(8) of the Delaware Securities Act

(“D SA,?) 3



Mr. Van Dom informed Mr. Brilleman of an enforcement action brought by the SEC against E-
Lionheart Associates LLC, d/b/a Fairhilis Capital. See SEC v. Edward Bronson et al., 12-cv-
6421 (S.D.N.Y., filed August 22, 2012) (the “E-Lionheart Enforcement Action”). (Ex. 6.) In the
complaint, the SEC aileged that E-Lionheart did not properly rely on Section 7309(b)(8) of the
DSA, and the SEC further took the position that Section 7309(b}(8) of the DSA is not an
exemption that meets the requirements of Rule 504(b)(1)(iii) under the Securities Act. As such,
Mr. Van Dom indicated that Optigenex must specify and establish an alternative basis to
conclude that shares of Optigenex issued pursuant to Section 7309(b)(8) of the DSA are freely
tradeable under the Securities Act.

On or about March 21, 2013, outside counsel for DTC, Aimee Bandler, Esq., was contacted by
Optigenex’s special counsel, Gina Austin, Esq., who sought clarification as to what was required
to address the Deposit Chill,

On April 5, 2013, Ms. Austin contacted Ms. Bandler to follow-up on the next steps of the
process. (Ex. 7.)

On April 8, 2013, Ms. Bandler emailed Ms. Austin a new form of legal opinion. (Ex. 8.) Ms.
Bandler indicated that the legal opinion must still address whether any of the issuances relied on
Section 7309(b)(8) of the DSA, and if so, must establish an alternative basis for free tradeability
of those shares.

On April 11,2013, Ms. Austin emailed DTC requesting an extension of time to May 15, 2013 to
respond to the Notice Letter. (Ex. 9.) DTC granted the request. (/d.)

On April 16, 2013, Ms. Austin sent Ms. Bandler a letter (the “April 18, 2013 Letter™) outlining
Optigenex’s “interpretation of the 504 exemption as it related to Delaware,” and set forth, in part,
arguments are to why Section 7309(b)(8) of the DSA meets the requirements of Rule
504(b)(1)(iii). (Ex. 10.)

On April 23, 2013, Ms. Bandler sent Ms. Austin a letter (the “April 23, 2013 Letter”), reiterating
the SEC’s allegations in the E-Lionheart Enforcement Action, and more specifically, that
according to the SEC, Section 7309(b)(8) of the DSA failed as a per se matter to satisfy Rule
504(b)(1)(iii). As such, DTC could not adjudicate the allegations of the SEC and could not, as
requested by Ms. Austin “reconsider the applicability of the Delaware 504 exemption.” (Ex. 11.)
The April 23, 2013 Letter provided Optigenex with an additional twenty business to submit the

required Legal Opinion.

On April 28, 2013, Ms. Austin emailed Ms. Bandler requesting clarification regarding the form
of the Legal Opinion. (Ex. 12.) The following day, Ms. Austin requested a phone call and Ms.
Bandler directed her to Elizabeth Walsh, Esq., an associate of Ms. Bandler. (Ex. 13.)

On May 29, 2013, Ms. Austin emailed Ms. Bandler, requesting an extension of time for
Optigenex to respond to the Notice until such time as the court rules on the motion to dismiss
filed in the E-Lionheart Enforcement Action. (Ex. 14.) On May 30, 2013, DTC granted the
extension to twenty business days after the court files an order resolving the motion to dismiss in
the E-Lionheart Enforcement Action. (Ex. 15.)



SR-DTC-2013-11

In its opinion in In the Matter of the Application of International Power Group, Ltd. (“IPWG"),"
the SEC ruled that issuers are persons within the meaning of Section 17A(b)(3)}(H) of the
Exchange Act and ruled that DTC is obligated to provide issuers with fair procedures in
Eonrllec;t:?n with the suspension of book-entry services for an eligible security (a “Global

oc "

On December 5, 2013, DTC fi Ied with the SEC a proposed rule change pursuant to Section
19(b)(1) of the Exchange Act," and Rule 19b-4 thereunder (the “Filing”). The Filing specified
the pmposed fair procedures DTC will provide to issuers of securities deposited at DTC for book
entry services when DTC imposes or intends to impose certain restrictions on further deposit
and/or book entry transfer of those securities.'

Mr. Brllleman filed a comment letter to the Filing on January 14, 2014 (the “Brilleman Comment
Letter”).'” On or about January 27, 2014, Mr. Brilleman contacted Ms. Bandler and requested a
conference to “discuss the issuer’s current situation.” (Ex. 16.) Prior to the call, Mr. Brilleman
forwarded a powerpoint titled, “Optigenex Inc. — Deposit Chill and Adverse Consequence” to
Ms. Bandler. (Ex. 17.) On or about January 31, 2014, Ms. Bandler told Mr. Brilleman that she
appreciated the effort put into the powerpoint about the current status of Optigenex, but DTC is
bound by the allegations of the SEC in the E-Lionheart Enforcement Action as they related to
Section 7309(b)(8) of the DSA and cannot entertain a position that directly contradicts such
allegations. Mr. Brilleman indicated that they are unable to offer an alternative exemption to
Section 7309(b)(8) of the DSA for those issuances.

On February 10, 2014, DTC filed its Response to Comments to the Filing (the “Response”).'®
The Response addressed several points contained in the Brilleman Comment Letter. Among
other things, Mr. Brilleman had commented that the proposed rules do not provide fair
procedures for Deposit Chills imposed prior to the JPWG opinion.' In the Response, DTC
stated that the proposed rules do not explicitly govern fair procedures for Deposit Chills or
Global Locks imposed prior to /PWG, as the SEC only required DTC “to adopt procedures that
accord with the fairness requurements of Section 17A(b)(3)(H), which may be applied uniformly
in any future such issuer cases.”® However, notwithstanding the SEC’s directive that
procedures be adopted for issuer cases subsequent to IPWG, DTC’s Response stated that for
securities that were restricted prior to /PWG, if the issuer requests review of the restriction, DTC
provides that issuer with the same fair procedures as to an issuer whose securities are subject to a

13 [n the Matter of the Application of Int'l Power Group, Ltd. For Review of Action Taken by The Depository Trust
Co., SEC Release No. 34-66611, 2012 SEC LEXIS 844 (Mar. 15, 2012).

14 See IPWG, 2012 SEC LEXIS 844, at *24. The Commission did not address the subject of Deposit Chills. DTC
has nonetheless determined to provide fair procedures to issuers in connection with Deposit Chills.

15 15 U.S.C. § 78s (b)(1), as amended.

16 Proposed Rules 22(A) and 22(B) may be downloaded from the DTCC Web site,
http://www.dtcc.com/legal/sec-rule-filings.aspx.

17 Available at http://www.sec.gov/comments/sr-dtc-2013-11/dtc201311-7.pdf.

18 Available at: http://www.sec.gov/comments/sr-dtc-2013-11/dtc201311-9.pdf. A copy is attached hereto
as Ex. 18.

19 See Brilleman Comment Letter at 1.

20 See Response at 13, citing IPWG, 2012 SEC LEXIS 844, at *32 (emphasis added).
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post-IPWG restriction.”) DTC intends to follow the same process in the event the proposed rules
are approved.

In the Brilleman Comment Letter, Mr. Brilleman also requested that under the proposed rules, a
Deposit Chill, especially one imposed prior to /PWG, be lifted automatically after a certain
period from the date of its imposition.? In its Response, DTC reiterated that an issuer subject to
a pre-IPWG Deposit Chill, upon the issuer’s request, is provided the same procedures available
for issuer subject to a post-JPWG Deposit Chill.?* Therefore, under the proposed rules, if an
issuer subject to a post-I/PWG Deposit Chill declines to submit a legal opinion or is unable to
respond to the notice satisfactorily, a Global Lock will be imposed and may subsequently be
released after the applicable six month/one year waiting period from the date of the imposition of
the Global Lock, as set forth in proposed Rule 22(B).?* In the event the proposed rules are
approved, the same procedure could be invoked by an issuer subject to a pre-IPWG Deposit
Chill.

March 19, 2014 Letter

In the March 19, 2014 Letter, Optigenex requested clarification as to DTC’s response to the
Brilleman Comment Letter, specifically, the applicability of proposed Rule 22(B) §§ 1(b) and 4
to Optigenex. DTC believes that it has already addressed these points both in its Response, as
well as in this letter’s summary of fair procedures provided to Optigenex. However, DTC will
nonetheless address some of the apparent misunderstandings in the March 19, 2014 Letter.
Please note that proposed Rule 22(A) and proposed Rule 22(B) have not been approved by
the SEC and DTC’s answers are based on the SEC’s hypothetical approval of the proposed
rules in the current form.

In the event the proposed rules are approved, and Optigenex is unable to provide a satisfactory
response to the Notice pursuant to Rule 22(A)§ 2(b), its securities would be subject to a Global
Lock pursuant to Rule 22(A) § 2(c)(ii). Optigenex’s securities would then be subject to the
release provisions of proposed Rule 22(B) § 4, just as would an issuer subject to a post-IPWG
Deposit Chill. Per Rule 22(B) § 4, the applicable one year/six month waiting period would run
from the date of the imposition of the Global Lock.

Optigenex’s argument that a Deposit Chill should be released one year after its imposition
ignores the securities law principle underlying proposed Rule 22(B). As set forth in the Filing,
the concept underlying the release of a Global Lock after the passage of six months or one year
(from the appropriate starting date) was developed by analogy to the safe harbor provision of
Securities Act Rule 144, which, under certain circumstances, permits the unregistered resale of

21 See Response at 13,

22 See Brilleman Comment Letter at 2.
23 See Response at 13.

24 See id.


http:22(8).24
http:Chill.23

&

<

restricted securities (as defined under paragraph (a)(3) of the Rule) after expiration of the
relevant holding period.*

By arguing that a Deposit Chill should be released one year after its imposition, Optigenex
ignores the Rule 144 analogy and the significance of the immobilization of the securities in order
to fulfill the waiting period under Rule 22(B) § 4. A Deposit Chill does not immobilize DTC's
inventory of the security, and does not affect the book entry services or trading of securities so
as to emulate a ‘holding period’ under Rule 144, and as such is insufficient to fulfill the
requirements of the release provisions of Rule 22(B) § 4.

ok

We hope this letter has provided the necessary clarity. We remain available for further
discussion on any procedural questions regarding the proposed rules.

Sincerely, '

. AR

“Lisa D. Legey
Secretary, The Depository Trust Company

5 Zee Filing at 10. The Filing also notes that, again by reference to Hule 144, this approach is not applicable
to an issuer that is, or was, 2 shell company as defined In Rule 144{1}{1), unless the issuer has filed the
specified disclosure required by Rule 14403{2].
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. 55 WATER STREET
| NEW YORK, NY 10041-0099

TEL: 212-855-3298

September 21, 2012
By Federal Express

Louis Brilleman, Esq.

Louis A. Brilleman, P.C.

1140 Avenue of the Americas, 9th Floor
New York, NY 10036

sit Chill on igenex, Inc. /CUSIP 68388630
Dear Mr. Brilleman:

This letter is in response to your recent inquiries to The Depository Trust Company (“DTC")
regarding the imposition by DTC of a deposit transaction restriction (the “Deposit Chill”) on
CUSIP 683886303 (the “Issue”), issued by Optigenex, Inc. (the “Issuer”). DTC has imposed
the Deposit Chill, as of August 4, 2011, in order to prevent additional deposits of the Issue for
depository and book-entry transfer services for the reasons set forth below. This letter sets

* forth the concerns of DTC and the procedure you must follow to respond to this notice. The
requirements set forth herein are necessary but may not be sufficient for the Deposit Chill to
be lifted and DTC reserves the right to require further information and/or legal responses
and opinions as may arise out of its review of your submission(s) in response hereto.

sis for Deposit Chill
The Deposit Chill was imposed consistent with Rule 5 of DTC’s Rules; Section 1 of DTC’s
Operational Arrangements? and applicable law, including, without limitation, Section 17A of
the Securities Exchange Act of 1934, 15 U.S.C. §§ 78q-1, et seq. and the Bank Secrecy Act, 31
U.5.C. §§ 5311 et seq.

DTC has detected various unusually large deposits of the predecessor CUSIPs 663886105 and
683886204 (the “Predecessor Issues”) during the period of June 2, 2009 to the date of the
Deposit Chill. More particularly, 1,190,987,107 shares of the Predecessor Issues,
representing a substantial percentage of the outstanding float, were deposited at DTC during
this period. (A list of the deposits is attached hereto as Exhibit A} The volume and timing of
the deposits raise substantial questions as to whether those shares were tradeable without

t DTC's Rules may be found at http: //www.dtcc.com/legal /rules_proc/dtc_rules.pdf. DTC's Operational
Arrangements may be found at
http:/ /www.dtcc.com/downloads/legal /rules_proc/eligibility foperational.arrangements.memo.pdf.



http:fwww.dtcc.com
http:ffwww.dtcc.comflegalfrules_procfdtc_rules.pdf

restriction under the Securities Act of 1933, as amended (the “Securities Act”), a prerequisite
for shares being deposited into the DTC system for depository and book-entry services,

Submission

In order for DTC to make a determination as to whether to lift the Deposit Chill, DTC requires
that you submit a written response (the “Response”) to this notice. The Response must
include a legal opinion (“Legal Opinion”}, addressed to DTC, in support and confirmation that
the Issue satisfies DTC eligibility requirements. A form of the Legal Opinion that DTC
requires is attached hereto as Exhibit B.

The Legal Opinion must be furnished by an independent attorney who is in good standing in
each jurisdiction in which he is admitted to practice and with the Securities and Exchange
Commission and who certifies that he (i) is not an employee or officer of the Issuer: (ii) does
not own shares nor options or warrants to buy shares of the Issuer; (iii) is not a holder of any
debt securities issued by the Issuer; and (iv) has not entered into any loan or financing
transactions with the Issuer. DTC reserves the right to approve counsel upon whose opinion
DTC is being asked to rely for confirmation that securities are eligible for DTC book-entry and
depository services and otherwise in determining whether or not to lift the Deposit Chill,

The Response may also include any other materials you deem relevant to DTC's
determination whether to lift the Deposit Chill.

% * *

It is necessary for you to submit the Response within twenty (20) business days from the
date of this notice. DTC will thereafter review the Response and may, as noted above,
respond to you with further inquiries or with a determination, in either case, within thirty
(30) business days of receipt of the Response. If the Response is not received within the
above timeframe, the Deposit Chill decision will be deemed final. Such determination,
however, shall in no way limit DTC’s rights to take any other action it deems appropriate with
respect to the Issue.

Please be advised that DTC’s receipt of the Response, Legal Opinion, and any further
information or documentation as may be required will not automatically result in the
determination to lift the Deposit Chill. The outcome of DTC's review and
determination may be to continue the Deposit Chill, in which case you will be provided
with the reason(s) for not releasing the Deposit Chill.

Donald Maj




EXHIBIT A

Optigenex, Inc,

CUSIP SECURITY DESCRIPTIONBUSINESS DATHDEPOSIT SOURCERERTIFICATE QUANTITEERTIFICATE VALUH REGISTRANT
1 683886105]OPTIGENEX, INC, Jun 2, 2009 STS 4,800¢ $ 360 JAJW OFFSHORE LTD
2 6838861050PTIGENEX, INC. Jun 2, 2009 STS 20,400t $ 1,530 {AJW OFFSHORE LTD
3 683886105 OPTIGENEX, INC. Jun 2, 2009 STS 14,200; $ 1,065 (AIW QUALIFIED PARTNER
4 683886105 10PTIGENEX, INC. Jun 2, 2009 STS 600 § 45 INEW MILLENNIUM CAPITAL
5 683886105OPTIGENEX, INC, Jun 3, 2009 STS 1044517 $ 6,528 {TRENRASP LLC
6 683886105 OPTIGENEX, INC, Jun 4, 2009 STS 14,752 922 |AJW OFFSHORE LTD
7 683886105 /OPTIGENEX, INC., Jun 4, 2009 STS 62,695] & 3,918 |AJW OFFSHORE LTD
8 683886105 OPTIGENEX, INC., Jun 4, 2009 STS 43,6400 $ 2,728 {AJW QUALIFIED PARTNER
9 683886105, OPTIGENEX, INC. Jun 4, 2009 STS 1,844} 4 115 INEW MILLENNIUM CAPITAL
10 683886105 OPTIGENEX, INC, Jun 5, 2009 STS 17,766 888 {AJW OFFSHORE LTD
11 683886105 OPTIGENEX, INC. Jun 5, 2009 STS 75,5071 $ 3,775 1AJW OFFSHORE LTD
12 683886105!OPTIGENEX, INC, Jun 5, 2009 STS 57 550 ¢ 2,628 ;AIW QUALIFIED PARTNER
13 683886105 OPTIGENEX, INC, Jun 5, 2009 STS 2,221 $ 111 INEW MILLENNIUM CAPITAL
14 683886105 OPTIGENEX, INC, Jun 11, 2009 STS 17,766 $ 888 [AIW OFFSHORE LTD
15 683886105/ OPTIGENEX, INC. Jun 11, 2009 STS 75,507: $ 3,775 'AJW OFFSHORE LTD
16 683886105/ OPTIGENEX, INC, Jun 11, 2009 STS 52 5591 § 2,628 ‘AJW QUALIFIED PARTNER
17 683886105 OPTIGENEX, INC. Jun 11, 2009 STS 2,221 ¢ 111 (NEW MILLENNIUM CAPITAL
18 683886105 OPTIGENEX, INC, Jun 15, 2009 STS 17,766 1,332 /AJW OFFSHORE LTD
19 68388610510PTIGENEX, INC, Jun 15, 2009 5TS 75,507 5 663 JAJW OFFSHORE LTD
20, 683886105 OPTIGENEX, INC. Jun 15, 2009 STS 52,559 $ 3,942 'AJW QUALIFIED PARTNER
21 683886105I0PTIGENEX, INC. Jun 15, 2009 STS 2,221 $ 167 INEW MILLENNIUM CAPITAL
22) 683886105 OPTIGENEX, INC. Jun 18, 2009 STS 20421 ¢ 1,787 {AJW OFFSHORE LTD
23 683886105 OPTIGENEX, INC. Jun 18, 2009 STS 86,7881 $ 7,594 JAJW OFFSHORE LTD
24 683886105 OPTIGENEX, INC, Jun 18, 2009 STS 60411 ¢ 5,286 |AJW QUALIFIED PARTNER
25 683886105 OPTIGENEX, INC. Jun 18, 2009 STS 2,553 ¢ 223 'NEW MILLENNIUM CAPITAL
26, 683886105 OPTIGENEX, INC, Jun 22, 2009 STS 20,421 1,532 'AJW OFFSHORE LTD
27, 683886105 OPTIGENEX, INC, Jun 22, 2009 STS 86,7881 $ 6,509 IAJW OFFSHORE LTD
28 683886105 OPTIGENEX, INC. Jun 22, 2009 STS 60,411 % 4,531 ;AJW QUALIFIED PARTNER
29 683886105 OPTIGENEX, INC, Jun 22, 2009 ST 2,553 ¢ 191 INEW MILLENNIUM CAPITAL
30 683886105 OPTIGENEX, INC, Jun 25, 2009 STS 86,788 ¢ 6,509 IAJW OFFSHORE LTD
31 683886105 OPTIGENEX, INC. Jun 25, 2009 5TS 20,421 $ 1,532 /ATW PARTNERS LLC
32 683886105 OPTIGENEX, INC, Jun 25, 2009 STS 60,411: $ 4,531 IAJW QUALIFIED PARTNER
33 683886105(OPTIGENEX, INC, Jun 25, 2009 STS 2,553 $ 191 INEW MILLENNIUM CAPITAL
341 683886105 OPTIGENEX, INC, Jun 26, 2009 STS 86,788 ¢ 5,424 :AJW OFFSHORE LTD
35, 683886105 OPTIGENEX, INC. Jun 26, 2009 STS 20,4211 $ 1,276 [AJW PARTNERS LLC
36 683886105 OPTIGENEX, INC. Jun 26, 2009 STS 60,411 $ 3,776 {AJW QUALIFIED PARTNER
37/ 683886105 OPTIGENEX, INC, Jun 26, 2009 STS 2,553] $ 160 INEW MILLENNIUM CAPITAL
38 683886105 OPTIGENEX, INC. Jun 30, 2009 STS 23,472¢ $ 1,174 }AIW OFFSHORE LTD
390 683886105 OPTIGENEX, INC., Jun 30, 2009 STS 99,7541 ¢ 4,988 {AJW OFFSHORE LTD
40 683886105 OPTIGENEX, INC, Jun 30, 2009 STS 69,437 $ 3,472 [AJW QUALIFIED PARTNER
41 683886105]OPTIGENEX, INC, Jun 30, 2009 STS 2,934 $ 147 INEW MILLENNIUM CAPITAL
Page 1 of 12




EXHIBIT A

Optigenex, Inc,

CUSIP __ JSECURITY DESCRIPTIONSUSINESS DATHDEPOSIT SOURCEFERTIFICATE QUA REGISTRANT
42] 683886105 OPTIGENEX, INC. Jul6,2009 t . SIS 99,7541 § 3,741 1AJW OFFSHORE LTD
43, 683886105 OPTIGENEX, INC. Jul 6, 2009 STS 23,472 $ 880 JATW PARTNERS LLC
44;  p83886105!0PTIGENEX, INC, Jul 6, 2009 STS 69,437} $ 2,604 AJW QUALIFIED PARTNER
45, 683886105 OPTIGENEX, INC, Jul 6, 2009 sTS 2,934 § 110 |NEW MILLENNIUM CAPITAL
46! 683886105 OPTIGENEX, INC. Jul 8, 2009 STS 234721 $ 1,760 ‘AW OFFSHORE LTD
47, 683886105]OPTIGENEX, INC. Jul 8, 2009 STS 99,754¢ § 7,482 |AJW OFFSHORE LTD
48 683886105 0PTIGENEX, INC. Jul 8, 2009 STS 69,437 5,208 |AJW QUALIFIED PARTNER
49 683886105!0OPTIGENEX, INC. Jul 8, 2009 STS 2,934 § 220 INEW MILLENNIUM CAPITAL
50! 683886105 OPTIGENEX, INC, Jul 10, 2009 ST 22.974; 1.748_{ATW OFESHORE LTD
51 683886105/0PTIGENEX, INC. Jul 10, 2009 STS 118,888 § 7,431 :AJW OFFSHORE 11D
52, 683886105 OPTIGENEX, INC, Jul 10, 2009 STS 82,7561 $ 5,172 {AIW QUALIFIED PARTNER
53, 683886105 OPTIGENEX, INC, Jul 10, 2009 STS 3,497 & 219 INEW MILLENNIUM CAPITAL
54, 683886105 OPTIGENEX, INC, Jul 14, 2009 STS 118,8881 § 5,944 [AJW OFFSHORE LTD
55, 683886105 0PTIGENEX, INC. Jul 14, 2009 STS 27,9741 $ 1,399 IAJW PARTNERS LLC -
56,  683886105:OPTIGENEX, INC.  Hul 14, 2009 STS 82,7561 $ 4,138 'AIW QUALIFIED PARTNER
57, 683886105/OPTIGENEX, INC. Jul 14, 2009 STS 3,497! $ 175 INEW MILLENNIUM CAPITAL
58/ 683886105 OPTIGENEX, INC. ,Jul 14, 2009 STS 192,000 $ 9,600 ITRENRASP LLC |
59: 683886105 OPTIGENEX, INC, Jul 15, 2009 STS 192,000: $ 9,600 - TRENRASP LLC
60] 683886105 OPTIGENEX, INC. Jul 16, 2009 ST 118,888] $ 5,944 | AJW OFFSHORE LTD
611 683886105 OPTIGENEX, INC. Jul 16, 2009 STS 27,9741 4 1,399 [AJW PARTNERS LL.C
620 683886105 OPTIGENEX, INC, Jul 16, 2009 STS 82,756! $ 4,138 /AW QUALIFIED PARTNER
63,  683886105/OPTIGENEX, INC.  Jul 16,2009 STS 3,497 $ 175 INEW MILLENNIUM CAPITAL ‘
64,  683886105:0PTIGENEX, INC.  :Jul 22, 2009 sTS 118,888/ $ 4,458 AJW OFFSHORE LTD
65 683886105/OPTIGENEX, INC. Jul 22, 2009 STS 27,974, $ 1,049 \AJW PARTNERS LLC
66, 683886105 OPTIGENEX, INC. Jul 22, 2009 STS 82,756! $ 3,103 JAJW QUALTFIED PARTNER
67, 683886105 OPTIGENEX, INC. Jul 22, 2009 STS 34971 § 131 INEW MILLENNIUM CAPITAL
68 683886105 OPTIGENEX, INC.  -Jul 24, 2009 STS 152,415 $ 5,716 |AJW OFFSHORE LTD
69) 683886105 OPTIGENEX, INC.  Jul 24, 2009 STS 35,862 $ 1,345 AJW PARTNERS LLC
700 683886105:0PTIGENEX, INC. Jul 24, 2009 STS 106,093; $ 3,978 AJW QUALIFIED PARTNER
71 683886105 OPTIGENEX, INC. Jul 24, 2609 STS 4,483: $ 168 NEW MILLENNIUM CAPITAL
72, 683886105 OPTIGENEX, INC. Jul 28, 2009 STS 152,415 $ 7,621 ‘AJW OFFSHORE LTD
731 683886105 OPTIGENEX, INC. Jul 28, 2009 STS 35,862 $ 1,793 JAJW PARTNERS LLC
74, 683886105/OPTIGENEX, INC.  :3ul 28, 2009 STS 106,093; % 5,305 tAJW QUALIFIED PARTNER
75| 683886105 OPTIGENEX, INC.  :Jul 28, 2009 STS 4,483 $ 224 INEW MILLENNIUM CAPITAL
76! 683886105/OPTIGENEX, INC, Jul 30, 2009 STS 152,415! § 7,621 AJW OFFSHORE LTD
77, 683886105.0PTIGENEX, INC, Jul 30, 2009 STS 35,8620 $ 1,793 JAJW PARTNERS LLC
78, 683886105 OPTIGENEX, INC, Jul 30, 2009 STS 106,093! $ 5,305 JAJW QUALIFIED PARTNER
791 683886105 OPTIGENEX, INC. 1jul 30, 2009 STS 44831 ¢ 224 INEW MILLENNIUM CAPITAL
80,  683886105,OPTIGENEX, INC. Aug 5, 2009 STS 182,790; $ 9,139 {AJW OFFSHORE LTD
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EXHIBIT A
Optigenex, Inc.

CUSIP ___ISECURITY DESCRIPTIONBUSINESS DATHDEPOSIT SQURCEJERTIFICATE QUANTITLERTIFICATE VALUH REGISTRANT
81i 683886105/ OPTIGENEX, INC, Aug5,2009 § SIS F 43,009 § 2,150 {AJW PARTNERS LLC
821 683886105]0PTIGENEX, INC. Aug 5, 2009 STS 127,236% $ 6,362 {AJW QUALIFIED PARTNER
83:  683886105{0PTIGENEX, INC. Aug 5, 2009 STS 53761 $ 269 INEW MILLENNIUM CAPITAL
84,  683886105I0PTIGENEX, INC. Aug 6, 2009 STS 182,790} 4 4,570 {AJW OFFSHORE L'TD
85 683886105I0PTIGENEX, INC, “{Aug 6, 2009 STS 43,009 $ 1,075 AW PARTNERS LLC
86,  683886105/0PTIGENEX, INC. Aug 6, 2009 STS 127,236 $ 3,181 JAJW QUALIFIED PARTNER
87:  683886105!OPTIGENEX, INC. Aug 6, 2009 STS 53761 $ 134 INEW MILLENNIUM CAPITAL
88! 683886105I0PTIGENEX, INC, Aug 10, 2009 STS 182,7901 $ 11,424 \AIW OFFSHORE LTD
89  683886105/0PTIGENEX, INC. Aug 10, 2009 STS 43,009! 4 2,688 [AJW PARTNERS LLC
901 683886105:0PTIGENEX, INC, Aug 10, 2009 STS 127,236/ ¢ 7,952 1AIW QUALIFIED PARTNER
o1 683886105;0PTIGENEX, INC. Aug 10, 2009 STS 5,3761 $ 336 :NEW MILLENNIUM CAPITAL
92 683886105/0PTIGENEX, INC. Aug 11, 2009 STS 182,790; $ 22,849 IAJW OFFSHORE LTD
93, 683886105:0PTIGENEX, INC. Aug 11, 2009 STS 43,009 5,376 |AJW PARTNERS LLC
94, 683886105/OPTIGENEX, INC. Aug 11, 2009 STS 127,236 $ 15,904 |ATW QUALIFIED PARTNER
95 683886105 OPTIGENEX, INC, Aug 11, 2009 STS 53761 $ 672 INEW MILLENNIUM CAPITAL
96, 683886105 OPTIGENEX, INC. Aug 13, 2009 STS 227,126) $ 22,713 {AJW OFFSHORE LTD
97,  683886105:0PTIGENEX, INC. Aug 13, 2009 STS 53,441 $ 5,344 {AJW PARTNERS LLC
98 683886105/0PTIGENEX, INC,  iAug 13, 2009 STS 158,097 $ 15,810 ‘AJW QUALIFIED PARTNER
997 683886105/OPTIGENEX, INC. Aug 13, 2009 STS 6,680 $ 668 :NEW MILLENNIUM CAPITAL
100;  683886105:OPTIGENEX, INC. Aug 17, 2009 STS 227,126¢ $ 22,713 {AJW OFFSHORE LTD
101 683886105:OPTIGENEX, INC. Aug 17, 2009 STS 53,441 ¢ 5,344 |AJW PARTNERS LLC
102;  683886105!OPTIGENEX, INC, Aug 17, 2009 STS 158,097¢ $ 15,810 1AW QUALIFIED PARTNER
103, 683886105IOPTIGENEX, INC, iAug 17, 2009 STS 6,680 § 668 INEW MILLENNIUM CAPITAL
104 683886105 OPTIGENEX, INC. Aug 19, 2009 STS 227,126 § 25,552 {AJW OFFSHORE LTD
105! 683886105/ OPTIGENEX, INC. Aug 19, 2009 STS 53,441, $ 6,012 ‘AJW PARTNERS LLC
106/  683886105]0PTIGENEX, INC.  ‘Aug 19, 2009 STS 158,0071 $ 17,786 |AJW QUALIFIED PARTNER
1070 683886105)OPTIGENEX, INC, Aug 19, 2009 STS 6,680 $ 752 INEW MILLENNIUM CAPITAL
108,  68388610510PTIGENEX, INC. Aug 24, 2009 STS 227,126} $ 42 586 IAJW OFFSHORE LTD
109 683886105:0PTIGENEX, INC, Aug 24, 2009 STS 53,441 § 10,020 {AJW PARTNERS LLC
110. 683886105 /OPTIGENEX, INC. ‘Aug 24, 2009 STS 158,097, $ 29,643 ;AIW QUALIFIED PARTNER
111, 683886105 OPTIGENEX, INC. Aug 24, 2009 STS . 66808 1,253 ‘NEW MILLENNIUM CAPITAL
112! 683886105/ OPTIGENEX, INC. Aug 27, 2009 STS 272,369 $ 44,260 |AJW OFFSHORE LTD
113)  683886105/OPTIGENEX, INC. Aug 27, 2009 STS 64087 $ 10,414 IAJW PARTNERS LLC
114, 683886105/0PTIGENEX, INC. Aug 27, 2009 STS 189,590; $ 30,808 'AJW QUALIFIED PARTNER
115;  683886105!0PTIGENEX, INC. Aug 27, 2009 STS 8,011} $ 1,302 INEW MILLENNIUM CAPITAL
1161  683886105/0PTIGENEX, INC, Aug 31, 2009 STS - 272,369] $ 40,855 AJW OFFSHORE LTD
117. 683886105 OPTIGENEX, INC. Aug 31, 2009 STS 64,087 9,613 ;AJW PARTNERS LLC
118 683886105;0PTIGENEX, INC. Aug 31, 2009 STS 189,590 ¢ 28,438 |AJW QUALIFIED PARTNER
119 683886105 OPTIGENEX, INC, Aug 31, 2009 STS 8,011 $ 1,202 INEW MILLENNIUM CAPITAL
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120  683886105/OPTIGENEX, INC. Sep 2, 2009 STS 150,960 % 18,870 IAJW OFFSHORE LTD
121 683886105 OPTIGENEX, INC, Sep 2, 2009 STS 35,5201 $ 4,440 |AJW PARTNERS LLC
122 68388610510PTIGENEX, INC., Sep 2, 2009 STS 105,080 % 13,135 JAJW QUALIFIED PARTNER
123 683886105 0PTIGENEX, INC. Sep 2, 2009 STS 4,4401 $ 555 INEW MILLENNIUM CAPITAL
124 683886105 OPTIGENEX, INC. Sep 4, 2009 sTS 150,960/ $ 16,983 |AIW OFFSHORE LTD
125 683886105 OPTIGENEX, INC. Sep 4, 2009 sTS 121,4091 $ 13,658 {AIW OFFSHORE LTD
126f  683886105/0PTIGENEX, INC. Sep 4, 2009 STS 35,5201 & 3,996 1AIW PARTNERS LLC
127 683886105 OPTIGENEX, INC, Sep 4, 2009 STS 28,567 $ 3,214 TAJW PARTNERS LLC
128 683886105 OPTIGENEX, INC. Sep 4, 2009 STS 105,080: $ 11,822 {AJW QUALIFIED PARTNER
129 683886105{0PTIGENEX, INC. Sep 4, 2009 STS 84,5100 ¢ 9,507 {AIW QUALIFIED PARTNER
130 68388610510PTIGENEX, INC. Sep 4, 2009 STS 3,571 $ 402 INEW MILLENNIUM CAPITAL
131 £83886105]OPTIGENEX, INC. Sep 8, 2009 STS 4,440 $ 555 INEW MILLENNIUM CAPITAL
132 683886105 OPTIGENEX, INC, Sep 9, 2009 STS 28,567 & 3,214 ‘AJW OFFSHORE LTD
133 6£83886105OPTIGENEX, INC. Sep 9, 2009 STS 121,409 $ 13,658 {AJW OFFSHORE LTD
134, 683886105 OPTIGENEX, INC. Sep 9, 2009 STS 84,510! $ 9,507 |AJW QUALIFIED PARTNER
135 683886105 OPTIGENEX, INC. Sep 9, 2009 STS 3,571 ¢ 402 INEW MILLENNIUM CAPITAL
136, 683886105,0PTIGENEX, INC. Sep 10, 2009 STS 150,960: § 15,096 {AJW OFFSHORE LTD
137 68388610510PTIGENEX, INC, Sep 10, 2009 STS 35,520 $ 3,552 {AJW PARTNERS LLC
138, 683886105 OPTIGENEX, INC, Sep 10, 2009 STS 105,080; $ 10,508 'AJW QUALIFIED PARTNER
139:  683886105I0PTIGENEX, INC. Sep 10, 2009 STS 4,4401 § 444 INEW MILLENNIUM CAPITAL
140 683886105!OPTIGENEX, INC. Sep 11, 2009 STS 121,409 $ 9,106 |AIW OFFSHORE LTD
141 683886105/0PTIGENEX, INC. Sep 11, 2009 STS 28,567 $ 2,143 JAJW PARTNERS LLC V
142 683886105 OPTIGENEX, INC. Sep 11, 2009 STS 84,510 $ 6,338 1AJW QUALIFIED PARTNER
143 683886105 . OPTIGENEX, INC. Sep 11, 2009 STS 3,571 ¢ 268 INEW MILLENNIUM CAPITAL
144 683886105 OPTIGENEX, INC. Sep 14, 2009 STS 218,781, § 16,409 IAJW OFFSHORE LTD ‘
145 683886105,0PTIGENEX, INC. Sep 14, 2009 STS 51,478 & 3,861 IAJW PARTNERS LLC
146, 683886105 OPTIGENEX, INC, Sep 14, 2009 5TS 152,288 ¢ 11,422 {AJW QUALIFIED PARTNER
147 683886105 OPTIGENEX, INC. Sep 14, 2009 STS 6,435! $ 483 INEW MILLENNIUM CAPITAL
148 £83886105OPTIGENEX, INC, Sep 15, 2009 STS 109,169] § 9,552 {AJW OFFSHORE LTD
1490  683886105]OPTIGENEX, INC. Sep 15, 2009 5T 25,6871 $ 2,248 {AIW PARTNERS LLC
150;  683886105:0PTIGENEX, INC. Sep 15, 2009 STS 75,990 § 6,649 JAJW QUALIFIED PARTNER
151} 683886105 OPTIGENEX, INC, Sep 15, 2009 STS 3,211 $ 281 INEW MILLENNIUM CAPITAL
1520 683886105 OPTIGENEX, INC. Sep 16, 2009 STS 218,781 & 21,878 1AJW OFFSHORE LTD ‘
153 683886105{OPTIGENEX, INC. Sep 16, 2009 STS 51,478 $ 5,148 JAJW PARTNERS LLC
154 683886105 OPTIGENEX, INC. Sep 16, 2009 STS 152,288 § 15,229 IAJW QUALIFIED PARTNER
155 683886105 0PTIGENEX, INC, Sep 16, 2009 STS 6,435 $ 643 INEW MILLENNIUM CAPITAL
156; 683886105 0PTIGENEX, INC, Sep 21, 2009 STS 340,189; § 29,767 1AJW OFFSHCORE LTD
1571 683886105 OPTIGENEX, INC. Sep 21, 2009 STS 80,045t $ 7,004 LAJW PARTNERS LLC
158 683886105!0PTIGENEX, INC. Sep 21, 2009 STS 236,7981 $ 20,720 'AJW QUALIFIED PARTNER
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159 683886105 OPTIGENEX, INC, Sep21,2009 ; SIS & 10,006 875 INEW MILLENNIUM CAPITAL
160 683886105]OPTIGENEX, INC. Sep 22, 2009 STS 340,189 25,514 |AJW OFFSHORE LTD
161 683886105/0OPTIGENEX, INC. Sep 22, 2009 STS 80,045 6,003 'AJW PARTNERS LLC
162, 683886105:0PTIGENEX, INC. Sep 22, 2009 STS 236,798 17,760 JAJW QUALIFIED PARTNER
163, 683886105 OPTIGENEX, INC. Sep 22, 2009 STS 10,006 750 INEW MILLENNIUM CAPITAL
164, 683886105 OPTIGENEX, INC. Sep 25, 2009 STS 224,400 16,830 :AJW OFFSHORE LTD
165, 683886105/OPTIGENEX, INC. Sep 25, 2009 STS 52,800 3,960 (AJW PARTNERS LLC
166, 683886105 OPTIGENEX, INC, _Sep 25, 2009 STS ‘ 156,200 11,715 |AJW QUALIFIED PARTNER
167: 683886105 OPTIGENEX, INC. Sep 25, 2009 STS 1 6,600 495 |NEW MILLENNIUM CAPITAL
168:  683886105;0PTIGENEX, INC. Sep 29, 2009 STS B 57,120 3,570 {AJW OFFSHORELTD
169, 683886105]OPTIGENEX, INC. 1Sep 29, 2009 STS 13,440 840 :AJW PARTNERS LLC
170! 683886105/0PTIGENEX, INC, Sep 29, 2009 STS 39,760 2,485 |AJW QUALIFIED PARTNER
171F  683886105/0PTIGENEX, INC. Sep 29, 2009 STS 1,680 105 :NEW MILLENNIUM CAPITAL
172, 683886105]OPTIGENEX, INC. Sep 30, 2009 STS ; 283,069 17,692 'AJW OFFSHORE LTD
173. 683886105 OPTIGENEX, INC. ‘Sep 30, 2009 STS 66,605 4,163 'AJW PARTNERS LLC
174, 683886105/OPTIGENEX, INC. iSep 30, 2009 STS 197,038 12,315 :AJW QUALIFIED PARTNER )
175, 683886105/OPTIGENEX, INC.  'Sep 30, 2009 STS 8,326 520 NEW MILLENNIUMCAPITAL
176, 683886105/OPTIGENEX, INC.  Oct 1, 2009 STS ‘ 152,275 9,517 :AIW OFFSHORE LTD ‘
177, 683886105 0PTIGENEX, INC. ‘Oct 1, 2009 STS 35,829 2,239 (AJW PARTNERS LLC
178, 683886105/0PTIGENEX, INC. Oct 1, 2009 STS - 105,995 6,625 AJW QUALIFIED PARTNER
683886105 OPTIGENEX, INC. Oct 1, 2009 STS 4,479 280 'NEW MILLENNIUM CAPITAL
~ 683886105.0PTIGENEX, INC, Qct 5, 2009 STS 283,069 14,153 |AJW OFFSHORE LTD
683886105 :0PTIGENEX, INC.  :Oct 5, 2009 sTs - 152,275 7,614 'AIW OFFSHORE LTD

683886105 OPTIGENEX, INC. ‘Oct 5, 2009 STS ‘ ) 66,605 3,330 AJW PARTNERS LLC

| 683886105.OPTIGENEX, INC,  -Oct 5, 2009 SIS ' 35,829

1,791 AW PARTNERS LLC

' 683886105{0PTIGENEX, INC,  1Oct 5, 2009 STS 197,038 9,852 |AJW QUALIFIED PARTNER

683886105 OPTIGENEX, INC.  Oct 5, 2009 STS , 105,995

5,300 :AJW QUALIFIED PARTNER

683886105 OPTIGENEX, INC. Oct 5, 2009 ~STS 8,326

416 [NEW MILLENNIUM CAPITAL

683886105/0OPTIGENEX, INC.  'Oct 5, 2009 STS 4,479 224 'NEW MILLENNIUM CAPITAL

683886105 :OPTIGENEX, INC. -Oct 8, 2009 STS 435,344 27,209 {AJW OFFSHORE LTD

683886105 0PTIGENEX, INC. Oct 8, 2009 STS 102,434 6,402 '/AJW PARTNERS LLC

683886105 OPTIGENEX, INC. Oct 8, 2009 STS 303,033 18,940 'AJW QUALIFIED PARTNER

683886105 OPTIGENEX, INC. QOct 8, 2009 STS ] 12,804 800 :NEW MILLENNIUM CAPITAL

683886105 OPTIGENEX, INC. Oct 13, 2009 STS ) 435,344 21,767 1AJW OFFSHORE LTD

683886105/OPTIGENEX, INC. Oct 13, 2009 STS 102,434 5,122 |AJW PARTNERS LLC

68388610510PTIGENEX, INC. Oct 13, 2009 STS 303,033 15,152 :AJW QUALIFIED PARTNER

683886105 OPTIGENEX, INC, Oct 13, 2009 sTs 12,804 640 |NEW MILLENNIUM CAPITAL

683886105 OPTIGENEX, INC, 10ct 16, 2009 ~s18 ‘ 3,240 203 {AJW OFFSHORE LTD

A A A i a1 n A i A A e e i 0 [ L TR L 1 T R L T n TR e O e T i e e T L TR e T

683886105:0PTIGENEX, INC. iOct 16, 2009 sT5 11,526 720 {AJW OFFSHORE LTD
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683886105 OPTIGENEX, INC. Oct 16, 2009 | STS ~76,680: & 4,793 {AJW PARTNERS LLC
683886105 OPTIGENEX, INC, Oct 16, 2009 STS 272,779 $ 17,049 |AJW PARTNERS LLC
683886105/OPTIGENEX, INC, Oct 16, 2009 STS 25,5201 1,620 {AJW QUALIFIED PARTNER
683886105 OPTIGENEX, INC. Oct 16, 2009 STS 92,207] 5,763 {AJW QUALIFIED PARTNER
683886105 OPTIGENEX, INC, Oct 16, 2009 STS 110,160] $ 6,885 /NEW MILLENNIUM CAPITAL
683886105 OPTIGENEX, INC, Oct 16, 2009 STS 391,879 $ 24,492 :NEW MILLENNIUM CAPITAL
683886105(OPTIGENEX, INC. Oct 20, 2009 STS 502,039! $ 31,377 |AJW OFFSHORE LTD
683886105 OPTIGENEX, INC, Oct 20, 2009 STS 118,127, $ 7,383 JAJW PARTNERS LLC
683886105'OPTIGENEX, INC. Oct 20, 2009 STS 349,4591 $ 21,841 1AW QUALIFIED PARTNER
683886105:OPTIGENEX, INC, Oct 20, 2009 STS 14,766: & 923 INEW MILLENNIUM CAPITAL
683886105 OPTIGENEX, INC. Oct 21, 2009 STS 502,039 $ 31,377 \AJW OFFSHORE LTD
683886105 :OPTIGENEX, INC. Oct 21, 2009 STS 118,127: 4 7,383 |AJW PARTNERS LLC
683886105 OPTIGENEX, INC, Oct 21, 2009 STS 349,459, $ 21,841 JAJW QUALIFIED PARTNER
683886105 OPTIGENEX, INC. Oct 21, 2009 5TS 14,766; $ 923 INEW MILLENNIUM CAPITAL
683886105 OPTIGENEX, INC. Oct 23, 2009 STS 16,9721 % 1,273 {AJW OFFSHORE LTD
683886105 OPTIGENEX, INC. Oct 23, 2009 STS 401,668! $ 30,125 :AJW PARTNERS LLC
683886105 OPTIGENEX, INC, Oct 23, 2009 STS 135,775, ¢ 10,183 |AJW QUALIFIED PARTNER
683886105 OPTIGENEX, INC. Oct 23, 2009 STS 577,044 $ 43,278 |NEW MILLENNIUM CAPITAL
683886105 OPTIGENEX, INC, Oct 28, 2009 STS © 577,084 $ 36,065 |AJW OFFSHORE LTD
683886105 OPTIGENEX, INC. Oct 28, 2009 STS 135,775 $ 8,486 AJW PARTNERS LLC
683886105 OPTIGENEX, INC. Oct 28, 2009 STS 401,668 25,104 {AJW QUALIFIED PARTNER
683886105 OPTIGENEX, INC. Oct 28, 2009 STS 16,972} § 1,061 ‘NEW MILLENNIUM CAPITAL
~ 683886105:OPTIGENEX, INC.  ‘Nov 6, 2009 STS 577,044¢ $ 36,065 {AJW OFFSHORE LTD
- 683886105 OPTIGENEX, INC, INov 6, 2009 STS 135,775] $ 8,486 IATW PARTNERS {LC
683886105 OPTIGENEX, INC. Nov 6, 2009 STS 401,668 $ 25,104 {AJW QUALIFIED PARTNER
683886105 OPTIGENEX, INC. Nov 6, 2009 STS 16,972/ $ 1,061 NEW MILLENNIUM CAPITAL
~ 683886105;0PTIGENEX, INC, Nov 10, 2009 TS 175,440 8,772 {AJW OFFSHORE LTD
. 683886105 OPTIGENEX, INC. Nov 10, 2009 ST 41,280 § 2,064 'AJW PARTNERS LLC
683886105 OPTIGENEX, INC. Nov 10, 2009 STS 122,120 6,106 /AJW QUALIFIED PARTNER
68388610510PTIGENEX, INC. Nov 10, 2009 STS 5,160] $ 258 INEW MILLENNIUM CAPITAL
683886105 OPTIGENEX, INC, Nov 11, 2009 STS 24,4801 $ 1,224 ;AW OFFSHORE LTD
683886105 OPTIGENEX, INC. Nov 11, 2009 STS 5,760 288 ‘AW PARTNERS LLC
683886105 OPTIGENEX, INC, Nov 11, 2009 STS ) 17,040! ¢ 852 AW QUALIFIED PARTNER
683886105 OPTIGENEX, INC, Nov 11, 2009 STS 720t $ 36 'NEW MILLENNIUM CAPITAL
683886105 OPTIGENEX, INC. Nov 12, 2009 STS 5525641 $ 27,628 AJW OFFSHORE LTD
683886105 {OPTIGENEX, INC. Nov 12, 2009 STS 130,015 3 6,501 IAJW PARTNERS LLC
683886105 OPTIGENEX, INC, Nov 12, 2009 STS 384,628 $ 19,231 |AJW QUALIFIED PARTNER
683886105 OPTIGENEX, INC. Nov 12, 2009 sTS 16,252 § 813 'NEW MILIENNIUM CAPITAL
683886105/0PTIGENEX, INC. Nov 13, 2009 STS 24,4801 $ 1,224 |AJW OFFSHORE LTD
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237 £83886105 OPTIGENEX, INC. Nov 13, 2009 STS 5,7601 $ 288 JAIW PARTNERS LLC
238 683886105/OPTIGENEX, INC. Nov 13, 2009 SsTS 17,040 $ 852 AW QUALIFIED PARTNER
239 683886 105{OPTIGENEX, INC. Nov 13, 2009 STS 7201 % 36 INEW MILLENNIUM CAPITAL
240 683886105 0PTIGENEX, INC. Nov 16, 2009 STS 552,5641 $ 27,628 IAJW OFFSHORE LTD
241 683886105 OPTIGENEX, INC, Nov 16, 2009 STS 130,015 $ 6,501 |AJW PARTNERS LLC
242 683886105,0PTIGENEX, INC. Nov 16, 2009 STS 384,628 $ 19,231 {AJW QUALIFIED PARTNER
243 683886105:0PTIGENEX, INC. Nov 16, 2009 STS 16,252! $ 813 INEW MILLENNIUM CAPITAL
244 683886105OPTIGENEX, INC. Nov 17, 2009 STS 238,784 $ 8,954 IAIW OFFSHORE LTD
245 683886105 ({OPTIGENEX, INC, Nov 17, 2009 STS 56,1841 $ 2,107 AW PARTNERS LLC
246,  683886105I0PTIGENEX, INC, Nov 17, 2009 STS 166,212] $ 6,233 1AJW QUALIFIED PARTNER
247 68388610510PTIGENEX, INC, Nov 17, 2009 STS 7,023 & 263 INEW MILLENNIUM CAPITAL
248. 683886105 OPTIGENEX, INC. Nov 18, 2009 STS 552,564 ¢ 27,628 1AJW OFFSHORE LTD
2491 683886105/0PTIGENEX, INC. Nov 18, 2009 STS 130,015 $ 6,501 IAJW PARTNERS LLC
250 683886105 OPTIGENEX, INC. Nov 18, 2009 STS 384,628] $ 19,231 :AJW QUALIFIED PARTNER
251 683886105!0PTIGENEX, INC. Nov 18, 2009 STS 16,2521 $ 813 INEW MILLENNIUM CAPITAL
252 683886105/0PTIGENEX, INC, Nov 19, 2009 STS 238,784} § 11,939 |AJW OFFSHORE LTD
253]  683886105!0PTIGENEX, INC, Nov 19, 2009 STS 56,184 $ 2,809 {AJW PARTNERS LLC
254 683886105{0PTIGENEX, INC. Nov 19, 2009 STS 166,212t § 8,311 [AJW QUALIFIED PARTNER
255 683886105,0PTIGENEX, INC. Nov 19, 2009 5T 7,023 $ 351 {NEW MILLENNIUM CAPITAL
256 683886105 OPTIGENEX, INC, Nov 20, 2009 STS. 552,564 $ 20,721 {AJW OFFSHORE LTD
257 683886105 OPTIGENEX, INC, Nov 20, 2009 STS 130,015 $ 4,876 }AJW PARTNERS LLC
258 683886105 OPTIGENEX, INC, Nov 20, 2009 STS 384,628! $ 14,424 'ATW QUALIFIED PARTNER
259) 683886105 OPTIGENEX, INC. Nov 20, 2009 STS 16,252, $ 609 INEW MILLENNIUM CAPITAL
260, 683886105 OPTIGENEX, INC. Nov 23, 2009 5TS 238,784: § 8,954 |AJW OFFSHORE LTD
261 683886105;0PTIGENEX, INC. Nov 23, 2009 STS 56,1847 $ 2,107 TAJW PARTNERS LLC
262!  683886105]OPTIGENEX, INC. Nov 23, 2009 STS 166,212} § 6,233 |AJW QUALIFIED PARTNER
263 683886105/OPTIGENEX, INC. Nov 23, 2009 STS 7,023i 263 INEW MILLENNIUM CAPITAL
264 683886105I0PTIGENEX, INC. Nov 25, 2009 STS 791,248 $ 29,676 {AJW OFFSHORE LTD
265, 683886105 OFTIGENEX, INC. iNov 25, 2009 STS 186,199 $ 6,982 $AJW PARTNERS LLC
266;  683886105/0PTIGENEX, INC. Nov 25, 2009 STS 550,840{ % 20,657 1AJW QUALIFIED PARTNER
267 6838861050PTIGENEX, INC, Nov 25, 2009 STS 23,275 $ 873 sNEW MILLENNIUM CAPITAL
268 683886105 OPTIGENEX, INC, ‘Nov 30, 2009 STS 791,348! ¢ 29,676 1AIW OFFSHORE LTD
269 683886105 OPTIGENEX, INC. Nov 30, 2009 STS 186,199 § 6,982 {AJW PARTNERS LLC
270 683886105 OPTIGENEX, INC, Nov 30, 2009 STS 550,840 $ 20,657 {AJW QUALIFIED PARTNER
2717 683886105:0PTIGENEX, INC. Nov 30, 2009 STS 23,275; $ 873 INFW MILLENNIUM CAPITAL
272 683886105 /OPTIGENEX, INC. Dec 2, 2009 STS 114,240, $ 2,856 ‘AJW OFFSHORE LTD
273. 683886105 OPTIGENEX, INC. Dec 2, 2009 STS 874,1531 $ 21,854 ;AJW OFFSHORE LTD
274, 683886105:0PTIGENEX, INC. Dec 2, 2009 TS 26,8801 $ 672 {AJW PARTNERS LLC
275)  683886105/OPTIGENEX, INC. Dec 2, 2009 STS 205,683 $ 5,142 JAJW PARTNERS LLC
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276 683886105/0PTIGENEX, INC. Dec2,2009 §{ SIS & 79m590i ¢ 1,988 |AJW QUALIFIED PARTNER
277 683886105/0PTIGENEX, INC. Dec 2, 2009 - STS 608,479 $ 15,212 [AJW QUALIFIED PARTNER
278  683886105;OPTIGENEX, INC. 1Dec 2, 2009 STS 25,7101 § 643 INEW MILLENNIUM CAPITAL
279 683886105/ OPTIGENEX, INC. Dec 2, 2009 STS 3,3601 $ 84 INEW MILLENNIUM CAPITAL
280 683886105/OPTIGENEX, INC, iDec 4, 2009 STS 874,153! & 32,781 AJW QFFSHORE LTD
281 683886105I0PTIGENEX, INC, Dec 4, 2009 USTS 205,6831 $ 7,713 IAJW PARTNERS [1C
282 683886105/0OPTIGENEX, INC. Dec 4, 2009 STS 608,479 ¢ 22,818 1AJW QUALIFIED PARTNER
2837  683886105I0PTIGENEX, INC, Dec 4, 2009 STS 25,7101 ¢ 964 INEW MILLENNIUM CAPITAL
284 683886105,OPTIGENEX, INC, Dec 7, 2009 5T 114,240 4,284 [AJW OFFSHORE LTD
285 683886105OPTIGENEX, INC, Dec 7, 2009 STS 26,8801 1,008 IAJW PARTNERS LLC
286:  683886105/0PTIGENEX, INC. Dec 7, 2009 STS 79,5201 4 2,982 IATW QUALTFIED PARTNER
287 £83886105!0PTIGENEX, INC. Dec 7, 2009 STS 3,3600 § 126 {NEW MILLENNIUM CAPITAL
288 683886105/OPTIGENEX, INC. Dec 8, 2009 STS 923,376 § 34,627 JAJW OFFSHORE LTD
289 683886105:0PTIGENEX, INC, Dec 8, 2009 STS 217,265% $ 8,147 {AJW PARTNERS LLC
290 683886105I0PTIGENEX, INC. Dec 8, 2009 STS 642,7421 $ 24,103 |AIW QUALIFIED PARTNER
291 683886105 |OPTIGENEX, INC, Dec 8, 2009 STS 27,1581 ¢ 1,018 INEW MILLENNIUM CAPITAL
292, 683886105:0PTIGENEX, INC, Dec 15, 2009 STS 1,037,6161 $ 25,940 AJW OFFSHORE LTD
293 683886105 /OPTIGENEX, INC. Dec 15, 2009 STS 244,145 § 6,104 {AJW PARTNERS LLC
294, 6838861050PTIGENEX, INC. Dec 15, 2009 STS 722,262) $ 18,057 |AJW QUALIFIED PARTNER
295! 683886105 0PTIGENEX, INC. “‘Dec 15, 2009 STS , 30,518 ¢ 763 :NEW MILLENNIUM CAPITAL
296 683886105/OPTIGENEX, INC, Dec 16, 2009 STS 1,037,6161 $ 25,940 :AJW OFFSHORE LTD
297;  683886105/0OPTIGENEX, INC. Dec 16, 2009 STS ‘ 244,145! § 6,104 }AJW PARTNERS LLC
298,  683886105:0PTIGENEX, INC. iDec 16, 2009 STS 722,262 $ 18,057 {AJW QUALIFIED PARTNER
299 683886105 OPTIGENEX, INC. Dec 16, 2009 STS , 30,518 ¢ 763 INEW MILLENNIUM CAPITAL
300, 683886105/OPTIGENEX, INC, “iDec 21, 2009 STS 1,184,495; & 29,612 AJW OFFSHORE LTD
301 683886105 OPTIGENEX, INC, Dec 21, 2009 STS 278,705 $ 6,968 :AJW PARTNERS LLC
302 683886105 OPTIGENEX, INC, Dec 21, 2009 STS ; 824,501 20,613 |AIW QUALIFIED PARTNER
303 683886105!OPTIGENEX, INC, Dec 21, 2009 STS 34,838 871 INEW MILLENNIUM CAPITAL
304)  683886105/0PTIGENEX, INC. Dec 23, 2009 STS 1,184,495! ¢ 44,419 |AJW OFFSHORE LTD
305 683886105.0PTIGENEX, INC, “Dec 23, 2009 STS 278,705 § 10,451 |AJW PARTNERS LLC
3060 683886105OPTIGENEX, INC. Dec 23, 2009 STS 824,501 $ 30,919 |AJW QUALIFIED PARTNER
307 683886105 OPTIGENEX, INC. Dec 23, 2609 STS 34,8381 $ 1,306 ‘NEW MILLENNIUM CAPITAL
308 683886105/OPTIGENEX, INC. Dec 28, 2009 STS . 1,184495 $ 44419 AW OFFSHORE LTD
309 683886105 OPTIGENEX, INC. Dec 28, 2009 STS o 278,705, $ 10,451 :AJW PARTNERS LLC
310, 683886105 OPTIGENEX, INC. Dec 28, 2009 STS 824501 $ 30,919 ;AJW QUALIFIED PARTNER
311, 683886105 OPTIGENEX, INC. Dec 28, 2009 STS 34,838 ¢ 1,306 (INEW MILLENNIUM CAPITAL
312, 683886105 OPTIGENEX, INC, Dec 29, 2009 STS 1,184,495 $ 29,612 |IAJW OFFSHORE LTD
313. 683886105 0PTIGENEX, INC. Dec 29, 2009 STS 278,705 $ 6,968 |AJW PARTNERS LL.C
314 683886105/OPTIGENEX, INC. Dec 29, 2009 STS 824,501 ¢ 20,613 {AJW QUALIFIED PARTNER
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315 683886105 OPTIGENEX, INC, Dec 29, 2009 STS 34,838 $ 871 INEW MILLENNIUM CAPITAL
316, 683886105 OPTIGENEX, INC. Jan 5, 2010 STS 1,354,144 $ 50,780 {AJW OFFSHORE LTD
317 683886105 OPTIGENEX, INC. Jan 5, 2010 STS 318,6221 § 11,948 |AJW PARTNERS LLC
318  683886105:0PTIGENEX, INC, Jan 5, 2010 STS 942,590 $ 35,347 1AW QUALIFIED PARTNER
319  683886105{OPTIGENEX, INC. Jan 5, 2010 STS 39,828 $ 1,494 INEW MILLENNIUM CAPITAL
320 683886105 OPTIGENEX, INC. Jan 7, 2010 STS 1,354,144} $ 50,780 }AJW OFFSHORE LTD
321, 683886105 OPTIGENEX, INC. Jan 7, 2010 STS 318,622 $ 11,948 YAJW PARTNERS LLC
322, 683886105 OPTIGENEX, INC. Jan 7, 2010 STS 942,590 $ 35,347 [AIW QUALIFIED PARTNER
323 683886105 OPTIGENEX, INC. Jan 7, 2010 STS 39,828 $ 1,494 INEW MILLENNIUM CAPITAL
324 683886105 OPTIGENEX, INC. Jan 21, 2010 STS 1,354,1441 $ 33,854 {AJW OFFSHORE LTD
325{ 683886105 OPTIGENEX, INC, Jan 21, 2010 STS 318,622 $ 7,966 {AJW PARTNERS LLC
326 683886105;0PTIGENEX, INC. Jan 21, 2010 STS 942,590{ $ 23,565 'AJW QUALIFIED PARTNER
327! 683886105 OPTIGENEX, INC. Jan 21, 2010 STS 39,828 ¢ 996 |NEW MILLENNIUM CAPITAL
328/ 683886105'OPTIGENEX, INC. Feb 17, 2010 STS 6,400,000/ § 160,000 GENDARME CAPITAL
329 683886105/OPTIGENEX, INC. Feb 18, 2010 STS 1,674,429 $ 41,861 {AJW OFFSHORE LTD
330, 683886105 OPTIGENEX, INC. Feb 18, 2010 STS 393,983; $ 9,850 JAJW PARTNERS LLC
331 683886105 OPTIGENEX, INC. Feb 18, 2010 STS 1,165,534 $ 29,138 |AJW QUALIFIED PARTNER
3320 683886105 OPTIGENEX, INC. Feb 18, 2010 STS 49,248 $ 1,231 INEW MILLENNIUM CAPITAL
333/ 683886105 OPTIGENEX, INC. Feb 24, 2010 STS 1,674,429 $ 41,861 |AIW OFFSHORE LTD
334! 683886105 OPTIGENEX, INC. iFeb 24, 2010 STS. 393,983} ¢ 9,850 {AJW PARTNERS LLC
335, 683886105 OPTIGENEX, INC. iFeb 24, 2010 STS 1,165,534} $ 29,138 JAIW QUALIFIED PARTNER
336, 683886105 OPTIGENEX, INC. iFeb 24, 2010 STS 49,2481 $ 1,231 NEW MILLENNIUM CAPITAL
337, 683886105 OPTIGENEX, INC. Feb 26, 2010 STS 1,674,4291 $ 41,861 AW OFFSHORE LTD
338 683886105 OPTIGENEX, INC. Feb 26, 2010 STS 393,983 ¢ 9,850 JAJW PARTNERS LLC
339, 683886105/0PTIGENEX, INC. Feb 26, 2010 STS 1,165,534 $ 29,138 'AJW QUALIFIED PARTNER
340, 683886105{0PTIGENEX, INC. Feb 26, 2010 & STS 49,248, $ 1,231 INEW MILLENNIUM CAPITAL
341 683886105 0OPTIGENEX, INC. Mar 2, 2010 STS 2,003,749 $ 50,094 {AJW OFFSHORE LTD
3420 683886105 OPTIGENEX, INC. Mar 2, 2010 STS 471,470 $ 11,787 [AJW PARTNERS LLC ,
343, 683886105 OPTIGENEX, INC. Mar 2, 2010 STS 1,394,767, $ 34,869 /AJW QUALIFIED PARTNER
344, 683886105 OPTIGENEX, INC. Mar 2, 2010 STS 58934 § 1,473 INEW MILLENNIUM CAPITAL
345, 683886105 OPTIGENEX, INC. Mar 8, 2010 STS 2,003,749} $ 25,047 |AJW OFFSHORE LTD
346, 683886105 OPTIGENEX, INC, Mar 8, 2010 STS 471,470} $ 5,893 JAJW PARTNERS LLC
347 683886105 OPTIGENEX, INC. Mar 8, 2010 STS 1,394,767! $ 17,435 {AJW QUALIFIED PARTNER
348 683886105/OPTIGENEX, INC. Mar 8, 2010 STS 58,934 $ 737 INEW MILLENNIUM CAPITAL
349, 683886105 OPTIGENEX, INC. Mar 22, 2010 STS 2,003,749 % 50,094 ‘AJW OFFSHORE LTD
350, 683886105 OPTIGENEX, INC. Mar 22, 2010 STS 471,470, $ 11,787 IAJW PARTNERS LLC
3511 683886105 OPTIGENEX, INC. Mar 22, 2010 STS 1,394,767 % 34,869 AJW QUALIFIED PARTNER
3520 68388610510PTIGENEX, INC. Mar 22, 2010 STS 58,934; ¢ 1,473 INEW MILLENNIUM CAPITAL
353] 683886105 OPTIGENEX, INC. iMar 29, 2010 STS 2,003,749 $ 50,094 {AJW OFFSHORE LTD
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EXHIBIT A

Optigenex, Inc.

CUSIP __ ISECURTTY DESCRIPTIONBUSINESS DA ERTIFICATE VALU REGISTRANT
354 683886105IOPTIGENEX, INC, Mar29,2010 « SIS F T 471470i % 11,787 {AJW PARTNERS LIC
355 683886105]0PTIGENEX, INC. Mar 29, 2010 STS 1,394,767: $ 34,869 |AJW QUALIFIED PARTNER
356/  683886105]0PTIGENEX, INC, Mar 29, 2010 STS 58,934 $ 1,473 INEW MILLENNIUM CAPITAL
357 6838861050PTIGENEX, INC. Apr 6, 2010 DAM 271 $ 0 {DENNIS ROBERT RINALDI
358 683886105 OPTIGENEX, INC. Apr 20, 2010 STS 4,444,444 § 55,556 :EVAN GREENBERG
3591 68388610510PTIGENEX, INC. Apr 20, 2010 STS 4,444,444} $ 55,556 iZACHARY MCADOO
360 £83886105{0PTIGENEX, INC, May 18, 2010 DAM 4001 $ 5 iRobert E, Lee
361 683886204 OPTIGENEX, INC. Dec 13, 2010 DWAC 79,7661 $ 359 {Unknown
362  683886204i0PTIGENEX, INC. Dec 13, 2010 DWAC 638,124 $ 2,872 iUnknown
363 683886204 OPTIGENEX, INC, Dec 13, 2010 DWAC 1,887,7831 $ 8495 iUnknown
364, 68388620410PTIGENEX, INC. Dec 13, 2010 DWAC 2,712,027 $ 12,204 iUnknown
365 683886204 OPTIGENEX, INC, Dec 16, 2010 DWAC 5,847,953 $ 50,877 iUnknown
3661 683886204 OPTIGENEX, INC, Dec 17, 2010 DWAC 79,766: $ 471 tUnknown
367 683886204 OPTIGENEX, INC. Dec 17, 2010 DWAC 638,124 $ 3,765 {Unknown
368 6838862041 OPTIGENEX, INC, Dec 17, 2010 DWAC 1,887,783! & 11,138 ‘Unknown
369, 683886204 OPTIGENEX, INC, Dec 17, 2010 DWAC 2,712,027 $ 16,001 iUnknown
370 683886204:0PTIGENEX, INC, Dec 22, 2010 DWAC 88,106! $ 370 iUnknown
371, 683886204 OPTIGENEX, INC. Dec 22, 2010 DWAC 704,844 ¢ 2,960 iUnknown
372, 683886204 OPTIGENEX, INC, Dec 22, 2010 DWAC 2,085,163! $ 8,758 iUnknown
373 683886204/ OPTIGENEX, INC. Dec 22, 2010 DWAC 2,995,587! & 12,581 !Unknown
374 683886204 OPTIGENEX, INC, Dec 29, 2010 DWAC 96,467: $ 289 fUnknown
375 683886204 OPTIGENEX, INC. Dec 29, 2010 DWAC 771,732 % 2,315 {Unknown
376 683886204;OPTIGENEX, INC. Dec 29, 2010 DWAC 2,283,040! § 6,849 {Unknown
377, 683886204:0PTIGENEX, INC. Dec 29, 2010 DWAC ; 3,279,861 % 9,840 {Unknown
378 683886204 OPTIGENEX, INC, Jan 7, 2011 DWAC 101,270 ¢ 162 iUnknown
379, 683886204 0PTIGENEX, INC, Jan 7, 2011 DWAC 810,1567 & 1,296 {Unknown
380} 683886204 OPTIGENEX, INC. Jan 7, 2011 DWAC ‘ 2,396,711 § 3,835 iUnknown
381.  683886204:0PTIGENFX, INC, Jan 7, 2011 DWAC 3,443,163 § 5,509 {Unknown
382 683886204 OPTIGENEX, INC. Jan 12, 2011 DWAC 106,313 138 tUnknown
383 683886204 OPTIGENEX, INC. Jan 12, 2011 DWAC 850,500! % 1,106 [Unknown
384 683886204 OPTIGENEX, INC, Jan 12, 2011 DWAC 2,516,062; $ 3,271 iUnknown
385, 6B3886204:0PTIGENEX, INC, Jan 12, 2011 ¢ DWAC 3,614,625! ¢ 4,699 ;Unknown ;
386 6838862041 OPTIGENEX, INC. Jan 13, 2011 " DWAC 6,944,444, $ 13,194 ‘Redwood Management, Inc,
387 68388620410PTIGENEX, INC, Jan 14, 2011 ~ DWAC 111,608; $ 167 iUnknown
388 683886204 OPTIGENEX, INC, Jan 14, 2011 DWAC 892 860, $ 1,339 {Unknown
389 683886204 OPTIGENEX, INC, Jan 14, 2011 DWAC 2,641,377) $ 3,962 iUnknown
390 683886204.0PTIGENEX, INC. Jan 14, 2011 DWAC 3,794,655; $ 5,692 [Unknown
391 683886204 OPTIGENEX, INC, Jan 20, 2011 DWAC 9615384 $ 7,692 ;Redwood Management, Inc.
392 683886204  OPTIGENEX, INC. Jan 20, 2011 __DWAC 122,354 $ 98 {Unknown
393 683886204 OPTIGENEX, INC. Jan 20, 2011 DWAC 978 828: $ 783 IUnknown
394 683886204 OPTIGENEX, INC. Jan 20, 2011 DWAC 2,895,699, ¢ 2,317 iUnknown
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CUsSIP SECURITY DESCRIPTIONBUSINESS DA REGISTRANT
395,  683886204'0PTIGENEX, INC.  11an 20,2011 {  DWAC 4,160,019 $ 3,328 :Unknown ‘
396 683886204 OPTIGENEX, INC, Jan 25, 2011 DWAC 1356291 ¢ 122 iUnknown
397 683886204:OPTIGENEX, INC, Jan 25, 2011 DWAC 1,085,028 ¢ 977 Unknown
398 683886204 OPTIGENEX, INC, Jan 25, 2011 DWAC 3,209,874! ¢ 2,889 :Unknown
399, 683886204 0PTIGENEX, INC, Jan 25, 2011 DWAC 4,611,369 4,150 [Unknown
400 683886204 0PTIGENEX, INC, Jan 26, 2011 DWAC Q,722,222% 4 7,778 ‘Redwood Management, Inc.
401 683886204 OPTIGENEX, INC, Jan 27, 2011 DWAC 135,629: $ 176 ‘Unknown
402 68388620410PTIGENEX, INC, Jan 27, 2011 DWAC 1,085,028 ¢ 1,411 iUnknown
403 683886204 OPTIGENEX, INC. Jan 27, 2011 DWAC 3,209,874 & 4,173 Unknown
404 683886204 OPTIGENEX, INC. Jan 27, 2011 DWAC 4,611,369 $ 5,995 tUnknown
405 683886204:0PTIGENEX, INC, Jan 31, 2011 DWAC 163,515! ¢ 343 :Unknown
406 683886204 OPTIGENEX, INC, Jan 31, 2011 DWAC 1,308,120: ¢ 2,747 Unknown
407 683886204 0PTIGENEX, INC, Jan 31, 2011 DWAC 3,869,855; § 8,127 Unknown
408, 683886204 OPTIGENEX, INC, Jan 31, 2011 DWAC 5,559,510; $ 11,675 iUnknown
409 683886204 OPTIGENEX, INC. Feb 1, 2011 DWAC 9,523,809 % 19,048 ‘Redwood Management, Inc.
410 683886204 OPTIGENEX, INC. “Feb 4, 2011 DWAC 163,5151 § 196 Unknown
411 683886204:0OPTIGENEX, INC, Feb 4, 2011 DWAC 1,308,120! $ 1,570 Unknown
412, 683886204 OPTIGENEX, INC. Feb 4, 2011 DWAC 3,869,855 & 4,644 ‘Unknown
413 683886204 OPTIGENEX, INC. Feh 4, 2011 DWAC 5,559,510: $ 6,671 Unknown
414 6838862041 OPTIGENEX, INC., Feb 9, 2011 DWAC 11,746,031% $ 8,397 :Redwood Management, Inc.
415 ) 683886204:OPTIGENEX, INC. Feb 10, 2011 DWAC 179,801 $ 144 :Unknown
416 ....683886204,OPTIGENEX, INC, Feb 10, 2011 DWAC 1,438,404 ¢ 1,151 iUnknown
417, 683886204 /0PTIGENEX, INC, Feb 10, 2011 DWAC 4,255,278 $ 3,404 Unknown
418, 683886204 OPTIGENEX, INC. Feb 10, 2011 DWAC 6,113,217 4,891 :Unknown
419 683886204:0PTIGENEX, INC, Feb 14, 2011 DWAC 12 500,000: 4 8,750 Redwood Management, Inc,
420 683886204 10PTIGENEX, INC.  Feb 14, 2011 DWAC 6,715,986 $ 4,701 Unknown
421 683886204 OPTIGENEX, INC, Feb 14, 2011 DWAC 197,529 $ 138 tUnknown
422 683886204 OPTIGENEX, INC. Feb 14, 2011 DWAC 1,580,2321 ¢ 1,106 ‘Unknown
423 683886204 . OPTIGENEX, INC. Feb 14, 2011 DWAC 4,674,853 3,272 ‘Unknown
424 683886204 OPTIGENEX, INC. Feb 16, 2011 DWAC 12,500,000; $ 10,000 Redwood Management, Inc.
425 683886204:OPTIGENEX, INC. Feb 16, 2011 DWAC 216,704: $ 173 tUnknown
426, 683886204 OPTIGENEX, INC, Feb 16, 2011 DWAC 1,733,628: $ 1,387 ‘Unknown
427 683886204:0PTIGENEX, INC, Feb 16, 2011 DWAC 5,128,649 $ 4,103 Unknown
428, 683886204:0PTIGENEX, INC, Feb 16, 2011 DWAC 7,367,919 $ 5,894 :Unknown
429, 683886204 OPTIGENEX, INC, _iFeb 17, 2011 DWAC ‘ 10,370,370: $ 7,259 Redwood Management, Inc,
430] 683886204 OPTIGENEX, INC, ~ "Feb 23, 2011 DWAC 10,714,285/ 4 7,500 ‘Redwood Management, Inc.
431 683886204 :OPTIGENEX, INC. ‘Feb 25, 2011 DWAC 12,037,037 7,222 Redwood Management, Inc.
4327 683886204 OPTIGENEX, INC, :Mar 1, 2011 DWAC 12,037,037 8,426 ‘Redwood Management, Inc.
433, 683886204 OPTIGENEX INC. Mar 4, 2011 - DWAC 12,000,000 7,200 ‘Redwood Management, Inc,
434 683886204 . OPTIGENEX, INC, Mar 8, 2011 DWAC B 13,333,333; 4 6,667 ‘Redwood Management, Inc,
435. 683886204/ OPTIGENEX, INC. Mar 9, 2011 DWAC 14,492,753} % 7,246 ;Redwood Management, Inc,
436 683886204 0PTIGENEX, INC. iMar 16, 2011 DWAC 22,222,222 & 8,889 ‘Redwood Management, Inc.
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Custp___JSECURITY DESCRIPTIONBUSINESS DATHDEPOSIT SOUR RTIFICATE VALUH REGISTRANT
437 683886204 OPTIGENEX, INC, Mar 22, 2011 DWAC 291262131 $ 8738 IRedwood Management, Inc,
438 683886204 OPTIGENEX, INC, Mar 29, 2011 DWAC 361111111 § 21,667 iRedwood Management, Inc,
439 683886204: OPTIGENEX, INC, Mar 31, 2011 DWAC 36,111,111 $ 14,444 {Unknown
440 683886204:0PTIGENEX, INC. Apr 7, 2011 DWAC 38,888,888: ¢ 15,556 tRedwood Management, Inc.
441 683886204:OPTIGENEX, INC, Apr 13, 2011 DWAC 44 444 444! $ 13,333 ilnknown
442 683886204 OPTIGENEX, INC, Apr 25, 2011 DWAC 55 555 555 $‘ 11,111 Unknown
443 683886204 OPTIGENEX, INC. May 2, 2011 DWAC 55,555 555; ¢ 16,667 {Redwood Management, Inc.
444 683886204:OPTIGENEX, INC. iMay 4, 2011 DWAC 55,555,555 4 11,111 tUnknown
445 683886204/ OPTIGENEX, INC. May 10, 2011 DWAC 55,555 5551 ¢ 11,111 jUnknown
446 683886204:OPTIGENEX, INC. May 17, 2011 DWAC 55 ,555,555: & 11,111 iRedwood Management, Inc.
447 ...683886204 OPTIGENEX, INC. May 20, 2011 DWAC 55,555,555 $ 11,111 iRedwood Management, Inc.
448! 683886204 OPTIGENEX, INC. May 31, 2011 DWAC 66,666,666, $ 6,667 ‘Redwood Management, Inc,
449 683886204 OPTIGENEX, INC., Jun 10, 2011 DWAC 88,888,888 $ 8,889 Redwood Management, Inc,
450 683886204 OPTIGENEX, INC. Jun 21, 2011 DWAC 100,000,000: $ 20,000 :Unknown
! ! Total 1,190,987,107| $ 4,432,644
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EXHIBITB

[Letterhead of Company Counsel]

[Date]

The Depository Trust Company
55 Water Street

New York, New York 10041
[USA]

Attn: Underwriting Department

RE: [Company NanieL [Description of Security]. CUSIP Number: e

Ladies and Gentlemen:

We are counsel to [Company Name] (the “Company”). The Company has registered in
the name of Cede & Co., 2a nominee of The Depository Trust Company (“DTC™), [[e] shares of
the [common stock], par value ${e] per share] of the Company, CUSIP Number: [e] (the
“Subject Securities”). We are providing this opinion at the request of the Company to confirm
that the Subject Securities are eligible for DTC book-entry delivery, settlement and depository
services.

In connection with this opinion, we have examined originals or copies, certified or
otherwise identified to our satisfaction, of the following documents:

¢ the orders and instructions of the Company for the issuance and delivery of the
Subject Securities,

s copies of duly executed securities purchase agreements and private placement
memoranda used for each private placement of the Subject Securities,

e prior legal opinions submitted to the Company or its transfer agent in connection with
the issuance of the Subject Securities, and/or the resale of the Subject Securities, by
the initial purchasers,

e accredited investor certifications for each accredited investor who invested in each
private placement of the Subject Securities,




e copy of the officer’s certificate for each private placement of the Subject Securities,
e copy of the secretary’s certificate for each private placement of the Subject Securities,
o acopy of a Certificate of Good Standing of the Company dated as of [recent date],

e acopy of Form D, and evidence of filing with the Securities and Exchange
Commission, with respect to each private placement of the Subject Securities and

¢ any additional documentation or materials used to form a basis for the opinions herein
or deemed relevant to DTC’s determination regarding the Subject Securities.

We have also examined originals or copies, certified or otherwise identified to our
satisfaction, of such records of the Company and such agreements, certificates of public officials,
certificates of officers or other representatives of the Company and others and such other
statements, documents, certificates and corporate or other records as we have deemed necessary
or appropriate as a basis for the opinion set forth herein,

Alternative #1, originally restricted securities

Based upon the foregoing, and our independent legal analysis, we are of the following
opinions:

1. The Subject Securities were duly authorized, validly issued and fully paid and are
nonassessable.
2. The Subject Securities were originally issued and sold in transactions that were

not required to be registered with the Securities and Exchange Commission under the Securities
Act of 1933 (“Securities Act”™), and the Company received full consideration for the Subject
Securities more than [ene year] [six months] prior to the date hereof.

3. The Subject Securities are as of the date hereof, and were at the time the
completion of applicable holding periods under Rule 144(d) following their initial issuance by
the Company, transferable without registration under the Securities Act by any holder that (a) is
not an "affiliate” of the Company as defined in Rule 144(a)(1) under the Securities Act, (b) has
not been an "affiliate" within three months of such transfer and (c) has not acquired the Subject
Securities from such an affiliate within [six months] [one year] of the date hereof.

-OR -




Alternative #2, originally not restricted securities

Based upon the foregoing, we are of the following opinions:

1. The Subject Securities were duly authorized, validly issued and fully paid and are
nonassessable,
2. The Subject Securities were originally issued and sold in transactions registered

with the Securities and Exchange Commission under the Securities Act of 1933 (“Securities
Act”).

3. The Subject Securities are not "restricted securities" as defined in Rule 144(a)(3)
under the Securities Act and are as of the date hereof, and were immediately following their
initial sale in the above referenced registered public offering, transferable without registration
under the Securities Act by any holder that (a) is not and was not an "affiliate" of the Company
as defined in Rule 144(a)(1) under the Securities Act and (b) has not and had not been an
"affiliate” within 90 days of such sale or transfer.

* * *
This opinion is rendered to you and is solely for your benefit to be used only in
connection with the matters stated herein, except that you may deliver copies of this opinion to

your professional advisors, to any governmental agency or regulatory authority or if otherwise
required by law.

Very truly yours,

[Company Counsel]

el
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Shipment Receipt
Address Information
Ship to: Ship from:
Louis Brilleman Donald Maj

Louis A Brilleman, P.C. DTCC
1140 AVENUE OF THE 55 Water Street

AMERICAS
FL9
NEW YORK, NY New York, NY
10036-5803 10041
us Us
212-584-7805 2128553298

Shipment Information:
Tracking no.: 799020098852
Ship date: 09/21/2012

Estimated shipping charges: 9.75

Package Information

Service type: Standard Overnight

Package type: FedEx Envelope

Number of packages: 1

Total weight: 0.50 LBS

Declared Value: 0.00 USD

Special Services:

Pickup/Drop-off: Use an already scheduled pickup at my location

Billing Information:

Bill transportation to: DTCC-268
Your reference: 8114

P.O. no.:

Invoice no.:

Department no.:

Thank you for shipping online with FedEx ShipManager at fedex.com.

Please Note

FadEx will not be responsible for any claim in excess of $100 per package, whether the result of loss, damage, delay, non-delivery, misdelivery, or misinformation, unless you declare
a higher value, pay an additional charge, document your actual loss and file & limely dlaim. Limitations found in the current FedEx Service Guide apply. Your right to recaver from
FedEx for any loss, including intrinsic value of the package, 10ss of sales, income interest, profit, attorney's fees, costs, and other forms of damage whether direct, incidental,
consequential, or special is imited to the greater of $100 or the authorized deciared value. Recovery cannol exceed actual documented loss. Maximum for ilems of extraordinary
value is $500, e.g., joweiry, precious metals, negoliable instruments and other ilems listed in cur Service Guitde VWritten claims must be filed within strict time tmits; Consull the
appiicable FedEx Service Guide for details.

The estimated shipping charge may be different than the actual cha for your shipment. Differences may occur based on astual weight, dimensions, and other factors. Consult the
applicable FedEx Sswvice Guide or the FedEx Rats Sheets for detalls on how shipping charges are caloulated.

https://'www fedex.com/shipping/html/en//PrintlFrame. html 9/21/2012
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From: Louis Brilleman [mailto:lbrilleman@!bcounsel.com]

Sent: Thursday, October 18, 2012 12:22 PM

To: Maj, Donald

Cc: Cutaia, Joseph V.; 'Dan Zwiren'

Subject: Optigenex Inc., Common Stock CUSIP Number: 683886303

On behalf of the Company, please see attached response letter and legal opinion.

Thank you.

Louis A, Brilleman, P.C.

1140 Avenue of the Americas, 9th Floor
New York, NY 10036

Phone: 212-584-7805

Fax: 646-380-6635

Email: brilleman@lbcounsel.com

This electronic mail message contains information that(a)is or may be LEGALLY PRIVILEGED, CONFIDENTIAL,
PROPRIETARY IN NATURE, OR OTHERWISE PROTECTED BY LAW FROM DISCLOSURE, and(b)is intended only for the
use of the Addressee(snamed herein. If you are not the intended recipient, an addressee, or the person responsible for delivering this
to an addressee, you are hereby notified that reading. using, copying, or distributing any part of this message is strictly prohibited. If
you have received this electronic mail message in error, please contact us immediately and take the steps necessary to delete the
message completely from your computer system. Thank you.

DTCC DISCLAIMER: This email and any files transmitted with it are confidential and intended solely for the use of the individual or
entity to whom they are addressed. If you have received this email in error, please notify us immediately and delete the email and any
attachments from your system. The recipient should check this email and any attachments for the presence of viruses. The company
accepts no liability for any damage caused by any virus transmitted by this email.
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OPTIGENEX INC.
333 River Road, Suite 701
Hoboken, NJ 07030

October 18, 2012

The Depository Trust Company
55 Water Street

New York, New York 10041
Attn: Donald Maj

Dear Mr. Maj:

We are writing in response to your letter of September 21, 2012, to our outside legal counsel, Louis
Brilleman regarding a deposit chill on the common stock of Optigenex Inc. (the “Company,” or
“Optigenex”).

In your letter you stated that a deposit transaction restriction was imposed as a result of a number of
unusually large deposits of the Company’s securities (“Subject Shares”) that raised substantial questions
as to whether those shares were tradeable without restriction under the Securities Act of 1933. Following
is the Company’s explanation as to why it believes that these shares were properly issued as free trading
securities and exempt from registration under the Securities Act as set forth further in the opinion letter by
our outside legal counsel attached hereto as Exhibit A.

As a preliminary matter, please note that on September 1, 2012 the Company effectuated a 1 for 1,200
reverse split of its issued and outstanding common stock (the “Reverse Split”). As a result, the
1,190,987,107 shares that were the subject of the DTC inquiry (the “Subject Shares”) were reduced to
992,489 shares as of that date.

Company Background

The Company was incorporated in the State of Delaware under the name Idunna, Inc. and subsequently
changed its name to Kronogen Sciences Inc. on November 21, 2002. On July 30, 2003, following a series
of asset acquisitions, Kronogen changed its name to Optigenex Inc.

On July 30, 2004, Optigenex entered into an Asset Purchase Agreement with Vibrant Health
International, a Nevada corporation involved in the sale of nutritional supplements. At the time of the
transaction, Vibrant was a fully reporting company for SEC purposes. In this transaction, Vibrant
purchased all of the assets and assumed all of the liabilities of Optigenex in exchange for shares of
common stock representing approximately 94% of the issued and outstanding common stock of Vibrant
immediately after the transaction.



Issuance of Convertible Notes

On August 31, 2005, the Company entered into an agreement with four investment funds for the sale in
three installments of an aggregate of $4,000,000 of convertible notes (the "Notes"). The Notes bore
interest at 8%, matured three years from the date of issuance, and were convertible into shares of common
stock at any time at the investors' option at the lower of $3.20, or 60% of the average of the three lowest
intraday trading prices for the common stock on the Over-The-Counter Bulletin Board for the 20 trading
days ending the day before the conversion date. In addition, the Company granted to the purchasers of
the Notes a security interest in substantially all of the Company’s assets.

The Company had been filing periodic reports with the SEC since its initial registration statement on
Form SB-2 was declared effective in August 2002. In November 2008, the Company filed a Form 15
with the SEC to terminate its registration under the Securities Exchange of 1934. The Company believes
that it had no other option than to cease filing its periodic reports as a result of the financial difficulties
that were caused in part by the onerous terms of the Notes. This in turn prevented the Company from
raising additional capital required to fund its operations and meet its filing obligations.

Retirement of Convertible Notes

InJuly 2012, the Company completed a transaction that retired all of the remaining outstanding Notes, the
principal balance of which plus accrued interest totaled approximately $6,000,000. The Company paid
$1,020,000 in cash and issued shares of convertible preferred stock representing 7.5% of the total post-
reverse split common equity of the Company to the Funds in exchange for the retirement of all Notes.

The Funds also released their security interest in the Company’s assets.

The funds for the note repurchase were provided by a group of accredited investors which included an
affiliate of one of the Company’s main customers, the Company’s Chief Executive Officer and four
individual investors. In total, the investors received shares of convertible preferred stock representing
52% of the post-reverse split common equity of the Company. The convertible preferred shares
automatically converted into shares of common stock upon FINRA approval of the reverse split on
September 4, 2012.

As aresult of the retirement of the Notes, the Company has eliminated all instruments convertible into
shares of common stock. The Company believes that it has closed a difficult chapter and it is now poised
to expand its operations and grow its business.

Issuance of Subject Shares

All issuances of Subject Shares were exempt from registration in reliance on Rule 144 promulgated under
the Securities Act as the holders of the Notes had satisfied the applicable holding period thereunder.
Specifically, since no additional consideration was paid at the time of conversion of the Notes, under Rule
144(dy(3)(i1). the holders were permitted to tack their holding period of the issued shares to the holding
period of the Notes. All conversions of the Notes ceased in June 2011. A minute portion of the Subject
Shares was issued to one entity upon the conversion of promissory notes originally issued by the
Company under Rule 504 promulgated under the Securities Act during a period that the Company was
not reporting as discussed above.



Summary

The Company believes that the Subject Shares were properly issued as free trading securities and exempt
from registration under the Securities Act. The Company has cleaned up its balance sheet by retiring the
Notes thereby insuring that no additional conversions will occur.

The Company is in the process of filing a registration statement for the resale of the common shares
issued in connection with the recent financing. Preparation of that document and the audited and
unaudited financial statements required to be included therein is currently underway.

The Company is on the verge of going public again and as a result will operate as a fully reporting entity
in accordance with the rules promulgated by the SEC. The Company has made substantial strides over
the past two years and has established a presence for its products and technology through several key
alliances in the USA as well as in foreign countries. Based on current projections, the Company will
likely seek to raise additional capital to expand its operations in the future. Continuation of the deposit
chill will severely hamper the Company’s ability to raise such additional funds which will negatively
impact its plans to grow its business. The Company therefore respectfully requests that the DTC lift the
deposit chill.

Very truly yours,

z ywlﬁ‘;

Daniel Zwiren
Chief Executive Officer



Louis A. Brilleman, P.C.

1140 Avenue of the Americas, 9" Floor
New York, NY 10036
Phone: 212-584-7805
Fax: 646-380-6635

October 18, 2012

The Depository Trust Company
55 Water Street

New York, New York 10041
Attn: Underwriting Department

RE: Optigenex Inc., Common Stock CUSIP Number: 683886303

Ladies and Gentlemen:

We are counsel to Optigenex Inc., a corporation duly organized and existing under the
laws of the State of Delaware (the “Company”). This letter is written at the request of the
Company in response to a letter by The Depository Trust Company (“DTC”) of September 21,
2012 (the “DTC Letter”).

The Company has registered in the name of the nominee of DTC, Cede & Co.
1,190,987,107 shares of common stock, par value $0.01 of the Company, CUSIP Number:
683886303 (the “Common Stock™) as set forth on Exhibit A to the DTC Letter. Note that the
Company implemented a reverse split of its issued and outstanding shares of Common Stock on
a one (1) for one thousand two hundred (1200) basis, effective September 1, 2012 (the “Reverse
Split”). As a result of the Reverse Split, the afore-mentioned number of Common Stock was
reduced to 992,489 shares as of that date. Such shares of Common Stock as reduced following
the Reverse Split are herein referred to as the “Subject Securities”).

We are providing this opinion at the request of the Company to confirm that the Subject
Securities are eligible for DTC book-entry delivery, settlement and depository services.

In connection with this opinion, we have examined originals or copies, certified or
otherwise identified to our satisfaction, to the extent applicable, of the following documents:

® The orders and instructions of the Company for the issuance and delivery of the Subject
Securities;

e Copies of duly executed securities purchase agreements and private placement
memoranda used for the private placements of the Subject Securities;



e Prior legal opinions submitted to the Company or its transfer agent in connection with the
issuance of the Subject Securities, and/or resale of the Subject Securities, by the initial
purchasers;

e Accredited investor certifications for the accredited investors who invested in the private
placements of the Subject Securities;

¢ Copies of officer’s certificates for the private placements of the Subject Securities;
* Copies of secretary’s certificates for the private placements of the Subject Securities;
e A copy of the good standing certificate of the Company;

e Any additional documentation or materials used to form a basis for the opinions herein or
deemed relevant to DTC’s determination regarding the Subject Securities.

We have also examined originals or copies, certified or otherwise identified to our
satisfaction, of such records of the Company and such agreements, certificates of public officials,
certificates of officers or other representatives of the Company and others, and such other
statements, documents, certificates and corporate or other records as we have deemed necessary
or appropriate as a basis for the opinion set forth herein.

We have assumed the authenticity of all documents submitted to us as originals, the
genuineness of all signatures, the legal capacity of natural persons and the conformity to the
originals of all documents submitted to us as copies. We have also assumed that all documents
that we have examined, and that parties other than the Company have executed, have been duly
and validly authorized, executed and delivered by, and are legally valid and binding on and
enforceable against, each of such parties, and that such parties have obtained all required
consents, permits and approvals. As to matters of fact, we have relied on the statements of the
Company.

Based upon the foregoing, we are of the opinion that:

1. The Subject Securities were duly authorized, validly issued and fully paid and are
non-assessable.

2. The Subject Securities were originally issued and sold in transactions that were
not required to be registered with the Securities and Exchange Commission under
the Securities Act of 1933 and the Company received full consideration for the
Subject Securities more than one year prior to the date hereof.

3. The Subject Securities are as of the date hereof and were at the time of the
completion of the applicable holding period under Rule 144(d) following their
initial issuance transferable without registration under the Securities Act by any
holder that (a) is not an "affiliate” of the Company as defined in Rule 144(a)(1)
under the Securities Act, (b) has not been an "affiliate” within three months of
such transfer and (c) has not acquired the Subject Securities from such an
“affiliate” within one year of such transfer.

&)



This opinion is rendered to you and is solely for your benefit to be used only in
connection with the matters stated herein, except that you may deliver copies of this opinion to
your professional advisors, to any governmental agency or regulatory authority or if otherwise
required by law.

Very truly yours,

\

-
3§

Louis A. Brilleman

cc: Dan Zwiren
(Optigenex Inc.)
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From: Van Dorn, Jr., Walter G. [mailto:walter.vandorn@snrdenton.com]
Sent: Wednesday, November 21, 2012 5:30 PM

To: 'Ibrilleman@Ibcounsel.com’

Cc: Maj, Donald

Subject: DTC Deposit Chill - Optigenex Inc.

Please refer to the attached. Original sent via fed-x. Regards,

Walter G. Van Dorn, Jr.
SNR Denton US LLP

D +1212 768 6985 1221 Avenue of the Americas

M +1347 922 2276 New York, NY 10020-1089
walter vandorn@snrdenton.com

snrdenton.com

SNR Denton is the collective trade name for an international legal practice. This email may be confidential and protected by legal privilege. If you are not the
intended recipient, disclosure, copying, distribution and use are prohibited; please notify us immediately and delete this copy from your system. Please see
snrdenton.com for Legal Notices, including IRS Circular 230 Notice.

DTCC DISCLAIMER: This email and any files transmitted with it are confidential and intended solely for the use of the individual or
entity to whom they are addressed. If you have received this email in error, please notify us immediately and delete the email and any
attachments from your system. The recipient should check this email and any attachments for the presence of viruses. The company
accepts no liability for any damage caused by any virus transmitted by this email.
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S N R Q E N TO N s SNR:Denton US LLP Walter G. Van Dorn, Jr.
1221 Avenue of the Americas Pariner
New York, NY 10020-1089 USA walter,vandorm@snrdenton.com
D #1212 7586985
T #1212 7886700
F +1.212768 6800
srirdenton.com

November 21, 2012

Louis A. Brilleman, Esq.z

Louis A, Brilleman, P.C.

1140 Avenue of the Americas, 9" Floor
New York, NY 100386

Re: Optigenex Inc. - DTC Deposit Chill
Dear Mr. Brilleman:

We are counsel to The Depository Trust Company ("DTC”). We understand that as of August 4, 2011,
DTC placed a deposit transfer restriction (the "Deposit Chill") on the shares of common stock (the
“Shares”) CUSIP 683886303 (the “Chilled issue”} of Optigenex Inc. (the “Company™). We further
understand that you are requesting that DTC lift the Deposit Chill on the Chilled Issue. In furtherance of
the letter to the Company dated September 21, 2012 from Mr. Donald Maj of DTC and your subsequent
letter in response dated October 18, 2012, we are writing fo you to request additional information and

documentation. In order to facilitate DTC's review process, we ask that you please provide us with copies

of the following additional documents:

s documentation from the Company’s transfer agent showing that 992 489 Shares were registered in
the name of Cede & Co., as of the date of your opinion;

s copies of duly executed securities purchase agreements and/or private placement memorandum
used for each relevant private placement for the Subject Securities;

»  an affidavit that you (i) are not an employee or officer of the Company, (i) do not own Shares or

options or warrants to buy Shares; (i) are nct a holder of any debt securities issued by the Company;

and (iv) have not entered into any loan or financing transactions with the Company;

« astatement, if true, that the Company is not obligated to register the Shares under Section 12(g) of
the Securities Exchange Act of 1834,

s Accredited investor certifications for each Accredited investor who invested in such private
placements, as applicable;

= copy of the officer’s certificate for each such private placements;
= copy of the secretary’s certificate for each such private placement;

= acopy of a recent Certificate of Good Standing from the Company’s state of incorporation;
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« acopy of Form D, and evidence of filing with the Securities and Exchange Commission, with respect
to each such private placement; and

+ any additional documentation or materials you deem relevant to DTC's determination regarding the
Deposit Chill.

Please send a us copy of the requested materials at your earliest convenience at the address above, and
do not hesitate to contact me should you have any further questions about the ongoing legal analysis.

Please be advised that DTC's receipt of the legal opinion and related documents will not automatically
result in the removal of the Deposit Chill, that further information may be required and that DTC may, in
response to your submission, nevertheless determine not to lift the Deposit Chill.

Thank you for your continued cooperation.

Sincerely,

CC. Donald Maj, The Depository Trust & Clearing Corporation

17777584W-1
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Louis A. Brilleman, P.C.
1140 Avenue of the Americas, 9" Floor
New York, NY 10036
Phone: 212-584-7805
Fax: 646-380-6635

December 20, 2012

BY FEDERAL EXPRESS

Walter G. Van Do, Jr.

SNR Denton US LLP

1221 Avenue of the Americas
New York, New York 10020-1089

RE: Optigenex Inc.--DTC Deposit Chill

Dear Mr. Van Dorn:

We are writing in response to your letter of November 21, 2012 and as a follow up to my

telephone conference with Brian Lee of your office on December 17, 2012.

In your letter you requested certain specific documents that will facilitate the review by your

client, The Depository Trust Company (“DTC”), of the deposit transfer restriction on the shares of
common stock CUSIP No. 683886303 of Optigenex Inc. (the “Company”). Accordingly, per your
request, enclosed herewith are the following documents:

A statement from Interwest Transfer Company, the Company’s transfer agent, showing the
number of shares registered in the name of Cede & Co. as of October 18, 2012 (please note that
the number of shares previously provided to DTC was based on an error as a result of rounding
following the one for 1,200 reverse stock split; the real greater number of shares registered in the
name of Cede & Co. as of that date was as set forth in the attached statement);

Copy of the securities purchase agreement (the “Purchase Agreement”) providing for the sale of
the Notes (as defined below) including accredited investor certifications;

An affidavit from the undersigned certifying as to the matters requested in your letter;

Copy of an officer’s certificate issued in connection with the execution of the Purchase
Agreement;

Copy of a secretary’s officer’s certificate issued in connection with the execution of the Purchase
Agreement;

Copy of a recent good standing certificate for the Company; and
Copy of Note Repurchase Agreement relating to the retirement of the Notes.

I order to understand better the issuance of the shares that were the subject of the DTC inquiry

(the “*Subject Shares”), it may be useful to reiterate some of the narrative relating to the Company and the



issuance of the Subject Shares that was set forth previously in the Company’s response to DTC of
October 18, 2012 and to provide some additional detail.

Issuance of Convertible Notes

On August 31, 2005, the Company entered into an agreement with four investors that were all
part of the same family of funds (the “Funds”) for the sale in three installments of an aggregate of
$4,000,000 of convertible notes (the "Notes"). The Notes bore interest at 8%, matured three years from
the date of issuance, and were convertible into shares of common stock at any time at the investors' option
at the lower of $3.20, or 60% of the average of the three lowest intraday trading prices for the common
stock on the Over-The-Counter Bulletin Board for the 20 trading days ending the day before the
conversion date. In addition, the Company granted to the purchasers of the Notes a security interest in
substantially all of the Company’s assets.

Retirement of Convertible Notes

In July 2012, the Company completed a transaction that retired all of the then remaining
outstanding Notes, the principal balance of which plus accrued interest totaled approximately $6,000,000.
The Company paid $1,020,000 in cash and issued to the Funds shares representing 7.5% of the total post-
reverse split common equity of the Company in exchange for the retirement of all Notes. The Funds also
released their security interest in the Company’s assets. As a result of the retirement of the Notes, the
Company has eliminated all instruments convertible into shares of common stock.

The retirement of the Notes took place under a settlement that was overseen by the court
appointed liquidator of the Funds, Price Waterhouse Coopers, which also conducted all negotiations
regarding the retirement of the Notes on behalf of the Funds. Price Waterhouse Coopers has analyzed and
agreed with the outstanding balance of the Notes at various times thereof as set forth on Schedule A to the
Note Repurchase Agreement dated July 13, 2012 between the Company and the Funds’ liquidators. A
copy of such agreement including all exhibits and schedules is enclosed herewith.

Issuance of Subject Shares

Virtually all issuances of Subject Shares were made upon conversion of the Notes and exempt
from registration in reliance on Rule 144 promulgated under the Securities Act as the holders of the Notes
had satisfied the applicable holding period thereunder. Specifically, since no additional consideration was
paid at the time of conversion of the Notes, under Rule 144(d)(3)(ii), the holders were permitted to tack
their holding period of the issued shares to the holding period of the Notes. All conversions of the Notes
ceased in June 2011. A minute portion of the Subject Shares was issued to one entity upon the
conversion of promissory notes originally issued by the Company under Rule 504 promulgated under the
Securities Act during a period that the Company was not a reporting entity following the filing of its
Form 15 on November 12, 2008.

Registration under the Securities Exchange Act of 1934

As requested in your letter, the undersigned is hereby opining that the Subject Securities are not
required to be registered under Section 12(g) of the Securities Exchange Act of 1934, as amended. For
purposes of this paragraph, all assumptions and qualifications set forth previously in the opinion letter by
the undersigned of October 18, 2012 are applicable.

Summary

The Company intends to file a registration statement for the resale of the common shares issued
in connection with its recent financing. Preparation of that document and the audited and unaudited

2



financial statements required to be included therein is currently underway. The Company believes that it
will not be in a position to file that registration statement until it has resolved the deposit chill.

Since the Company intends to go public again, it will resume operating as a fully reporting entity
in accordance with the rules promulgated by the SEC. Based on current projections, the Company will
likely need to seek to raise additional capital to expand its operations in the future. Continuation of the
deposit chill will severely hamper the Company’s ability to raise such additional funds which will
negatively impact its plans to grow its business. The Company therefore respectfully requests again that
the DTC lift the deposit chill.

Very truly yours,

Louis A. Brilleman

cc: Dan Zwiren
(Optigenex Inc.)
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Louis A, Brilleman, P.C.
1140 Avenue of the Americas, 9% Floor
New York, NY 10036
Phone: 212-584-7805
Fax: 646-380-6635

January 8, 2013
BY EMAIL
Brian Lee, Esq.
SNR Denton USLLP

1221 Avenue of the Americas
New York, New York 10020-1089

RE:  Optigenex Inc.--DTC Deposit Chill

Dear Brian:

In accordance with your request for additional information, please be advised that the fotal
number of Subject Shares (as such term is defined in my letter of December 20, 2012) issued by
Optigenex Inc. upon conversion of convertible notes was 12,981,553,144. The total number of Subject
Shares issued under Rule 504 promulgated under the Securities Act of 1933, as amended, was
837.056,356. As per your request, documents relating to the issuance of the Subject Shares under Rule
504 are attached to this letter.

Please do not hesitate to contact with questions or concerns regarding the foregoing.

Very truly yours,

Louis A. Brilleman

ce: Dan Zwiren
(Optigenex Inc.)
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OPTIGENEX, INC.

UNANIMOUS WRITTEN CONSENT OF DIRECTORS
IN LIEU OF SPECIAL MEETING

As of February 8, 2010

Pursuant to the provisions of Delaware General Corparation Law, the undersigned
Directors, constituting al] of the members of the Board of Directors (the “Board™) of Optigenex,
Inc.., 2 Delaware corporation, hereby consent to the taking of the following actions without the
holding of a meeting and hereby adopt the resolutions attached hereto as Exhibit 5 effective as
of February 8, 2010.

Upon the execution of this Unarimous Written Consent of Dircctors, 1n ope or more
counterparts. by all of the members of the Board, the adoption of the resalutions shall be
effective as of the date first abave writtep,

! W A

By: Dan Zwirgh, Sole DirectSr -



OPTIGENEX, INC.

Officer's Certificate

February 8. 2010

In connechion with the Purchase Agreement (the ~Agreement™) dated February 8, 2010
by and between Optigenex, Inc. (the "Company ™} and Gendarme Capital Co., LLC {the
“investor(sy Ty, whereupon the Investor purchases eight hundred million (800,000,000 shares of
Common Swek of the Company, the undersigned, Dan Zwiren, President & CEO of the

Company, does hereby certify that

1 He is the duly clected, qualified and scting President & CEO of the Company. is familiar
with the facts herein certified, and 1s duly authorized to cermfy the same.

2. The representations and wartanties of the Company contained in the Apgreement (which
for purposes of this Certificate are deemed not to include any limitation or qualification with
respect to materiahity, whether by reference 1o “material adverse effect” or otherwise) are true
and correct on and as of the date hereof, with the same force and effect as though made on and as
of the date hereof (except for representations and wamanties made as of a specific date, which
were true and correct as of such date), except where the failure of such representations and
warrantics 1o be true and correct. in the aggrepate. would not have a material adverse effect

3 As of February 8. 2010, Dan Zwiren was the duly elected. qualified and acting President
& CEO of the Company, and as of such date, Dan Zwiren executed and delivered the Agreement
on behalf of the Company.

3, As of the date hereof approximately {2) §,000,000,000 shares of Common Stock ars

issued and outstanding. and (b) 20 billion shares are asthorized for issuance,

5 The Company is not:
{a}  subject W the reporting reqinrements of secuons 13 or 13(d) of the Securities
Exchange sct of 1934, as amended (the “Exchange Act™):

(by  an mmvestment company: or

(€1 g developrent stage company that either has no specific business pian or purpose

ot has indicated that 115 business plan is 10 engage in & merger of acquisition with an unidentified
comipany ot COMpPanies, of othet t:r'ﬂit} OF pryson.

(d) I'o the best knowledpe of the Company, neither the Company nor a predecessor of
the Company; affiliate of the Company, officer, director or general partner of the Company:
promaoter of the Company presently connected with the Company in any capacity: beneficial
owner of 10% or more of any class of equity secunties of the Company; underwriter of the
securities to be offered or any parner. director or officer of the underwriter is subject  the
disqualification provisions of any federal or state scouritics laws. rules or regulations.
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6. In conmection with the Company's capital raising cffm*? the C ompany has not sold
securities of the Company under Rule 504 with an aggregate offering price in excess of

$1 s{}{*&()ﬂ& which amount includes the aggregate offering price for all securities sold within the
twelve months before the start of and during the offering of securities under Rule 504, in reliance
on any exemption urder section 3(bJ, or in violation of section 5${a), of the Securities Act of
1933, a5 amended (the ~Securities Act”). The Company has made the following private sales of
securities of the Company during the immediately preceding [ 2-month period:

{ay 3000
7 The Company will not make any offers or sales of securities of the Company that are of
the same or & simvilar class ay those offered or sold under the currently contemplated Rule 504
offering involving the [nvestors (other than those offers or sales of securities under an employee
benefit plan as defined in Rule 405 under the Securitics Act and except those otherwise allowed
under the Securities Act) that would cause the Company to exceed the proceeds allowed it under
Rule 304 in any 12 month perind,

8. Immediately upon the clasing of the sale of securities (o the Investors, the Company will
file ali forms and notices required by any applicable federal or state securities faws, including,
but not limired to, filing a Form D with the Securities and Exchange Commission.

9. The sceurities currently being offered by the Company will be sold only o “accredited
investors’ as that term is defined in Rule SO af Regulation IJ promulgated under the Securities
Act which may include “imstitutional investors” pursuant to the laws of the state of Minnesota,

10, Attached herelo as Anpex A is a twe, correct and complete copy of the certificate of
incorporation of the Company. as in effect on the date hereof (the “Certificate of Incarporation™).
Auached herelo as Annex B is 1 true, correct and complete copy of the bylaws of the Company,
as in effect on the date hereof (the “Bylaws")

b No meeting of the Company's directors or stockholders has been calied or other action
taken to [imit the corparate power and authority of the Company under the General Corporation
Law of the State of Delavware.

12, Attached hereto as Annex C 15 a ue, carrect and complete copy of the reselutions duly
adopted by the Board of Directors of the Company {the "Board"y as of February 8, 2010 with
respect to the Agreement, which resolutions are in full force and effect. have not been amended,
modified or rescinded and are the only resolutions adopted by the Company's directars or
stockholders relating to the Agreement.

i3 No proceeding for or action relating o the merger, consolidation. liquidation or
dissolution of the Company or threatening ity existence. or for the sale, lease or exchange of all
ar substantially all of its assets, has been commenced, wken or threatf:rcd and no meeting of the
Company's directors or stockholders has been called or other action taken for such purpose

i4. There 15 no order or decree of any court ot governmental authority binding upon the
Company or s property that contains provisions that in any way constrain the ability of the
Company to issue, sell or repurchass its securities or enter into any agreement providing for such

W
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issue, sale or repurchase with any person or (o entér into any agreement with one or more holders
of its securities relating in any way to acquisition, holding, voting or disposmg of such secuyities.

15, o consent, approval, authotization or order of any governmental agency or body is
required for the issuance and sale o the Investors by the Company of the Shares by the
Agreements, except such gs have been obtained.

Unless otherwise dafined herein, all capltalized terms used herein are so used with the
respective meanings ascribed to them in the Agreement.

IN WITNESS WHEREQF, the undersigned has executed this certificate as of the date

first above written, ”
e g
' / —~
( A% Rt

Presidert & CEQ




EXHIBIT A
OPTIGENEX, INC..

RESOLUTIONS OF THE BOARD OF DIRECTORS

Recitals

WHEREAS, the Board of Directors (the “Board™) of Optigensex, Inc.. a Delaware
corporation (the “Company”). desires (o sccept and ratify a Purchase and Subscription
Agreciment for the purchase of its commion stock, par value $0.00001 per share {the “Common
Stock™), from those certain persons and/or entities as provided hercinafler.

NOW. THEREFORE, the following regolutions are hereby adopted by the Board:

Acceptance of Warrant Agreement and Disnance of Common Stock

RESOLVED, that the Chief Executive Officer, the President, or anv Vice President of the
Company (the ~Authortzed Officers”) is, and cach of them hereby i3, authorized, in the name and
on behalf of the Company, to cause the Company to accept the Subseniption Agreement from
Gendurme Capital Co., LLC, a2 Texas corporation. A Copy of the Agreement has previously
been delivered to the Board (the “Subscription Agreament™)

RESOLVED, that the Authorized Officers are hereby authorized to tssue eight hundred
miltion (800,000,000) shares of Common Stock upon the terms and conditions set forth in the
Agreement, and to enter into all such necessary accompanying documentation in order to
consummate the ransaction; and be it further

RESOLVED, that such shares, when so issued, will be duly authorized and validly
issued, fully paid and nonassessable, and that part of the consideration received by the Company
far such shares determined to be capital shall be equal w the aggregate par value of such shares;
and be it furthe

Miscellaneous

RESOLVED. that the officers of the Company be, and each of them hereby is.
authorized, on behalf of the Company, o make all payments and incur all expenses in connection
with anv transactions contemplated by the forgoing resolutions as they deem, or any of them
deems, necessary of appropriate, such payment conciusively (o evidence the necessity ot
appropristeness thereof; and be it finther

RESOLVED, that all action heretofore taken on behalf of the Company by any of the
officers of the Company  connection with any of the foregoing matters be, and ¢ach of them
hereby 15, in all respects, ratified, confirmed, authorized and approved as action of the Company;

and be it further

¥




RESOLVED, that the officers of the Company be, and cach of them hereby i3,
authorized, empowered and directed, on behalf of the Company, to execute and debver such
documents and take all such further actions as they deem, or any of them deems, necessary or
appropriate to effect the intent and accomplish the purposes of the foregoing resolutions

CERTIFICATE

L the undersigned President of Optigenex, Inc.. do certify that the above subscribing
directors constitute all of the directors of Optigenex, [nc.. and thal their signatures are genuine.

Nl

Dary Zwiren, President
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SECURITIES PURCHASE AND SUBSCRIPTION ACREEMENT
OPTIGENEX, INC.

THE SECURITIES WHICH ARE THE SUBIECT OF THIS SECURITIES PURCHASE AGREEMENT
(AS [T MAY BE AMENDED FROM TIME TO TIME, THE “AGREEMENT ) HAVE WOT BEEN
REGISTERED UNMDER THE SECURITIES ACT GF 1933, AS AMENDBD (THE "SECURITIES ACT™
OR UADER THE APPLICABLE SECURITIES LAWS OF ANY STATE AND WILL BE OFFERED
AND SOLD IN RELIANCE ON EXEMPTIONS FROM THE REGISTRATION REQUIREMENTS OF
““HLSL LAWS BY VIRTUE OF THE INTENDED COMPLIANCE BY THE ISSUER WITH SECTION
b} OF THE SECURTIPS ACT, THE PROVISIONS OF RULE 304 REGULATION D UNDER SUCH
ANDY SEMILAR EXEMPTIONS UNDER TEXASOR OTHER STATE LAW. THESE SECURITIES
m&,\"g NOT BEEM APPROVED OR DISAFPROVED BY THE U5 SECURITIES AND EXCHANGL
COMMISSION  {SEC™, AKNY STATE SECURITIES COMMIRSION O ANY OTHER
REGULATORY AUTHORITY, ANY REPRESENTATION TO THE COMTRARY is A CHIMINAL
COFFENSE.

THIS DOCIUMENTATION [ DISTRIBUTED PURSUANT TO AN EXEMPTION I'OW SMAJL
OFFERINGS UNDER THE RULES AND REGULATION OF THE THXASSECURITIES ACT AND IN
PARTICULAR TEXAS STATUTES R0A46(134B). THE SECURITIES DIVISION HaAS NEVTHER
REVIEWED OR APPROVED ITS FORM OR CONTENT. THE SECURITIES DESCRIMED HEREDN
RIAY ONLY BE PURCHASED HY “ACCREDITED INVESTORS™ AS DEFINED BY RULE 501 CF
REGULATION [ AND “INSTITUHIONAL INVESTORSY AS DEPINED BY THE RULES OF THE
TEXAS SECURITIES LAWS,

This Agrecneni bay been executed by the undersigned purchawsr, Gesdirse Capital Co., LLC, a Texas

Yol ek f;,‘;!_u ﬁ-f:r{i OUO0G6) shares e “Shares™ or the “Sceuritied”) of comruon stowk, S0dGHpar Vane per share {the

i

Commen Stoek™), of OPTIGENEX, INC,, & Towar corporgtion (hergateer ~Company™), 5 publiciy-beld
wned waded cormoranion formed under the taws of the Swaie of Tesas. The Shwes are being offered and sold
i reflance upen the exemption Fom secwites registration afforded by the provisione of Riuje S04 of
Ergutation T (“Begoinion D7) ag promulg foated by the Unuoed Statet ‘;u'gm:r aod Exchange Conenission
{ﬂxc SR pnder the Securtties Actof 1953, 4 aumecded (the “1933 A or the “Secunitics Act’) and e
Texas Securites Act, Secton S(T) with Hubes 1094011 and 139,06 of the Texas Administranve Cods
promushgaied there under. Thits Santwiting Purchuse and Subsenption Agreement (i " Agveeneant™) i made
as of fhe 87 ey of February, 2010

Secton 11 Purchase agd * ves, Upon the follawing ferms and condinons, the
Compuny shall jssue and el o the Pure . se Purchaser shall purshase from the Company, eght
handred miftion (806,660,000) Shuiey of Common Stock.

Section {2 Furchase Price. The purchase price shall be SO.080605 per share, for 3 sl
aurchase price of fary thousand delisrs (340,000 00}

3 Reperting Suntps: Compitance with Role 504 The Cempany represenis and
an o the Jute of thiy Aygreoment, the Company 15 not subject o the reporting requirements of
section 13 or T5{d) of the Seountier Act of 1934, w5 amended (the “1933 Act™), the Company 15 got an
frvestment n:pm;zan-‘ of & deveiopine: stal siuge vompanty that has no specifia business plan or purpose, wid
: rwlse in complianee wich the e iremenis of Rule S04 of Reguladon D with rv‘md 5
; o st hereby, s iy able 1o and does beveby offer and sell the Shares in accordanc
with the provigions of Rale S04 and apphicable state low,

Loty

Sestion 2.0 Ripresentations and Warrgnties of the Purchaser. The Purchaser makes of

following representatioes wvd warrsnties 1o the Conipany .

() mﬁgﬂ_ﬁgﬁ,imm@wi Ipvestor. The Puschsser 5 an “acoredited] invesior” under the

definition st forth m Ritle S00a) of Reguistion I, promulgaied wndior e Securties 420 As reguared by

&
avmpany, (hereafier, the "Porchaser”) in conrectivg with the private placement ofamWMims ~
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spplicable law, prior o the Closing Date, the Porchates has provided o cun provide W the Company
reasonable doowimentation of irs ftatys as an “acerwiliped investor®

speculutive and subject W substantial risks, The Pushaser is capsble of bearing the high degree of
seoornic sk and the barden of this veoture facluding, bat ot limited to, the possitility of complete loss
of the Purchaser's investment in the Securiies which made liguidation of this investment impossible for the
mdefinite futwre.

) Piivately Qffered. The offer fo acquire the Securities was directly commanicated o the
purdiser i such manner that the Purchaser was sble w ask questions of und receive aswers conceming
the ey and sonditlons of this transaction. At no fme wes U Perchaser presenwed with or soliciud by or
through aoy leaflel. pablic pramotional mettnyg, lelevision advertisament, o any other for of general
sdverieig

{4y Purchase Tor Invesiment. The Securities are being scquired solely for the Parchaser’s own
acigunt, for investment parposes, and are aut boing purchased with view 1o resale, distibotion, subdivision
or fractionaiization theoeol without poper registranon with appheabie securmies adminisuwutors or an
applicable exauption from such regivuntion The Purchaser will coruply with al appheable faws with
respect 10 any recsle of the Savuripes,

o) Access 1o bolormufion. Purchaser of Purchaser’s professional adviser has been granted e
oportuttity o aak guestions and recsive anewers from repesentalives of the Cownpany, it officers,
direviors, emplovess and agentt copeomng e teans and conditions of the offering of Securitdes, de
Company, ns butiness and prospedts, aud o obam any eddional informstion which Puwchuser or
Purchacer’s professiomal advisor deems nesessary o varlfy the accursey sad completeness of the
information rescived.

1y Relispns on Owy Advisors. Purchaser hag reficd on the sdvive of, or has consulted with,
Purchaser’s own @y, vvestmens, el or other advisers and Bss sot relied og the Company o aay of i
#ifiliatey, officors, directors. atomeys, sccauntants or any affiliates of any tereof and asch other pecgon, if
ho controls any thereof, within the meaning of Section 15 of the Securities Act for uny tax or egal
2, however, does vat it or medify Purchaser’s rght to sely upon reprosentations and
antizs of the Company i Secron 77 of this Agresment and wny feprosentations of any thind partics
acting as sgeouts for or on the Company's behalf

{g) Capability, jo Byvsluate, Purchases has <ok knowledge and experience in financis] and
buisiness madert $0 &5 o enable ruch Parchaser o utilize the infurmation made available @ I( tu wonnection
with the sifer of the Sroudties in order w evaluale tie merdts and riskhs of the prospective investment

) Authopity. The Purchaser (and sach of ity subsidiaries, if appiicahie) & & compasy duly
formed and existing w good st ding under the tawe of Y Stete of Texas and has the réquizile corporate
povear [ 0w s properties snd 1o cacty on il busisess ss now bemg condusted. Purchaser has full power
and sullonty to cxccute amd deliver this Agreewmen! s cach other decoment cluded beretn GF sny) for
akich g signatars is required in sueh capacity and on behalf of the subatitbing iadividual, partnership, Tnast,
estate, coaporation or other emity for whoms or which Purchaser i executing this Agresppend; and © act jo
accordanue with the teirus of this Agreemend 2od guch other dovuments (i any)

2.2 Reproseotutiyns snd Warranties of the Compyay. The Company hereby makes e

oo trpresegiations knd warrsnties fo the Purchaser:

(u) Urpanbation and Qualificative. The Company™s pae v Optigenex, e, The Cowpany

its diaries, if applicable 1s s corparation duly incorpoeated and sxisring i good sonding
weostate o Texas and bag e requisite corporate POWET 10 S4%n iy properties aud 1o canry
wafucted. 1he Company and each subsiubiory, Wany, is duly goalificd as a

{and gar
wwler the fgws
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wess conducied or propecty owned by 1t makes such quaiification nevcsswry other thun tiose fn which
12 fatiure 5o to qualify would not have 2 Materfal Adverse Effect "Material Adverse Bffect”, {or purposes
of this Agreement, meam asy adverse effecl on the business, operations, propertics, prospects, or linsncal
comdition of dre ettty with respect 1o which such e s used und witich 15 materie! to such estity and
wiher entetios santroled by sl catity 1aken &5 u whole. ‘

{7 Agthorization; Enforcement (1) The Company has the requisite corporats power snd
authority 1o enter and perform this Agreement and o fssue Secenties in sowordenve with the terms
bereot, (i) the sxsou

sactzonz contemplated hereby have beza Quly authorized by all nocessary corporate action, and o
7 comsent or autharizstion of the Compuany or i#ts Baoard of Hirsctons or stoekholders {5 caquited, (i)
wigy &
4 and binding obligation of the Compury enforceable against e Company in secordasce with Itg thms
{except % soch enﬁrm.buu} may be limited by epplicable banfuupivy, insobeenoy, teorganizatiou,
mopstorivm, lguidation or sl lows relating o, ar affecting penerally tie enforcoment of, crsditony’
rights aud remedies or by other equitable principlex of ganessl applicanion) and (v) within thirty {22) days
af the Closing Diate, any necesaary amendiuent 1o the Company's Anrieles of Incorpararion suthoriring the
Company tnissue all of the Securities will have boen fTled with the Secretury of State of de state in which
the Commpany » incomporated sod will be in full force sod offeat, snforcesble against the Compuny in
scnundance with the oo of such armended Ardeles of Tnoorporation.

this Agreement hus heen duly execuind and delivered by the Company, (V) this Agreenment con

) Authorized Capital: Rights o mmitrients to Mock. Az of Februgry $th, 2010 the
sutherized capltal stock of the Cuupurny consists of tweuty bnllion shares of Cosiivon Stock, of whick
approximately eight billion shares are lcoued and oustanding,

AdL of the sotstinding shates of the Conpany’s Comrmon Stock have berp vahidly jssusd and are
fuily pud and non-sssessable, Wo shares of Common Siock we catithad 1o registintion rights or preempiive
rights, s there e no {13 ootstanding opiions, wermats, scOp, ight w0 subsoribe w, calls or commivnents
ot any character whatsoever relating to, or secarities or rights convertible into, any sharcy of capita) sfock
of the Company, (1) conwacts, commitments, onderstandings, ar apanpements by which the Comipany {5 or
sy beooie bound 1o lrene A0l shares of capital stock of the Company or (11D nygtiu'zs warrants,
s, tights s subseribe . or commitinents w purchase or acquire, iy shares, or securides (whether
nates, denestuses . or othorwise, excluding preferred stogk) or rights conversble o shares ""‘3;‘;,!(3; stack
ol the Couiyg

¥

(4} {ayuunce of Svcuritiey. The svanes OF the Seounites has been duly authorized and, when pad
for and issued 1 accordince with 1Re tesme hereof, the Shares <hall be validly issued, tully paid aod pon-
sssessabic and entitled 1o the rights inherent in the Cotyon Stock and as specified herein,

ey Ne Conflicts. The Company has fumnished of made available to tre Purchbaser true and correct
sopies of the Company's Asticles of Incorporation as e effect on the date horeof (the "Armicles™, und the
Company's Ry Laws, as in sffect on the dam hareof {the "By-Lews®). The vxecution, delivery amd
performance of this Ageement by the Company and the conswanmation by the Company of the rransactans
wmmgimw tz-mtw do nor and will not U eesultdn @ violation of the Company's Articles or By-Laws or
snerilute & defanlt {or ay evenst which with o dit lﬁ?‘Se of time or buth weuld
wilt) under, Or give o othere sy righis of termination, azurnd:zxcm scceleration or
of, any aprveent, adeskere of instrument v whivh the Company o any of s subsidiaries is 3
paatv, o1 resull in g viofation of sny federsl, smie, local or fareign law, rule. repuisdan, order, udgment or
devree (in ng Fedorsl snd state soounties laws and regulanong) anpplivable w the Company or any of i
subsidiaries ac by which any property or astets af dw Company or any of U subsidinciey s bound of
affected {exoapr for sush eonflivs, defauls, terminations, amendments, sceelerstions, cancollanons and
: woukd nat, individually oo e sggregsre, have & Magerial Adverse Effect): provided that, tor
f i reprca,’awmmn an oty federal, swmte, local or forrign low, rule or reguletion, no
representaticin js made borom with respect o ay of the sume zpplicable soiely W the Purchaser and oot w
spany. The butiness of tie Company s hot being conduoted 18 vislation af any law, ordinsace or
regadation of suy guvernmental entity, except for violutions that either slaply or in the aggregate &6 ool und

ke

ton wind delivery of thic Agreemant by the Compeny snd the consummation by it of
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i)

£

will ot have & Matertal Adverse Effect The Company 15 nat required under Tederal, state or logal law, rule
or regulaion 1o the United States 10 cbiain sny consent, authorization of order of, of miake any filing (Uthe
than sy filing of & wae colublishing o class o series of stock with the Seorctary of Staie or simila
gutharity of iy siae i which the Company s Incomporated) or registration with, any sourt or goveromental
agency i order for it 1o oxeculy, deliver of perform amy of #s obligations under this Agresutent vr issue
snc sell the Securities I seordance with the forms heréof, exvept the filing of Form [ with the SEC und
the TexasSecuritios Commission (i spplicable). end the payment of any filing or other fees required by
such govemng asthority{ies), provided that, for purposes of the representation made in this sentence, U
Comipany 15 assuming and relving upon the aceurecy of the relevant representatiots and agreessents of the
Parchaser herein. The Company will cead a copy of the Form 17 to the Purchaser once filed with the SEC.

Ty Repurting Statoy Financlal Stotements. The Company 15 5ot ay of the date hereof subject (o
e reporung requirements of Sections 13 or 15(d) of the 1934 Act. The Corapany is noi an nvesubent
computy of 2 deveiopimental stage company that hes nu specific business plan o purpote.

(2} Ne Material Adverse Change Since ar least the date which is twelve {12) months prior w the
date of thie Agreement, no Material Adverse Effout hay ocourred or exists with respect 1o the Compsoy or
any of its subsidinsics.

! : - The Company and s subsidiaties have na material Habilities or
chligations nni dizcl mmﬁ try the th:mr other than thows ncvrred I the urdingry course of the Company'y
wr any of fis absidianiex’ respective busimesses snce the date wliieh iz Fwty-five days prioy 10 e dae of
this Agreenen which, ndividually o in the aggreguie, do not or would not bave g Mateoal Adverse
Betmct on the Company o any of Iis subsithariced.

(i1 Ng_Undisclosed Events or Clrcuumsiunges. Mo event or clicumstance 32 dcorvred or awdsty
with respect o the Company ov wuy of its subsdiasivs or thelr respective butlngises, propertios, prospects,
operations or Raaneie] sondition whick, under wpplicable faw, rule or regulation, vequires public diselosure
or amuuneernent by the Compahy but whish has natbeey so publicly announced or disclosed.

{3} Salicitsiion. Aoy selivitarion, if sny, wed in commection with this Uffcring hae boen made in
ascordance with Section 139.16{e) ol the Texas Adm.nzsmnw, Code

o bntegrated Offering Neither the Comguny, ner any of 1is atBiiass, von any et :f.ajt:g
on s or their behalf has, divectly or indirecrly, caade any offers or sales of any of the Companiy's securities
or selicited any offers o buy wry of such securitied, under chresmnances that wiuld prevent the Company
from effering the Sceantics pursuant 1 Rule 504,

Rection 3 1| Seenrities Compliange. The Compary shall to the exteut required notify ths SEC, the
TexasSesuritizs Comrnsston, the NASD and OTC Puk Shest Marker, w aocondunce with thelr
regiirements, of the wanssctions contzmplated by thiz Agreement, apd shali take all other necessury action
ard procendings as may be requiced by spplicable law, rule sad regutation, for e legad and velid ssuance
1€ Shyres (o the Puehassr.

Sectien 3.2 Registration god Lising Ulaal m lesst one (1) year after the Closing Date, thie
anpaty will take ali astion within it power to continue the Asting ar ttadiog of its Conumon Stock on the
SASGAD Piokehent Macket (or other prneipal mevkst) and will coenply. i all respacts wits e
Comspany's reporting, filing sad cther obbgatious under the bylaws or rales of the NASD, NASDAQ and
Prskshests.

The covenants ot forth in this Section 527 shall oot be deerved 10 prohiba s merger, sule of 4l
ey (orponiie reorganization I the sty swviving of sscoerding © e ﬁm;@m} ix boupd by
O, W '&{h respeet 1o Hs secntities Bsued in dxohange for <o in replacemeg of (e Shares o the
considemtion recgived far of i replacement of the Shares §s cash

secnon 3 1 Tennsfer Avent Instroctions.
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{a} Comymon Stock 10 be Ivmed Wilhons sxend. Upou the Closing, e Compty
hat nstract its Ganfer sgent 15 fssee cotifidates wqim”aie{ii i tha tainler of Shares to be rceived by the
Purchaser paravant to this Agreement, without vw:nmw tegrnd i the name of the Purchaser snd in sush
denaminations o be sgmmﬁcd by the Purchaser, So lung as the Purchsser’s wpresentariogs berein are troe
snd correct at aff relevant Husey, and o bone as ?‘vmt@&s%t commplics with spplicable frw, the Conenon Stock
shall be freely transferable on U books wd vecords of the Company.

Section 34 Usze of Proceéeds, The Conpany shall uss the procesds Gom the sale of the Securities
in sccordusce with the Jisclosure made on the Fory D o be filed with the Securfties and Exclunge
Commission, Al the Parchage’s reqosst, (e Company will provide the Purchaser g schedule of the exact
use of procesds prioe w Closing,

Secrion 4. 1General Condittens Precedent to the Oblipation of the Compasy to Sell ihe

Shares. The oblipation hereunder of the Company to lssus sd/or seil the Securitiss % the Purchascr i
subject % the satisfaction, af e Closing, of each of the conditions set forth below. Thess tonditions wmay
e waived by the Company i its solg dsoretion, W eny time

{8} Accupaey of tie P s R et ; fivs. The ropresentations and
warranties of the Purchaser sisal% Em m:c md W in ad{ naterial scs;arm @ ef it date when mede and
as of the Closing Datr a5 though made ot thar thng (except ft sny represantations snd warrantics that are
effective as of & particalar, specified dow),

5} Performange by the Perchater, Tae Purthaser shall have performed all sgrecments and
satisfied abi conditions required 1 e performead of satisfied by the Purchaser &t or prior 1 the Clesing.

() No Intonrdan, No Leggh Avtiop. No smamte, rule, regulation, sgecutive order, decres, raling
or infunctice shell heve beey enctd, sﬁtam‘! prozudested or endorsad by sey 40urt or povergnental
anthoeily of competent pesdistion which ﬁmizéxm the conswmmation of any of by ransactions
contempiated by tis Agreemmt No lagal sction, suit or poseeding shall be pending or threatencd which
sooks © réstroin or prohibit the mensactions contemplawed by this Agreemen.

i) Erecutivn. The Purchawr shall have executed two (2] ordgloads of this Agreement amd
defivered the sume W the Company.

(e} Furviigse Price. The Purchaser shall mave defivered the applicable Perdlmse Price for the
Shares w be purchased, In accordanve with Section .2 shove.

Section 4.2 Gepersl Conalitions Precpdent to the ; ir:

Sharss, The obligation &W}der of the Purchaser W acgoire mé Py fue siw E;wtmw it :uh;acx m whz

mtssfxt*fm, wl Gie Closing, of vach of the conditions set frth below. These conditiarg may be walved by
the Purchacar o any Ume W ik sole discretion.

(&) qug : csentaly anfies. The representations snd
wrrantizs of the Compary shall i:w; rras mﬂ Gorest in a8 raterisl res}wm as of the date when made and as
of the Clasing Diate a5 though made at that fime {except fiw eeprgaentatlons sid warranties that are effective
ay of ¢ pardodar. spenitiod dats),

55 Performance by fhe Company. The Compary shall have portormed ol agressents snd
satisBiad alf conditions required to be perbhrned or saticfied by the Company parsuant o thy Agreement al
o5 prior 16 the Closing, unlass 2y such sgreetpent or condltion s watved by the Purcheser in writing at or
prive @ Closing,

(= Trasling sod Lbting The Company shull not bave received notice of and tosding ip the
Ceonnpuny's Comunon Steek shall nol have been, suspéoded by the SEC or a natjons| sscurities exchange
(currently the MASDALY OTC Pinkeherr Market) (exeapt for any suspenision of wadley of Hruited durstiun

PaGE
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agroed 1o between the Company and the prinalpal sxchange on which the Cominon Stock is waded solely ©
permit dissemnination of matenal fnformetion regarding e Companyy or delistsd by such exchange, und
nading i skourities goneadly as reported by such exehiange shall 0ot bave ot any prior tme been suspended
or hmsted, or witpnarn prices shall nol heve been ecsblished on securities whose trades are reponted by
sunh exchanpe

(@} Ng Iniuuction. Mo stumte, ruls, regulution, esecutive order, decrea, ruling or Injunction shall
have bean ensoled, entired, promulpsted of endossed by ary court or govermmental suthority of competent
Jurisdiztion which prohibits the constmowmtion of any of the Uansadtions conlunplated by this Agreement.

{¢) Execution. The Compuny shall bave cxecited fwo {2) originuds of this Agreswent and
dediverad e sueme 1o the Perchaseér.

Sectioh 31 Np Legend on Stuck, Mo certificate reproseating Shsres issusd 1w the Purchaser iy
conneotion 1o this Agreement ond the associated Usmmcn Sisck Warsnt shgll comsin sry restrictive
fegemd of any kind.

Section 6, Tepptination. This Agreement may be terminazsd & any e poiod ot Closing by
tie mutual weitten consent of the Company and the Pugehiser. This Agivameet way be terminated by
artion of the respeitres Bowd of Divectors gr vihier governing body of the Purchaser of the Contpany at any
dme If the Closing shall ot huve beer consumnuitied by the fIRE (3th) buslosss duy following G dute of
this Agreeent, provided diat twe party seeking 10 terminate the Agreement is et in Breach of the
Agrsement. This Agreement shall sutersssically tevoirute without any fusther scton of either party hermo
if the Cloeny <hall uor have ooeured by the seventh (7)) business day following e dais of this
Agrempuend, provided, boweser, that any such womination shall not wrmibnate the Habilhy of any parte
ich is s in bresch of the Agreemeont.

Section 7.1 Fees and Expenses, The Compeny shall pay the fees, commltsions and expewses of
s mdvisers, brokers, finders, counsel, scoountants and other expects, i any, and ol ofher expenses
ssstiiuted therewith, inmecondance with fhelr respective agreaments. The Company shall pay 58 stsmp and
sther taxes and dutres fevied in eomnection with the isyance of e Shares,

Section 7.2 Epegific Knforcement, Consent 1 Jurizdiction.

{4} The Company snd the Purchaser ecknowledpe sod agres that brspasable demage woald occur
i the event il any of the provisions of this Aprecuent wars ot performed I sccordance with their
spucific terms oF were otherwise bredched, It e ascordingly sgireed thig the parties shall be enddtled 6w o
injunction of mjuncrinng 1 provent or owre breaches of the provisions of this Agreement und to enforce
specifimmily the terms and provisiens bereof, tis belng In sddition © any other emedy © which either of
dhers may be eotitled by low or equity.

(&) The Compuny and the Purchasor cach (1) hereby irovocably submits © the Jurisdiction of the
Unjted States Distrier Cowt and other courts of the United Siates sitiing i the State of Texas fiwr the
purpases of wiy suil, aztjon oF proceeding arising oat of or relgling W &is Agresment and (1) hereby
wasves, and sgrees ool to gt v any such sult, action or proceeding, any olaim that @ is not persopally
subject o the jurisdiction of suck cowt, Ut the sult, sction or praceeding s brought it 6 invosvenient
forum or that the venue of te sait, action o provecding is inproper. The Company eud the Purchaser cach
consenis o prodsss being served in any such sug, action or proceeding by mailiog s copy thereaf 1o such
panty m the address jn offect for natices to 3t under Yhiz Agreement and agrees that such. service sl
constitute good and sufflciem service of process wid notice Ureres!, Norhing in this parseraph shall affect
or Lt any right to serve process In any other manner permited by lzw.

Section 7.3 Enfire Apreswent: Mmendmont This Agreenwent sonteing the entive understanding
of the parties with respett 1o the mazters sovered hereby and, exept s specifivally scr forth hercin, neitber
the Company nor the Purchaser makes any representalion, warrsnty, voverunt o undertaking with réspect

€
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ay susdr matters. No provigion of Gils Agreement msy be walved or amended other thar by & wrilles
ostrument signaad by the party againg whoss egfuremant of any soch amendment or waiver i souphe

Section 74 NMofitss Any notice or other tommmnication requred or permilied o br given
herunder shadl be {n writing and shidl be effective (8) upon haod delivery or delivery by tolex {wish corrent
answer back received), telecopy of faesiruile st the address or number designated below (if delivawd on g
business day during sormal buginess bours where such riotiee s 1 b2 ceceived), or the flrer hughnes, day
following suck delivery (if defivered sther this o1 o business day during posmsl business hours whers such
nétics 15 to be received) or (B) on the second (20d) business day following the dste of mauiling by exprass
courier senvice. flly prepaid, addrossed to such address, or upon actial receipe of such mailisg, whichever
shral] first ocear.

The addresses for such communicitions shalf te:

wy tiee Company:
Crpriggnex, inc.
51 Newark Srreet, Suite 361
Hosgken, W) 07034
Aln: Draniel Zwren

uy the Purchaser: At the address set forth at the foor of thin Agreerment o a3 speaified hepeafter In woiting
by Puichaser.

Gendarme Capital Co., LLC

9442 Capital of Texas Hwy. No.
Arboretu Plaea One, Suite 560
Austin, Texas 78759

Any party herets may from Ymé o tite change 113 address {or notices by giving st feast toen (16) dayy
wiitien potice of such changed address 1 the other party heteto

Sectiver 7.5 Walvery, No walver by wither party of any default with respest 0 ahy provision,
condition or requirement of diis Agrecment shall be deemed © be & continning walves (n the future or &
watver of amy other provizion, condiion or requirement hereod, nor shall any delay or ondssion of cither
prty 1o exercise amy night berepnder in any manner impalr the execise of any such right sconddng to it
thereafles.

Secuon 7.6 Meadings, The headings herein are for cotivenience only, do 0ot eonstitute a part of
iy Agrecruent and shall nov be deermed 1o Yot or affect any of the provigicns hereof.

Section 7.7 Gaverning Lave, This Agresment is deemed mnde, and the rransactions comtemplarad
hmpsin are dosined ' have waken plece ju, e State of Teuss. This Agreement thall b governed by and
construed and eaforced ip arccrdinion with the Uiternal laws of e Stite of Texes without regard to such
state's principles of conflict of laws.

Sectionr 7.8 Supvivgh The representations and warrsntiss of the Company and the Porchsser

N B 3 i & < P B P
consained s hersin apd e agresmnnis and covenants st forth wi Sectivnz 11 through 1.4, 3.1 through 3.5
and 7.0 through 746 shedl servive Jor oa pesied of three (3} yvens after the Closing Dae,

Section 7.9 Punfleity. I'ne Company agrees that o will nor disclose, and will ot include in any
aublic annouscdnst, the name of the Purchaser without s consent, uniess snd until such disclosure ix
reguirs! by law or spphoehle regnfation, sad ther only w the et of such requirement.

Secticn 7.10 NASDAQD. The tenns "SASDAL wr "NASDAD OTC Pinksheet Masker” barsin
refers w the principal market on which the Conunon Stock of the Company §s fraded, IFthe Comman Srock
i Hsted o6 4 seeinyiey exchiags, of i anather market becomes the principal market on which toe Coramon
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Stack tr waded or thtusgh which price quotailons for the Common Sock are reported, the tenm
NASDAG” or "NASDAG OTC Piakshoet Market” shall be deemed 10 refer o such exchanps or other
prineipal market

Section 711 Acceptance Bxerution and debivery of this Apreement by the Purchaser shall
constitute an offér 1w purchase the Shares, which offer, uniess previously reveked by the Purcheaser, may be
accepred or rejeted by the Company, m s soie diseretion for any ceuse or for no tauee and without
Hanility 1 the Purchaser, The Company stall indicsie acceptanse of this Agreement by signing a3 Indizated
on the signature page sereof.

Becsion 7.12 Bipding Agreement. Upon arceprance of this Agreement by the Company, the
Purchaser apgress thal #f may 200 capcel, wrminade or yevoke any agreement of the Purchaser made
heseunder, and thar thie Agresment shdl sorvive the death or disability of the Purchaser snid shell be
binding upun heirs, (nocessors, assigns, caceulbrs, sdmisisrators, gusrdium, couservators or persnnad
reprecentatives of e Purchaser.

Section 7.13 Incorporativn euce. All informanion set forth on the Signature page o

wcosporutod uy indegral terms of this Agresnient,

Sexton 714 Counterparts. This Agreement may be signed in muliple counrerparts, which
coutmerparts shall sonstioute one and the same origimal Instraen

Section 7,15 Severabiiity. If auy potion of dus Apreement shall be geld dlegsl, unerfarceable
vasd or voidable by any court, each of the remaliing witng hereat shall nevertheless romain in full foree
ared effecs 2 2 sepaanle contiget.

Section 7.0 Suecessors god Agsiens. Thiz Agrsameot shall be binding upon and fnure @ the
begelit of the parties hereto and thefr respective suceessors and parvained assigns.

»,

MNOWTTNESS WHEREDF, the Purchaser s execated this Agreemesnt on Gee date set funly beiow.

[BUOTNATURE PAGE FOLLOWS]
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DATED:

Februarv 4, 2016

COMPANY: OPTIGENEX, INC

P ,{ X/,
&N . s
By {\ }‘u’( ‘ -""",’_ )

Zwviven, Prestdent

PURCHASER: GENDARME CAFITAL COLLLG

/)
A2l

FAGE

29589



F

~

5

110 01:Bop Patrick 0Nl 5512826680 p2

Law Offices of Cassandra Armento, Esq.

112 South Main Stueet, Box# 219
Stowe, Vermont 05672
561.308.2702 phone
581.282.8885 fax

CASELAWI@acl.com

February 11, 2010

VIA FAX (#) (8013 277-3147
AND REGULAR US. MAIL
Interwest Transfer Co., Inc.
1981 Hast Muorray Holladay Road
Suite 100
Salt Lake City, UT 84117

Attry: Julie Felix

Re:  Issuance of eight hundred million (880,000,000) shuares of common stock
of Optigenex, Inc.., 1 Delaware Corporation, (the “Shares”™) to Gendarme
Capital Ceo., LLC, which is 3 company residing io the state of Texas.

To Whom H May Concern:

We have acted as special counsel to Gendarme Capital Co., LLC, a Texas company (the
“Purchaser”) in connection with a subscription agreement and the purchase of eight hundred million
shares of common stock of Optigenex, Inc., a Delaware corporation (the “Company™). We have been
requested 1o prepare this opinion letter regarding the issuance of the common stock in the Company,
The Company is issuing the shares to Gendarme Capitdd Co., LLC (the “Puwrchaser” and an
“areredited investor” as defined in Rule S01{a)(1}-(4), (7), and (8} promulgated by the Securities and
Exchange Commission under the Securifies Act of 1933, and Securitics Act of 1933 (together the
“Securities Act™ or the "Act”) and as emended and mode effective in subsequent Release Numbers
33-6389, 33-6437, 33-6663, 33-6758, and 33-6825) in an offering exemnpt from regigtration pursuant
to Rule 504 promulgated uwnder Regulation D of the Securities Act of 1933, as amended, and the Texas
Securitics Act, Soction S{T) with Rules 109 4(b)(1) and 139.16 of the Texas Admipisuative Code

¢ promulgated there under (the “Offering™).

In rendering this opinion we reviewed such documents as we deemed necessary regarding the
offering including the Subscription Agreerment, Articles and By-Laws of the Company and
amendments thereto, corporale books and records, including but not limited t, minutes of directors
meetings and resolutions of the Company’s Board of Directors related to the asuthorization and
issusnces of the Shares in connection with the Offering.  We have viewed s certificate of the
Company’s President verifying that the Company is (i} vot a reporting company under the 1934
Securities and Exchange Act; (it} an operating company with a specific business plan; and (jii) has not
sold securities pursuant to exemption under Rule 504 within the past twelve calendar months in an
aggregate dollar amount that would preclude the contemplated sales of Shares under that rule. In
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addition we have made such investigations, and have considered such questions of law, as we
considered necessary and appropriate for the purposes of rendering this opinion. In all such
examinations, we have assumed the genuineness of all signatures, the authenticity of all documents
subroitted to us as originals, the conformity 1o original documents of all documents submitted to us
as copies and the authenticity of all originals of such documents submitted as copies. As to all
questions of fact relevant to this opinion, we have relied upon representations made by the
Company, Gendarme Capital Co., LLC and their respective agemts and have assumed that the
answers, represeniations and warranties made are wue and correct. Furthermore, we have reviewed
all spplicable federal and state laws and rules and regulations as necesssry and appropriste,

~ including, but not limited to Securities and Exchange Commission Regulation I (especially Rules

. 501, 502, 503, 504 therennder), and the Texas Securitics Act, Section 5{T) with Rules 1094(b)(1)
and 139.16 of the Texas Administrative Code promuigated there under.

A. Basis of Our Legal Opinion. The following is the hasis for our supporting logal
opinion for the requested issuance and delivery of the Shares free of any restrictive legend.

The opinions expressed below are subject to the factual qualifications set forth below:
1. New Rule 504

Section 5 of the Sccurities Act requires (with certain defined exceptions), that all
securities involved in original distribution by the issuer must be registered.
Regulation D promulgated under Section 3(b) of the Act provides various means
under which an issuer not subject to the reporting requirements of Sections 13 and
15{(d}) of the Ad, and which is neither and investment company nor a blank check
company may make an offer and sale of securities without registmtion upon
satisfaction of certain requirements. Rule 504 is available to any company that, at
the time of offering:

a. is not a “reporting company” under the Securitics and Exchange Act,
and is not subject to reporting requirements under Sections 13 and
15¢d) of the Act.

b. is not a development siage company that either had ne specific
business plan or purpose or had indicated that its business plan was to
engage in & mmerger or acquisition with an unidentified company or
entity;

¢ within the last twelve calendar months, the dollar amount of any
offering exempt from registration, as under Rule 504 of Regulation D,
may oot have exceeded one million dollars;

d. each investor is a bons lide resident of the state(s) where the offering
is made; and
& the investor was not, prior to, nor would be subsequent to, the offering

an “affiliate” of the issuer within the meaning of Rule T44¢a)(1} under
the Securities Act.

£ Revisions to Rule 504 were effected on April 7, 1999 prohibiiing
general solicitation and general advertising of the offering by the
issucr.  Furthermore, the revisions provided that sccurities issued
under the Rule be restricted, unless one of the following conditions
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specific to state Jaws relevant to the offering are met:

i the offer is made exclusively in one or more states that provide for
the registration of the securities, and require the public filing and
delivery to investors of 4 substantive disclosure document before sale,
and are made in accordance with those state provisions;

ii. the offer is made in one or more states that have no provision for
the registration of the securities or the public filing or delivery of a
disclosure document before sale, if the securities have been registered
in at least one state that provides for such registration, public filing
and delivery before sale, offers and sales are made in that state in
accordance with such provisions, and the disclosure document is
delivered before sale to all purchascrs (including those in the states
that have no such procedure); or

iii. the offer is madc exclusively according to state law exemptions
from registration that permit general solicitation and general
advertising so long as sales are made only to "accredited investors” as
defined in Rule 301{a).

If any of these state standards are met, consisfent with Rule 304, the sharcs issued
pursuant 1o the offering need not be restricted and may be traded in secondary
transactions if either registered or exempt from the registration requirements of the
Act. Accordingly, the shares issued pursuant to such an offering may be issued by
the Company without restrictive legend as to resale and may be delivered o the
Purchascr upon full payment of the associated purchase price, unless the Purchaser
were 1o become an affiliate of the Company as defined in the Sccuritics Exchange
Actof 1933,

Finally, Rule 504 of Repulation D requires that Form D be filed by the Company
within 15 days from the date of the first sale of secuzities under the Offering, though
there is no penalty for late filing.

2. Texas State Statutes.

The Texas State Securities Boeard, pursuant 1o Scetion 5(T) of the Texas Secunties
Act, promulgated Rules 109.4(bX1) and 139.16 exempting offers and sales to
“aceredited investors” from the state securities registration requirements of Section 7
of the Texas Sccurities Act Known as the “Individual Accredited Investor
Excrnption,” Texas Rule 139.16(1) exempts from swate registration requirements the
offer and sale of securities by an issuer (0 an “accredited investor™ as definad in Rule
501(ay of the 1.8, Securities Act of 1933, Furthermore, Rule 139.16(¢e) provides for
gereral “Limited Use Advertisements” to be used “in connection with an offering
under this section {139.16(1}] that can “be disseminated by any means, direct or
indirect.”

BEv virtue of the aforementioned, and the provisions of Rule 504 of Regulation D,
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the oflering and sale of the Shares will be exempt from registration and the
certificates representing the Shares are not required to bear a restrictive legend, since
the Shares issuable upon the exemption provided by Rule 504 of the Securitics Act
will be sold o an aceredited nvestor pursuant to Rule 504 and issued “[e]xclusively
according to [a] state law exemption from registration that permit{s] general
solicitatton and general advertising so long as sales are made only w0 ‘aceredited
invesiors™, Thercfore, the Shares may be issued as “free trading™ shares, i.e. free of
any restriclive legend pursuant to this Rule 504 and Texas Securities Statutes.

Legal Opinion. Accordingly, based upon the above we are of the epinion as follows
with respect o the issuance of the Shares:

1. The Company is incorporated in the State of Delaware and i3 not a reporting
company subject to the reporting requirements of Section 13 or 15(d) of the
Securities bxchange Act of 1934, as amended.

2. The prescribed number of originals and coples of Form D, together with
applicable filing fees, were, timely filed with the Securities and Exchange
Commission.

3. Within the twelve month period prior to the date of this opinion, the
Companv has not made any offers or sales of securities in the United States unless
such offers and sales have been registered under the Securities Act of 1933, as
amended {the “Act™), or such that the aggregate value of any shares sold in the prior
rwelve month period ander an exemption from registration, together with the value of
the Shares shall pot exceed an aggregate of $1,000,000.

3. General solicitation or advertising, if any, will be conducted by the Company
in sccordance with Texas Statutes and Rule 139.16(¢) promulgated there under.

4. The Company relied upon Regulation T in connection with the offering and
sale of the Shares. The Company’s reliance on Regulation D) in connection with such
offerings and sales was for purposcs only of such offerings and sales. The Company
has represented and required the Purchaser o represent that such offerings and sales
were not @ part of any plan to evade any otherwise applicable registration provisions
of the Act.

5. The Company is and at all tmes has been aware that reliance upon
Regulation [ does not obviate the need to comply with any applicable state law
relating to the offer and sale of securities.

6. At no tme has the Company been an “investment company” with the
menning of the federal securities laws, and was not a development stage company
that either had no specific business plan or purpose or had indicated that its business
plan was [0 engage tn a merger or acquisiion with an unidentified company or entity.

7. The Shares, when issued will be validly issued, are fully paid and are non-
assessable,
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8. The sule of the Shares will not exceed the aggregate amount of $1,000,000
{which the Compsny has represented to be true} and other fhcts given to us by
management are true and correct.

9. All conditions of Rule 504 and the applicable Texas Statutes are met {as they
relate to the facts given to us and based on our review of the Subscription
Documents). Consequently, the issuaoce of the Shares will be exempt from
registration pursuant 1 Rule 504 of Regulation D and the applicable Texas Statutes.

16,  The Company, through the Board of Directors, have taken all necessary and
required corporate action to cause the issuance and delivery of the Shares in
accordance with the Subscription Agreement and Offering documents. Further, that
the Shares when issued in accordance with the Subscription Agreements and this
opinion, will be duly authorized, validly issued and non-assessable.

11, The Purchaser is not (a) the issuer, (b} an underwriter of the issuer with
respect to the shares and as defined in Section 2(11) of the Securities Act or (¢} an
affiliate of the issuer with the meaning of Rule 14401 under the Securities Act.

12. The Purchaser is an “accredifed investor” as defined by Rule 501(a) of
Regulation D.

13.  Upon issuance of the Shares, the Purchaser shall own less than 9.99% of the
total issued and outstandiog shares of the Company’s common stock.

14.  Consequently, with respect to the forepoing opinions, when issucd, the Shares
may be issued without a restrictive legend, may be delivered to the Investor in
accordance with the Subscription Agreements, and may be frecly taded in
accordance with all applicsble federal and state securities laws, except by affiliates of
either company.

Our above opinions are subject to the following qualifications:

Members of owr firm are qualilicd to practice law in the States of Vermont and

. Massachusetts and we express no opinion as to the Jaws of any jurisdictions except for thoss
Vermont and Massachusetts, the sceuritics laws of Texas referred to herein and the United States of
America referred to herein. For the purposes of rendering this opindon, we have assumed that if a
court applies the laws of a jurisdiction {other than the Texas securitics laws referred (o berein) other
than the laws of Vermont and Massachusetts, the laws of such other jurisdiction are identical in all
rmaterial respects to the comparable laws of the States of Vermont and Massuchusetts,

The opinions set forth herein are expressed as of the date hereofl and remains valid so

long as the documents, instrurnents, records and certificates we have examined and relied upon as
noted above, are unchanged and the assumptions we have made, as noted above, are valid.

In aceordance with this opinion, upon receipt of any issuance resolution of the Company in
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the pame of Gendarme Capital Co., LLC please issue the Shares without restrictive legend in the
name of:

Gendarme Capital Co., LLC
9442 Capital of Texas Hwy No.
Arboretum Plaza One, Suite 500
Austin, TX 78759

And DWAC to:

Penston Financial Clearing: 0234 / Gendarme Capital Co,, LLC: 49140627

OC Securities, Inc.

22672 Lambert Street, Suite 602

Lake Forest, CA 92630

FRO: Gendarme Capital Co., LLC/Acct. No. 49140627

This opinion is being furnished by vs as outside counsel to the Company and 1o the transfer
agent and registear of the Company’s common stock and s solely for your use and benefit, and may
not be disclosed to or relied upon by anyone else without our written consent in each instance.

Very truly yours,

Cassandra Armento, Esqg

112 South Main Streel, Box# 219
Stowe, Vermont 05672
561.308.2702 phone
561.790.0906 fax

CASELAW 1éDad com
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INTERWEST TRANSFER CO., INC.
1981 MURRAY HOLLADAY RD, STE 100
SALT LAKE CITY, UT 841 17
Phone: (801) 272:9294 « Fax: (801) 277-3147

Broker:

OPTIGENEX INC/DWAC FAST AGENT
P O BOX 3521
HOBOKEN, NI 07030

For:

OPTIGENEX INC - COMMON

(Certiﬁcatcs Surrendered

} [ Certificates Issued

FB63 X 333,344,153 FAST BALANCE - CEDE & CO

Extra Information: DWAC DEP 504-D FREE 13,056,356 SHARES FBO TRENRASP

Reference Note: NOTE CONVERSION

Total Shares Surrenderéd: 333,544,153

Toral Shares Issued: 346,600,509

FB64 X 346,600,509 FAST BALANCE - CEDE & CO

Issue/Cancel Date:  (6/4/2009 Traunsaction ID: 62009KR0033

New Certificates Issued: ]
Certificates Surrendered: 1

iG/412009 10:16:26. AM

Page |
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Control Log Entry

Company Name: OPTIGENEX INC - COMMON

Transfer ID: 62009KR0033
Company ID: 10547 ‘

Total Reference

Control Investment Free Trade
Beginning Bafance 0 9,397.052 333.801,874 343,198,926 DWAC DEP.§04-D FREE,
. 3,056, £80
0610412009 Change 0 13,056,356 13,056,356 }REN%?&SS%S:OA?;ES
KR New Balance 9,397,052 346,858,230 356,255,282 CONVERSION See File FB64

6/472009 10:16:26 AM
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CORPORATE RESOLUTION AUTHORIZING THE ISSUANGE OF NEW SHARES FROM NEW STOCK

OPTIGENEX INC.

ST
CLAES OF gTOCK

RESOLVED m'r lNTERWEBT TRANSFER COMPANY, STOCK TRANSFER AGENT FOR THE ABOVE CLASS OF
STOCK FOR THE ABOVE COMPANY, IS AUTHORIZED BY THE COMPANY TO ISSUE THE SHARES BESCRIBED
BELOW AND INCREASE THE QUTSTANDING SHARES ON THE BOOKS OF THE COMPANY. THIS ISSUE IS
APPROVED AND AUTHORIZED BY THE BOARD OF DIRECTORS.
Datep: JUNE 2, 2009 |

1 :
ISSUANCE INSTRUCTIONS, (PLease TvPe)

REGISTERED NUMBER OF TYPE OF G6UE RESTNICTED OR FREE TRADING EXEMPTION
NAME & ABDRESS SHARES 504 FREE TRADING {REQUIRED IF FREE TRADING)
RENRASF 18,058,356
CTRENRASE D | (12.056:356 e TRADING (a4
REQUIRED INFORMATION REGLUIRED REQUIRED REQUIRED 1T EREE TRADING MEED FILING,
FILING DATE AND MAY REQUIRE
FURTHER DOCUMENTS YO
BUPFORT IEGUE.

INCREASING THE NUMBER OF SHARES OUTSTANDING BY A TOTAL OF 13,056,356 SHARES.
(NOTETHS RESOLUTION IS ONLY USED TO INCREASE THE CONTROL BOOK, BOT TO TRANSPER STOCK BETWREN PARTIES.)

1, THE UNDERSIGNED, QUALIFIED OFFICER OF THE ABOVE COMPANY, CERTIFY THAT THIS IS A TRUE COPY OF A
RESOLUT!ON SET FORTH AND ADOPTED ON THE BELOW DATE, AND THAT THE SAID RESOLUTION HAS NOT
IN ANY WAY RESCINDED, ANNULLED, OR REVOKED BUT THE SAME IS STILL IN FULL FORCE AND EFFECT.

pdl ]

"G SIGRATURE

HEL ZWIREN
OFFICER'S NAME PRINTED

PRESIDENT AND CEO
OFFICER'S TITLE

TELEPHONE NUMBER |

FACSIMILXE NUMBER

Dare

_‘,‘f
B
= ™
%Om%

o

%

MAILING INGTRUCTIONG, EXPRESE OR MAIL | EXPRESS NUMBER
COMPANY HAME/ ATTENTION INSTRUCTIONS G APOLICABLE)
MAILING ADDRESS
TELEPHONE NUMBER )
DWAGC EHARES
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OPTIGENEX, INC.

K Exeufive Officer’s Certificate

Ihcrebyccrhfythaﬂamtheduly elected, qualified and incumbent President of the undersigned
Company, that I am authorized by the Company to make, execute and deliver this Certificate and
that I am personally familiar with the following facts. On behalf of the Company in my capacity
- ' set forth above, 1 hereby certify to the Company’s securitics counse] and the Company’s transfer
" agent, the following:

I.

The Company is & corporation organized under the laws of the state of its incorporation
and is in good standing therein.

. The Company is not subject to the reporting requirements of Section 13 or 15(d) of the

Securities Exchange Act of 1934, as amended (the 34 Act”); is not an investment
company; and is not a development stage company as rcferred to in Rule 504(a)(3) of

- Regulation D, under the Securities Act of 1933, as amended (the 33 Act™).
I
'In the past 12 months from the date hereof, the Company sold no shares (the “Subject

Shares™) of Common Stock in a transaction exerapt from the registration requirements of
the "33 Act, under Rule 504 of Regulation D promulgated under the "33 Act.

There are a total of 343,198.926 number of shares of common stock issued and

" outstanding of the Company as of the date of this Officer’s Certificate.

The Company has not sold securities in the twelve months previous to the date of this
Certificate under Rule 504 of Regulation D in excess of onc million ($1,000,000) and the

. dollar value ofany securities issued by the Company in the previous 12 months was §

ZERO L

With the exception of the Subject Shares or pursuant to the provisions of its outstanding
securities, the Company has no agreements or understandings with any party relating to
the issuance of its Common Stock.

The Company ‘is not making and does not currently propose to make a pubhc offering of
its Common Stock

m Company agtws not to authorize and/or issue any Securities until the funds for the

 shares of Common Stock being issued pursuant to the Subscription Agreement dated the

same date berewith (the “Shares”) have been disbursed to the Company.

The statements made in this certificate are true and correct, and made with the knowledge
that the Company’s sccurities counsel will be relying on this Certificate.
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10. The shares of Common Stock being issued pursuant to the Subscription Agreement dated
the same date herewith (the “Shares™) are fully paid and non-assessable.

11ThaCompanywaﬁlcaPonanvamgmesaieofﬂseSharesasspeciﬁcdmdu
Regulation D.

12. ﬁcCommyizﬂsmadznosaiesoftheSharﬁinsmtesmhexthmDeiawm

13. Tothebestafmyknoﬂedgemdbehef nelthaﬂheCompanynoranyofrEpmdmcssors
is (a) subject to any order, judgment, or decree of any court restraining or enjoining the
Company from engaging in any conduct or practice in connection with the purchase or
saje of any security; or (b) subject to a United States Postal Service false representation
orderwithinﬂiﬁpastﬁve(S)yws

14. To&cbmofmykmw!edgcsnébeﬂef,moﬂiccrordxmroftheCompmyorownnr

: ofmorethantmpcant(w%)ormoreoftheCompmysCommonSmckhasbeen

convicted within the previous ten (10) years of any felony in oconnection with the

- purchase or sale of any security, nor has any such officer, director or owner of securities

"been subject to a United States Postal Service false representation order within the past
five (5) years.

IN WITNESS WHEREOF, the undersigned authorized officer of the Company has executed this
Certificate.

OPTIGENEX, INC.
A Delaware Company

By:

4 Daicl Zwiren
: : President, CEO, Secretary
. Dawd: this 2nd day of June, 2009

T1t1e
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C | EXHIBT A

NOTICE OF HOLDER CONVERSION
m&m&mwmw«amwm«qﬁm Convert the Note)

The undmxgned hereby elects to convert the attached Convertible Note into
- free trading shares of common stock (the “Common Stock™), of

'OPTIGENEX, INC. (the “Company™) according to the conditions hereof,
- 88 of the date written below. No fee will be charged to the holder for any
conversion, except for such transfer, if any.

Conversion Request:

 Glder
Date to Effect Conversion

17305(0776‘(_0

Numbarof_gjﬁ_mdmgshamomenmonStocktobeiwued

3
i

Michacl Gelmon
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EXHIBT A
NOTICE OF HOLDER CONVERSION
(To,Be Executed by the Registered Holder in order to Convert the Note)

. The undersigned hereby elects to convert the attached Convertible Note into
free trading shares of common stock (the “Common Stock™), of
OPTIGENEX, INC. {the “Company”) according to the conditions hereof,
as ofithe date written bélow. No fee will be charged to the holder for any
conversion, except for such transfer, if any.

Conversion Request:

(o] lomy

Date to Effect Cofiversion

5,050 A0

Number of FREE trading:shares of Common Stock to be issued

Trenrasp, LLC

Michael Gelmon



Rule 144(6)(1) seller’s Representation Letter

pate:__ 0 01

Re: SEC Rule 144(b)(1) Sals of /3 , 056, 55¢ . shares of the Common Stock (the “Shares™)

of OF6X (the “Compaay”)

To Whom It May Concern:
In connection with the sale referenced above, the undersigned represesits that:

1 The undérsigned lsnotnownnrhasmcuudmignedbecavmhm the preceding three months an
affiliate of the Compa

2. Tbetmdmﬁgzedhumﬁdﬂiymeddm&msfmat lemtoneyearududmganypmod@mg
which the undersigned has'a short position in, or an option to dispose of, any securities of the
Company.

3. The sale of thie Shares complies in all respects with the undersigned’s requirements under Rnle

144(bX1)

Themdm@adagxeesmnoﬁfyyw immediately if any of the representations provided becomes mwcmrsbefore
tlussa!awmpkmmmﬂmmammmemdsofmmmymbewdu:mlmsferof
theShauﬁaeofanymsfumﬁcﬁomhasbmmlm

Zrm o)
Npzme of Suller

Titly of Signatory if apphicoslz)



THE SourLis Law FIRM

Secumms and Corporate Attom:ys

The Galleria

" 2 Bridge Avenue - -
Red Bank, New Jersey 07701
(732 530-5G07 Fax {732y 530-9008
www,Sourlislaw.com
VirginiasfSouriisLaw com

Virginia K. Sourlis, Esq MBA
* “Philip Magri, Bsq.'
~ Joseph M. Patricola, Esq.*"*

* Licensed in Ni
+ Liteased in NY
# Licensed in DC

April 13, 2009
Interwest Transfer Company, Inc.

Re:  OPTIGENEX, INC. (the “Company” or “Issuer”™)
Delaware Legal Opinion for the Issuance of 504 Shares of Common Stock .

Dear Sir or Madam:

We have been requested to provide you with a legal opinion as corporate securities
counsel for the Company with respect to a 504 Convertible Note dated January 9, 2009 (the
“Note™) that is convertible up to 252,659,260 free-trading common shares, which at this time,
Trenrasp, LLC, the holder of the Note, wishes to convert a portion of the Note into 11,870,494
shares of common stock (“Shares™); Trenrasp is authorized to transact business within the State
of Delaware (individually, the “Purchaser” and collectively the “Purchasers”), in an offering
exempt from registration under the Securities Act of 1933 ( the {*Securities Act”) pursuant to
Rule 504 of Regulation D promulgated thereunder, Sections 7309@)(8) of the Délaware
Securities Act, and Section 510(a){1) of Part E under the Riles and Regulations Pursuant to the

Delaware Securities Act.

In connection with this opinion, we have reviewed applicable federal and state laws, rules

and regulanom and have made such investigations and examined such documents and material

- related to the Company and the Purchaser as we have deemed necessary and appropnatn under
the circumstances, including, but not limited to, the fol lowing:

1. SEC Regulation D, especially Rules 501, 502, 503 and 504 thereunder.
Section 7309(b)(8) of the Delaware Securities Act, and-Section: 510(a)(1) of Panrt
E under the Rules and Regulations Pursuant to the Delaware Securities Act.

3. Articles’'of Incorporation-of the Company as filed thh the State of Delaware and
Bylaws adopted by the Company.
4, Various corporate books and records, including minutes of directors meetings and

resolutions of the Company’s Board of Directors related to the authorization and

issuances of the Shares;
5. A certificate of the Company’s president stating that the Company:
a. is not a reporting company under the 1934 Securities Exchange Act;

b. isan operating company with a specific business plan; and


mailto:Virginii!@SourlisLaw.com
http:www.Sourli~L~w.com

¢. has not sold securities pursuant to excmptzon undcr Rule 504 within the past
twelve (12) calendar months in an aggregate dollar amount that would
o preclude the contemplated sales of Shares under that rule.
6.. - Subscription Agreement executed by the Purchaser, including- ‘various
- representations of the parties therein. '

" The Law
Ru!e 504 Exemption,

Section 5 of the Securitics Act requires with certain exceptlons that all securities
involved in an original distribution by the issuer must be registered. Regulation D promulgated
under Section 3(b) of the Securities Act provides several means by which an issuer which is not
subject to the reporting requirements of Section 13 and 15(d) of the Securities Exchange Act and
is neither an mvestment company nor a blank check company may make an offer and sale of
securities without registration upon satisfaction of certain requirements.

Rule 504 is available to any company that, at the time of the offering:

1. is not a “reporting company”;

2.isnota development stage company that either had no specific business plan or
purpose or had indicated that its business plan was to engage in a merger or acquisition with an
unidentified company or entity;

3. if the issuer has utilized Rule 504 within the last twelve calendar months, the
dollar amount of the offering may not have exceeded $1,000,000;

4, each investor is a bona fide resident of the state(s) where the offering is made;

and

5. the investor was not, prior to, nor would bé subsequent to, the offering an
“affiliate™ of the issuer.
On-April 7, 1999, revisions to Rule 504 went into effect that prohibit general solicitation

and general advertising of the offering by the issuer and which provide that securities issued
under the Rule will be restricted, unless certain specified conditions are met. These conditions -

-are:
1. the shares issued pursuant to the offering are issued under a state law

exemption requiring public filing and delivery of a disclosure statement (Oftcn termed Oifermg
: Matcnals) prior to offer and salc, or - :
' 2. the “shares 1ssued pursuam to the offering are issued under a state law

exemption that permits general ‘solicitation and general advertising, available in only a minority
of the states (including Delaware), when the offer is limited to only accredited investors as

defined in Rule 501(a) of Regulation D.

If either state standard is met, consistent with Rule 504, the shares issued pursuant 1o the
offering are not restricted and are freely tradable on any secondary market.



Consequently, the shares issued pursuant to such an offering may be issued by. the
Company without affixing to the associated stock certificate a restrictive legend as to resale, may

. be delivered to the Purchaser upon full ‘payment of the associated purchase price and may be

freely traded unless the Purchaser weré t0°become an affiliaté of the Company (perhaps through
later purchascs or their principals were to be become an officer or dlrector of the Campany}

Rule 504 of Regulation D requzr&s a filing within 15 days of the date of commencement.

:of a given. offcnng period. While there is no penalty for a late filing, the Company will need to

file.a Form D with regard to this new offering period.

Delaware Exemption.

Section7309(b)(8) of the Delaware Securities Act provides for an exemption from the

‘registration and.notice filing requirements set forth in Sections 7304, 7300A, and 7312 of the

Delaware Securities Act'where the transaction involves any offer or sale to an institutional buyer.

Section 510(a)(1) of Part E under the Rules and Regulations Pursuant to the Delaware
Securities Act defines “Institutional Buyer” 1o include an “accredited investor” as defined in -
SEC Rule 501(a)(1)-(4), (7) and (8), excluding, however, any self-directed employee benefit plan
with investment decisions made solely by persons that are “accredited investors™ as defined by
Rule 501(a)(5)-(6) . Pursuant to SEC Rule 501{a)(8), an entity in which all of the equity owners
are “accredited” (as defined in Rule 501(a)(5)-(6)) comes within the definition of “accredited

investor”,

The Delaware applicable exemption does not prohibit general advertising or general
solicitation and therefore, the exemption allows general advertising and genecral solicitation.

Therefore, the Delaware Securities Act provides for an exemption from the regisiration
and notice filing requirements as set forth in Section 7304, 7309A, and 7312 of the Delaware
Securities Act where the investor is a validly formed business entity in which all of its equity
owners are accredited in accordance with Rule 501(2)(5)-(6)). Not exempted under this provision
are sales to individuals who are accredited investors under SEC Rule 501(a) (5) and (6).

" No filings are required and there is no. restriction prohlbltmg general advertising or .
gencral solicitation or requmng investment intent.

Legal Ogmmn

" Based on the foregoing,.and subject to the quahhcatxons set forth herein, it is our opm;on
that

Ths'Ccmpanvy 1s not a reporting company under the 1934 Secun’tics Exchangs Act, and”
intends to make-an offering for purchased securities for its own account, which, if” aggegated
with all secunties-sold during the preceding 12 months, will not exceed $1,000,000.

The Purchaser is (i) an accredited investor as defined in Rule 501(a) of Regulation D of
the Act and Section 510(a)(1) of Part E under the Rules and Regulations Pursuant to the
Delaware Securities Act (if) an “institutional buyer” as set forth i Section7309(b)(8) of the
Delaware Securities Act and Section 510(a)(1) of Part E under the Rules and Regulations
Pursuant 1o the-Delaware Securities Act, (iif) is purchasing the Shares for its own account and .

3



was not formed for the specific purposé of acquiring. the Shares, and therefore has complied with
applicable federal and state law and qualifies for the exemption from registration set forth in the
Securities: Act.pursuant_to Rule 504 of Reguianon D,. Section7309(b)(8) of the Delaware
‘Securities Act and Seciion 510{3}( ) of Part E undcr the Rules and Regulations Pursuant to the

Delaware Securities Act

Further, the Purchaser is not (i) the Issuer, (ii) an underwriter of the Issuer with respect o
the Shares (within the meaning “of ‘Séction 2(11) of the Securities Act) (ihi) an afﬁhaze of the
Issuer (within the meaning of Rule 144(a)(1) under the Securitics Act, (iv) actmg in concert
within the meaning of Rule 144(&)(3)(3!1} nor will they be acting in concert berween the
Purchasers and any affiliates of the Company or any other persons involving public sales of the
Company’s unregistered common shares under Rule 144, (v) in common ownership with any of
the Purchasers of the respective companies in this offering, nor has any affiliation with any
officers or affiliates of the Company, accordingly, the Shares may be issued and delivered to the
Purchaser upon full payment of the associated purchase price without a restrictive legend under
the Securities Act of 1933, as amended.

As to matters of fact, we have relied on information obtained from public officials,
officers of the Company, and other sources, and we represent that all such sources were believed
to be reliable. We have relied upon the Company's assurances that it shall make reasonable
inquiry to determine that the prospective Purchaser has a legitimate investment intent in
purchasing the Shares, and the Purchaser’s representations as to its net worth and investment
intent. The undersigned is licensed only in the State of New Jersey and this opinion covers, in
part, Delaware statutory law, where the undersigned is not licensed.

We have made no independent attempt to verify facts provided us and set forth herein
and that all signatures, documents or copies submitted to us are genuine and authentic. This
opinion is limited to and conditioned upon, the facts as stated herein as of the ‘date hereof. 1
disclaim any undertaking to advise you if changes in law or fact which may affect the continued
correctness of any of my opinions occur as of a later date.

This opinion is solely for the use of the Company and its transfer agent, and may not be
published or provided to any other person or entity without written permission from the

. undersigned.
4 Very truly yours,

The Sourlis Law Fum-
gkt

Virginia K. Sourlis, Esq.



‘ New Yorl-. NY

PROMISSORY NOTE
' ,_Jangxary@,:zo.()?
534,109

FOR VALUE RECEI\’ED the undersigned, OPTIGENEX INC a Delaware corporation
(the “Company™), promises to payto TRENRASP, LLC, a Delaware hmlted liability company .
(the “Lenders™) at 1000 N. West Street, Suite 1200, Wilmington, DE 19801 or other address as
the Lender shall specify in writing, the principal sum of Thirty-Four Thousand One Hundred
and Nine Dollars (§34,109) and interest at the annual rate of twelve percent (12%) on the

unpaid balance pursuant to the following terms:

1. Principal and Interest. For value received, the Company hereby promises to pay to the
order of the Lender in lawful money of the United States of America and in immediately
available funds the principal sum of Forty-Two Thousand Eight Hundréd Eighty-Six Dollars and
Seventy Seven Cents ($38,202.08), together with interest on the unpaid principal of this note at
the:rate of twelve percent (12%) per year (computed on the basis of a 365-day year and the actual
days elapsed) from the date of this Promissory Note (the *“Note™) until paid.

2. Principal and Interest Pavments. All principal and accrued interest shall be due and
payable on January 8, 2010 in cash; provided, however, in the event that the Company receives
any financing from any other source all proceeds received in connection with any such financing . -
shall be paid-to the Lender until such time that all outstanding principal and accrued interest has
been paid to the Lender. All payment amounts shall be first applied to interest, if any, and thento -

the balance to principal.

3. Right of Prepavment. Notwithstanding the payments pursuant to Section 2, the
Company at its opticn shall have the right to prepay a portion or all outstanding principal of the

Note. There shall be no prepayment fee or penalty.

4. Conversion.

(a)  Atany time on or prior to the Maturity Date, any amount of the unpaid Principal
Arnount (the “Conversion Amount”) may be converted into up to 252.659.260 free- tradmg and
‘unrestricted shares of Common Stock of the Company. ]

_ .(b) In the event that the Principal Amount on this Note is converted into Common
Stock in accordance with the terms of this Section 3, the Company shall promptly issué to the
Noteholder a certificate representing the shares of Common Stock into which the obligations of
the Company under this Note have been converted, which certificate shall be frée of any légends
restricting the transfer of such certificate or the shares of Common stock represented thereby,

- unless otherwise contemplated.

(¢)  No certificates representing fractional shares of Common Stock shall be issued to
Noteholder upon conversion of principal due hereunder into Common Stock, no dividend or


http:38,202.08

distribution of the Company shall relate to fractional share interests and such fractional share
interests will not entitle the Noteholder to vote or to any rights as a stockholder of the Company.
The Noteholder shall pay 1o Company cash in lieu of any fractional shares of Common Stock
resulting from- conversion of any principal due hereunder, concurrently with the 1ssuance to -
Noteholder of the Commsn Stock to which such fractxona} shares relate. k

5. Wajver and Consent. To the fullest extent permitted by law and except as otherwise
prov1dcd herein, the Company waives demand, presentment, protest, notice of dishonor, -suit
against or joinder of-any other person, and all other requaremcnts necessary to charge or ho d the

Company liable with respect to this Note.

6. Costs, lndemmtnes and Expenses. In the event of default as described herein, the
Company agrees to pay all reasonable fees and costs incurred by the Lender in wllcctmg or
securing or attempting to collect or secure this Note, including reasonable attorneys’ fees and
expenses, whether or not involving litigation, collecting upon any judgments and/or appellatc or
bankruptcy proceedings. The Company agrees to pay any documentary stamp taxes, intangible
taxes or other taxes which. may now or hereafter apply to this Note or any paymeni made in
respect of this Note, and the Company agrees to indemnify and hold the Lender harmless from
and against any liability, costs, attorneys’ fees, penalties, interest or expenses relating to any such

taxes, as and when the same may be incurred.

7. Secured Nature of the Note. This Note is secured by the collateral provided pursuant to
the Security Agreement and Intellectual Property Security Agreement of even date herewith
between the Company and the Lender (collectively, the “Security Agreement”).

" 8. Event of Default. An “Event of Default” shall be deemed to have occurred upon the

occurrence of any of the following: (i) the Company should fail for any reason or for no reason -
to make any payment of the principal, interest, costs, indemnities, or expenses pursuant to this
Note within ten (10) days of the date due as prescribed herein; (i1} any default, whether in whole
or in part, in the due observance or performance of any obligations or other covenants, terms or
provisions to be performed by the Lender under this Note or under the Security Agreement, or
any other related agreements hereunder between the Company and the Lender of even date
herewith which is not cured by the Company by any applicable cure period therein, (iii) a breach
of any representations .or warranties in the Security Agreement, or (iii) the Lender shall:

(1) make a general assignment for the benefit of its creditors; (2) apply for or consent to the
appointment of a receiver, trustee, assignee, custodian, sequestrator, hqmdator or similar official
for itself or any of its assets and properties; (3) commence a voluntary case for relief as a debtor
under the United States Bankruptcy Code; (4) file with or otherwise submit to any governmental
authority any petition, answer or other. documem _seeking:  (A) reorganization,” (B) an
arrangement with creditors or (C) to take advamage of any other present or future applicable law
respecting bankruptey, reorganization, insol vency, rcad;ustmcmt of debts, relief of debtors,

dissolution or liquidation; (5) file or otherwise submit any answer or other document admitting .
or failing to contest the material allegations of a petition or other document filed or otherwise

submitted against it in any proceeding under any such applicable law, or (6) be adjudicated a

bankrupt or insolvent by a court of competent jurisdiction. Upon an Event of Default (as defined

above), the entire principal balance and accrued interest outstanding under this Note, and all

other obligations of the Company under this Note, shall be immediately due and payable without



'any action on the part of thc Lender mtercst shall accrue on the unpaid principal balance at
twenty-four percént (24%) per yéar or’ “the highest rate penmtted by applicable law, if lower, dnd
- the Lender shall be cmxtied to seek and msntutc any and all rf:medxes avax]able to it.

4 9. Maximum Interest Rate.' In no event shall any agreed to or actual mterest charged '
. reserved or taken by thé-Lender as consideration for this Note exceed the limits imposed by New

York law. In the event that the interest provisions of this Note shall result at any time or for any . -

Teason in an cffective rate of interest that exceeds the.maximum interest rate permitted by
apphcab}e law, then without further agreement or notice the obligation to be fulfilled shall be
dutomatically reduced to such, limit and all sums received by the Lender in excess of those
lawfully collectible as interest shall be applied against the principal of this Note immediately
upon the Lender’s receipt thereof, with the same force and effect as though the Company had
specifically designated such extra sums to be so applied to principal and the Lender had agrcéd
to accept such extra payment(s) as a premium-free prepayment or prepayments.

10. Issuance of Capital Stock. So long as any portion of this Note is outstanding, the
Company shall not, without the prior written consent of the Lender, (i) i 1ssue or sell shares of
common stock or preferred stock without consideration or for a consideration per share less than
the bid price of the common stock determined immediately prior to its issuance, (ii) issue any
warrant, optmn right, contract, call, or other sccurity instrument granting the holder thereof, the
right to acquire common stock without consideration or for a consideration less than such
common stock’s bid price value determined immediately prior to it’s issuance, (iii) enter into any
security instrument granting the holder a sccurity interest in any and all assets of the Company,

or (iv) file any registration statement on Form S-8.

11.  Cancellation_of Note. Upon the repayment by the Company of all of its obligations
hereunder to the Lender, including, without limitation, the principal amount of this Note, plus
accrued but unpaid interest, the indebtedness evidenced hereby shall be deemed canceled and
paid in full. Except as otherwise required by law or by the provisions of this Note, payments
received by the Lender hereunder shall be applied first against expenses and indemnities, next
against interest accrued on this Note, and next in reductlon of the outstanding principal balance

of this Note

12. Severabilit\f If any provision of this Note is; for any reason, invalid or unenforceable,

. the remaining provisions of this. Note will nevertheless be valid and enforceable and will rcmam
in full force and effect. Any provision of this Note that-is held invalid or unenforceab1e bya

court of competent jurisdiction will be deemed modified to the extent necessary to make it \fahd

and enforceable arxd as so mod1ﬁed wxll remam m fu 11 force and effect. -

13. Amendmcnt and Waiver This Note may be amended, or any provision of thxs Note
may be waived, provided that.any such amendment or waiver will be binding on a party héreto
only if such amendment or waiver is set forth in a writing executed by the parties her eto: " The
waiver by any such party hereto of a breach of any provision of this Note shall not operate or be -

construed as a waiver of any other breach.

14. Suécessors Except as otherwise provided herein, this Note shall bind and inure to the
benefit of and be enforceable by the parties hereto and their permitted successors and assigns, |



15. . Assxgnment This Note shall not be dzrcctly or indirectly assignable or. deiegable by the
Company "The ‘Lender may assign this Note gs long as such assignment uomphes Wwiths the
Securities Act of 1933, as.amended. ,

~16.  No.Strict Construction. The ianguage ‘used .in"this Note will be deemed to be the
language chosen by-'the pattics hereto to express - their mutual mtent and no rule of strict

’ "construcnon will'bé apphed agamst any party.

17. Further Assurances Each party hereto will execute all documents and take such other ,
- actions as the other party may reasonably request in order to consummate the transactions
provided for herein and to accomplish the purposes of this Note.

18. Notices, Consents, etc. Any. notices, consents, waivers or other communications
required or permitted to be given under the terms hereof must be in writing and will be deemed
to have been delivered: (i) upon receipt, when delivered personally; (ii) upon receipt, when sent
by facsimile (provided confirmation of transmission is mechanically or electronically generated
and kept on file by the sending party); or (iii} one (1) trading day after deposit with a nationally
recognized overnight delivery service, in each case properly addressed to the party to receive the
same. The addresses and facsimile numbers for such communications shall be:

If to Company: OPTIGENEX, Inc.
750 Lexington Avenue
6th Floor
New York, NY 10022
Phone: (212) 905 0189

If to the Lender: Trenrasp, LLC
1000 N. West Street, Suite 1200
Wilmington, DE 19801
Telephone: (302) 295-4889
Facsimile: (302) 295-4801

or at such other address and/or facsimile number and/or to the attention of such other person as .
the recipient party has specified.-by written notice given to each other party three (3) trading days
“prior to the effectiveness of such change. Written confirmation of receipt (A) given by the"
recipient of such notice, ‘consent, waiver or other -communication, (B) méchanically or’
electronically generated by the sender's facsimile machine containing the time, date, recipient
. facsimile: number and an image of the first page of such transmission or (C) provided by a
nationally recognized overnight delivery service, shall be rebuttable evidence of personal
“sefvice, receipt by facsimile or receipt from a nationally: recognized overnight delivery service in

“accordance with clause (i), (i) or (m) above, respectively.

19. Remedies, Other Oblieations, Breaches and Injunctive Relief. The Lender’s remedies
provided in this Note shall be cumulative and in addition to all other remedies available to the |
Lender under this Note, at law or in equity (including a decree of specific performance and/or
other injunctive Telief), no remedy of the Lender contained herein shall be deemed a waiver of

compliance with the provisions giving rise to such remedy and nothing herein shall limit the




Lender s nght 10 purbue-actual damages for ‘any: failure by the Company. to _comply with the

terms of this Note.” 'No remedy conferred Under*this ‘Note upon the Lender is mxendcd to be B

exclusive of any other remedy available to, the Lender, pursuant to- the terms of this Note or
otherwise. No single or partial exercise by the Lender of any right, power or remedy hereunder
. shall preclude any other or further exercise thereof The failure of the Lender to exercisé any .

nght or remédy under this Note or otherwise, or delay in exercising such right or remédy; shall -
" not operate-as a waiver thereof, Every right and remedy of the Lender under .any document

executed in connéction, with this transaction may be exercised from time to time and a5 often as ..

may be deemed expedient by the Lender. The.Company acknowledges that a breach by it of ‘its
obligations hereunder will cause irreparable harm to'the Lender and that the remedy at law for
any such breach may be inadequate. The Company therefore agrees that, in the event of any
such breach or threatened breach, the Lender shall be entitled, in addition to all other available
remedies, to an injunction restraining-any breach, and specific performance without the necessity
of showing economic loss and without any bond or other security being required.

20. Governing Law; Jurisdiction. THIS NOTE SHALL BE ENFORCED, GOVERNED
BY AND CONSTRUED IN ACCORDANCE WITH THE LAWS OF THE STATE OF NEW
YORK APPLICABLE TO AGREEMENTS MADE AND TO BE PERFORMED ENTIRELY
WITHIN SUCH STATE, WITHOUT REGARD TO THE PRINCIPLES OF CONFLICT OF
LAWS. THE BORROWER HEREBY SUBMITS TO THE EXCLUSIVE JURISDICTION OF
THE UNITED STATES FEDERAL COURTS LOCATED IN NEW YORK, NEW YORK .
WITH RESPECT TO ANY DISPUTE ARISING UNDER THIS NOTE, THE AGREEMENTS
ENTERED INTO IN CONNECTION HEREWITH OR THE TRANSACTIONS .
CONTEMPLATED HEREBY OR THEREBY. BOTH PARTIES IRREVOCABLY WAIVE-
THE DEFENSE OF AN INCONVENIENT FORUM TO THE MAINTENANCE OF SUCH
SUIT OR PROCEEDING. BOTH PARTIES FURTHER AGREE THAT SERVICE OF ~
PROCESS UPON A PARTY MAILED BY FIRST CLASS MAIL SHALL BE DEEMED IN
EVERY RESPECT EFFECTIVE SERVICE OF PROCESS UPON THE PARTY IN ANY
SUCH SUIT OR PROCEEDING. NOTHING HEREIN SHALL AFFECT EITHER PARTY’S
RIGHT TO SERVE PROCESS IN ANY OTHER MANNER PERMITTED BY LAW. BOTH
PARTIES AGREE THAT A FINAL NON-APPEALABLE JUDGMENT IN ANY SUCH SUIT
OR PROCEEDING SHALL BE CONCLUSIVE AND MAY BE ENFORCED IN QTHER
JURISDICTIONS .BY SUIT ON SUCH JUDGMENT OR IN ANY OTHER LAWFUL
MANNER. THE PARTY WHICH DOES NOT PREVAIL IN ANY DISPUTE ARISING
UNDER THIS. NOTE SHALL BE RESPONSIBLE FOR ALL FEES AND EXPENSES,
INCLUDING ATTORNEYS’ FEES, INCURRED BY THE PREVAILING PARTY [N ‘

CONNECTION WITH SUCH DISPUTE

'21. No .Inconsistent Agrecmcnts None of the parties hereto will hereafter enter into any
agreement, which is mwnsmtem with the nghts granted to the parties in this Note ’ : :

22.  Third Parties. Nothing herein expressed or 1mphed is mtended or;shan be construed 1o
confer upon or give to any person or entity, other than the parties to this Note and their respective
permitted successor and assigns, any rights or remedies under or by reason of this Note.

23. Waiver of Jury Trial. AS A MATERIAL INDUCEMENT FOR THE LENDER TO
LOAN TO THE COMPANY THE MONIES HEREUNDER, THE COMPANY HEREBY



http:agreeme.nt
http:operate.as

':'WAIVES ANY RIGHT: TO TRIAL BY_ JURY .IN ANY LEGAL PROCEED!NG:
" RELATED IN'ANY WAY TO ‘THIS AGREEMENT AND/OR ANY AND ALL OF THE:'

"OTHER DOCUMENTS ASSOCIATED WITH THIS TRANSACT!ON

.24:  Entire Agn;ecment This Note: (mciudmg any- rccxta}s hereto) set forth the entire

" understanding of the parties-with respect to the subject- matter hereof, and shal] not ‘be modiﬁed or
affected by any: «offer,’ proposal, statement-or- reprcsentanon oral or written, rhadé by or. for any
party in. connection with the- negotiation. of the terms. hereof and may be mod;ﬁed only by

instruments signed by all of the parties- hereto, -

[REMAINDER OF PAGE INTENTIONALY LEFT BLANK]

[
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“INTWIT ESSfWHEREOF , this Promissory Note'is executed by the undersigned as of |

the date heréof.’

Acknowledged and Agreed to:
- NOTE HOLDER:

Trenrasp, LLC

By:

'OPTIGENEX, INC.

By::

Daniel Zwiren
President, CEO, Secretary

Edward Bronson
Sole Member and Manager



Ce M EXHIBITA
| NOTICE OF HOLDER CONVERSION
: (:1.“0 be'Exc;utcd b)} thc ch.isitcrcci Holdcr in order to Cbﬁ\;c}.t‘lihe,Not;a) “t
The undc'rszgncd hereby, elccts to convert.the attachcd Convertible Note into free tradmg .sharri:s ‘of

common stock (the “Conimon Stock”) of OPTIGENEX, INC. (the “Company™) according to the
- conditions hereof; as of the date written below. No fee will be charged to the holder for any conversion,

except for such transfer taxes, if auy

Conversion reguest:

Date to Effect Conversion

Number of FREE-trading shares of Common Stock to be Issued
Trenrasp, LLC

By:

Edward Bronson
Sole Member and Manager
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ANDREW M. CALAMARI

Attorney for Plaintiff

SECURITIES AND EXCHANGE COMMISSION
New York Regional Office

3 World Financial Center — Suite 400

New York, New York 10281-1022

(212) 336-1100

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

SECURITIES AND EXCHANGE COMMISSION,
Plaintiff,
Y.
EDWARD BRONSON and
E-LIONHEART ASSOCIATES, LLC,
d/b/a FAIRHILLS CAPITAL,

Defendants
and

FAIRHILLS CAPITAL, INC,,

Relief Defendant.

12 Civ.
COMPLAINT

ECF CASE

Plaintiff Securities and Exchange Commission (“Commission™), for its Complaint against

defendants Edward Bronson (“Bronson”) and E-Lionheart Associates, LLC, d/b/a Fairhills

Capital (“E-Lionheart”) (collectively, “Defendants™), and relief defendant Fairhills Capital, Inc.

(“FCI”) (“Relief Defendant™), alleges:

SUMMARY

1. Since at least August 2009, Defendants have engaged in a scheme to purchase

billions of shares of stock from small companies and illegally resell those shares to the investing

public, without complying with the registration requirements of the federal securities laws. The



federal registration requirements protect investors by promoting full disclosure of information
deemed necessary for informed investment decisions. Investors were deprived of such
protections by Defendants” misconduct. Bronson and E-Lionheart have reaped more than $10
million in profits from these illegal sales.

VIOLATIONS

2. By virtue of the foregoing conduct and as alleged further herein, Bronson and E-
Lionheart, directly or indirectly, singly or in concert, have violated, and unless restrained and
enjoined will again violate, Sections 5(a) and 5(c) of the Securities Act of 1933 (“Securities
Act™) [15 U.S.C. §§ 77e(a) and 77e(c)].

NATURE OF THE PROCEEDINGS AND RELIEF SOUGHT

3. The Commission brings this action pursuant to the authority conferred upon it by
Section 20 of the Securities Act [15 U.S.C. § 77t].

4. The Commission seeks a final judgment (a) permanently restraining and enjoining
Defendants from violating Sections 5(a) and 5(c) of the Securities Act; (b) ordering Defendants
and Relief Defendant, on a joint and several basis, to disgorge their ill-gotten gains with
prejudgment interest thereon; (c) ordering Defendants to pay civil money penalties, pursuant to
Section 20(d) of the Securities Act [15 U.S.C. § 77t(d)]; and (d) permanently prohibiting
Defendants from participating in any offering of penny stock, pursuant to Section 20(g) of the
Securities Act [15 U.S.C. § 77t(g)].

JURISDICTION AND VENUE

5. This Court has jurisdiction over this action pursuant to Sections 20(b), 20(d) and
22(a) of the Securities Act [15 U.S.C. §§ 77t(b), 77t(d) and 77v(a)]. Defendants, directly or

indirectly, singly or in concert, have made use of the means or instruments of transportation or



communication in interstate commerce, or of the mails, in connection with the transactions, acts,
practices and courses of businesses alleged herein.

6. Venue lies in the Southern District of New York, pursuant to Section 22(a) of the
Securities Act [15 U.S.C. § 77v(a)]. Bronson resides in this District, and E-Lionheart’s principal

place of business is in this District.

FACTS
Defendants
7. Bronson, age 46, resides in Ossining, New York. Bronson is the sole managing

member of E-Lionheart, an entity he used to facilitate his illegal stock sales.

8. E-Lionheart, formed in 2005 as a Delaware limited liability company, also does
business as “Fairhills Capital.” E-Lionheart is registered in the State of New York as a foreign
limited liability company. Bronson is the sole managing member of E-Lionheart. At all times

relevant to this Complaint, E-Lionheart has maintained its sole physical office in White Plains,

New York.
Relief Defendant
9. FCI was formed in 2010 as a Delaware corporation, and maintains a registered

business address in White Plains, New York at the same location as E-Lionheart. Bronson is the
President and owner of FCL. FCI was unjustly enriched by Bronson’s transfer to FCI of at least
$600,000 of the proceeds from the illegal stock sales described herein.
Background
10.  The Defendants in this case obtained and illegally resold the stock of
approximately 100 companies, reaping profits of more than $10 million while depriving the

investing public of the protections of the registration requirements of the securities laws. The



companies that issued these shares typically had limited assets, low share prices, and little or no
analyst coverage. The stocks of these issuers traded only in the “over-the-counter” market and
were quoted on OTC Link, an electronic quotation and trading system. At all relevant times, the
stocks of these issuers were “penny stocks” as defined by Section 3(a)(51)(A) of the Securities
Exchange Act of 1934 (“Exchange Act”) [15 U.S.C. § 78c(a)(51)(A)], meaning that, among
other things, they traded below five dollars per share and were not listed on a national securities
exchange.

11.  Section 5 of the Securities Act prohibits any person, directly or indirectly, from
offering or selling any security unless a registration statement is filed as to such offer, and is in
effect as to such sale, or unless an exemption from registration is available. A registration
statement is made publicly available and is required to include disclosures of financial and
business information about the company and the particular securities that are being offered and
sold.

12.  Unless an exemption from registration is available, a registration statement is
required for each new offer or sale of securities by any person. In this case, no registration
statements were filed or in effect in connection with either the initial issuance of shares to
Defendants or Defendants’ sales of those shares to the public and no exemptions from
registration were available to Defendants for their sales of those securities to the public.

13.  Certain statutory provisions of the Securities Act and Commission regulations
provide exemptions or safe harbors from the federal registration requirement. States have also
enacted laws, known as “blue sky laws,” that regulate the offer and sale of securities by imposing
state-level registration requirements and exemptions from registration. Certain of the federal

exemptions from registration are designed to achieve uniformity between state and federal



exemptions in order to facilitate capital formation that is consistent with the protection of
investors. One such exemption, Rule 504(b)(1)(i11), adopted as part of Regulation D, 17 C.F.R. §
230.501 et seq. (1999) (“Rule 504(b)(1)(ii1)"), provides an exemption for certain limited offers
and sales of securities only if the offers and sales are made “[e]xclusively according to state law
exemptions from registration that permit general solicitation and general advertising so long as
sales are made only to ‘accredited investors’ as defined in [Rule] 501(a).” Accredited investors
are investors who meet certain income or net worth requirements.

14.  Defendants purported to rely upon Rule 504(b)(1)(iii) in connection with their
sales of securities. However, the state law exemption Defendants selected and purportedly relied
upon was inapplicable to Rule 504(b)(1)(ii1). Accordingly, neither the issuers’ initial offers and
sales to Defendants nor Defendants’ subsequent offers and sales to the investing public qualified
as exempt from registration pursuant to Rule 504(b)(1)(iii).

Defendants’ Illegal Stock Sales

15.  Defendants’ illegal operation typically followed the same pattern. Operating from
E-Lionheart’s office in White Plains, New York, Bronson, or E-Lionheart personnel acting at
Bronson’s direction, “cold called” OTC Link quoted companies to ask if they were interested in
obtaining capital. If the company was interested, Bronson, or E-Lionheart personnel acting at his
direction, would offer to buy stock in the company at a rate that was deeply discounted from the
price the company’s stock was then trading at.

16.  If a company expressed interest, Bronson (or E-Lionheart personnel acting at his
direction) prepared a subscription agreement and other documents to effect the transaction. In
certain instances, Defendants prearranged with the company to purchase multiple “tranches” of

the company’s securities in the future once Defendants were able to sell earlier tranches into the



public market.

17.  Typically, Defendants began immediately reselling the shares to the investing
public through a broker within days of receiving the shares from the company. No registration
statement was filed or in effect as to any of these sales at the time Bronson and E-Lionheart sold
those shares to the public and no valid exemption was available. As a result, investors
purchasing shares did not have access to all of the information that a registration statement
would have provided and in many instances were deprived of even the basic information of the
new issuance of millions of shares by the company and the dilution effect thereof. On average,
the Defendants were able to generate proceeds from their illegal resales that were approximately
double the price at which E-Lionheart had acquired the shares.

18.  Bronson and E-Lionheart repeated this pattern with approximately 100 issuers,
often purchasing and unlawfully reselling multiple “tranches” of securities from any given
issuer.

The Purported Registration Exemption

19.  Despite all of Defendants’ activities taking place in New York, and irrespective of
the location of the company’s business, the subscription agreement represented that the company
was making an offering of its stock that was exempt from registration because it was being made
pursuant to Rule 504(b)(1)(iii} of Regulation D and a Delaware state law exemption from
registration, Section 7309(b)(8) of the Delaware Securities Act [Redesignated as § 73-207(b)(8)
of the Delaware Securities Act on November 14, 2011}.

20.  Before the securities were issued to E-Lionheart, an attorney referred and/or paid
by Bronson, but purportedly acting on the company’s behalf, provided an opinion letter to the

company’s transfer agent asserting that the securities could be issued without a restrictive legend.



Companies use transfer agents to keep track of the individuals and entities that own their stock.
In the absence of a registration statement, transfer agents will issue stock certificates bearing a
“restrictive legend” — indicating limitations on the transfer or sale of the security — unless the
transfer agent receives assurances in the form of an attorney opinion letter that adequately
explains why it is lawful to issue the certificates without a restrictive legend. However, the
absence or removal of a restrictive legend on a stock certificate merely makes the transfer of the
certificate possible, not lawful.

21.  These attorney opinion letters claimed that Section 7309(b)(8) of the Delaware
Securities Act [now §73-207(b)(8)] purportedly satisfied the requirements of Section
504(b)(1)(iii) of Regulation D, thereby supposedly permitting the issuance of “freely tradable”
securities without a restrictive legend. The attorney providing the opinion letter typically was
not licensed to practice law in Delaware.

22.  Despite their attempt to invoke a Delaware state law exemption in the
subscription agreements and attorney opinion letters, the securities offerings had either no nexus,
or an insufficient nexus, to Delaware. Bronson and E-Lionheart, both residents of New York
State, did not prepare, negotiate or execute any of the subscription agreements or other
transactional documents in Delaware. The securities were sent to E-Lionheart’s business address
in White Plains, New York. Many of the companies that issued the securities had no business
operations in Delaware. The attormey opinion letters were not typically prepared by attorneys
licensed to practice law in Delaware. Nor were any of the transfer agents to whom the opinion
letters were sent located in Delaware. As such, Defendants’ purchase of securities could not
have been made pursuant to, or in reliance upon, any Delaware state law exemptions from

registration. Rule 504(b)(1)(iii)’s exemption was therefore unavailable.



23.  The Delaware exemption on which Defendants claimed reliance is also not an
exemption that meets the requirements of Rule 504(b)(1)(iii). Rule 504(b)(1)(iii) requires that
the state law exemption from registration be an exemption that “permit[s] general solicitation
and general advertising.” Section 7309(b)(8) [now §73-207(b)(8)] of the Delaware Securities
Act — the state law exemption referenced in the subscription agreements — pertains solely to
offers or sales that are exclusively made to several specifically enumerated types of institutions
(including certain accredited investors that are not natural persons). This state law exemption
does not permit “general solicitation and general advertising,” as required by Rule 504(b)(1)(ii1),
and the Delaware Securities Act prohibits solicitation without registration or an applicable
exemption. Rule 504(b)(1)(iit)’s exemption was therefore unavailable to Defendants’
transactions.

24, In addition, the Defendants’ quick resales were in violation of an existing
Delaware exemption that is compatible with the requirements of Rule 504(b)(1)(iii) — Section
503 of the Delaware Rules and Regulations [Rules and Regulations Pursuant to the Delaware
Securities Act, §503]. Any resales of securities made in reliance on this exemption must satisfy
a twelve month holding period, with which Defendants did not comply.

The Illegal Profits

25. Defendants’ resales of the stock of ICBS, Ltd. (ticker “ICBT”), a small company,
exemplify the mechanics of the illegal stock distribution operation and the resulting unlawful
profits obtained by Bronson and E-Lionheart.

26.  On February 3, 2010, E-Lionheart entered into a subscription agreement with
ICBT in which E-Lionheart purchased 60,000,000 ICBT shares for $30,000. On February §,

2010, Defendants deposited the ICBT shares in E-Lionheart’s brokerage account.



27. On February 10, 2010, just two days later, Defendants sold 46,230,009 of these
shares to the investing public through E-Lionheart’s broker. The next day, Defendants sold the
remaining 13,769,991 shares through E-Lionheart’s broker. No registration statement was filed
or in effect as to such offers and sales thus depriving the market of relevant information — and no
valid exemption from registration was available for Defendants’ sales. Bronson and E-Lionheart
obtained gross sales proceeds of approximately $58,000 and illegal profits of $28,000.

28.  Approximately three months later, on May 14, 2010, E-Lionheart entered into a
subscription agreement with ICBT in which E-Lionheart purchased another 110,000,000 ICBT
shares for $30,000. On May 18, 2010, Defendants deposited these shares in E-Lionheart’s
brokerage account. On May 21, 2010, just three days later, Defendants sold 50,000,000 of these
shares to the public through E-Lionheart’s broker. Four days after that, on May 25, 2010,
Defendants sold the remaining 60,000,000 shares to the public through E-Lionheart’s broker. No
registration statement was filed or in effect as to these transactions — and no valid exemption was
available for Defendants’ sales. Bronson and E-Lionheart obtained gross sales proceeds of
approximately $45,600 and illegal profits of $15,600.

29.  Defendants engaged in at least 11 additional transactions with ICBT of similar
type between September 2009 and May 2011 and resold the shares to the public without
registration or a valid exemption. In total, Defendants’ unregistered and illegal sales of ICBT
stock to the public netted gross sales proceeds of approximately $960,000 and illegal profits of
$325,000.

30.  Since August 2009, Defendants have engaged in similar illegal resales of the
stock of over one hundred other companies. In the aggregate, Defendants have entered into

hundreds of transactions, involving the sale of billions of shares to the investing public, without a



registration statement being filed or in effect and with no valid exemption from registration
available for Defendants’ sales of securities. The following table summarizes the transactions

by Defendants in the stock acquired from just ten of these issuers during the two-year period

August 2009 to August 2011:

# of Sham # of Shares
e g} Gross Proceeds .
g, Acquisition . S04(bH 1M Uefeadants Net Profits
Issuer Name Period Resale Periad Transsetions w/ Hicgally Resold f?ﬁ:% Resnies (Appros)
Tssuer {Approx. (Approx.)
P
%gjfg*’m 8/09 /11 8409 - 5711 30 1.1 biftion $1.713 000 $836,000
Cannon
Explosation 8/10 - 1210 810~ 171t 1 2.9 billion £1,304,000 $745 000
Tac.
LIGATT
Security Int'l 1710 - 2111 Vio - 4/11 3 2.6 bithion $994 000 $591,000
Inc.
Internafianal
Power Group 10109 -~ $/11 16/09 - 6/11 18 2.6 billion $1,253,000 $579,000
Lid
Russell 8109 - 1210 809 ~ 1216 2 4.2 biffion $855,000 £503,000
Industries Inc.
GolP Global
tne. 09 - 311 1005 - 4111 20 400 million $1,117,000 $431,000
Hallof Fame | 5 43 S0~ 41 13 22 billion $1,002,000 $404,000
Beverages Inc.
Green Globe -~
121 Tne. 616 - 211 610 - 611 19 1.6 biflion $661,000 $298,000
Lecere Corp.
610 - 4111 616 - 3/11 7 3.2 bitlion $59% 000 $281 000
Img‘::’“ %09 ~ 5110 16419 ~ 810 7 2 billion $476,000 $147,000
TOTAL 178 22.4 biltion $9,973,600 54,815,000

31.  Through this action, the Commission seeks disgorgement of all ill-gotten gains
generated from all of the Defendants’ unregistered sales of securities.

Relief Defendant FCI

32.  Bronson is the President and owner of FCI. Bronson registered FCI to do
business in New York on December 14, 2010. Less than one week later, on December 20, 2010,
Bronson transferred $10,000 from the E-Lionheart brokerage account he used to custody the

proceeds of his illegal transactions to a bank account maintained in the name of FCIL.
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33, In December 2010, Bronson also transferred title to a 2011 Mercedes Benz SUV
from his name to FCI's name. FCI also holds title to a 2011 Land Rover, a 2007 Ferrari 599 and
a 1982 Rolls Royce Silver Spur.

34, On February 10, 2011, Bronson transferred an additional $600,000 from E-
Lionheart’s custodial brokerage account to FCI’s bank account. FCI, however, does not have
any legitimate claim to the more than $600,000 in unlawful profits Bronson transferred to this
entity’s bank account.

35.  None of the shares illegally sold by Bronson and E-Lionheart were transactions
on FCI's behalf and none of the proceeds transferred to FCI were in return for any other
consideration. The overwhelming majority of transactions in FCI’s bank account, from the
account’s inception through at least June 30, 2011, were transfers to-and-from E-Lionheart’s
principal bank account. One of the few transfers out of FCI’s bank account not directed at E-
Lionheart’s bank account concerned a $35,000 payment to an attorney acting on behalf of GolP
Global, Inc. in connection with its sale of $35,000 of its securities to E—Lionheaft, not FCI. This
payment to IP Global, Inc.’s attorney came just one day after Bronson seeded FCI's bank
account with $600,000 in illegal profits from E-Lionheart’s custodial brokerage account.

36.  Bronson is using the FCI bank account to hold certain proceeds of his illegal
trading activity and to facilitate that activity.

FIRST CLAIM FOR RELIEF
Violations of Sections 5(a) and 5(c) of the Securities Act
(Against Bronson and E-Lionheart)

37.  Paragraphs 1 through 36 are re-alleged and incorporated by reference as if fully

set forth herein.

38.  Defendants, singly or in concert, directly or indirectly, made use of the means or

11



instruments of transportation or commanication in interstate commerce or of the mails to offer
and to sell securities when no registration statement had been filed or was in effect as to such
offers and sales of such securities and no exemption from registration was available.

39. By reason of the activities described herein, Defendants, singly or in concert,
directly or indirectly, have violated Sections 5(a) and 5(c) of the Securities Act [15 US.C. §§
77e(a) and 77e(c)l.

SECOND CLAIM FOR RELIEF
(Unjust Enrichment Against Relief Defendant FCI)

40.  Paragraphs | through 36 are re-alleged and incorporated by reference as if fully
set forth herein.

41.  Inthe manner described above, Relief Defendant FCI has obtained proceeds from
Defendants’ unlawful conduct under circumstances in which it is not just, equitable or
conscionable for FCI to retain these ill-gotten gains. FCI gave no consideration for its receipt of
these ill-gotten gains and has no legitimate claim to these funds. As a consequence, FCI has

been unjustly enriched.

12



PRAYER FOR RELIEF
WHEREFORE, the Commission respectfully requests that the Court issue a Final
Judgment:
L
Permanently enjoining and restraining Defendants, their agents, servants, employees, and
attorneys, and all persons in active concert or participation with them who receive actual notice
of the injunction by personal service or otherwise, and each of them, from, directly or indirectly,
violating Sections 5(a) and 5(¢) of the Securities Act [15 U.S.C. §§ 77e(a) and 77¢(c)].
IL
Ordering each of the Defendants and the Relief Defendant to disgorge, with prejudgment
interest thereon, all ill-gotten gains received directly or indirectly as a result of the misconduct
alleged in this Complaint, on a joint and several basis.
1L
Ordering Defendants to each pay civil monetary penalties pursuant to Section 20(d) of
the Securities Act [15 U.S.C. § 77¢(d)].
Iv.
Imposing a permanent bar on Defendants from participating in any offering of penny

stock pursuant to Securities Act Section 20(g) [15 U.S.C. § 77t(g)].

13



V.

Granting such other and further relief as this Court may deem just, equitable and

appropriate.

Dated: New York, NY
August 22, 2012

Of Counsel:

:D T T,

David Rosenfeld

Andrew M. Calamari

Attorneys for the Plaintiff

SECURITIES AND EXCHANGE COMMISSION
New York Regional Office

3 World Financial Center — Suite 400

New York, New York 10281

(212) 336-1100

Wendy B. Tepperman (teppermanw(@sec.gov)

Kevin McGrath (megrathk@sec.gov)
William Edwards (edwardsw@sec.gov)

14
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From: Austin, Gina <gaustin@austinlegalgroup.com>

Sent: Friday, April 05, 2013 11:20 AM

To: Bandler, Aimee Taub

Cc: sdesantis@dtcc.com; Cutaia, Joseph V.
Subject: Optigenex

Importance: High

Hi Aimee,

We spoke back on March 21, 2013 regarding the DTCC chill currently placed on Optigenex. It was my understanding
from that conversation that you were going to follow-up with persons at DTCC at let me know what the final steps were
going to be for Optigenex so that we didn’t have to continue this process of “endless homework assignments.”

| realize that you have been on vacation. However, my clients are very anxious to keep this process moving and put this
behind them. Please advise as soon as possible. Optigenex has very important strategic meetings coming up in the next
two weeks and it is imperative that any uncertainty is clarified.

Thank you for your prompt attention to this matter.

Gina Austin

Austin Legal Group, APC
619.368.4800 (c) | 619.924.9600 (o)
gaustin@austinlegalgroup.com
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From: Bandler, Aimee Taub

Sent: Monday, April 08, 2013 4:14 PM
To: 'Austin, Gina'

Subject: Optigenex

Dear Gina:

As discussed, DTC has recently changed its procedures with regard to the review of deposit chills. While the
opinion in the form attached as Exhibit B to the notice letter will still be accepted, in lieu of submitting such an
opinion, you may submit the revised form of legal opinion attached hereto.

Please note that the legal opinion must address whether any of the issuances covered by the legal opinion relied
on Rule 504(b)(i).(ii), or (iii) under the Securities Act, and if so, must provide a citation to the state securities
law relied upon. In addition, in light of the litigation SEC v. Edward Bronson et al., 12-cv-6421 (S.D.N.Y.,
filed August 22, 2012), if an issuance did rely on Section 7309(b)(8) of the Delaware Securities Act, the legal
opinion must specify and establish an alternative basis upon which to conclude that such shares were freely
tradeable under the Securities Act.

Aimee

o

#lemplate
Opinion 3.13.D..

Aimee T. Bandler
Attorney gl Law

Proskauer

Elaven Times Square

Kew York, NY 10038-8299
o 212,969 3247

f 2129682000
abandler@proskauer.com

the environment before printing this emall.


mailto:abandler@proskauer.com

[Letterhead of Outside Counsel acceptable to DTC]

[Date]

The Depository Trust Company
55 Water Street

New York, New York 10041
[USA]

Attn: Underwriting Department

RE: [Companyv Name]. [Description of Security]. CUSIP Number: e

Ladies and Gentlemen:

We are counsel to [Company Name] (the “Company”) and are providing this opinion
letter to The Depository Trust Company (“DTC”) at the request of the Company. Securities
issued by the Company, CUSIP Number [ ® ] (the “Subject CUSIP™) have been deposited for
book-entry delivery, settlement and depository services (the “Services”) at DTC, registered in the
nominee name of DTC, Cede & Co. (the “Subject Securities™), which include, without limitation,
the deposits identified in Exhibit A to the notice letter sent by DTC to the Company dated [insert
date] and attached again hereto (the “Exhibit A Securities™). We are providing this opinion
letter at the request of the Company to confirm that the each of Subject Securities, including the
Exhibit A Shares, were, at the date of deposit at DTC, eligible under the Rules and Procedures of
DTC to be deposited for the Services.

In connection with rendering this opinion letter, we have examined originals or copies,
certified or otherwise identified to our satisfaction, of the following documents, as necessary in
order to form our opinion:

e the orders and instructions of the Company for the issuance and delivery of the
Subject Securities,

e copies of duly executed securities purchase agreements and private placement
memoranda used for any private placement of the Subject Securities,

e prior legal opinions submitted to the Company or its transfer agent in connection with
the issuance of the Subject Securities, and/or the resale of the Subject Securities, by
the initial purchasers thereof,

e accredited investor certifications for each accredited investor who invested in any
private placement of the Subject Securities,



¢ relevant books and records of the Company’s transfer agent(s),

e acopy of a Certificate of Good Standing of the Company dated as of [recent date],

e acopy of Form D, and evidence of filing thereof with the Securities and Exchange
Commission, with respect to each private placement of the Subject Securities, and

e any additional documentation or materials used to form a basis for the opinions herein
or deemed relevant to DTC’s determination regarding the Subject Securities.

We have also examined originals or copies, certified or otherwise identified to our
satisfaction, of such records of the Company and such agreements, certificates of public officials,
certificates of officers or other representatives of the Company and others and such other
statements, documents, certificates and corporate or other records as we have deemed necessary
or appropriate as a basis for the opinion set forth herein.

Based upon the foregoing, and our independent legal analysis, we are of the opinion that
the Exhibit A Securities when issued by the Company, and all other shares of the Subject CUSIP
when issued by the Company beginning from the date that is five years prior to the date of this
letter, either:

(1) were not “restricted securities” under Rule 144(a)(3) following their issuance, or

(2) those securities that were “restricted securities” under Rule 144(a)(3) following their
issuance are listed on Appendix 1 hereto, and with respect to such securities: (a) all certificates
or electronic records evidencing such restricted securities bore appropriate restrictive legends or
the electronic equivalents reflecting such restrictions under the Securities Act of 1933, as
amended; (b) such restrictive legends or electronic equivalents were not removed therefrom
except by reasonable and customary procedures designed to verify the proper legal basis for such
removal, including, where appropriate, verification by valid legal opinions from independent
counsel to the Company in support of such removal.

* * *

This opinion letter is rendered to you and is solely for your benefit to be used only in
connection with the matters stated herein, except that you may deliver copies of this opinion to
your professional advisors, to any governmental agency or regulatory authority or if otherwise
required by law.

3™



Very truly yours,

[Outside Counsel to the Company]
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Appendix 1

Issuances of Restricted Certificates

Certificate Nos./Range Issuance Date Securities Act Exemption(s)
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From: Bandler, Aimee Taub

Sent: Wednesday, May 29, 2013 11:45 AM
To: ‘Austin, Gina'

Subject: FW: VOIP-Pal Deposit Chill
Attachments: DOC.PDF

Gina:

Do you require a further extension of time to submit a response for Optigenex or VOIP-pal? Our records indicate they are
nearing or past the due date.

Aimee

Aimee T. Bandler
Altormey at Law

Proskauer

Eleven Times Square
New York, NY 10036-8298
o 212.989.3247

f 212.9688.2800
abandler@proskauer.com

From: Maj, Donald [mailto:dmaj@dtcc.com]
Sent: Monday, April 15, 2013 4:00 PM

To: 'Austin, Gina’

Cc: Bandler, Aimee Taub

Subject: RE: VOIP-Pal Deposit Chill

Ms. Austin,

Please see the attached letter. Per your request, we will grant you an extension until May 15, 2013 to provide the
required submission and legal opinion. However, if the requested materials are not received by that date, the Deposit
Chill decision will be deemed final, subject to DTC'’s right to reevaluate the eligibility status of the Issue in DTC's system.

Sincerely,
Donald Maj

From: Austin, Gina [mailto:gaustin@austinlegalgroup.com]
Sent: Thursday, April 11, 2013 5:06 PM

To: Maj, Donald

Cc: Aimee T Bandler (abandler@proskauer.com)

Subject: RE: VOIP-Pal Deposit Chill

Donald,


mailto:abandler@proskauer.com
mailto:mailto:gaustin@austinlegalgroup.com
mailto:mailto:dmaj@dtcc.com
mailto:abandler@proskauer.com

I am requesting an extension until May 15 to respond to DTC's request for additional information regarding VOIP-Pal.
Please confirm.

Gina Austin

Gina M. Austin
AUSTIN LEGAL GROUP, APC | 3990 Old Town Ave., Ste A112, San Diego, CA 92110 |
Ofc: 619-924-9600 | Cell 619-368-4800 | Fax 619-881-0045

Confidentiality Notice

This message is being sent on behalf of a lawyer. It is intended exclusively for the individual or entity to which it is addressed. This communication
may contain information that is proprietary, privileged or confidential or otherwise legally exempt from disclosure. If you are not the named
addressee, you are not authorized to read, print, retain, copy or disseminate this message or any part of it. If you have received this message in
error, please notify the sender immediately by e-mail and delete all copies of the message.

DTCC DISCLAIMER: This email and any files transmitted with it are confidential and intended solely for the use of the individual or
entity to whom they are addressed. If you have received this email in error, please notify us immediately and delete the email and any
attachments from your system. The recipient should check this email and any attachments for the presence of viruses. The company
accepts no liability for any damage caused by any virus transmitted by this email.



| 55 WATER STREET

| NEW YORK, NY 10041-0099
| TEL: 212-855-3298

- dmaj@dice.com

April 15,2013

By Email

AUSTIN LEGAL GROUP, APC
3990 Old Town Ave

11810 NE 34t St

Ste A112

San Diego, CA 92110

Attn: Gina Austin

Re: Voip-Pal.Com, Inc./CUSIP 92862Y109

Dear Ms. Austin:

We are in receipt of vour correspondence dated April 11, 2013 requesting an extension of time to
answer our letter dated November 15, 2012 regarding the deposit transaction restriction (the
“Deposit Chill”) on CUSIP 92862Y109 (the “Issue”), issued by Voip-Pal.Com, Inc. (the
“Issuer”}.

Per your request, we will grant you an extension until May 15, 2013 to provide the required
submission and legal opinion. However, if the requested materials are not received by that date,
the Deposit Chill decision will be deemed final, subject to DTC’s right to reevaluate the eligibility
status of the Issue in DTC’s system.

__Sineerelys.
- F e
s J //3 S

T

LT,
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From: Austin, Gina <gaustin@austinlegalgroup.com>

Sent: Tuesday, April 16, 2013 2:35 PM
To: Bandler, Aimee Taub

Subject: Please see attached
Attachments: 13-0415 Ltr re 504 exemption.pdf
Follow Up Flag: Follow up

Flag Status: Flagged

Aimee,

Please see attached letter regarding our interpretation of the 504 exemption as it relates to Delaware.
Thank you.
Gina

Gina M. Austin
AUSTIN LEGAL GROUP, APC | 3990 Old Town Ave., Ste A112, San Diego, CA 92110 |
Ofc: 619-924-9600 | Cell 619-368-4800 | Fax 619-881-0045

Confidentiality Notice

This message is being sent on behalf of a lawyer. It is intended exclusively for the individual or entity to which it is addressed. This communication
may contain information that is proprietary, privileged or confidential or otherwise legally exempt from disclosure. If you are not the named
addressee, you are not authorized to read, print, retain, copy or disseminate this message or any part of it. If you have received this message in
error, please notify the sender immediately by e-mail and delete all copies of the message.



Austin Legal Group
LAWYERS
3990 OLb Town AVE, STE A-112
SaxDieco, CA 92110

LICENSED IN CALIFORNIA & HAWAL
TELEPHONE
(619) 530-2330

FACSPMILE
(619) 881-0045 Writer's Email:
gaustin@austinlegalgroup.com

April 16, 2013

Ms. Aimee Bandler
Proskauer Rose LLP

Eleven Times Square

(Eighth Avenue & 41st Street)
New York, NY 10036-8299

Re:  Optigenex
Dear Ms. Bandler:

This letter is a follow up to our telephone conversation of April 11, 2013 regarding the
Depository Trust Company’s (“DTC”) interpretation of current litigation filed by the Securities
and Exchange Commission (the “Commission”) related to Rule 504 of Regulation D (“Rule
504”). Specifically, you stated that DTC has interpreted the complaint filed in Securities and
Exchange Commission v. Edward Bronson and E-Lionheart Associates, LLC d/b/a Fairhills
Capital and Fairhills Capital, Inc. (U.S. District Court Southern District of New York, filed
August 22, 2012) (the “Bronson Complaint”) as prohibiting the use of the Rule 504 exemption in
the state of Delaware. The purpose of this letter is to provide a basis for rejecting a blanket
exclusion of Rule 504 in Delaware,

Bronson Complaint

In the district court complaint filed in Bronson, the Commission alleges that, beginning in
or about August of 2009, Bronson and the other named defendants (collectively also referred to
“Bronson™) schemed to purchase billions of shares of stock from small companies, illegally
reselling them thereafter to the investing public without meeting registration requirements under
federal law. According to the Commission, Bronson purported to rely upon Rule 504 and
Delaware state law to avoid registration in connection with these sales. However, says the
Commission, the Delaware law exemption that Bronson purported to rely on in compliance with
subsection (b)(1)(iii) of Rule 504 in actuality, according to the Commission, was unavailable.

The Commission proffers essentially three separate arguments as to why it believes a
Rule 504 exemption was not available in any of the Bromson transactions. Initially, the
Commission asserts that Bronson’s corporate activities had insufficient nexus to Delaware to
allow him to rely on Delaware law in meeting Rule 504(b)(1)(ii1). Next, the Commission argues
that the Delaware exemption on which Bronson relied does not meet the requirements of Rule
504, insofar as the Delaware exemption does not permit “general solicitation and general



Ms. Aimee Bandler
April 16, 2013

Page 2

advertising.”  Lastly, avers the Commission, the turnaround sales by Bronson violated
Delaware’s 12 month holding period requirement.

The Commission, however, does not suggest that Rule 504 is per se inapplicable in
Delaware. Rather, the Commission alleges that under the specific facts in the Bronson
Complaint, where general solicitation and general advertising were utilized, Delaware’s state law
exemption does not allow for general solicitation and advertising in conjunction with immediate
resale and, therefore, states the Commission, Rule 504(b)(1)(iii)’s exemption was unavailable to
the defendants.

Rule 504

Title 17 of the Code of Federal Regulations section 230.504 (“Rule 504”) provides an
exemption for limited offerings and sales of securities not exceeding $1,000,000. The exemption
is available to issuers who are not subject to the reporting requirements of section 13 or 15(d) of
the Exchange Act and are not an investment company or a development stage company, so long
as certain conditions are met.

Rule 504 (b) specifies the conditions that must be satisfied to utilize the exemption are
sections 230.501 and 230.502 (a), (c), and (d), except the provisions of §230.502 (c) [prohibition
of solicitation] and (d) [securities issued as restricted] will not apply, so long as one of the
following conditions is met: (i) the offer and sale is made “[e]xclusively in one or more states
that provide for the registration of the securities, and require the public filing and delivery to
investors of a substantive disclosure document before sale, and are made in accordance with
those state provisions”™ (Rule 504 (b)(1)(1)); (ii) the offer and sale is made “[i]n one or more
states that have no provision for the registration of the securities or the public filing or delivery
of a disclosure document before sale, if the securities have been registered in at least one state
that provides for such registration, public filing and delivery before sale, offers and sales are
made in that state in accordance with such provisions, and the disclosure document is delivered
before sale to all purchasers (including those in the states that have no such procedure)” (Rule
504 (b)(1)(i)); or (iii) the offer and sale is made “[e]xclusively according to state law
exemptions from registration that permit general solicitation and general advertising so long as
sales are made only to “accredited investors™ as defined in § 230.501(a).” (Rule 504 (b)(1)(ii)).

The express purpose of the Rule 504(b)(1) conditions is to allow for general solicitation
or the issuance of unrestricted securities. (SEC Release 33-7644.) If the offering is exempt at
the state level, the issuer must comply with the federal general solicitation and resale restrictions.
unless the sale is to an accredited investor. If sales are to accredited investors, then general
solicitation is available, so long as state law provides for it. Nothing in Rule 304(b)(1)(iii)
requires the state law exemption to authorize general solicitation and advertising; however, in
order to utilize general solicitation and advertising, the state law exemption must provide for it.



Ms. Aimee Bandler
April 16, 2013
Page 3

Alternatively, if the conditions identified in Rule 504(b)(1) are not satisfied, the
exemption does not evaporate. Rather, the exemption from registration remains and all
conditions of section 230.502 (a), (c), and (d) are applicable. In other words, the exemption from
registration is for offers and sales of securities not exceeding $1,000,000. so long as there is no
general solicitation and the securities issued are restricted.

Delaware Exemption

The relevant Delaware state law exemption applicable to the Optigenex offer and sale of
securities is Delaware Securities Act §73-207(b)(8) — offer or sale to institutional buyer.'
Section 510(a)(1) of Part E of the Rules and Regulations Pursuant to the Delaware Securities Act
defines “Institutional Buyer” to include an “accredited investor” as defined in SEC Rule 5-
Ha)(1)-(4), (7), and (8). Pursuant to Rule 501(a)(8), an entity in which all of the equity owners
are “accredited” (as defined in Rule 501(a)}(5)-(6)) comes within the definition of “accredited
investor.” Further, §73-207(b)(8) does not prohibit general solicitation or require a specific
investment intent. While there is no express authorization of general solicitation in §73-
207(b)(8), neither is there a prohibition as in other sections of Delaware state law.

Delaware Securities Act §73-207(b)(8) therefore meets the requirements of Rule
504(b)(1)(iii). Even under the narrowest of constructions, Delaware §73-207(b)(8) and Rule
504(b)(1) would allow an exemption from state registration and federal registration, so long as
there was no general solicitation and the securities were issued as restricted.

CONCLUSION
In view of the forgoing, we are requesting DTC reconsider the applicability of the
Delaware 504 exemption in light of the specific facts and circumstances surrounding the use of

the exemption by Optigenex. Please contact me directly with any questions or concerns,

Sincerely,
AUSTIN LEGAL GROUP, APC

%/}7‘ % SN

Gina M. Austin, Esq.
ce: Client

T'he Delaware exemption for offers to less than 25 people (subsequently repealed January 14, 2011) would also
have been applicable at the time the securities were issued. This state law exemption is also silent as to general
solicitation as well as resale restrictions.
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Copy, Main

From: Bandler, Aimee Taub

Sent: Tuesday, April 23, 2013 4:53 PM
To: ‘Austin, Gina’'

Subject: RE: Please see attached
Attachments: 4.23.13 Optigenex Itr.PDF

Gina:

Please see attached.
Thank you.

Aimee T. Bandler
Altorney al Law

Proskauer

Eleven Times Squares

New York, NY 10038-8288
d212.969 3247

f 212.888.2800
abandler@proskauer.com

greenspaces
Please consider the environment before printing this email

From: Austin, Gina [mailto:gaustin@austinlegalgroup.com]
Sent: Tuesday, April 16, 2013 2:35 PM

To: Bandler, Aimee Taub

Subject: Please see attached

Aimee,

Please see attached letter regarding our interpretation of the 504 exemption as it relates to Delaware.
Thank you.

Gina

Gina M. Austin
AUSTIN LEGAL GROUP, APC | 3990 Old Town Ave., Ste A112, San Diego, CA 92110 |
Ofc: 619-924-9600 | Cell 619-368-4800 | Fax 619-881-0045

Confidentiality Notice

This message is being sent on behalf of a lawyer. It is intended exclusively for the individual or entity to which it is addressed. This communication
may contain information that is proprietary, privileged or confidential or otherwise legally exempt from disclosure. If you are not the named
addressee, you are not authorized to read, print, retain, copy or disseminate this message or any part of it. If you have received this message in
error, please notify the sender immediately by e-mail and delete all copies of the message.
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PrOSkaue r>> Proskauer Rose LLP  Eleven Times Square New York, NY 10036-8289

Aimee T. Bandler
Attorney at Law

d 212 969.3247

f 212.969.2900
abandler@proskauer com
www proskauer com

April 23, 2013

VIA EMAIL

Gina Austin, Esq.

Austin Legal Group

3990 Old Town Avenue, Suite A-112
San Diego, CA 92100

Dear Ms. Austin,

This letter is in response to your letter of April 16, 2013 (the “April 16, 2013 Letter”), following
up on our phone call of April 11, 2013 (the “April 11, 22013 Call”), regarding the deposit
transaction restriction (the “Deposit Chill™) on CUSIP 683886303 (the “Issue™), issued by
Optigenex, Inc. (the “Issuer™).

On the April 11, 2013 Call, I spoke to you regarding the enforcement action brought by the SEC
against E- Lionheart Associates LLC, d/b/a Fairhills Capital, SEC v. Edward Bronson et al., 12-
cv-6421 (S.D.NY ., filed August 22, 2012) (the “E-Lionheart Enforcement Action™). I explained
that the SEC alleged that E-Lionheart purchased shares of stock from small companies and
unlawfully resold such shares to the public in violation of the sccurities laws by improperly
relying on Section 7309(b)(8) of the Delaware Securities Act (the “DSA™). I further explained
that, in addition to allegations regarding E-Lionheart’s lack of nexus to the state of Delaware, the
SEC took the position that Section 7309(bX(8) of the Delaware Securities Act is not an
exemption that meets the requirements of Rule 504(b)(1)(iii) under the Securities Act of 1933, as
amended. [ pointed you to paragraph 23 of the complaint {the “Complaint”):

The Delaware exemption on which Defendants claimed reliance is
also not an exemption that meets the requirements of Rule
504(by(D(ii1). Rule 504(b)(H(iii) requires that the state law
exemption from registration be an exemption that "permit| s]
general solicitation and general advertising." Section 7309(b)(8)
[now §73-207(bX8)] of the Delaware Securities Act-the state law
exemption referenced in the subscription agreements -pertains
solely to offers or sales that are exclusively made to several
specifically enumerated types of institutions (including certain
accredited investors that are not natural persons). This state law
exemption does not permit “general solicitation and general
advertising,” as required by Rule 504(b)(1)(ii1), and the Delaware
Sccurities Act prohibits solicitation without registration or an

Beijing | Boca Raton | Boston | Chicago | Hong Kong | London | Los Angsles | New Orleans | New York | Newark | Pans | Sio Paulo | Washington, DC
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applicable exemption. Rule 504(b)(1)(iii)'s exemption was
therefore unavailable to Defendants’ transactions.

I indicated that the SEC alleged that Section 7309(b)(8) of the DSA failed as per se matter to
satisfy Rule 504(b)(1)(iii). You asserted that this was an incorrect reading of the complaint, and
I requested that you send me your assertion in writing.

The April 16, 2013 Letter, however, states that that “DTC has interpreted the complaint . . . as
prohibiting the use of the Rule 504 exemption in the state of Delaware.” Your statements on this
subject are in error, and if there was any misunderstanding this letter should provide clarification.

With respect to Section 7309(b)(8) of the DSA, the Delaware state law exemption at issue in the
E-Lionheart Enforcement Action, and the exemption at issue to the Optigenex offer and sale of
securities, as explained above, the SEC alleges that it is not an exemption which meets the
requirements of Rule 504(b)(1)(iii). In order to meet the requirements of Rule 504(b)(1)(iii), the
state law exemption must “permit general solicitation and general advertising so long as sales are
made only to ‘accredited investors’ as defined in Rule 501(a).”

The SEC Complaint does not state, and it is not the position of DTC, that no exemption provided
by Delaware law could meet the requirements of Rule 504(b)(1)(iii). DTC also understands that
Rule 504 is available without regard to the identity of the state law exemption relied upon if the
issuer complies with the conditions of Rule 502 (¢} and (d), so that the purchasers acquire
“restricted securities” as defined under Rule 144(a)(3), and complies with Rule 144 or another
basis provided under the Securities Act for effecting resales. We have not understood your
communications to state that the issuer relied upon a different exemption under Delaware law
that meets the requirements of Rule 504(b)(1)(iii). Nor do we read your communications at
stating that the issuer complied with Rule 502(c) and (d), such that any resales complied with
Rule 144 or another basis for such resales under the Securities Act.

Your position as we understand it is based on Section 7309(b)(8) of the DSA and Rule
504(b)(1)(1ii). In response to those arguments, DTC cannot adjudicate the allegations of the
SEC, and cannot, as you request, “reconsider the applicability of the Delaware 504 exemption in
light of the specific facts and circumstances surrounding the use of the exemption by
Optigenex.”

* ok %

As such, per my email of April 8, 2013, please submit a legal opinion (the “Legal Opinion™)
cither in the form attached as Exhibit B to DTC’s notice letter of September 12, 2012, or in the
form attached to that email.

Please note that the Legal Opinion must address whether any of the issuances covered by the
Legal Opinion relied on Rule 504(b)(1),(i1), or (iii) under the Securities Act, and if so, must
provide a citation to the state securities law relied upon. In addition, in light of the litigation SEC
v. Edward Bronson et al., 12-cv-6421 (S.D.N.Y , filed August 22, 2012), if an issuance did rely
on Section 7309(b)}8) of the Delaware Securities Act, the Legal Opinion must specify and
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establish an alternative basis upon which to conclude that such shares were freely tradeable
under the Securities Act.

Please submit the Legal Opinion within twenty (20) business days from the date of this letter. If
the Legal Opinion is not received within the above timeframe, the Deposit Chill decision will be

deemed final. Such determination, however, shall in no way limit DTC’s rights to take any other
action it deems appropriate with respect to the Issue.

Sincerely,

A——

Aimee T. Bandler
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Copy, Main

From: Austin, Gina <gaustin@austinlegalgroup.com>
Sent: Sunday, April 28, 2013 9:08 PM

To: Bandler, Aimee Taub

Subject: RE: Please see attached

Aimee,

The draft template that you provided does not provide an area for the further analysis that you requested regarding an
alternative exemption for transactions that originally relied on Rule 504. Historically, any letter that | have submitted
that didn’t strictly adhere to the template provided was rejected.

Please advise.

Gina

From: Bandler, Aimee Taub [malilto:abandler@proskauer.com]
Sent: Tuesday, April 23, 2013 1:53 PM

To: Austin, Gina

Subject: RE: Please see attached

Gina:
Please see attached.
Thank you.

Aimee T. Bandler
Altorney at Law

Proskauer

Eleven Times Sguare
Kew York, MY 10036-8289
d 212.988.3247

f 212.9686.2800
abandler@proskauer.com

From: Austin, Gina [mailto:gaustin@austinlegaigroup.com]
Sent: Tuesday, April 16, 2013 2:35 PM

To: Bandler, Aimee Taub

Subject: Please see attached

Aimee,


mailto:mailto:gaustin@austinlegalgroup.com
mailto:abandler@proskauer.com
mailto:mailto:abandler@proskauer.com

s

Please see attached letter regarding our interpretation of the 504 exemption as it relates to Delaware.
Thank you.
Gina

Gina M. Austin
AUSTIN LEGAL GROUP, APC | 3990 Old Town Ave., Ste A112, San Diego, CA 92110 |
Ofc: 619-924-9600 | Cell 619-368-4800 | Fax 619-881-0045

Confidentiality Notice

This message is being sent on behalf of a lawyer. It is intended exclusively for the individual or entity to which it is addressed. This communication
may contain information that is proprietary, privileged or confidential or otherwise legally exempt from disclosure. If you are not the named
addressee, you are not autharized to read, print, retain, copy or disseminate this message or any part of it. If you have received this message in
error, please notify the sender immediately by e-mail and delete all copies of the message.

Fhhkkhhhhhkrhkadhhbrhhbrdhdddbhhdhbhhhbhkhhdhdhdhhhkhkhkhidkhdkhkhddhdxhxx

To ensure compliance with reguirements imposed by U.S.
Treasury Regulations, Proskauer Rose LLP informs you that
any U.S. tax advice contained in this communication
(including any attachments) was not intended or written to
be used, and cannot be used, for the purpose of (i)
avoiding penalties under the Internal Revenue Code or (ii)
promoting, marketing or recommending to another party any
transaction or matter addressed herein.

khkkkdhhkhhbdhhddrhdbrdbhbdaohdrhbhrddhodbrbddbhbhbrdbbhhbriddrrhhhdhbdhdhddd

This message and its attachments are sent from a law firm
and may contain information that is confidential and
protected by privilege from disclosure. If you are not the
intended recipient, you are prohibited from printing,
copying, forwarding or saving them. Please delete the
message and attachments without printing, copying,
forwarding or saving them, and notify the sender
immediately.
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Copy, Main

From: Bandler, Aimee Taub

Sent: Wednesday, May 01, 2013 1:59 PM
To: "Austin, Gina'

Cc: Walsh, Elizabeth Crimer

Subject: RE: Please see attached

Gina:

My colleague Liz Walsh (202.416.5868), cc'd here, will be reviewing the opinion, once its submitted,
so you should contact her as to any questions regarding the form, etc.

Thanks.
Aimee

From: Austin, Gina [mailto:gaustin@austinlegalgroup.com]
Sent: Monday, April 29, 2013 12:32 PM

To: Bandler, Aimee Taub

Subject: RE: Please see attached

Do you have time for a phone call today regarding Optigenex?

Gina

Confidentiality Notice

This message is being sent on behalf of a lawyer. it is intended exciusively for the individual or entity to which it is addressed. This communication
may contain information that is proprietary, privileged or confidential or otherwise legaily exempt from disclosure. If you are not the named
addressee, you are not authorized to read, print, retain, copy or disseminate this message or any part of it. If you have received this message in
error, please notify the sender immediately by e-mail and delete all copies of the message.

From: Bandler, Aimee Taub [mailto:abandler@proskauer.com]
Sent: Tuesday, April 23, 2013 1:53 PM

To: Austin, Gina

Subject: RE: Please see attached

Gina:
Please see attached.
Thank you.

Aimee T. Bandler

Attorne

§oesias
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New York, NY 100368-8298
d 212 688 3247
f 212.969.2600
abandler@proskauer.com

From: Austin, Gina [mailto:gaustin@austinlegalgroup.com]
Sent: Tuesday, April 16, 2013 2:35 PM

To: Bandler, Aimee Taub

Subject: Piease see attached

Aimee,

Please see attached letter regarding our interpretation of the 504 exemption as it relates to Delaware.
Thank you.

Gina

Gina M. Austin
AUSTIN LEGAL GROUP, APC | 3990 Old Town Ave., Ste A112, San Diego, CA 92110 |
Ofc: 619-924-9600 | Cell 619-368-4800 | Fax 619-881-0045

Confidentiality Notice

This message is being sent on behalf of a lawyer. It is intended exclusively for the individual or entity to which it is addressed. This communication
may contain information that is proprietary, privileged or confidential or otherwise legally exempt from disclosure. If you are not the named
addressee, you are not authorized to read, print, retain, copy or disseminate this message or any part of it. If you have received this message in
error, please notify the sender immediately by e-mail and delete all copies of the message.

hhkkkkkhkkk kb hkhkhkhkhhdhkhhk kdkhkhkdhokkhokkdhkdhdhhhokhkokhhhdhkhdhdhdkkhdk

To ensure compliance with requirements imposed by U.S.
Treasury Regulations, Proskauer Rose LLP informs you that
any U.S. tax advice contained in this communication
(including any attachments) was not intended or written to
be used, and cannot be used, for the purpose of (1}
avoiding penalties under the Internal Revenue Code or (ii)
promoting, marketing or recommending to another party any
transaction or matter addressed herein.

Fhkk Ak hkhh bbbk khhk b kb h b bbb dkhhdhdhdddhhbdddhhbhdbhhdhdhbhkhrdddri

This message and its attachments are sent from law firm

and may contain information that is
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Copy, Main

From: Austin, Gina <gaustin@austinlegalgroup.com>
Sent: Wednesday, May 29, 2013 2:15 PM

To: Bandler, Aimee Taub

Subject: RE: VOIP-Pal Deposit Chill

Thank you Aimee. | believe both companies are going to need extensions until the litigation regarding the 504 issuance
is settled. 1see there was a motion to dismiss the SEC v. Bronson case filed in March. The court has not yet ruled with
regard to that motion.

Also, | sent an email to Susan asking what DTC's procedures are with regard to curing shares that have been issued in
violation of Section 5. If the SEC determines that the 504 transactions were invalid then DTC must have a process to
cure. You {and Susan} have stated that DTC would not consider canceilation of shares a cure. The response that |
received was the "DTC will not offer legal advise.” Clearly that is not what | was seeking and was simply an avoidance
response as DTC likely does not have a process. | had several suggestions (e.g. register all shares currently held by CEDE
on a Form 10, or issue a new class of common, register that class, and provide a 1:1 stock swap for all shares held by
CEDE, etc.) The only response | have received is that DTC will not offer legal advise.

At this point the issuers would like an extension at least until the court has ruled on the SEC v. Bronson case. If we
decide to move forward through the administrative process for declaratory relief with regard to the "cure” procedures
for shares issued in violation of section 5, | believe the process creates an automatic stay with regard to any DTC pending
actions but | have to confirm that.

Please advise what additional information you need from me to request an extension pending the outcome of the SECv.
Bronson litigation.

Gina

From: Bandler, Aimee Taub [mailto:abandler@proskauer.com]
Sent: Wednesday, May 29, 2013 8:45 AM

To: Austin, Gina

Subject: FW: VOIP-Pal Deposit Chill

Gina:

Do you require a further extension of time to submit a response for Optigenex or VOIP-pal? Our records indicate they are
nearing or past the due date.

Aimee

Aimee T. Bandler

ks 47 e5% | oemagns
Attorney at Law

Proskauer

919]

abandler@proskauer.com
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From: Maj, Donald [mailto:dmaj@dtcc.com]
Sent: Monday, April 15, 2013 4:00 PM

To: 'Austin, Gina’

Cc: Bandler, Aimee Taub

Subject: RE: VOIP-Pal Deposit Chill

Ms. Austin,

Please see the attached letter. Per your request, we will grant you an extension until May 15, 2013 to provide the
required submission and legal opinion. However, if the requested materials are not received by that date, the Deposit
Chill decision will be deemed final, subject to DTC's right to reevaluate the eligibility status of the Issue in DTC's system.

Sincerely,
Donald Maj

From: Austin, Gina [mailto:gaustin@austinlegalgroup.com]
Sent: Thursday, April 11, 2013 5:06 PM

To: Maj, Donald

Cc: Aimee T Bandler (abandler@proskauer.com)

Subject: RE: VOIP-Pal Deposit Chill

Donald,
I am requesting an extension until May 15 to respond to DTC's request for additional information regarding VOIP-Pal.
Please confirm.

Gina Austin

Gina M. Austin
AUSTIN LEGAL GROUP, APC | 3990 Old Town Ave., Ste A112, San Diego, CA 92110 |
Ofc: 619-924-9600 | Cell 619-368-4800 | Fax 619-881-0045

Confidentiality Notice

This message is being sent on behalf of a lawyer. It is intended exclusively for the individual or entity to which it is addressed. This communication
may contain information that is proprietary, privileged or confidential or otherwise legally exempt from disclosure. If you are not the named
addressee, you are not authorized to read, print, retain, copy or disseminate this message or any part of it. If you have received this message in
error, please notify the sender immediately by e-mail and delete all copies of the message.

DTCC DISCLAIMER: This email and any files transmitted with it are confidential and intended solely for the use of the individual or
entity to whom they are addressed. If you have received this email in error, please notify us immediately and delete the email and any
attachments from vour system. The recipient should check this email and any attachments for the presence of viruses. The company
accepts no liability for any damage caused by any virus transmitted by this email.
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Treasury Regulations, Proskauer Rose LLP informs you that
any U.S. tax advice contained in this communication
(including any attachments) was not intended or written to
be used, and cannot be used, for the purpose of (1)
avoiding penalties under the Internal Revenue Code or (ii)
romoting, marketing or recommending to another party any
transaction or matter addressed herein.
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This message and 1ts attachments are sent from a law firm
and may contain information that is confidential and
protected by privilege from disclosure. If you are not the
intended recipient, you are prohibited from printing,
copying, forwarding or saving them. Please delete the
message and attachments without printing, copying,
forwarding or saving them, and notify the sender
immediately.
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571 Washington Blvd, 12 Floor
. Jersey City, NJ 07310
© TEL: 212-8553-3298
dmaj@dtce.com

May 30, 2013

By FEDERAL EXPRESS

Gina M. Austin

AUSTIN LEGAL GROUP, APC
3990 Old Town Ave., Ste A112
San Diego, CA 92110

Re: Imposition of Deposit Chill on Optigenex, Inc./CUSIP 92862Y109

Dear Ms. Austin:

The Depository Trust Company {(“DTC") is in receipt of your email dated May 29, 2013 to
Aimee Bandler, Esq., outside counsel to DTC, regarding the deposit restriction (the “Deposit
Chill”) on CUSIP 683886303 (the “Issue”), issued by Optigenex, Inc. (the “Issuer”).

In your email, you request an extension “at least until the court has ruled on the SECv.
Bronson case.” It is DTC's understanding that you are referring to the motion to dismiss (the
“Motion to Dismiss”) filed by Edward Bronson, E-Lionheart Associates, LLC, and Fairhills
Capital, Inc,, in the action SEC v. Edward Bronson et al, 12-cv-6421 (S.D.N.Y.).

Your request for an extension of time to respond is granted. You must submit a legal opinion
(“Legal Opinion”), either in the form attached as Exhibit B to DTC’s notice letter of September
12,2012, or in the form provided to you by Ms. Bandler on April 8, 2013, within twenty (20)
business days from the date of the filing of an order resolving the Motion to Dismiss. If the
Legal Opinion is not received within the above timeframe, the Deposit Chill decision will be
deemed final.

® %k

DTC reserves all rights including the right, if it deems appropriate, to take action with respect
to the Issue without notice.


mailto:dmaj@dtcc.com

Please be advised that DTC's receipt of any legal opinion, information or
documentation as may be required will not automatically result in the determination
to lift the Deposit Chill. The outcome of DTC’s review and determination may be to
continue the Deposit Chill, in which case you will be provided with the reason(s) for
not releasing the Deposit Chill.

T

/ﬁffﬁerely, }

§

Donald Maj
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From: Louis Brilleman <Ibrilleman®lbcounsel.com>

Sent: Monday, January 27, 2014 5:26 PM
To: Bandler, Aimee Taub

Subject: RE: Optigenex

Ms. Bandler:

| am reaching out to you on the assumption that you still represent The DTC in this matter. in light of recent new rule
proposals aimed at resolving deposit chills and other DTC disciplinary actions, | would like to schedule a conference with
you to discuss the issuer’s current situation.

If you are no longer involved in this matter, please advise whom I should be contacting.

Thank you.

Louis A. Brilleman, P.C.

1140 Avenue of the Americas, 9th Floor
New York, NY 10036

Phone: 212-584-7803

Fax: 646-380-6635

Email: Ibrilleman@lbcounsel.com
Website: www.brillemanlaw.com

This electronic mail message contains information that(a)is or may be LEGALLY PRIVILEGED, CONFIDENTIAL,
PROPRIETARY IN NATURE, OR OTHERWISE PROTECTED BY LAW FROM DISCLOSURE, and(b)is intended only for the
use of the Addressee(s)named herein. If you are not the intended recipient, an addressee, or the person responsible for delivering this
to an addressee, you are hereby notified that reading, using, copying, or distributing any part of this message is strictly prohibited. If
you have received this electronic mail message in error, please contact us immediately and take the steps necessary to delete the
message completely from your computer system. Thank you.

From: Bandler, Aimee Taub [mailto:abandler@proskauer.com]
Sent: Friday, April 05, 2013 11:28 AM

To: Ibrilleman@}bcounsel.com; Austin, Gina

Subject: Optigenex

Ms. Austin and Mr. Brilleman:

We understand that Mr. Brilleman had been communicating with SNR Denton with respect to the deposit chill on the
above issue, and that Ms. Austin has been in contact with DTC and our firm. Please clarify who is currently representing
the issuer.

Thank you.

Almee T. Bandler

sy ot | o
ey at L.aw
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Proskauer

Eleven Times Sguare
New York, NY 10038-8298
¢ 212.968.3247

f 21296892800
abandler@proskauer.com
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To ensure compliance with requirements imposed by U.S.
Treasury Regulations, Proskauer Rose LLP informs you that
any U.S. tax advice contained in this communication
{including any attachments) was not intended or written to
be used, and cannot be used, for the purpose of (1)
avoiding penalties under the Internal Revenue Code or (ii)
promoting, marketing or recommending to another party any
transaction or matter addressed herein.
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This message and its attachments are sent from a law firm
and may contain information that is confidential and
protected by privilege from disclosure. If you are not the
intended recipient, you are prohibited from printing,
copying, forwarding or saving them. Please delete the
message and attachments without printing, copying,
forwarding or saving them, and notify the sender
immediately.
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Copy, Main

From: Louis Brilleman <lbrilleman®@lbcounsel.com>
Sent: Thursday, January 30, 2014 10:40 PM

To: Bandler, Aimee Taub

Subject: RE: Optigenex

Attachments: DTC OPGX Discussion.pptx

In preparation of our call, 1 thought the attached slides may be helpful as an outline of matters to be discussed.

Louis A. Brilleman, P.C.

1140 Avenue of the Americas, 9th Floor
New York, NY 10036

Phone: 212-584-7805

Fax: 646-380-6635

Email: Ibrilleman@lbcounsel.com

Website: www.brillemanlaw.com

This electronic mail message contains information that{a)is or may be LEGALLY PRIVILEGED, CONFIDENTIAL,
PROPRIETARY IN NATURE, OR OTHERWISE PROTECTED BY LAW FROM DISCLOSURE, and(b)}is intended only for the
use of the Addressee(s)named herein. If you are not the intended recipient, an addressee, or the person responsible for delivering this
to an addressee, you are hereby notified that reading, using, copying, or distributing any part of this message is strictly prohibited. If
vou have received this electronic mail message in error, please contact us immediately and take the steps necessary to delete the
message completely from your computer system. Thank you.

From: Bandler, Aimee Taub [mailto:abandler@proskauer.com]
Sent: Thursday, January 30, 2014 10:36 AM

To: 'lbrileman@Ibcounsel.com’

Subject: RE: Optigenex

12pm tomorrow works. Thank you for your flexibility.

Aimee T. Bandler
Attorney al Law

Proskauer

Eleven Times Square
New York, MY 10036-8299
4212.668.3247

f 212.8688 2800
abandler@proskauer.com

From: Louis Brilleman [mailto:lbrilleman@Ibcounsel.com]
Sent: Thursday, January 30, 2014 10:34 AM

To: Bandler, Aimee Taub

Subject: RE: Optigenex

Let’s do tomorrow at 12 pm?
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Louis A. Brilleman, P.C.

1140 Avenue of the Americas, 9th Floor
New York, NY 10036

Phone: 212-584-7803

Fax: 646-380-6635

Email: [brilleman@lbcounsel.com
Website: www.brillemanlaw.com

This electronic mail message contains information that(a)is or may be LEGALLY PRIVILEGED, CONFIDENTIAL,
PROPRIETARY IN NATURE, OR OTHERWISE PROTECTED BY LAW FROM DISCLOSURE, and(b)is intended only for the
use of the Addressee(s)named herein. If you are not the intended recipient, an addressee, or the person responsible for delivering this
to an addressee, you are hereby notified that reading, using, copying, or distributing any part of this message is strictly prohibited. If
vou have received this electronic mail message in error, please contact us immediately and take the steps necessary to delete the
message completely from your computer system. Thank you.

From: Bandler, Aimee Taub [mailto:abandler@proskauer.com]
Sent: Thursday, January 30, 2014 10:16 AM

To: 'Ibrileman@lbcounsel.com’

Subject: RE: Optigenex

Mr. Brilleman - apologies, but a conflict has come up. | can have a call today before 2pm, or tomorrow before
12:30. Please let me know what works for you,

Aimee T, Bandler
Attorney al Law

Proskauer

Eleven Times Square
New York, NY 10038-8288
d 212 959 3247

f 212 9682900
abandler@proskauer.com

From: Louis Brilleman [mailto:lbrilleman@Ibcounsel.com]
Sent: Tuesday, January 28, 2014 1:53 PM

To: Bandler, Aimee Taub

Subject: RE: Optigenex

OK thanks

Louis A. Brilleman, P.C.

1140 Avenue of the Americas, 9th Floor
New York, NY 10036

Phone: 212-584-7805

Fax: 646-380-6635

Email: lbrilleman@lbcounsel.com
Website: www.brillemanlaw.com

This electronic mail message contains information that(a)is or may be LEGALLY PRIVILEGED. CONFIDENTIAL,
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PROPRIETARY IN NATURE, OR OTHERWISE PROTECTED BY LAW FROM DISCLOSURE, and(b)is intended only for the
use of the Addressee(s)named herein. If you are not the intended recipient, an addressee, or the person responsible for delivering this
o an addressee, you are hereby notified that reading, using, copying, or distributing any part of this message is strictly prohibited. If
you have received this electronic mail message in error, please contact us immediately and take the steps necessary to delete the
message completely from your computer system. Thank you.

From: Bandler, Aimee Taub [mailto:abandler@proskauer.com]
Sent: Tuesday, January 28, 2014 1:34 PM

To: 'lbrilleman@lbcounsel.com’

Subject: RE: Optigenex

3pm on January 30 works. | will call you at 212-584-7805.
Aimee

Aimee T. Bandler
Altorney at Law

Proskauer

Eleven Times Sguare
New York, NY 10038-828¢
g 212.868.3247

f 212.968.2800
abandler@proskauer.com

From: Louis Brilleman [mailto:lbrilleman@Iibcounsel.com]
Sent: Monday, January 27, 2014 6:07 PM

To: Bandler, Aimee Taub

Subject: RE: Optigenex

Thursday 3pm works for me.
Please confirm.

Thank you.

Louis A. Brilleman, P.C.

1140 Avenue of the Ameticas, 9th Floor
New York. NY 10036

Phone: 212-384-7805

Fax: 646-380-6635

Email: Ibrilleman@ilbcounsel.com
Website: www brillemanlaw.com

This electronic mail message contains information that{ajis or may be LEGALLY PRIVILEGED, CONFIDENTIAL,
PROPRIETARY IN NATURE, OR OTHERWISE PROTECTED BY LAW FROM DISCLOSURE, and(b}is intended only for the
use of the Addressee(sjnamed herein. If you are not the intended recipient, an addressee, or the person responsible for delivering this
to an addressee, vou are hereby notified that reading, using, copying, or distributing any part of this message is strictly prohibited. If
vou have received this electronic mail message in error, please contact us immediately and take the steps necessary to delete the
message completely from your computer system. Thank vou.
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From: Bandler, Aimee Taub [mailto:abandler@proskauer.com]
Sent: Monday, January 27, 2014 5:51 PM

To: 'Ibrilleman@Ibcounsel.com’

Subject: RE: Optigenex

Mr. Brilleman:

As you know, the proposed rules have not yet been approved nor implemented, and DTC’s position in relation to
Optigenex has not changed. But | am happy to schedule a time for a call, if you feel it would be useful. | have availability
this Thursday, anytime between 2-4pm. If those times don’t work for you, please suggest others.

Aimee Bandler

Aimee T. Bandler
Attorney at Law

Proskauer

Eleven Times Square
New York, NY 10038-8288
d 212.969 3247

f 212.869.2800
abandler@proskauer.com

From: Louis Brilleman [mailto:lbrileman@Ibcounsel.com]
Sent: Monday, January 27, 2014 5:26 PM

To: Bandler, Aimee Taub

Subject: RE: Optigenex

Ms. Bandler:

fam reaching out to you on the assumption that you still represent The DTC in this matter. In light of recent new rule
proposals aimed at resolving deposit chills and other DTC disciplinary actions, | would like to schedule a conference with
you to discuss the issuer’s current situation.

If you are no longer involved in this matter, please advise whom | should be contacting.

Thank you.

Louis A. Brilleman, P.C.

1140 Avenue of the Americas, 9th Floor
New York, NY 10036

Phone: 212-584-7803

Fax: 646-380-6635

Email: lbrilleman@lbcounsel.com
Website: www.brillemanlaw.com

This electronic mail message contains information that(a)is or may be LEGALLY PRIVILEGED, CONFIDENTIAL,
PROPRIETARY IN NATURE, OR OTHERWISE PROTECTED BY LAW FROM DISCLOSURE, and(b)is intended only for the
use of the Addressee(sinamed herein. If vou are not the intended recipient, an addressee, or the person responsible for delivering this
to an addressee, you are hereby notified that reading, using, copying, or distributing any part of this message is strictly prohibited. If
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you have received this electronic mail message in error, please contact us immediately and take the steps necessary to delete the
message completely from your computer system. Thank you.

From: Bandler, Aimee Taub [mailto:abandler@proskauer.com]
Sent: Friday, April 05, 2013 11:28 AM

To: lbrilleman@ibcounsel.com; Austin, Gina

Subject: Optigenex

Ms. Austin and Mr. Brilleman:

We understand that Mr. Brilleman had been communicating with SNR Denton with respect to the deposit chill on the
above issue, and that Ms. Austin has been in contact with DTC and our firm. Please clarify who is currently representing
the issuer,

Thank you.

Aimee T. Bandler
Atorney at Law

Proskauer

Eleven Times Square
New York, NY 10036-8288
d 21296883247

f 212.869 2800
abandler@proskauer.com
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To ensure compliance with requirements imposed by U.S.
Treasury Regulations, Proskauer Rose LLP informs you that
any U.S. tax advice contained in this communication
{(including any attachments) was not intended or written to
be used, and cannot be used, for the purpose of (i)
avoiding penalties under the Internal Revenue Code or (ii)
promoting, marketing or recommending to another party any
transaction or matter addressed herein.
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This message and its attachments are sent from a law firm
and may contain information that is confidential i

protected by privilege from disclosure. If the
intended recipie prohibited
copying, forward them. PI
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Timeline

* 2009: Company issued shares in four Rule 504
offerings to two different investors

* Securities purchase agreements were
executed containing all customary investment
representations on the part of the investors

* Legal Opinions were issued



Timeline (cont.)

September 2012: Company counsel received letter from
DTC advising that a deposit chill had been imposed on the
Company’s stock as of August 2011

The stated reason for the deposit chill was DTC’s concern
regarding large numbers of shares issued upon conversion
of certain convertible notes

Extensive written and telephone communications ensued
between Company counsel and DTC counsel, SNR Denton

As requested, documents and legal opinions were
submitted to DTC counsel and upon review found to be
satisfactory, except as they related to the Company’s 504
transactions




Timeline (cont.)

* DTC counsel based its refusal to lift the
deposit chill on two pending SEC cases
commenced in 2011 against parties alleged to
have distributed unregistered shares
purchased from companies without valid
exemption from registration

* Company was not a party to these cases and
was not mentioned



Timeline (cont.)

* January 2014: deposit chill remains in effect

* The Company has issued and outstanding
28,425 057 shares of common stock of which
approximately 995,000 shares are free trading

* The number of shares as to which DTC has
raised concerns is less than 5,000



Issues to be Discussed

* The Company is growing but needs to raise
additional capital to expand which it is unable
to do pending the deposit chill

* The SEC cases that were cited as the basis for
DTC’s refusal to lift the chill Company are
ongoing and will likely be settled and
therefore be of no benefit to the Company

* |Interesting fact: SNR Denton is representing
one of the defendants in one of the SEC cases



Issues to be Discussed (cont.)

* The Company is being unfairly punished for the actions of third
parties, i.e. the 504 purchasers:

— Purchase agreements were executed among the Company and the 504
purchasers that included customary investments reps and covenants
not to distribute the shares in violation of applicable law

— Legal opinions were issued that the Company was entitled to rely on

— The SEC cases were commenced long after the Company’s 504
transactions were completed

— The Company did not know and had no reason to know that it was
dealing with what turned out to be bad actors years after the fact

— Even if the 504 purchasers turned out to be bad actors years after the
completion of the transactions, no allegations of wrongdoing in the
504 transactions were ever leveled against the Company



Conclusion

The Company’s strong frustration is rooted in the unfairness of
DTC’s position in that:

— it is being victimized as a result of the actions of others and

— there have been no allegations of wrongdoing on the part of the
Company
All Company securities transactions that were scrutinized by DTC
counsel were found to have been properly documented which is a
clear indication that the Company is careful with its documentation
used in its financing transactions

The Company is growing its business and it markets its products in
over 16 countries based on the therapeutic value of its patented
technology

There needs to be a quick resolution of this DTC matter to ensure
the Company’s survival
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| 55 WATER STREET

ISAAC MONTAL |
D l ' l Managing Director & Deputy General Counsel i NEW YORK, NY 100410099
| YEL: 212 855 3253

Securing Today, Shaping Tomormow. FAX: 212 855 3265

Cwwwidtce.com

February 10, 2014

Ms. Elizabeth M. Murphy

Secretary

U.S. Securities and Exchange Commission
100 F Street, NE

Washington, DC 20549-1090

Re: Response to Comments: Self-Regulatory Organizations; The Depository Trust
Company; Notice of Filing of Proposed Rule Change To Specify Procedures
Available to Issuers of Securities Deposited at DTC for Book Entry Services
When DTC Imposes or Intends To Impose Restrictions on the Further Deposit
and/or Book Entry Transfer of Those Securities; Release No. 34-71132; File No.
SR-DTC-2013-11

Dear Ms. Murphy:

On December 5, 2013, The Depository Trust Company (“DTC™) filed with the
Securities and Exchange Commission (the “Commission”) a proposed rule change
pursuant to %tuon 19(b)(1) of the Securities Exchange Act of 1934, as amended (the
“Exchange Act™),' and Rule 19b-4 thereunder (the “Filing™). The Filing specified the
proposed fair pmcedurw DTC will provide to issuers of securities deposited at DTC for
book entry services when DTC imposes or intends to 1mpose certain restrictions on
further deposit and/or book entry transfer of those securities.” On December 18, 2013,
pursuant to Section 19(b}(1) of the Exchange Act, the Commission published notice of
the Proposed Rule Change in the Federal Register.” During the subsequent comment
period, a number of commentators submitted ietters to the Commission in response to the
Filing (collectively, the “Comment Letters”}

I1SUS.C.§78s {b}( ), as amended.
: Pmpased fiu es 22(A) and 22(B) are annexed as Exhibit § to the Filing and may be downloaded from the
DYCC Web site, http//www.dtcc.com/legal/sec-rule-filings.aspx.
7 See Self-Regulatory Organizations; The Depository Trust Company; Notice of Filing of Proposed Rule
Change To Specify Procedures Available to Issuers of Securities Deposited at DTC for Book Entry
Services When DTC Imposes or Intends To Impose Restrictions on the Further Deposit and/or Book Entry
Transfer of Those Securities, Securities Exchange Act Release No. 71132 (December 18, 2013); 78 FR
71735 (Dec. 24, 2013}, Citations in this letter to the Filing will be to the Notice of Filing published on the
Commission’s Web site, http//www sec.gov/rules/sro/dte/2013/34-71132.pdf.
* Comment Letters were submitted by (i) Suzanne H. Shatto (“Shatto™) (December 20, 2013}; (i) DTCC
Bigbake (“Bigbake™} {December 27, 2013); (iii) Brenda Hamilton (“Hamilton™} (Janvary §, 2014)
{Bigbake and Hamilton are referred to collectively as the “Commenters™}; (iv) Simon Kogan (“Kogan™)
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DTC has considered carefully the points made in the Comment Letters and
appreciates this opportunity to respond.

1. Section 17A(b)(3)(H) of the Exchange Act Does Not Require a Testimonial or
Oral Hearing When Issuers Challenge the Imposition of Restrictions on
Services

Sichenzia argues that pursuant to the Commission’s i:spmwn in In the Matter of
the ﬁpp?:ca!zon of International Power Group, Ltd. ("IPWG ’) issuers subject to a
Deposit Chill® or (Jk}b&l Lock have a f’ié,f}t to a testimonial hearing pursuant to DTC’s
Rule 22 (“Rule 72“} This argument is based on an overly broad interpretation of the
IPWG opinion, a misapplication of Rule 22, and is mconmsteni with the governing
provisions of Section 17A(bXY3YH) of the Exchange Act®

Section 17A{b)}3)H) requires clearing wrpmram}m such as DTC, to provide
“persons™ with “fair procedures” when restricting services.” Section 17A(b}S5)B)
requires that fair procedures include notice, the opportunity to be heard upon the specific
grounds for denial or prohibition or limitation of services under consideration and the
maintenance of a record.'” Section 17A does not specify the nature of the fair procedures
and does not require a clearing corporation to provide an affected person with a
testimonial or oral hearing or review by a hearing panel.

In IPWG the Commission ruled that issuers are persons within the meaning of
Section 17A(b)3)H) and ruled that DTC is abimated to provide issuers with fair
procedures in connection with a Global Lock.'" The Commission ordered DTC “to adopt
procedures that accord with the fairness requirements of Section 17A(b)(3)(H), which
may be applied uniformly in any future such issuer cases.”? Despite Sichenzia’s

(December 22, 2013); (v) Sichenzia Ross Friedman Ference LLP (“Sichenzia™) (January 14, 2014); (vi)
Louis Brilleman (“Brilleman”) (January 14, 2014}, and {vii) The Securities Transfer Association, Inc.
(“STA"} (January 14, 2014). The Comment Letters are available at http//'www sec.gov/comments/sr-dtc-
2013-11/dtc2013 11 shtml.

* In the Matter of the Application of Int'l Power Group, Ltd. For Review of Action Taken by The Depository
Trust Co., SEC Release No. 34-66611, 2012 SEC LEXIS 844 (Mar. 15, 2012).

® Capitalized terms used but not defined herein shall have the meanings ascribed to those terms in the

F) ng.

7 See Sichenzia comment letter at 2-3 (proposing that “DTC amend the Proposed Rule to state that
companies subject 1o a Deposit Chill or Global Lock are considered an “Interested Person” for the purpose
of DTC Rule 227
¥ Rule 22 provides that DTC F’ar{%aipams are entitled to review of certainly disciplinary actions by a three-
member panel. DTC Rufes 22 and 6 also provide that issuers are entitled to review by a three-member
panel where DTC determines not to accept their securities as eligible for DTC services or revokes a prior
determination that the securities were DTC-eligible. Neither Rule 22 nor Rule 6 refer to Global Locks or
Deposit Chills which are restrictions on services to securities previously made eligible for DTC services.

7 See Exchange Act, Section 17A(b)(3)(H), 15 U.S.C. § 78g-1{b}3)}H).

' See Exchange Act, Section 17TA(bYSXB), 15 US.C. §78q-1(b)3)(B).

" See IPWG, 2012 SEC LEXIS 844, at *24. The Commission did not address the subject of Deposit
Chills. DTC has nonetheless determined to provide fair procedures to issuers in connection with Deposit
Chilis.

Y 1d at *32.
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assertion to the contrary, the Commission did not direct DTC to apply Rule 22 to issuers
of Globally Locked securities or otherwise specify the nature of the fair procedures that
DTC must provide to issuers. Notably, the Commission did refer to Rule 22 in /PWG,"
but did not conclude that DTC should apply these (or any particular) procedures to
issuers seeking to challenge a Global Lock. Rather than requiring a Rule 22 hearing, the
Commission left the specifics of the fair procedures to DTC, directing it to “adopt
procedures that accord with the fairness requirements of Section 17A(b)(3)(H), which
may be applied uniformly in any future such issuer cases.” The Filing codifies DTC’s
response to the Commission’s mandate.

In its only post-IPWG ruling regarding DTC’s obligations under Section
17AMDY3)H). the Commission similarly did not require DTC to apply Rule 22
procedures to an issuer challenging a Global Lock or require that DTC otherwise provide
any form of testimonial or oral hearing before a panel.'* In ATIG, a globally locked
issuer sought a stay pending a decision on the merits of its claim that DTC had imposed a
Global Lock in violation of Section 17A(b)(3)(H). In deciding the stay motion, the
Commission recited in detail the fair procedures that DTC had provided to the issuer,
which did not include Rule 22 procedures or any sort of testimonial or oral hearing.'> On
the basis of those procedures,'® the Commission denied the request for a stay, stating that
“it did not appear to be a strong likelihood that {the issuer] will succeed on the merits” of
the Petition.

The STA and Kogan further argue that the DTC restriction process fails to meet
constitutionally prescribed due process standards.'® They are incorrect for several

U See, e.g., id. at ¥22.

" See In the Matter of the Applieation of Atlantis Internet Group Corp., For Review of Disciplinary Action
Taken by The Depository Trust Co., SEC Release No. 34-70620, Admin Proc. File No. 3-15431, 7 (Oct. 7,
2013) (“4TIG™, available at http//www sec.gov/litigation/opinions/2013/34-70620 pdf.

" The Commission observed that:

DTC informed Atlantis in writing that it had imposed the Deposit Chill
because “unusually large deposits” of Atlantis shares at DTC raised
“substantial questions as to whether [the] shares are freely tradable.” DTC
provided Atlantis a template of a legal opinion lefter that was required to lift
the Deposit Chill, but Atlantis never submitted one.

After fearning of the Commission enforcement action against TIM, DTC

imposed a Global Lock on Atlantis’s shares. DTC informed Atlantis in

writing that it had done so based on allegations that TIM had engaged in an

unregistered distribution of Atlantis shares when no exemption from

registration was available. Atlantis requested a hearing, and DTC reviewed a

proposed legal opinion lerzer Atlantis submitted in an effort to lift the Global

Lock.
ATIG at 7,
" The Commission also noted that “DTC’s statutory mandate to *protect investors and the public interest’
through accurate settlement of transactions which outweighs any harm that [the issuer} may have suffered
as a result of the Deposit Chill and Global Lock.”
7 ATIG at 7. The parties in the AT/G proceeding are awaiting the Commission’s determination on the
merits of ATIG s petition.
" See, e.g., Kogan comment letter at 4; STA comment letter at 5.

Lad
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reasons. As noted above, DTC’s obligations as a clearing corporation are established by
Section 17A(b)(3)H) and not by the standards of the Fourteenth Amendment’s due
process clause. DTC is not a state actor and not subject to constitutional requirements.
In any event, even if due process standards did apply, DTC’s fair procedures provide
issuers Wgh the process that is due, and an evidentiary or oral hearing would still not be
required.

2. Internal Appeals are Neither Appropriate Nor Necessary
(A)

In addition to Sichenzia seeking a Rule 22-type hearing when DTC makes an initial
decision to impose restrictions, the STA requests that when the initial decision to impose
a restriction is made, the issuer should be granted an internal appeal to a DTC hearing
panel and be “afforded the due process protections” under Rule 22.% The STA’s
reasoning is that: (1) the “opportunity for an appeal will assure all those participating in
the decision-making process give serious consideration to their responsibilities;” and (2)
although an appeal to the Commission is available, it is “impractical” given the time
delays and costs.”’ These arguments are groundless.

First, the STA’s suggestion that an internal appeal is necessary to ensure
“seriousness” is without menit. DTC devotes substantial human and financial resources
to its compliance function relative to restrictions. Second, to the extent that the STA
purportedly is concerned with delays and costs, the STA contradicts its own argument by
requesting that an additional level of review be injected into the review process. The
most expeditious and cost efficient manner to proceed is for DTC to make its
determination as set forth in the proposed rules and then, if adverse to the issuer, for the
issuer to appeal the determination to the Commission.

" See generally Mathews v. Eldridge, 424 U.S. 319, 348-49 (1976) (“The judicial model of an evidentiary
hearing is neither a required, nor even the most effective, method of decision making in all circumstances.
The essence of due process is the requirement that ‘a person in jeopardy of serious loss [be given] notice of
the case against him and opportunity to meet it” ... {and]... procedures [must] be tailored, in light of the
decision to be made, to “the capacities and circumstances of those who are to be heard,” to insure that they
are given a meaningful opportunity to present their case.”) (citations omitted); Chauffeur’s Training Sch.,
Inc. v. Speltings, 478 F.3d 117 (2d Cir. 2007) tholding that Department of Education not required to hold
oral hearing before assessing against school; record could be established by written submissions, under the
Administrative Procedure Act), Dominion Energy Bravton Point, LLC v. Johnson, 443 F3d 12, 13 (Ist Cir.
2006) (finding that Environmental Protection Agency not required fo hold formal evidentiary hearing
before denying request for a thermal variance; deferred to EPA’s determination that no evidentiary hearing
even in Hght of language of Clean Water Act requiring “public hearing™); Basciano v, Herkimer, 605 F.2d
603 (2d Cir. 1978) (holding that ora! hearing was not required for City’s Employees’ Retirement System’s
Medical Division denial of accident disability retirement benefits to plaintiff; evidence can be presented as
effectively in writing as orally; benefits of a trial-type hearing outweighed by substantial fiscal and
administrative bardens on agency).

* See STA comment letter at 3,
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(B)

In further advocating for an internal appeal process, the STA references rules
issued by FINRA and NASADQ that allow for some manner of internal appeal in what
the STA mistakenly refers to as “similar contexts.”™ In propounding this argument, the
STA fundamentally misunderstands the roles played by FINRA and NASDAQ in the
securities industry as compared to the role played by DTC. As explained below, these
comparisons are inapposite.

FINRA is a national securities association charged with oversight of member
securities f;lrms in order to “safeguard the investing public against fraud and bad
practices.”™ FINRA has a specific disciplinary and adjudicatory mandate to “prevent
fraudulent and manipulative acts and practices, to promote just and equitable principles
of trade. .. . ** FINRA disciplines registered brokers, detects and prevents violations of
the securities laws, including fraudulent activities such as insider trading, resolves
securities disputes among brokers and investors including arbitrations and mediations

around the country.”

NASDAQ is a national securities exchange, registered by the Commission under
Section 6 of the Exchange Act.?® As a national securities exchange, NASDAQ, like
FINRA, also has a specific disciplinary and adjudicatory statutory mandate “to prevent
fraudulent and manipulative acts and practices, to promote just and equitable principles
oftrade .. ..” %" In addition, NASDAQ has “broad discretionary authority over the initial
and continued listing of securities in NASDAQ in order to maintain the quality of and
public confidence in its market, to prevent fraudulent and manipulative acts and practices,
to promote just and equitable principles of trade, and to protect investors and the public
interest.”™

DTC has a different role in the securities industry. It is a registered clearing
corporation with a mandate “to facilitate the prompt and accurate clearance and
settlement of securities transactions and derivative agreements, contracts, and
transactions for which it is responsible, to safeguard securities and funds in its custody or
control or for which it is responsible. . " DTC does not perform a policing function to
root out fraudulent and manipulative conduct in violation of the securities laws. There is
no basis to compare FINRA and NASDAQ’s adjudicatory procedures arising from their
policing functions with the fair procedures provided by DTC for compliance with its
eligibility standards.

# Spe STA comment letter at 5.

= See http://www. finra.org/ AboutFINRA/What WeDo/.

" Exchange Act, Section 15A(bX6), 15 U.S.C. § 780-3(bX6).

 htp//www.finra.org/About FINRA/,

»® See 15US.C. §§ 78f & 78c(a)(26); Findings, Opinion, and Order of the Comm'n, Exch. Act. Rel. No.
53, 128 (Jan. 13, 2006), 71 Fed. Reg. 3,550 (Jan. 23, 2006).

7 Exchange Act, Section 6(b)(5), 15 U.S.C. § 78f(bX5).

“ NASDAQ Rule 5100.

“ Exchange Act, Section 17A(bY3)A), 15 US.C. § 78g-H{b)3¥HA).



Turning to the STA’s specific references to FINRA Rule 6490 and NASDAQ
Rule 3815, the STA fails to recognize a fundamental procedural difference between these
rules of a securities exchange and a national securities association and DTC’s proposed
Rules 22(A) and 22(B). The FINRA and NASDAQ adjudicatory procedures involve
appeals from fact-intensive determinations. In contrast, DTC’s procedures, as described
in the Filing, are premised on straightforward legal presentations and are not predicated
on intensive fact finding, as is the case with FINRA regulatory intervention or NASDAQ
disciplinary actions,

FINRA Rule 6490 grants FINRA “regulatory authority” and “discretionary
power” to not process a corporate action based on a detailed factual inquiry into the
governing factors, including “indicators of potential fraud.” The FINRA appeal process
arises from this fact finding process and, even at that, consists only of written
submissions, not a testimonial or oral hearing as sought here by the STA.

NASDAQ Rule 5815 applies to listing and delisting determinations. NASDAQ
utilizes its broad discretion “to deny initial listing, apply additional or more stringent
criteria for the initial or continued listing of particular securities, or suspend or delist
particular securities based on any event, condition, or circumstance that exists or occurs
that makes initial or continued listing of the securities on NASDAQ inadvisable or
unwarranted in the opinion of NASDAQ), even though the securities meet all enumerated
criteria for initial or continued listing on NASDAQ.™' NASDAQ Rule 5815 provides
that the issuer may request in writing that the hearing panel review the matter in a written
or an oral hearing. Again, as in the case of the FINRA rule cited by the STA, the
NASDAQ internal appellate process arises from detailed fact finding by the regulator in
order to render the underlying decision. Indeed, reflecting the fact intensive nature of the
review, NASDAQ requires the applicant to pay an upfront $10,000 fee in order to cover
the costs of reviewing the contentious factual record.’

* See Self-Regulatory Organizations; Financial Industry Regulatory Authority, Inc.; Notice of Filing of
Proposed FINRA Rule 6490 (Processing of Company-Related Actions), To Clarify the Scope of FINRA's
Authority When Processing Documents Related to Announcements for Company-Related Actions for Non-
Exchange Listed Securities and To Implement Fees for Such Services, 74 Fed. Reg. 68648, 68649
(December 17, 2009); see FINRA Rule 6490(d)(3) (detailing the deficiency determination factors: (i) the
issuer provided incomplete or inaccurate documentation; (i1} issuer fulfilled its reporting requirements; (iii)
FINRA has actual knowledge that the issuer or related party to the corporate action are the subject of a
pending, adjudicated or settled regulatory action or investigation by a federal, state or foreign regulatory
agency, or a self-regulatory organization; or a civil or criminal action related to fraud or securities laws
violations; (iv) FINRA has knowledge that the issuer or related party may be potentially involved in
fraudulent activities related to the securities markets and/or pose a threat to public investors; or (v) that
there is significant uncertainty in the settlement and clearance process for the security).

# NASDAQ Rule 5100.

" NASDAQ Rule 5815(a)(3) requires payment of a $10,000 hearing fee. In explaining the basis for this
high fee, NASDAQ enumerated “significant Staff time and resources to prepare for and conduct hearings
and appeals. . . .In addition, appeals have become more complicated and contentious than when fees were
last modified. . . .. In response to increasing complexities, NASDAQ has made new hires in its
investigatory group and on several occasions engaged an outside law firm or an investigative firm to assist
in connection with matters under review.” Self-Regulatory Organizations; The NASDAQ Stock Market
LLC; Notice of Filing and Immediate Effectiveness of a Proposed Rule Change to Modify Fees For Review



In stark contrast, DTC’s review processes in connection with Deposit Chills and
Global Locks do not arise from contested factual records, as is the case with the
referenced FINRA and NASDAQ procedures. DTC’s proposed Rules 22(A) and 22(B)
do not contemplate that DTC will engage in independent fact finding. Rather, the
proposed rules place the responsibility on the issuer which is subject to a Deposit Chill or
Global Lock to demonstrate that it meets DTC s requirements to avoid the restriction. In
the case of Deposit Chills the burden is on the issuer’s counsel to demonstrate that the
securities satisfy DTC’s eligibility requirements, as described in detail in the Filing.™ So
long as the issuer’s proffered legal opinion is consistent with DTC’s eligibility criteria,
the restriction will be avoided or lifted. DTC does not engage in a factual investigation in
any way analogous to the FINRA and NASDAQ regulatory oversight processes. Issuer’s
counsel is obligated to determine the relevant facts and provide its opinion accordingly.

The analysis in the case of Global Locks is even more straightforward. It only
requires that the issuer demonstrate that it was misidentified as the defendant named in
the proceeding and its shares are not the subject of the applicable enforcement
proceeding.” There is no fact finding.

Thus, as reflected in proposed Rules 22(A) and 22(B) and explained in detail in
the Filing, DTC’s process for determinations regarding Deposit Chills and Global Locks
focus on the legal question of DTC eligibility. Again, the DTC process is not analogous
to the fact finding underlying FINRA Rule 5815 and NASDAQ Rule 6490 proceedings.
These procedures do not constitute models for DTC.”

©

Finally, the STA’s request for “one additional modification™® is highly
inappropriate. The STA requests that the three-person Rule 22 panel include “one person
that is employed by, or a partner of, a registered transfer agent.™’ First, it presupposes
the need for some type of testimonial or oral hearing before a panel which, as noted
above, is neither legally required nor practically indicated. Second, this proposal is rife

of Delisting Determinations and Appeal of Panel Decisions, Securities Exchange Act Release No. 34-
68676; File No. SR-NASDAQ-2013-004, 4 (January 16, 2013); yee also FINRA Rule 6490(c) (requiring
payment of a $4,000 fee review fee).

** See Filing at 4-5 (quoting DTC's Operational Arrangements, Section [.A.2),

™ See Filing at 10-11.

* In urging that DTC should provide issuers with an internal appellate review process (STA comment
letter at 3}, the STA fails to note that the internal appeal under NASDAQ Rule 6490 often takes longer
than six months. See Self-Regulatory Organizations; The NASDAQ Stock Market LLC; Order Approving
Proposed Rule Change to Modify Certain Disclosure Requirements to Require Issuers to Publicly Describe
the Specific Basis and Concern Identified by NASDAQ When a Listed Issuer Does Not Meet a Listing
Standard and Give NASDAQ the Authority to Make a Public Announcement When a Listed

Issuer Fails to Make a Public Announcement, Securities Exchange Act Release No. 34-68343, File No.
SR-NASDAQ-2012-118, 6 (December 3, 2012) ([ The] Exchange’s rules give listed issuers the right to
appeal a delisting determination or public reprimand letter. This process at the first appeal level involving a
hearing panel review can take up to six months.”}.

“ STA comment letter at 5.

7 Id a6
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with inherent conflicts. Certain transfer agents have been found to issue physical or
electronic certificates without proper diligence and oversight, thereby contributing to and
even facilitating the distribution of securities that may not satisfy DTC eligibility
requirements and are nevertheless deposited into DTC’s system. There is no principled
basis for blurring the respective functions of transfer agents and DTC under Section 17A.

3. DTC Has Met the Standards Articulated by the Commission to Impose
Restrictions Prior to Notice

Kogan and Sichenzia comment that DTC’s “right” under the proposed rules to
impose a Deposit Chill or Global Lock prior to giving notice should be restricted, at
minimum, to a clearly defined “imminent harm or injury” to DTC.*®

In the first instance, DTC believes that it has addressed adequately the imminent
harm issue in its Filing.*? DTC has provided meaningful standards to justify imposition
of restrictions in those cases where prior notice is not feasible. These provisions have
been developed in keeping with DTC’s statutory mandate as a registered clearing agency
to “remove impediments to and perfect the mechanism of a national system for the
prompt and accurate clearance and settlement of securities transactions, and, in general,
to protect investors and the public interest.”*’

In I/PWG, the Commission ruled that a case-by-case analysis, rather than a set of
defined circumstances, should inform DTC’s determination to impose a restriction prior
to notice:

If DTC believes that circumstances exist that justify imposing a
suspension of services with respect to an issuer's securities in
advance of being able to provide the issuer with notice and an
opportunity to be heard on the suspension, it may do so.
However, in such circumstances, these processes should balance
the identifiable need for emergency action with the issuer's right
to fair procedures under the Exchange Act. Under such
procedures, DTC would be authorized to act to avert an imminent
harm, but it could not maintain such a suspension indefinitely
without providing expedited fair process to the affected issuer.”'

7 See Kogan comment letter at 3; Sichenzia comment letter at 4.

* See Filing at 13-14; proposed Rule 22(A} §2: proposed Rule 22(B) §2.

“ Exchange Act, Section 17A(BY3)(F), 15 U.S.C. § 78q-1(b}(3XF). DTC isalsoa self-regulatory
organization; See Exchange Act, Section 3(a)(26), 15 U.S.C. § 78c(a)26).

*! See Filing at 13-14, citing /PWG, 2012 SEC LEXIS 844, at *29 (footnote omitted): see also ATIG at 3,
fn. 5 {noting that DTC may, consistent with J/PHG, impose a Deposit Chill or Global Lock without advance
notice in order to avert an imminent harm). Additionally, in terms of “expedited fair process,” the
proposed rules already provide an expedited timeframe for review for restrictions imposed prior to notice.
Specifically, where the Deposit Chill was imposed prior to notice, DTC is required to provide a decision
within ten business days of receiving a response from an issuer, rather than the usual allotted twenty
business days. See proposed Rule 22(A) §2{c}.
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As explained in the Filing, to facilitate book-entry transfer and other services that
DTC provides for its Participants, DTC holds securities deposited for book-entry services
in fungible bulk.** DTC maintains a robust monitoring system for monitoring
compliance with governing law including, without limitation, the relevant provisions of
the Bank Secrecy Act {"‘ﬁSA”}fg When its monitoring system detects that Participants
may be in the process of currently and consistently depositing ineligible securities into
the system, DTC may impose a Deposit Chill without prior notice to stop further deposits
of such ineligible securities. This is essential in order to protect DTC participants, the
banks and broker dealers that hold securities on the books of DTC, and their customers,
the investing public, from having their indirect holding of securities compromised by the
inclusion of improperly offered securities. Nonetheless, consistent with the /PWG
opinion, proposed Rule 22(A) provides issuers with the opportunity - on an expedited
hasis - to demonstrate that the securities are, in fact, eligible for continued DTC
services.” Over the past months, as DTC has developed and tested this procedure, in the
majority of cases DTC has given prior notice to issuers.

Similarly, when DTC becomes aware that the Commission has commenced a
proceeding alleging recent violations of Section 5 of the Securities Act or other
applicable provisions of law relating to the free tradeability of securities deposited at
DTC, a Global Lock may be imposed before giving notice based upon the Commission’s
categorical findings that the shares have been distributed illegally. Thus, where the
Commission alleges that not only was the proffered exemption from registration
illegitimate, but that no other valid exemption was available, it is appropriate to impose
the Global Lock as soon as possible. Otherwise, DTC will continue to process
transactions in an issue where the Commission has already determined that the shares are
not freely tradeable and DTC’s fungible bulk is tainted,” and in doing so, expose the
marketplace to harm in contravention to its statutory mandate. Proposed Rule 22(B)
provides the issuer with an expedited opportunity to demonstrate that a mistake has been
made.*® Again, as the new procedures have been developed and tested, and as would be
expected consistent with the exercise of prudent judgment, DTC has given prior notice to
issuers in the majority of cases.

 See Filing at 3.

¥ See Filing at 3, citing 31 U.S.C. 5318 (authorizing Secretary of the Treasury to require financial
institutions to establish AML procedures); 31 CFR 1020.210 (AML standards for certain financial
institutions; see also 31 CFR 500.202 (prohibiting, inter alta, dealing in a security registered in the name
of a person subject to Office of Foreign Asset Controls sanctions).

* See proposed Rule 22(A) § 2(c).

* Shatto queries whether DTC should “sequester” or mark certificates so that the “suspected securities
would not find their way back to any market.” Shatto comment letter at 1. This proposal is not feasible,
given that the securities are held in fungible bulk.

* See proposed Rule 22(B) § 2(¢).
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4. It Would Neither Be Appropriate Nor Feasible For DTC to Provide a Forum
For Issuers to Mount a Collateral Attack on the Commission’s Allegations in
Pending Enforcement Actions

(A)

Kogan comments that when DTC relies on the filing of an enforcement action
alleging violation of Section 5 of the Securities Act as the basis for imposing a Global
Lock, DTC is required to provide a duplicative and competing forum for the issuer to
litigate the same allegations asserted in the regulatory proceeding.’” Kogan fails to
provide any authority for this proposition. DTC does not possess adjudicatory powers or
authority with respect to marketplace participants. As a registered clearing corporation,
DTC is bound by the Securities Act, the Exchange Act, the relevant provisions of the
BSA, and the positions taken by law enforcement and regulatory agencies, such as the
Commission, and cannot be in the position of second guessing, or undermining
regulatory or law enforcement initiatives. Any such requirement would be improper
from legal, regulatory and public policy perspectives.*®

(B)
Alternatively, noting that “enforcement proceedings can drag on for years™ or
that in some cases “Commission’s staff may not be willing to provide any certainty as to
the status of an action,”” the STA and Sichenzia protest that a Global Lock should be
lifted one year after its imposition, or that the issuer be able to re-apply for eligibility,
even where there is an ongoing enforcement proceeding relating to the securities. Again,
as noted above, this Section 19(b) rule approval process is not the proper forum for
interested parties to address their concerns regarding the timing of the regulatory process.
In any event, this argument ignores the fact that DTC is bound by the federal statutes and
securities laws as well as determinations underlying law enforcement and regulatory
enforcement decisions and cannot front-run the ultimate resolution of either.

5. The DTC Officer Has the Requisite Level of Skill and Independence

The STA expresses concern’' that the Officer, as defined in Section 3.1 of DTC’s
Bylaws, will not be sufficiently skilled or independent to make Deposit Chill

7 See Kogan comment letter at 5,

HCf FDIC v. Matlen, 486 U.S. 230, 240-241 (1988) (holding that determination by independent body,
such as grand jury indictment, provided basis to justify FDIC's suspension of employee without separate
pre-suspension hearing: finding that the due process afforded with respect to suspension comported with
constitutional due process); Plaza Health Labs., Inc. v. Perales, 878 F.2d 577, 383 (2d Cir. 1989) (helding
that statute providing that Medicaid provider could be suspended on basis of indictment without any
hearing comported with constitutional due processy, Gilberr v. Homar, 520 U.S. 924, 934 {1997) (holding
that eriminal charges may provide basis for employee suspension without prior hearing because “an
independent third party has determined that there is probable cause to believe the employee committed a
serious crime™; finding that suspension of emplovee comported with constitutional due process).

“ Sichenzia comment letter at 4.

" STA comment letter at 6-7,

' Soe STA comment letter at 4.



determinations. This concern is unfounded. Section 3.1 of DTC Bylaws describes the
employees who serve as “officers of the Corporation” and makes clear that they are high
ranking and charged with substantial responsibility. As far as “independence” is
concerned, the proposed rule provides that the reviewing Officer cannot have had any
role in the underlying decision to impose the restriction. The Officer will be identified to
the issuer and. presumably, if the individual is deemed not suitable by the issuer, for
whatever reason, that may be included in the issuer’s appeal to the Commission.

The STA also urges that the “initiation of an action to impose chills should be
authorized by a [sic] senior officers of DTC designated by the Board of DTC, or its Chief
Executive Officer, to take such actions.” This proposal is unnecessary. Under DTC’s
long established procedures (that will continue under the proposed rules), the decision to
impose restrictions is made by appropriate delegation of authority to a senior-level
committee composed of officers drawn from DTC’s Operations, Risk Management,
Product Management, Application Development and Maintenance, Legal and
Compliance Departments.

Finally, the STA again distorts the /PWG opinion, by comparing proposed Rule
22(AY’s officer review provision to FINRA Rule 9558 (Summary Proceedings for
Actions Authorized by Section 15A(h)(3) of the Exchange Act).” * FINRA Rule 9558
was referenced in passing by the Commission in IPWG specifically as guidance as to the
notice process in connection with emergency actions. The Commission did not cite Rule
9558 to set standards for who may serve as a reviewing officer. Had the Commission
intended to do so for emergency actions or otherwise, it could have done so.

6. Issuers, Not DTC, Are Obligated to Make Disclosures to Investors

The Commenters express concern that investors might not be able to obtain
accurate information from issuers or brokers, and propose that DTC provide public
disclosure about issuers which are subject to service restrictions, or even possible service
restrictions. The Commenters propose a variety of mechanisms, such as a public
database identifying currently restricted issuers, advance notice of DTC’s contemplated
restrictions before DTC makes a determination, and the disclosure of all DTC and issuer
correspondence related to a determination relating to a restriction.”® Although the
Commenters recognize that such a burden should be fairly placed on the issuers, they
represent that investors suffer when the issuers are, at best, non-accessible or confused, or
at worst, untruthful.”®

While DTC understands the concern of the Commenters that issuers fail to
communicate information to shareholders, this obligation cannot be shifted to DTC.
When imposing a Deposit Chill or Global Lock, DTC notifies the issuer and its transfer

2 1d
* See Bighake comment letter at 17 Hamilton comment letter at 1-2.
58
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agent.® In addition, when imposing a Global Lock, DTC distributes an Important Notice
to its Participants through electronic means. Thus, DTC notifies the involved parties and

it would be inappropriate to excuse issuers and others from their obligations to otherwise

notify concerned parties.

We note that Important Notices, including those relating to Global Locks, are
publically available on DTC’s Web site. DTC is in the process of evaluating the potential
impact of similar disclosure regarding Deposit Chills, and will determine whether that
disclosure is appropriate.

7. The Form of the Restriction Notice is Appropriate

The STA and Kogan offer misguided recommendations regarding the restriction
notice letter under the proposed rules. First, the STA “believe[s] the Proposed Rule
Changes should be revised to state that DTC will provide ‘the reason(s) for the [Deposit
Chill or Global Lock] in light of DTC’s Eligibility Requirements . . .” as opposed to ‘the
reason(s) for the {Depomt Chill or Global Lock], including the legal autharxty upon which
it was imposed.”’ The proposed rules provide that the notice will contain the reasons
for the restriction, as well as the required form of response, so that the issuer is able to
respond to the issues raised in the notice. This explicitly includes references to DTC’s
eligibility standards. Indeed, DTC has been using such forms of notice and STA
members exposed to these notices are well aware that the notices do cite to legal and
regulatory authority, and do set forth the basis for the restriction as it relates to free
tradeability and DTC’s eligibility standards.

Kogan comments that (i) the proposed rules do not provide for contemporaneous
notice to the Commission and thus denies the issuer the ability to seek a stay, and (ii) that
when DTC is unabk to deliver the notice to the issuer, it should not deliver the notice to
the transfer agent,” ® but rather to the registered ag,nt for the service of process or the
Secretary of State in the state of incorporation.”® First, DTC need not replicate in its rules
requirements of the Commission’s Rules of Practice. 60 [ndeed, Kogan, as counsel for the
issuer in ATIG faced no procedural barrier in seeking a stay of DTC’s decision in that
proceeding.

As to Kogan's second point, Section 3(d) of proposed Rule 22(A) and Section
5(¢) of proposed Rule 22(B) already specifically provide for service on cither the “agent
for the service of process designated by the issuer or to the Secretary of State or any state
securities agency of the State in which the issuer is incorporated.”

* The STA commented that notice should be contemporaneously provided to the transfer agent. This is
and will continue to be DTC’s practice. The Filing inadvertently omitted this reference and DTC is filing a
corrective amendment herewith.
“7STA comment letter at 4.
* The STA also commented that notice should be contemporaneously provided to the transfer agent. This
is DTC’s current practice, and its omission from the Filing was inadvertent and will be the subject of an
amendment

* Kogan comment letter at 3,
 See Rule 420(b) of the Commission’s Rules of Practice, 17 C.F.R. § 201.420



8. The Proposed Rules Are Not Required to Govern Restrictions Imposed Prior to
the IPWG Opinion

Brilleman comments that the proposed mles 60 not provide fair procedures for
Deposit Chills imposed prior to the IPWG opinion.”’ The proposed rules do not
explicitly govern fair procedures for Deposit Chills or Global Locks imposed prior to
IPWG, which required DTC “to adopt procedures that accord with the faimess
requirements of Sectzon 17A(b)(3)(H), which may be applied uniformly in any fiture
such issuer cases.”® Nevertheless, for securities that were restricted prior to the IPWG
opinion, if the issuers have requested review, DTC has been following these procedures,
and will continue to provide the same fair procedures as for securities which are subject
to restrictions post-IPW (.

Brilleman additionally requests that a Deposit Chill, especially one imposed ;mor
to IPWG, be lifted automatically after a certain period from the date of its 1mp031t10n
For chills imposed after the /PWG opinion, if the issuer declines to submit a legal opinion
or is unable to respond to the notice satisfactorily, a Global Lock will be imposed and
may subsequently be released after the applicable six month/one year waiting period as
set forth in proposed Rule 22(B).** For chills imposed before IPWG, DTC will offer
those same procedures upon request by the issuer.

9. The Defined Scope of the Proposed Rules is Appropriate

The STA and Sichenzia query what fair procedures are available to an issuer
which is subject to a restriction on deposits or bc»ok«»entry ser\nces for reasons other than
those described in the preambles to the proposed rules.® The proposed rules clearly
demonstrate that while DTC cannot foreclose the possibility that it would find it
necessary to impose a Global Lock or Deposit Chill under other circumstances, the fair
procedures contained in the rules “shall be applicable™ in such circumstances:

No provision of this Rule 22[(A)/(B)] shall:

be deemed to require the Corporation to take any action, refrain
from taking any action or disclose any information that is
prohibited to be disclosed, or otherwise do anything that is
inconsistent with its obligations under the Securities Act, the
Bank Secrecy Act or any rules, regulations or guidance
promulgated thereunder, including rules or regulations
promulgated by OFAC or executive orders related thereto;
provided however, that if the Corporation imposes a [Deposit

“! See Brilleman comment letter at 1.
IPWG, 2012 SEC LEXIS 844, at *32 (emphasis added).

S’ee* Br:iieman comment letter at 2.

* See proposed Rule 22(B) § 4.

“ See STA comment letter at 3 (proposing changes to the preamble to Rule 22(A}); Sichenzia comment
letter at 3-4 ("[Wile propose that the procedures in Proposed Rule 22{A) and Proposed Rule 22(B) apply to
any type of Deposit Chill or Global Lock, regardiess of the reason for its imposition.”).
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Chill/Glebal Lock] under such circumstances, the procedures
set forth in this Rule {22(A)/22B] shall be applicable, unless
prohibited by or inconsistent with governing law . ..

This comment by the STA and Sichenzia is incorrect.

Finally, the STA attempts to utilize this rule approval process for unrelated
purposes. It seeks “fairness in other contexts,” particularly with respect to transfer agent
access to DTC’s Fast Automated Securities Transfer (FAST) System.f’? This comment
has nothing to do with proposed Rules 22(A) and 22(B) and is therefore inappropriate.
DTC is prepared to address other issues with the STA in the appropriate forum.

* *# *
Based on the foregoing, DTC believes that the proposed rules are consistent with
the Section 17A and the /PW( opinion. Subject to the filed amendment adding provision

for notice to transfer agents, DTC urges that the proposed rules be approved as originally
filed.

Sincerely,

“ Proposed Rule 22(A) § 3(b)(iii); proposed Rule 22(B) § 3(b(iii)) (emphasis added).
7 See STA comment letter at 7, n. 3.
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Tel: 201-653-5195
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epetraglia@optigenex.com

19 March 2014
VIA EMAIL

Isaac Montal, Esq.

Managing Director &

Deputy General Counsel

The Depository Trust and Clearing Corporation
55 Water Street

New York, NY 10041-0099

Re:  Proposed Rule Change
File No. SR-DTC-2013-11

Mr. Montal:

This letter addresses DTC’s response of 10 February 2014 (“DTC Response”) to the Securities
and Exchange Commission concerning the rule change proposed by DTC in December 2013 (the
“Filing”) and issued by the Commission on 18 December 2013 as a “Notice of Proposed Rule
Change.” The Notice was published in the Federal Register on 24 December 2013.

Reference in this letter is made also to comments dated 14 January 2014 submitted to the
Commission by Louis A. Brilleman, Esq., DTC’s consolidated response to all public comments
dated 10 February 2014 (“DTC Response”), and to a DTC-released document bearing a month
date of September 2013 entitled, “DTC Service Restrictions on Certain Book-Entry Securities —
Procedures for Affected Issuers” (the “White Paper”).
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1. Preface

Mr. Brilleman, aforementioned, is outside securities counsel for Optigenex Inc. (OPGX), a
company that, since 4 August 2011, has been under a deposit transaction restriction on CUSIP
683886303 (the “Optigenex Deposit Restriction”) imposed by DTC. Mr. Brilleman also is one
of the commentators on the proposed rule.

In taking the liberty of inquiring into that portion of the aforementioned DTC Response
addressing Mr. Brilleman’s comments, Optigenex appreciates that the DTC document is directed
to the Commission, for the Commission’s benefit, and that it is not intended as a DTC statement
on specific pending matters, nor is it an invitation to open a “dialogue” with individual issuers
potentially affected by DTC views in respect of the proposed rule. Although Optigenex is one
such issuer potentially affected by the rule, our purpose herein is the same as that of every other
commentator on the Filing — i.e., to gain a clear understanding of the proposed rule and how it is
intended to function.

This letter is not intended to elicit comments from DTC about how Optigenex “might be treated”
under the proposed rule, if adopted. But given that the questions contained in this letter might, in
fact, be so narrow as to perhaps be of no practical significance in any case before DTC other
than that of Optigenex, it seems prudent to the undersigned to seek to address our questions
initially to DTC, on the chance that they are capable of easy clarification raising no issue
potentially affecting whether the proposed rule should be adopted. A response by DTC to the
inquiries herein therefore hopefully will obviate the need for a follow-up comment to the
Commission.

2. Comments to the Commission by Louis A. Brilleman, Esq.

Included among the comments to which DTC has provided a response to the Commission are
those contained in Mr. Brilleman’s letter of 14 January. The Brilleman letter is included in the
official file posted on line by the Commission at its web site under the heading: “Comments on
DTC Rulemaking.”

In his capacity as outside securities counsel to Optigenex, Mr. Brilleman has been in periodic
communication over the past 18 months with DTC and with DTC’s outside counsel, including
Dentons US LLP (Formerly SNR Denton) and the Proskauer Rose law firm, in connection with
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the Optigenex Deposit Restriction. As the Optigenex Deposit Restriction continues to remain in
place today, more than 31 months after first having been imposed by DTC, Mr. Brilleman’s
comments, in the main, are intended to highlight what could be “gray areas” of concern not only
to Optigenex, but also to any other issuer similarly situated who wonders when, if ever, the
“chill” imposed on it will be lifted.

The Brilleman comments seek to ascertain whether the particular impact of deposit restrictions
imposed on issuers in cases occurring prior to the Commission’s opinion in In the Matter of the
Application of International Power Group, Ltd., SEC Release No. 34-66611, 2012 SEC LEXIS
844 (Mar. 15, 2012)( “International Power”) were considered. Specifically, Mr. Brilleman’s
concern is that the impact:

(a) May not have been contemplated in drafting the proposed rule, but perhaps should
have been considered; or

(b) If contemplated, may not fully or adequately be addressed by the rule, as proposed; or

(¢) In actuality, is no consequence, because the problem perceived in Mr. Brilleman’s
letter simply is one of misunderstanding on the part of the letter writer.

In respect of the proposed rule, Mr. Brilleman highlights what he views as a potential gap into
which certain companies might fall under the proposed rule, if adopted.

Referencing deposit restrictions by the commonly used colloquial term, “deposit chills,” the
Brilleman letter essentially makes two separate, but related observations about the impact of the
proposed rule on issuers that were subject to deposit restrictions imposed prior to International
Power. These observations are recited, respectively, in the two paragraphs quoted below:

[O]ne important aspect that has not been addressed in the proposed rule is the
case of issuers whose securities were subjected to a deposit chill prior to
[International Power] ....[D]uring that period, DTC typically did not
communicate directly with issuers or their shareholders. Therefore, if there was
an eligibility concern regarding a particular security, neither the issuer nor the
holder of the security would find out about DTC'’s refusal to deposit or transfer
it until much later.... This also caused serious delays in affected companies’
ability to challenge the deposit chill.

“[C]ompanies [that were] unable to persuade DTC to lift the deposit chill... will
now [under the rule being proposed] need the additional imposition of a global
lock followed by a six month or one year waiting period.... By that time, it may
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be too late to salvage what is left.... [I]t would serve the public interest...to
have a deposit chill lifted automatically after a certain period of time, as in the
case of a global lock; at least for those deposit chills imposed prior to
International Power.”

(3) Questions Regarding DTC’s Response to the Brilleman Comments

In addressing Mr. Brilleman’s comments, DTC states:

“The proposed rules do not explicitly govern fair procedures for Deposit Chills
or Global Locks imposed prior to IPWG [International Power], which required
DTC ‘to adopt procedures that accord with the fairness requirements of Section
17A(b )(3)(H)[of the Securities Exchange Act of 1934], which may be applied
uniformly in any future such issuer cases.’ Nevertheless, for securities that
were restricted prior to the IPWG opinion, if the issuers have requested review,
DTC has been following these procedures, and will continue to provide the
same fair procedures as for securities which are subject to restrictions post-
IPWG.” [Footnote omitted]

DTC initially identifies “Deposit Chills” and “Global Locks” imposed prior to International
Power by naming each of these two restrictions separately. It then candidly points out that, as to
both of these restrictions, the proposed rule does not “explicitly govern” in a case that occurred
prior to International Power. Although DTC does not link the foregoing statement directly to
International Power, presumably, DTC impliedly is making reference to the wording of the
Commission’s directive to DTC that it must adopt fair procedures “that may be applied
uniformly in...future...issuer cases.” (Emphasis added.) But in terms of the language of the new
procedures DTC is seeking to have adopted, there appears no guidance either in the proposed
rule or in the White Paper in respect of the handling of pre-International Power cases or
regarding the different circumstances and histories that might be involved in those cases. The
only mention is contained in the DTC Response, wherein, in its reply to Mr. Brilleman’s

’

comments, DTC states that, for such cases, it will “provide the same fair procedures.’
Our questions to DTC.

Although we recognize that DTC has no obligation in response to this letter to answer questions
regarding the proposed rule, we nevertheless ask the following in order to gain a clearer
understanding of the proposed rule, and (as previously said), in so doing, hopefully obviate any
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need for submitting to the Commission comments in follow-up to the original comments filed by
Mr. Brilleman.

(1) Could DTC please provide reasonable clarity on what is meant by “the same fair
procedures,” insofar as DTC intends that the proposed rule, if adopted, shall apply to pre-
International Power cases?

(2) For an issuer not under a global lock, but nevertheless presently subject to a deposit
restriction imposed on it prior to International Power, could DTC please specify from what
point, assuming any, will the one year period discussed in proposed Section 1(b) of Rule 22(B),
if adopted, be measured?

(3) As to questions (1) and (2) above, in the absence, as DTC acknowledges, of “explicit”
language in the proposed rule, could DTC please amplify its responses by providing, as to each,
a statement of how DTC believes the response is consistent with the Commission’s directive in
International Power for ‘fair procedures” to be “adopt[ed]” and “applied uniformly?”

(4) So as to avoid mistake or misunderstanding, could DTC please confirm for Optigenex that, if
adopted, proposed Section 1(a) of Rule 22(B), which, as stated by the Commission, “refers to a
Global Lock based on an Enforcement Proceeding with respect to an issue of securities that
DTC determines were deposited at DTC/,]” is not intended to apply in factual circumstances
such as those involving Optigenex? '

Foundation for our questions.

In essence, our inquiries apply to any case where a deposit restriction was imposed without the
notice now contemplated by the proposed rule as a new procedure, and in which the deposit
restriction, although never replaced by a global lock — another new procedure now contemplated
under the proposed rule for any case in which the issuer ‘‘fails to respond or respond

' Question (4) arises because DTC has made Optigenex aware of an ongoing “enforcement proceeding”
by the Commission involving other parties and other transactions. As we understand, the only issue in
that other proceeding deemed to be of relevance to Optigenex is the Commission’s challenge therein to
state law based registration exemptions asserted by certain parties to that proceeding who purported to
rely on the Delaware exemption statute. It is our view that subsection (a) of Section 1 is inapplicable, not
only because the subsection references global locks, as opposed to deposit restrictions, but more
importantly, because there exists no enforcement proceeding anywhere in connection with the Optigenex
deposit restriction. Nevertheless, in view of the perhaps somewhat unusual history behind the deposit
restriction currently imposed on Optigenex, as well as DTC’s acknowledgement, in effect, that the
“Optigenex situation” is not covered “explicitly” by the proposed rule, we would appreciate having
DTC’s confirmation in this regard so as to ensure a correct understanding of the proposed subsection.
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adequately” to the DTC notice — also was never lifted, but rather, became what might aptly be
called (at least in the case of Optigenex) a deposit restriction in perpetuity.

Prior to International Power, there was no unambiguous set of procedures in place to identify
why or when DTC would replace a deposit restriction with a global lock, nor, for the issuer, was
there any identifiable point in time after which the issuer reasonably could anticipate that either
restriction, once imposed, would be lifted. The proposed rule now being considered by the
Commission purports to address each such concern; however, as written, the rule is premised
upon a new procedure whereby the deposit restriction, if successfully countered by the issuer,
will be lifted; whereas if the issuer’s response is inadequate (or nonexistent), it will be replaced
by a global lock.

Perhaps not readily apparent from a reading of Mr. Brilleman’s comments or from the DTC
Response is the fact that, before International Power, imposition of a global lock did not
necessarily follow from the imposition of a deposit restriction where DTC had determined that
the issuer, despite opportunity, failed to establish that the issue meets DTC’s eligibility
requirements and that the shares involved are freely tradable. In such a case, the restriction was
not lifted, but the form of the restriction imposed, i.e., a deposit restriction, wasn’t necessarily
replaced by the more comprehensive global lock restriction. This, of course, would be contrary
to the procedure going forward that is now being considered for post-International Power cases.

In essence, the proposed rule, as written, is silent on the dichotomy between the way things were
done before and the way things are to be done in the future. But as Mr. Brilleman points out in
his comment letter, the effect of any restriction on a small company in need of access to capital
markets is significant to the point where the difference to that entity between a global lock and a
deposit restriction is, for practical purposes, negligible. Either restriction, if not lifted at some
reasonable point, will threaten the company’s existence. In the pre-International Power case of a
deposit restriction having never been replaced by DTC with a global lock, under the proposed
rule, the issuer falls not into one category or another, but into a crevice where the restriction,
quite literally, might stand forever (although the issuer, burdened as such, in all likelihood won’t
last quite so long).

Optigenex presently exists under just such burden of a deposit restriction imposed prior to
International Power that has neither been lifted nor replaced by a global lock. Under the
proposed rule, as drafted, the company is, in effect, “off radar.” Although we recognize that,
from a subjective standpoint, the impact of the proposed rule on Optigenex ordinarily would not
be relevant to commentary on the merits of the proposal, if facts involved in respect of the
deposit restriction imposed upon Optigenex arguably disclose an unforeseen and unintentional
gap or deficiency in the proposed rule insofar as the rule is intended by its drafters
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and/or by the Commission to function, it would seem reasonable to examine that effect — at least
to the extent that reasonable scrutiny might assist either in clarifying misconceptions or in

providing guidance for modifying the rule so as to correct the deficiencies and achieve the
intended purpose.

A brief summary of the facts involving the Optigenex deposit restriction perhaps may serve to
put the statement above in appropriate context for purposes of establishing why our queries are
relevant to a consideration of the substance, purpose and intent of the proposed rule.

In July 2012, Optigenex restructured the company, retiring all convertible debt held by
the company’s secured lenders and issuing restricted common shares to a group of
qualified new investors.

Management discovered at that time that there was a deposit restriction on the company,
as to which it previously was unaware.

Further inquiry led to receipt of a letter from DTC dated 21 September 2012 advising that
on 4 August 2011 DTC had imposed the restriction based upon its detection of certain
large volume deposits of the company’s shares.

What followed thereafter were several months of exchanges between DTC’s outside
counsel and outside counsel for Optigenex involving submission by Optigenex of
numerous documents and substantial information regarding the deposits, as well as about
the company, its business and its prospects for future operation and growth.

Based on the exchanges between counsel, by January 2013, management believed that its
submissions in respect of the deposits in question had been deemed satisfactory to DTC
and, accordingly, the company anticipated imminent lifting of the restriction. However,
in February 2013, counsel for Optigenex was advised by DTC’s counsel that the
Commission had filed certain actions against Rule 504 investors in which, inter alia, the
availability of a state law-based registration exemption under Rule 504 in Delaware was
being challenged. According to DTC, the Commission’s position in the litigation that
Delaware law cannot serve as a valid basis for an exemption meant that a single
transaction in 2009, noted by DTC, involving issuance by Optigenex of group of shares,
which subsequently entered the market under a Rule 504 exemption based on Delaware
law, were on that basis ineligible. Accordingly, DTC asked Optigenex for a new legal
opinion substantiating the eligibility of the shares on grounds other than the Delaware
law-based grounds that had been relied upon by the attorney who originally reviewed the
transaction.
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e Given DTC’s position on Delaware law due to the ongoing litigation, Optigenex was
unable to comply because the transaction in question had been structured based upon
Delaware law and the company’s attorneys advised management that no other basis for
exemption could be asserted.

e As aresult, the deposit restriction was not lifted, and, in fact, the restriction remains in
place today, albeit for reasons other than the original reason for its imposition.

e In the 31 months since its having first being imposed by DTC, the ongoing deposit
restriction burdening Optigenex has precluded access by the company to capital markets,
while the company’s shares in the float are traded minimally and, at best, on a sporadic
basis.

The deposit restriction imposed by DTC as a precautionary measure because of large volume
deposits, began seven months prior to International Power. Accordingly, at that time, DTC had
not yet been advised by the Commission that issuers are entitled to procedural safeguards that
include notice, as well as other safeguards. Although DTC’s reasons may have changed over
time, the same restriction still remains in effect.

Specifically, as we understand, a pending litigation involving a Commission challenge, albeit
one in a case directed at other parties under different facts and in different circumstances, to a
Delaware statute that also once formed the basis of an exemption involving certain securities
issued by Optigenex is the reason today why the deposit restriction on Optigenex, first generated
in August of 2011 as a precautionary measure because of large volume deposits, has not been
lifted. The litigation in question involving Delaware law is Securities and Exchange
Commission v. Edward Bronson, et al, __ Civ. __ (S.D.N.Y. 2012). Optigenex is not a party to
that litigation, and was not involved in any transaction at issue in that case. In that action, our
understanding is that the Commission’s averments include a challenge to Delaware state law as a
viable basis for a registration exemption under Rule 504 of Regulation D. In 2010, Rule 504 and
the same Delaware statute were relied upon in a transaction involving Optigenex securities.

Unless and until the matter being litigated is resolved against the Commission on Delaware law,
DTC essentially has told Optigenex that DTC is bound by the Commission’s views in respect of
the statute in question and, as such, DTC will not accept statements, evidence or representations
from Optigenex to support the eligibility of the Optigenex securities in question for a registration
exemption based upon a “Delaware exemption.”



Isaac Montal, Esq.
19 March 2014
Page 9

While Optigenex understands the reason why DTC cannot accept Delaware law at this time,
DTC’s position in this regard, which was first taken, or at least first disclosed to Optigenex in the
course of communications between Mr. Brilleman (outside securities counsel for Optigenex)

and Dentons US LLP (DTC’s outside counsel) on 7 February 2013, from that point onward
effectively deprived the company of any meaningful opportunity to respond to the deposit
restriction, inasmuch as Delaware law would not be considered by DTC until resolution of a case
to which Optigenex is not a party and over which Optigenex obviously has no control.

Importantly, the decision not to lift the deposit chill because of the unsettled status of Delaware
law was a determination made by DTC at some point after /nternational Power. (The
Commission’s decision in International Power was handed down in March 2012, whereas the
Bronson complaint, which forms the gravamen of DTC’s position in respect of Optigenex, was
not filed by the Commission until August 2012.) Given that the restriction on Optigenex initially
had to do only with large volume deposits, the restriction as it was later based on the Delaware
law uncertainty constituted, in effect, a separate and/or substitute “grounds” for imposing the
restriction — this notwithstanding that the restriction has been one imposed continuously on
Optigenex since August 2011. Unlike the precautionary measure initially taken in response to
the “large deposits,” the “Delaware law”-based restriction materialized only after International
Power had already directed DTC to afford procedural safeguards to issuers. As evidenced by the
proposed rule, one such safeguard, at least going forward, is that an issuer’s failure to respond or
respond adequately to a deposit restriction notice will result in the imposition by DTC of a global
lock, but that such global lock, once imposed, may be lifted by DTC after one year.

In the case of Optigenex, the safeguards were not afforded to the company, either with respect to
the initial rationale for imposing the deposit restriction prior to International Power, or with
respect to the “Delaware law” rationale that was subject to International Power. Although the
new rule may indeed provide for the necessary safeguards, it is not clear to the undersigned
whether DTC agrees or, if DTC does agree, how the rule, once adopted, will be interpreted and
applied so as to accomplish that goal in cases like that of Optigenex and others similarly situated.

At the risk of repeating a point already made, we believe that for purposes of fairness and
uniformity of application, the issuer’s inability to respond ought to be treated no less favorably
than a “non-response,” especially in circumstances where the inability does not arise by any fault
of the issuer and where, paradoxically, the “consequences” of a non-response (as contemplated
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by the new rule) actually serve to shorten (to the length of one year) what otherwise can be an
indeterminately long period of restriction. Having never had a global lock imposed on it, there is
no “one year period” from which Optigenex can mark the duration of the restriction under which
it presently labors.

The procedure of imposing a global lock when the issuer fails to respond either was not a DTC
procedure in February 2013 (or, for that matter, in August 2011), or else it was a procedure, but
not one that was disclosed or applied to Optigenex. Either way, the result has been to keep
Optigenex in limbo. Had the same deposit restriction been imposed on Optigenex after
International Power, or had DTC replaced the deposit restriction at some point with a global
lock, the one year period contemplated under the new rule by now would have been met.

Optigenex believes that any change to the rules, if adopted, ought to gauge fully the impact of
the past deficiencies, as well as the non-uniform practices of the past that led to the promulgation
of a change. Optigenex is concerned that if given an erroneous interpretation, the proposed rule
before the Commission might exacerbate, rather than resolve past deficiencies by adding yet an
additional one year to the burden Optigenex has already been shouldering now for 31 months.
This almost assuredly would occur should DTC decide that the rule, once adopted, somehow
provides that the deposit restriction on Optigenex suddenly should be replaced by a global lock
carrying its own “one year” period under the new rule. Apart from the gross unfairness that such
a decision would work on Optigenex in light of the inordinate length of time that the deposit
restriction has already been in place, and setting aside the substantial negative impact the
restriction has had on our company in the public markets during that same period, if, under the
rule, as proposed, it is thought that a global lock on Optigenex at any time might have been
appropriate, that lock should have been placed on Optigenex long ago, and certainly no later than
the date on which the Bronson case first came to DTC’s attention. That date, having been well
over a year ago, leads inevitably to a conclusion that if a global lock, either now in 2014 or at
some arbitrary date in the future, is placed on Optigenex due to the “Bronson effect” on a
transaction that occurred back in 2009, the action, in essence, will be punitive in nature.

In sum, if the proposed rule somehow is interpreted so as to not allow application of the “one
year” rule to deposit restrictions imposed prior to International Power, we believe that the rule
creates a gap that worsens, rather than curses, the procedural deficiencies found by the
Commission. Alternatively, if the proposed rule properly may be interpreted so as to allow
application of the procedures for lifting a global lock to deposit restrictions imposed prior to
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International Power, then the undersigned see no reason why the proposed rule should not be
adopted.

We are grateful for your attention to this letter and, in light of the late pending status of the
proposed rule, we look forward to a reply at your earliest opportunity.

Respectfully,

Fi A ‘f’ {/} i "'"_.'--\_.
Daniel Zwiren
President & CEO

Edward Petraglia
General Counsel

DTC/EGP/mp

cc: Louis A. Brilleman, Esq.
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