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Re: FiIe No. SR-CBOE-2006-106 

Dear Ms. Monis: 

The Chicago Board Options Exchange C'CBOE" or the "Exchange") is pleased to 
respond to the comment letters that were submitted to the Commission in response to the above-
referencedfiling (the "ProposedRule Change"),which consists of a proposed interpretation of 
paragraph (b) of Article Fifth of CBOE's Certifrcateof Incorporation ("Article Fifth(b)"). This 
proposedinterpretationwas filed in response to the announcedacquisitionof the Chicago Board 
of Trade ('CBOT') by Chicago Mercantile Exchange Holdings Inc. ("CME Holdings"). We 
have delayed submitting our responseto the comments letters because of the heightened 
uncertainty as to whether this transaction would proceedin light of the competing offer by the 
IntercontinentalExchange,Inc. ("lCE"). However, because of the impending shareholder vote 
on the CME Holdings acquisition, we have determined that it is appropriate to provide our 
comments now, subject of course to necessary revisions to the referenced filing or to our 
response to comments,or both, in the event that circumstances change. 

The interpretation of Article Fifth(b) reflected in the Proposed Rule Change is that, 
following the CME Holdings acquisition, there will not be "members"of CBOT as that tetm was 
understood when Article Fifth(b) first grantedto members of CBOT the right (the "exercise 
right") to become and remain members of CBOE ("Exerciser Members") for so long as they 
remain membersof CBOT. Inasmuch as over 130 comment letters were submitted, it is not 
practicalfor CBOE to respond to eachofthem individually. Instead, CBOE will respond to what 
it perceivesto be the core pointsamong these letters. 

Introductorv Statement 

At the outset, it is important to observe that all of the letters submitted in opposition to 
the proposed interpretation were submitted by current owners of CBOT memberships or 
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"exerciseright privileges" ("ERPs'), or by CBOT on behalf of such persons. Of course, owners 
of CBOT memberships and ERPs all stand to gain financially if the proposedinterpretation is not 
approved and if, asa result, their eligibility to utilize the exercise right survives the acquisition of 
CBOT. Indeed, it is our understanding that several of these commenters have recently acquired 
large numbers of ERPs as a speculation that the value of ERPs would be likely to increase 
substantially if CBOE's proposed interpretationwere not approved. In contrast to the self-
interest ofthese persons,CBOE's independent directors - who voted unanimously in favor of the 
proposedinterpretation- have no self-interest in the matter whatsoever. Instead, they adopted 
the proposedinterpretation because, in their view, it is the most reasonable interpretation of 
Article Fifth(b) in light of its language and history, and is fair to all CBOE mernbers. 

The objections to the proposedinterpretation contained in the comment letters 
mostly fall into three distinct categories: objections to the exclusive jurisdiction of the 
Commission over the filing, objections based on claims that CBOE's Board of Directon lacked 
legal authority or did not follow proper procedures when it adopted the proposedinterpretation 
and directed that it be fi1ed with the Commission, and objections directed at the substance of the 
proposed interpretation. Although there is some overlap among these categories, we shall 
attempt to respond to each of thsm in tum. 

I. 	 The Commission Has the Authority and Dutv to Act on the Proposed Rule Chanse. 

A, 	 The Commission Has Exclusive Jurisdiction Through its Authority Over 
Proposed Interpretations of Exchange Rules. 

Tuming first to the objections to the Commission's jurisdiction over the Proposed Rule 
Change, the Commission's authority derives ftom two sources - its overall jurisdiction over an 
exchange's interpretation of its rules and its particular jurisdiction over rules and policies 
concerning who is eligible to be a member of the exchange. The Commission's authority over 
rule interpretations derives from Section 19(bxl) of the Exchange Act, which requires an 
exchange to file with the Commission every "proposedrule change" and mandates that "[n]o 
proposed rule change shall take effect unless approved by the Commission or otherwise 
permittedin accordaace with the provisionsof this subsection." Subject to limited exceptions, a 
"proposedrule change" is defined to include any "statedpolicy, practice or interpretation" of an 
exchange rule (CommissionRule 19b-4(c), emphasis addeds, and a "stated policy, practice or 
interpretation" is defined to include any generally available statement of the "meaning, 
administration, or enforcernent of an existing rule" (Commission Rule 19b-4O)). Section 
3(a)(27) of the Exchange Act expressly defines the "rules of an exchange" to include the 
"constitution,articles of incorporation,bylaws, and rules" of the exchange. (Emphasisadded.) 
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Accordingly,theCommissionhasjurisdictionto approve or disapprove anyinterpretation 
of Article Fifth(b)of CBOE's certificate of incorporation,andno suchinterpretation"shalltake 
effect" unless the Commissionapprovesit. The Proposed Rule Change is just such an 
interpretation- specifically,an interpretation of the language in Article Fifth(b) that defineswho 
is eligible for the exerciseright. In defining eligibility, Article Fifth(b) states only that each 
"member"of CBOT is entitled to the exerciseright "so long as" thatperson"remainsa member 
of said Board of Trade."Thislanguagedoesnot define what it takes to qualifuasa'tnernbet''of 
CBOT for puposes of Article Fifth(b), so that conaept must be interpreted under particular 
crrcumstances. 

The conceptof CBOT membershipwas clearlyunderstoodwhen Article Fifth(b)was 
adoptedin 1973, because there was only one groupof personswho held aay of the rights 
typically associated with membership. Over the years,however,the concept of CBOT 
membershiphas become complicated,as CBOT has diluted and transformed the traditional 
conceptof mernbership by allowingvariousgoups of personsto enjoysome,but not necessarily 
all, of the traditional incidentsof membership. For instance, CBOT decided to allow 
mernbershipsto be delegated or leased, thereby splitting ownershipfrom tradingrights. CBOT 
also has issuedvariousspecialmembershipsthat entitled such'tnenbers" to trade some, but not 
all, of CBOT's products. In addition, CBOT has developed electronic trading, which has 
alloweda personto trade remotely on CBOT while physically tradingon CBOE'sfloor. CBOT 
also has becomea stock corporationand allowed "members"to sell some or all of their oquity 
stake in the company. 

In none oftheseinstanceswasit self-evidentftomthe language of ArticleFifth(b)who,if 
anyone,still would qualify as a "member" of CBOT, asthattermwas used when Article Fifth(b) 
was adopted in 1973. As a result, it fell to CBOE to interpret this languageto dealwith the new 
circumstancethat had arisen in eachof those situations. On eachsuchoccasion, CBOE's 
interpretationof Article Fifth(b) was submitted to the Commission, as required by Section 
19(bxl) of the Exchange Act. Despite objections to the Commission'sjurisdictionmade in 
respect of some of those filings that were virnrally identical to the objectionsnow made in 
respect of the pendingfiling, in each case the. Commission acknowledged its jurisdictionand 
approvedthe interpretations that had been filed.' 

| ,See Securities Exchange Act Release No. 34-32430 (June 8, 1993), 58 FR 32969 (June 14, 
1993); Securities ExchangeAct Release No. 34-46719 (October 25,2002),67 FR 66689 (November l, 
2002); SecuritiesExchangeAct Release No. 34-51252 (February 25,2005),70 FR 10442 (March 3, 
2005); SecuritiesExchange Act ReleaseNo. 34-51733(May 24,2005), 70 FR 30981(May 31, 2005). 
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As before, CME Holdings' proposed acquisition of CBOT again raises a question of 

eligibility that cannot be answered without interpreting the text of Article Fifth(b). Among other 

things, that transaction raises a question as to whether, or under what circumstances' a person 

still possessessufficient attributesof CBOT membership if that person's ownership interest is 

converted into the stock of a holding company that has acquired CBOT and if that person also is 

stripped of most of the traditional non-tradingrights of membership. The text of Article Fifth(b) 

suppliesno express answerto thesequestions. This omission is not surprising, because it would 

be decades after the adoption of Article Fifth(b) before anyone would conceive of transforming 

mernber-ownedexchangesinto stock corporationsthat could be owned or acquired by publicly-

traded holding companies. Accordingly, the proposed acquisition of cBoT requlles an 

interpretationof the languageof Article Fifth@), and the ProposedRule Change fills that need. 

That interpretation of Arlicie Fifth(b) fa1ls expressly within the Commission's jurisdiction, just 

as have other interpretations of the same charter provision that have been presented to the 

Commission for its approval somany times in the past. 

B. 	 The Commission Has Exclusive Jurisdiction Because the Proposed Rule 
Chanee Involves Elieibilitv for CBOE Membership' 

The Commissionalso has authority over the Proposed Rule Change because it involves 

a rule interpretation concerning who is eligible to become and remain a member of a national 

securitiesexchange.The ExchangeAct expressly mandates a federal processfor resolving such 

issues,and it calls for the Commission to exercisethe principal regulatory authority in that area. 

In particular,pursuantto Section 6(bX7) of the Exchange Act, the rules of an exchangemust 
provide for a fair procedure conceming the "denial of membership" and conceming the 

"prohibition or limitation by the exchangeof any person with respect to accessto services 
offeredby the exchange." When issues of monbership arisein individual cases, Section 6(d)(2) 
of the Exchange Act specifres the procedures that an exchange must follow in determining 
whether a person "shall be denied membership" or "prohibited . . . with respect to access to 
services offered by the exchange." In the event of such a denial or prohibition, Section 19(dxl) 
of the Exchange Act requires that the exchange promptly provide notice of that action to the 
Commission, and "any person aggrieved" by such a denial or prohibition is entitled to seek 
Commissionreview of that decisionpusuant to Section 19(dX2). Commission Rule of Practice 
420 sets forth detailed procedures for the review of such denials of membership and prohibitions 
of access. Under Section 25(a)(1) of the Exchange Act, any "person aggrieved"by a final 
determinationby the Commission upon review of an exchange'sdenial of membership or denial 
of accessmay seek review in the United States Court of Appeals. In short, the Commission has 
particularly ciear authority over questionsof whetherpersonsare eligible to become or rernain 
exchange members, and its role in resolving such issues matters is a key part of an entirely 
federalprocess govemed by the provisionsof the Exchange Act. 
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As with the otherinterpretationsof Article Fifth(b) that the Commissionhas considered 
in the past,the Proposed RuleChangeraisesjust such a questionof member eligibility. Article 
Fifth(tr)is a membership rule,in that the exercise right contained in Article Fifth(b) is oneof the 
twoways a person may become andremain a CBOE member. Because theproposedacquisition 
of CBOT raises questionsaboutwho is eligible to become a CBOE memberpursuantto Article 

-Fifth(b), those matters of interpretationmust be answered so that (1) CBOEcanknow, for 
purposesof Section 6 of theExchangeAct, whom to allow to trade or to utilize the other rights 
of monbership pursuantto Arlicle Fifth(b) and(2) the meaning of this membership rule can be 
establishedin the event thatsuch a membership decision is appealed to the Commission pursuant 
to Section 19or to the Court ofAppealspursuantto Section 25(a)(1). 

Beyond the Commission's duty to regulate exchange membershipissues,the Proposed 
Rule Change implicates the Commission'sExchangeAct mandate to protect the orderly 
functioning of the securitiesmarkets.The Exchange Act glantstheCommissionbroadpowers, 
andimposeson the Commission broad responsibility, and to correspondingly to protectinvestors 
ensure fair and orderly markets.2 It is uniquely within the Commission's knowledge and 
expertiseto decidequestionsconcemingthemaintenanceof fair andorderly markets onnational 
securitiesexchanges.The Proposed Rule Change raises those very issues. It recognizes that the 
suddenloss of exerciser memberscould "adversely affect liquidity" and could lead to a 
"disruption to the market." To avoid such adverse effects and to ensure that fair and orderly 
markets are maintained on cBoE, the ProposedRule change acknowledgesthat cBoE will 
need to construct a transitional plan that will mitigate those potentiallydisruptiveeffects by 
allowingcertainpersonsto continue to trade as exerciser membsrsfor an interim periodafter 
exerciseright eligibility is lost. The adequacy of that transition plan in satisfying this critical 
objective of the ExchangeAct is centralto the questionof whether, and under what conditions, 
theProposedRule Change shouldbe approved by the Commission. BecausetheProposedRule 
Change implicates this important federal interest, it is essentialthat it be subject to the 
Commission'sexclusivejurisdiction. 

2See Exchange Act $2 (statutory goal to "remove impediments to and perfect the mechanisms of 
a national market system for securities" and to "insure the maintenance of fair and honest markets in such 
transactions");Exchange Act $19(b)(3)(B) (Commission's power to summarily put into effect exchange 
rules "necessary for the protection of investors [or] the maintenance of fair and orderly markets") . 
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C. 	 Courts Have Upheld the Commission's Exclusive Jurisdiction Over 
Interpretations of Article Fifth(b). 

Courts that have consideredthe Commission's authority over mernbershiprules and 
membershipdecisionsconsistentlyhave decided that the Commission not only has judsdiction 

over CBOE's interpretationsof ArticleFifth(b),but that its jurisdictionpreemptsdirectjudicial 

considerationof thoseissues.3For instance, in Buckleyv. ChicagoBoard Options Exchange, 
Inc.,4 CBOT aada purported Exerciser Memberbrought suit to challengeCBOE's interpretation 
of Article Fifth(b) that the lessee of a CBOT mernbership, rather than the lessor of that 
membership,was eligible to become a cBoE memberpursuant to Article Fifth(b). TheBuekley 
court held that thefederalregulatory scheme concerningexchangemembershipissuespreonpted 
statejudicial review of CBOE's interpretationof Article Fifth(b), and the court accordingly 
affirmeddismissal of CBOT's lawsuit. In so ruling, the Buckley court reviewed the Exchange 
Act provisions that ganted the Commission the authority to ovefsee exchange membership 
decisions. The court found that the concept of'tnonbership" is "fundamentalto the selt'
regulatory systern establishedby the [Exchange]Act" Id. at 920. The Buclcley court also 
recogtrized that "the breadth of the Commission's statutory authority to review exchange 
decisionsrelativeto membership suggestsaCongressionalintent to limit judicial interferencern 
the review procedure." Id. at 919-20. The court therefore concluded that the "structureof the 
Act's membership provisionsmakesplainthatCongressintendedan aggrieved personseekrelief 
in the first instance before the Commission," subjectthereafteronly io a review of the 
commission'sfinal order by the united statescourt ofAppeals. 1d. As a result ofthe pervasive 
nature of the statutory scheme applicableto Commission review of manbershipdecisions,the 
Buckleycourt held that federal law preemptedstate law claims related to a purported right to 
CBOE membership arising under AnicleFiflh(b).' 

3 As explained above, Section 25(a)(1) of the Exchange Act contemplateslimited judicial 

oversight, but only by the U.S. Court of Appeals on appeal from a Commission decision reviewing 
membership action by an exchange. 

o4+0 N.E.2d 914 (Ill. App. 1982) 

5 Il its comment letter, CBOT misquotes Buckley as holding that "preemption does 'not bar [a] 
plaintiff from pursuing at his option remedies based solely on state law, even though the actioo may be 
based on the same factual circumstances."' Letter from Charles M. Hom, dated February 27,2007 

C'Horn Letter"), Lt 11, quoting Buckley, 440 N.E.2d at 9I7. Buclcley makes no such stalement about 
preemption,and CBOT's statement turns the case's holding on its head. As set forth above, the court in 
fact specifically held that its junsdiction wcs preemptedby the Commission's jurisdiction. The language 
(continued) 
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In Board of Trade of the City of Chicagov. Chicago Board OptionsExchange(Board of 
Trade,,),6adifferentcourt rejected anothercBoT attempt to blpass the commission's exclusive 
jurisdictionover interpretations of the mernbershipeligibilitycriteriain Article Fifth(b). Just as 
in the presentcase,cBoE's interpretationin Board of Trade was that, following a proposed 
CBOT transaction, thereno longer wouldbe any psrsonswho would qualifuto become a CBOE 
memberpursuant to Article Fifth(b). cBoT sought a declaratory judgrnentthat its Foposed 
transactionwouldnot affect the eligibility of such persons. The court rejected CBOT'5attempt 
to end-run the Commission'sjurisdiction. Relying on "the comprehensivefederalstatutory 
schemeregardingexchangemembershipregulation"under the Exchange Act, th€ court 
determinedthatCBOT'sclaims were preemptedby federal law and dismissed the action.' 

Laterin 2001, another courtaffirmedthe Commission's exclusivejurisdictionto consider 
interpretationsof Article Fifth@). By that time, CBOT and CBOE had ardved at an agreed 
interpretationof Article Fifth(b) under which personssatisrying cerlain criteria would continue 
to qualifyas mernbers under Article Fifth(b)after the proposedCBOT transaction. This agreed 
interpretation was reflected in an agreement known as the 2001 A-greement,and the 
interpretationwas filed with, and later approved by, the Commission." Contraryto the 
argumentsit advances in opposition to the ProposedRule Change, CBOT did not dispute, in 
connectionwith the 2001 Agreement,the Commission's power to review interpretations of 
Article Fifth(b) that arise out of proposed CBOT transactions. In fact, paragraphll(a) of the 
2001 Agreement specifically recites that "CBOT and CBOE aclotowledgethat, as an 
interpretationof Article Fifth@), this Agreernentmust be filed with and approved by the 

that CBOT quotes from Buckley aclually addressedan entirely different argument - i.e,, whether court 
jurisdiction was barred by Section 27 of the Exchange Act. The Buckley cotrl determined that the 

"exclusive jurisdiction under section 27" did not itself bar a plaintiff "from pursuing at his option 
remedies based solely on state law, even though the action may be based on the same factual 
circumstances" - using the language that CBOT misleadingly quoted as applying to preemption. 

However, the Buckley court then proceeded to determine that its jurisdiction to consider such state law 

claims waspreempled for the reasons set forth above. 

u No. 00ctt1500 (Circuit Coul of Cook County, Illinois, Chancery Division, filed October 17, 
2000) 

7Board c,fTrade, tr. at 58 (Jan.19,2001) (attachedhereto as Exhibit A). 

8 SeeSecuritiesExchangeAct Release No. 34-51733 (May 24,2005), 70 FR 30981 (May 31, 
2005)(sR-cBoE-2OO5-19). 

mailto:Fifth@)
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[commission]in orderto becomee/fective"andthf the agreement "shallbe.nullandvoid, as if 

i-r",r., andneitherparty siall be deernedto be in anyway bo-undty ' ' [the2001

"r,""ut"d, cBoT


,q.g."eln""tt,,if the commissionrefusedto approvethe interpretation."ln otherw_ords, 

ac"knowleogedthat Article Fifth(b) requiredinterpretationin orderto determine who would be 

i"""*.cise after the pioposetltransaction.and accepted as well the Commission's 
"i6f"jurisdiction to reviewandapprovesuch an interpretatlon' 

However ,a$oupofpersonswhoownedt rans ferab leCBoEmembersh ips( . .Seat  
Owners")attemptedio ctrattenge that interprelationin court' Followinga legaldiscussionof 

preemption,thetourt dismissed-thecase,conciudingonce again that "the questionof whether or 

not this is a fair interpretation"of the rightsunderArticle Fifth(b) "is exclusivelywithin the 
"'' provinceof theSecuritiesandExchangeCommission 

Insum,threecourtshaveaddressedt}teveryruleinquestion-nameTy'ArticleFifth(b)
and on two occasionshaveconsideredcomplaintsaboutCBOE'sinterpretationof thatprovision 

by ttre samekeypartiesthatarecomplainingnow - namely,CBOTandpersonswho.claimto be 

c'goE m"mt;s ty exe.cis". In eaci case,thosecourtshaveruledthatthe commission not only 

r'*:,,,i,ai"tiontoconsidersuchinterpretations,butthatanycompetingjudicialjurisdictionis 
preemptedby federallaw. 

D.  Unless the Commission'sJurisdiction Is Exclusive,ExchangesWil| Be 

It is critical that the commissionassertandprotect its jurisdiction overthe interpretation 

of exchangerules,becauseexchangesotherwisewould be subjectto inconsistent- standalds 

;p;.; iy competinsjudicial authorities,a circumstance that would underminethe federal 

,"goluto.y'r"hde thit- the commissionis chargedwith promoting. This risk would be 

p"?i"rf-f' acuteif the Commission wereto allow statecourtsto assertcontrolovermembership 
ofitgiU itv ,t*aards, suchasthosecontainedin Articie Fifth(b). one court's inte-rpretation 

those standards in one case could conflict with anothercourt's interpretationof those same 

standmdsin respectof a prospectivemonberin another case.Bothof those interpretationscould 

conflictwith theCommiision'sowninterpletationof that same eligibilitystandard. 

e2001 Agreement(attached hereto asExhibit B) (emphasisadded)' 

t0 Bond et al. v. chicago Board options Exchange,Inc. aruLBoard of Trade of the city of 

chicago,No. 01cH14427, t. aI-56-57(Circuit court of cook county, Illinois, chancery Division, Sept 

17,2001) (attached hereto as Exhibit C) 
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The court in Buckley held that sucha potential conflict is unacceptable. when cBoT 

asked the court to involveitselfin construingArticleFifth(b)'smembershipeligibilitystandards' 

the courtdeterminedthat its authorityto intervenewaspreemptedbecausejudicial action "could 

conflict with the commission's oversightand review of exchangedecisionsrelative to 

membership."rIAs the courtobserved: 

,.Thiscaseservesasaperfect example of thispotential conflict. If the Boardof 

Tradeprevailed Buckley wouldbe reinstatedas a memberandHardremoved. 

Hard could then appealto the commission throughthe review procadures set 

forth in the Act. An obviousconflictwouldresultif the Commission dete^rmines 

thatHardandnot Buckley is the proper member for purposesof the Act'"'' 

preciselythe samerisk of inconsistent determinationswould exist in this caseif t}te 

Commissionailowed state coufts to define membershipeligbility under Article Fifth(b). 

Exchangemembershipcriteriawouldbe subject to the potentially conflicting interpretationsof 

co"urtthat consiiered the issue. Not only might thoseinterpretationsof the membership 
"acheligibility rules differ from the commission's,but they might differ from each other. Such a 

sitiationwouldput cBoE in the impossiblesituationof needingto obey potentiallyinconsistent 

mandatesof competingauthorities 

Allowingcouftsto interpretthemembershipeligibilitycriteriain Article Fifth(b)notonly 
to this unfairdilemma,but also would undeminethegoalof a nationalwouldexposeeichanges-regulation, 

systemoi exchange particularly the regulationof exchangemembership.l3The 

pranise of CBOT-'sjurisdictionalattack is that an exchange'sceftificateof incorporation 

constitutesa contract with its members and that statecourts therefore havejurisdiction over 

membershiprights arisingfrom that corporatecharter. If that argument appliesto the exercrse 

right undei aii"t" rirurfu;, it appliesjust as logically to any membershipeligibility criteria 

in any exchang"'r charteror rules- all of which are just as logically 
"ib"da"d "ottrtitotion,viewed under statelaw as contractswith members. If CBOT's arggmentwere accepted, 

tt Buckley, 440 N .8.2d at 919 . 

12Id. at,919. 

t3See Exchange Act, $$ 6(b)(7) (Commission to ensurc that exchanges have a "fair procedure" 

for the ,.denial of membership" and for the "prohibition or limitation by the exchangeof any person with 

respect to access to serviceJ offered by the exchange") and 19(dX1F(2) (establishingprocedures for 

Commissionreview of such denial of membershipor access to services) 
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therefore,disputes about exchangemembershipcriteria and eligibility would be for state courts 
to decide. In that event, regulatory policy in this area no longer would reflect the coherent 
national scherne that is possible with uniform Commissionoversight. Instead, regulatorypolicy 

would be the chaotic productof a patchworkof potentially conflicting mandates emanating from 
many courts in multiple jurisdictions. Such disarray would be inconsistent with the Exchange 
Act's goalofa national system ofregulation over national securities exchanges. 

Soundregulatorypolicy underliesthe Exchange Act's mandate that the Commission act 
as a force for consistency in exchange regulation. The central premise of the Exchange Act's 
conceptof self-regulation is that exchangesand the Commission bring important, specialized 
experienceto the issues that confront exchanges. It is instructive, for instance, to consider the 

"red herring" issues that some of the commentators have raised in opposing the Proposed Rule 
Change.ra CBOE is confident that the Commission's experience will prevent it from being 
misled by these arguments. However, even the most competent judges cannot possess or 
duplicate the Commission's experiencewith the subtleties of the Exchange Act or with the 
complicatedinterplay of issues that bear on the organization and operation of exchanges- To 
ensure that the Commission's specializedexperience and knowledge is brought to bear on 
exchangemembershipissues, the Commission must assertand protect its exclusive jurisdiction 

over those issues, an exclusivejurisdiction that has been consistently acceptedby the courts that 
have addressed the issue. 

E. 	 The Commission's Considerationof the Proposed Rule Change Would Not 
Exceed Its Authoritv. 

CBOT asserts that the Commission is powerlessto consider the Proposed Rule Change 
because it supposedly "concernsa dispute over the interpretation of CBOE's Delaware Charter," 
matters of corporate govemance,ard "contractsbetween CBOE and CBOT" - specifically, the 
1992 Agreement. " These assertions arelargely incorrect, and in any event in no way deprive the 
Commission of its statutorv iurisdiction. 

Ia For instance,one commenter's misunderstanding of Commission Rule 19b-4 is so complete 
that the comnenter argues that, because an inter?retation that is "reasonably and fairly implied" from a 
rule need not be filed as a "proposed rule change," any interpretationthat rr' filed with the Commission 
necessarily must be unreasonable. Sae a/so Section III.D.4 (discussingone commenter's argument that the 
Proposed Rule Change would cause CBOE to violate Section 6(c)(4) ofthe Exchange Act). 

15Horn Letter at 6. 
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1. 	 The Commission has express jurisdiction over interpretations of 
CBOE's"charter." 

It is particularlyperplexingthat CBOT would argue that the Commission'spower is 
constrainedbecausethe Proposed RuleChangeinvolvesan interpretationof CBOE's "chartet." 
As dernonstratedabove, the Exchange Act expressly gives the Commission power over 

-intetpretationsof an exchange's "articlesof incorporation" which is synonyrnous with its 
"charter." 

2. 	 The Commission would not be interfering with matters of corporate 
sovernance. 

Contrary to CBOT's claim that considerationof the Proposed Rule Changewould cause 
the Commission to interfere with matters of corporate governance,the Proposed Rule Change in 
no respect implicates matters of corporate govemance. It doesnot deal for instance with the 
procedures and formalities for making legally effective corporate decisions. Instead, the 
ProposedRule Change involves an interpretationof an exchange membership rule. The only 
way in which the Proposed Rule Change involves mattersof corporategovemanceis that it was 
approvedby CBOE's Board of Directors in its capacity as CBOE's govemingbody. That action 
cannot be cited as a reason why the Commissionlackspower to review and act on the Proposed 
Rule Change, because approval by an exchange'sboard of directors is necessary for almost 
every exchange rule change filed for Commissionapproval under Section 19 of the Exchange 
Act. Even if actua1issues of corporategovemance typically are consigned to the jurisdiction of 
state courts, the Exchange Act, as demonstratedabove, expresslygives the Commrssion the 
power to oversee exchange membership determinations and to review interpretations of 
exchangerules that addressmernbership criteria or other issues. 

In making its corporate govemanceargument,CBOT relies on Business Roundtable v. 
SEC,905 F.2d 406 (D.C. Cir. 1990), in which the Court of Appealsinvalidateda Commission 
rule that preventedsecuritiesexchangesfrom listing the stock of corporations that nullified, 
restricted or disparatelyreduced the voting power of existing stockholders. The court held, 
"Because the rule directly controls the substantive allocation of powers among classesof 
shareholders,we find it il excessof the Commission's authority under $19 of [the Exchange 
Act l . " ' "  

)6Id. at 407 . 
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The language of the court's holding in Business Roundtable demonstrates its 

inapplicability to the Proposed Rule Change, as well as the inapplicability of CBOT's entire 

corporate govemance argument. In Business Roundtable, the question was whether the 

Commissionhad the power, under Section 19, to promulgatea Commission rule to deal with a 

substantivematter of corporate law - namely the "substantiveallocation of powers" among 
shareholderclasses. The court concluded that the Commission's rule went beyond any of the 
purposes for which Commission rulemaking was allowed under Section 19. In contrast, the 
ProposedRule Change doesnot involve the promulgation of a Commission rule, but rather the 
Commission'sreview of an exchangeinterpretationofan existing exchange rule. Section l9 of 
the Exchange Act expressly provides for the Commission's power to address such 
interpretations.Accordingly the Commission's considerationof that interpretationby definition 
cannot be "in excess of the Commission'sauthority under $ 19." 

3. 	 The Commission has the power to evaluate the substance of CBOE's 
interoretation. not iust whether it conflicts with the Exchanse Act. 

CBOT argues that the Commission hasonly a limited power to review interpretationsof 
membershiprules. Because membership provisions allegedly representcontractswith members, 
the Commission supposedlymust leave to state courts any substantive interpretation of those 
rules and must limit itself to determining whether the interpretation would conflict with the 
Exchange Act. CBOT offers no support of this limited view of the issues the Commission may 
considerin reviewing an exchange's rule interpretation. In any event, that view is inconsistent 
with the language of the Exchange Act, has therefore previously been rejected by the 
Commission,and has been rejected by all ofthe courts to consider the issue. 

The language of the Exchange Act makes clear that the Commission has authority to 
address the merits ofthe interpretation, notjust whetherit offends some Exchange Act principle. 
Section 19(b)(2) requires the Commissionto consider whether the interpretation is "consistent 
with the requirernents of [the Act] and the rules and regulations thereunder applicable to such 
organization." One of the "requirementsof [theAct]" is the requirementin Section 19(g)(l) that 
an exchange "comply with . . . its own rules." Accordingly, the Commission's review of a 
proposed rule interpretation necessarily includes a review of whether that interpretation is 
consistentwith the languageof the exchange rule being interpreted - here, Article Fifth@). 

The Commission itself construed its jurisdiction in this way when it previously was 
confionted with a substantive dispute about how Article Fifth(b) should be interpreted: 

"Among other things, national securities exchanges are required under 
section 6(bX1) of the Exchange Act to aomply with their own rules. Thus, if 
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cBoE hasfailedto comply with its own certificateof Incorporation, which is a 

ruleof theexchange,the commission believesthatthismaynotonlyviolatestate 

corporationlaw, but it would also be inconsistentwith the Exchange Act and, 

ttr*, tit" Commission could not approve the proposed rule change under 

section19." 

see securities ExchangeAct Release No. 51252,'10Fed.Reg.10442,10444(Mar' 3, 2005)' In 

that instance,the Coninission concludedthat it was a "federal matter under the ExchangeAct" 

whethercB6E "complied with its owncertificateof Incorporation'"/d' Sotoo,it is a "federal 

matterunderthe ExchangeAct" whethercBoE has apptopiately interpretedwhat it means to 

be a cBoT ..member"foi purposesof ArticleFifth(b)in light of thecircumstancesarisingfrom 

theproposedCMEHoldingsacquisitionof CBOT. 

Moreover,as demonstrated above,the Buckleycotrl andthe other courtsto address the 

role of the Commission in interpretingArticleFifth(b)haverecognizedno limit on the power of 

theCommissionto addressthe merits of aproposedruleinterpretation.In those cases,thecourts 

held that the commissionhadjwisdiction to reviewa// aspects of interpretationsof Article 

Fifth(b)andthatthe state court'spower to engagein any review of suchan interpretatton was 

p.""-pt"d. Thosecourtsrecogtrizedthat the risk of_ conflict mandated that the statecourts 

Llnpt"t"ty deferin such matters to the Commissionandto the federal process of judicial review 

specifiedin the ExchangeAct. 

4, The 1992 Agreement did not create CBOE membership rights, but 

CBOT's argumentthat Commission review of the Proposed Rule Changewould intrude 

upon the province of state courls is premisedin paft on the claim that cBoE's interpretatron 

somehowwould ..breach" the 1992AgreementbetweencBoE and cBoT. Thesevery breach 

of contract claims were made in Buckley andBoard of Trade. Far from concluding that such 

claims robbed the Commissionof its power to considerinterpretationsof Article Fifth(b), both 

casesheld that the Commission'sjurisdiction was superiorandexclusive' 

Moreover, the premiseof the argument is wrong - that the 1992Agreementrepresented 

somekind of independentbargain to confer a contactual exercise right on certain individuals. 

Any contractual grant of exercise rights that added to or detracted from the grant in Article 

fiiitrlby would have representedan amendment of Article Fifth(b). Under the terms of Article 

Fifth(bi, however, no amendment of Article Fifth(b) would have been valid without the 

affrmative vote of at least 80% of Exerciser Members and Seat Owners, voting as separate 
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groups. No such vote was obtained in connection with the 1992 Agreement, so the 1992 
Agreementcould not validly havebeen a contracfual sourceofnew exerciserights. 

CBOT correctly observes that the 1992 Agreementprovides that Exerciser Mernborswill 
havethe same rights as SeatOwners,subject only to the restriction on transferability. However, 
that languagecreated no new rights. lnstead, it merely echood the cenhal propositionof Article 
Fifth(b),which already provides that, "so long as [a person]remainsa manber of said Board of 
Trade," that personshall be "vestedwith all rights and privileges. . . of [CBOE]membership." 

The point of the 1992 Agreement was not to confer new contractual rights on Exerciser 
Members,but to clarify what it takesto qualifyas such an "ExerciserMember." To that end, the 
term "Exerciser Member" was defined as"an Eligible CBOT Full Member" (or such a person's 
delegate)who has "exercisedthe Exercise Right" to become a CBOE member "pursuantto 
Article Fifth(b)."r7 In turn, the 1992 Agreement defined what wasrequired to be an "Eligible 
CBOTFull Mernber,"both in generalandin connection with acquisitionsor mergers involving 
CBOT.Is 

In short, the aspects of the 1992 Ageernent that are at issue constituted at most an 
agreementabout a shared interpretation of Article Fifth(b), not an agreement that created new 
contractualrights. That agreed interpretation had legal effect not because CBOE and CBOT 
agreedto it, but because it was approvedby the Commission and thereby became a binding 
interpretationof Article Fifth@). At most, the contractual obligation between CBOE and CBOT 
wastojointly advanceand advocate thatjoint interpretation,anobligation that CBOE discharged 

'' 
when it submitted that interpretationto the Commission as a proposedrule change. Any 
obligationwith respect to the tems of that interpretation aroseonly when and because the 
Commissionapproved that interpretation. At that point, the interpretationbecamepart of 
CBOE's 'tules" and, absent any later refinement in light of other circumstances, became 
somethingthat CBOE was obliged to obey pursuantto Section 1g(gXl) of the Exchange Act.20 

" 1992 Agreement (attachedas Exhibit D) $1(d). 

18Ex.t, ggtla;,:1d;. 

teEx. D, g41a). 

20In addition to the obligation to support the interpretation of Article Fifthft) embodied in the 
1992Agreement in the rule change approvalproceedingsbeforethe Commission, there were other 
aspects of that agreement that created contractually enforceable obligationsbetween CBOE and CBOT. 
(continued) 
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lndeed, the fact that the sharedinterpretationqnbodied in the 1992 Agreernentis 
between CBOE and CBOT demonstratesthatno new contractual rightsof exercisemembership 
werebeing created. If CBOE had intended to reach an agreement that would be trinding other 
thanas an interpretation of Article Fifth(b), it would have beenpointless to reach that agreement 
with cBoT. It is an elementarypnnciple of co-rporatelaw that a corporation has no power to 
enterinto a contract thatbinds its stakeholders.''If CBOE hadintendedto create contractual 
rightsrelating to exercise membership- as well, presumably,to imposecontractuallimitations 
on such mernbership rights - CBOEwould have hadto reach that contract with those who might 
claimto be CBOT "members."However,no such personswereparties to the 1992 Agreement. 
Onthe other hand, it makes sensethatCBOE would reach the 2001 Agreement with CBOT if, as 
was the case, the purpose of the 2001 Agreement was to support the approval of the 
interpretationby the Commission.22ln the context of Commission review,thefact thatCBOT 
institutionally agreed with CBOE's interpretationof Article Fifth1b) made Commissionapproval 
of the interpretation morelikely - regardlessof whether CBOT had the legal right to speakfor, 
and to enter into a contract binding upon potential CBOT "mernbers." 

IL 	 CBOE's Board of Directors Followed Proceduresthat Were Fair, Appropriate, and 
Fullv In Accord with the Requirements of Delaware Law. 

We now tum to thosecommentsthat attack the proceduresthat CBOE's Board of 
Directors followed in consideringthe impact of the announcedacquisition of CBOT by CME 

For instance, CBOT agreed to maintain an effective record of every tradrng right or privilege therealler 
granted in respectof a CBOT Full Membership, and CBOT committed to submit a rule change filing 
consistent with the agreed interpretation of Article Fifth(b). Ex. D, $$ 2(e), 3(f). Unlike these individual 
commitments, which CBOE and CBOT had the power to make binding on their own, only the 
Commission has the authority to make interpretations of Article Filih(b) legally effective. 

" 5"" Fletcher Cvclopedia of the Law of Comorations $5710 ("contract between a 
".g.,corporation and a third person is not binding on its shareholders as individuals"); Majestic Co. v. 

Orpheum,2l F.2d720,724 (9th Cir. 1927)(*In legal conceptton a corporation hasan entity separate and 
distinct from its stockholders; and the act of the corporation is not that of the slockholders.");Firsr 
Reqlves4 Inc. v. Avery Builders, lnc.,600 A.2d 601, 603 (Pa. Super. Ct. 1991) ("Shareholders, officers 
and directors are not held liable for the corporation's breach of a contract," absent piercing of the 
corporate veil). 

" kr uddition, the CBOE inter:pretations of Article Fifth(b) embodied in the 1992Agreement and 
2001 Agreement were conditionedon certain aclions beingtakenor not takenby CBOT, which alsomade 
it necessary for CBOE and CBOT to enter into an agreem€nt conceming these conditions. 
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Holdings on the eligibility of personsto utilize the exerciseright to become and remain members 
ofCBOE. 

A. CBOE's Board Interpreted 
Required an 
Jurisdiction. 

Interpretation' 
Article 

Not 
Fif
to 

th(b) 
Und

Beca
ercut 

use 
the 

New Circumstances 
Delaware Court's 

Some of the comment letters attack the Proposed Rule Change as an improper attempt to 
undercut the jurisdictionof the Delaware court to consider the lawsuit brought by cBoT anda 
purportedclass of CBOT members.This criticism is both factually incorrect and based on an 
incorrectlegalpremise. 

The faulty legal pronise is that the Delaware court has a proper role in interpreting 
Article Fifth(b) in light of the new ckcumstancespresentedby CME Holding's announced 
acquisitionof CBOT. As demonstrated in Section I above, though, the Commission hasthe 
exclusivejurisdictionto consider this issue. There is nothing improper in presentingthis issue of 
interpretationto the authority that has the responsibilityto consider it. 

Second,as a factual matter, the issue of interpreting Article Fifth(b) was not before the 
Delawarecourt when CBOE submitted theProposedRule Change to the Commission.The only 
issue before the Delaware court at that time concemed how to allocate, between Seat Owners and 
ExerciserMembers, the shares of stock or other consideration into which CBOE manberships 
might be converted in the demutualization of CBOE. That issue did not involve whether anyone 
continued to qualify as an Exerciser Monber, but rather sought to value the consideration to 
whichan Exerciser Member would be entitled, and this issue therefore was appropriately before 
the Delaware courtprior to the announcement of the proposedacquisitionof CBOT." The only 
impact on the Delaware litigation of CBOE's interpretationof Article Fifth(b) is that the 

-interpretationmay moot this valuation issue becausethere no longer will be anyone who will 
qualifuas an Exerciser Mernber.zaCBOE'sProposedRule Change therefore does not interfere 

tt However, as expressed in its motion to dismiss filed with that court, any such judicial 

consideration is prematureuntil CBOE's Special Committee has completed its determination ofthis issue. 

to Of course, for the valuation issue to be mooted in this way, the CBOE Board's intorpretation 
first must be approved by the Commission, and the acquisition of CBOT must occur before the 
demutualization of CBOE. If the acquisition were abandoned or were scheduled to be completed after 
CBOE's demutualization, the valuation issue once again would be proper\ before the Delaware court, 
absent some other chanse in circumstances. 
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with a pendinglawsuit,but rather representsan effort to bring newandseparateissues before the 
regulatory body charged with resolvingthose issues. The fact that the resolution of these new 
issuesmay moot pendingjudicialproceedingsin no wayrepresentsan unwarranted intruslon on 
thejudicialprocess. 

To correct a further factual misconception in several of the comment letters, CBOE's 
Board did not submit the Proposed Rule Changein an attempt to undercut thejurisdiction of the 
Delaware court, nor did the Board attempt to "adjudicate" this or any other dispute betrveen 
CBOE and CBOT or between Seat Owners and Exerciser Members. Instead,the Board 
consideredthe impact of the announcedacquisitionof CBOT on the exercise right simply 
because the Board had no choice but to do so. It was obvious from the announced termsof the 
acquisitionthat it would result in substantial changesto the structure and ownership ofCBOT, as 
well as to therightsrepresentedby CBOT membership. CBOE could not igrore these changed 
circumstances,but rather had to assess whether these changes affected the eligibility to be an 
ExerciserMember. 

CBOE could not answer this questionon the basis of prior interpretationsof Article 
Fifth(b). The dernutualizationof CBOT in 2005 had itself substantially changedthe rightsof 
CBOT mernbers from what they were when"members"of that exchangefirst were granted the 
exerciseright in 1973. The most notable change was that the 2005 demutualization of CBOT 
eliminatedthe ownershiprights that previously had been a defining characteristic of CBOT 
mernbership. However, CBOE had decided to interpret Article Fifth(b) such thatmembersof 
CBOT would remain eligible to utilizetheexerciserightfollowing the demutualizationof CBOT 
under specified conditions,and CBOT agreed to that interpretation in the 2001 Agreement.2s 
The interpretationof Article Fifth(b) embodied in the 2001 Agreement expressly applied, 
though,only "in the absence of any other material changes to the structure or ownership of the 
CBOT . not contemplated in the CBOT Restructuring Transactions[i.e., in the 2005 
demutualizationl."Thecurrentlyproposedacquisitionof CBOT by CME Holdings obviously 
would constitute a significant change in the structure and owrrershipof CBOT. Moreover, in 
neither its public filings nor its private communicationswith CBOE concerning the 2005 
dernutualizationdid CBOT reveal any plan to be acquiredby CME, so the later acquisition 
transactionaddressedby the ProposedRule Change could not have been, and was not, a change 
that was "contemplated in the CBOT Restructuring Transactions" that were the subjectof the 
2001 Agreernent, as amended. Thus, the interpretation of Article Fifth(b) embodied in that 

" The interpretation of Article Fifth(b) embodied in the 2001 Agreernent was approved by the 
Comrnission in Release No. 34-51733 dated Mav 24. 2005. 
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agreementno longer could be relieduponeven to resolvethestatusof theexerciseright in light 
of therestructuringto whichthat interpretation originally applied, oncetheacquisitionofCBOT 
by CMEHoldingsbecomeseffective. 

Beyond this, the acquisition of CBOT will make additional changesto the rights of 
CBOTmenbers,beyond those made in the 2005 denutualization, by stripping CBOT members 
of virfually every ownershipandgovemanceright they ever held in respect of CBOT.26 The 
result will be that, upon the effectiveness of the acquisition, a CBOTmembershipwill become 

-little more than a permit to trade on that exchange a situation that the 2001 Agreement was 
neverintended to address. 

It plainly was essentialto address the cumulative effect, if any, of these fundamental 
changesto the nature of CBOT membershipupon the eligibility of personsto become and 
remain members of CBOE pursuantto the exercise right - questionsthat were neither 
contemplatednoraddressed ofthat Article. in Article Fifth(b) itselfor in any prior interpretations 
Contraryto the argument of some commenters, this question could not be resolved merely by 
determiningwhatCBOT now choosesto call a Becausethe question involves the 
meaning of a provision of CBOE's certificate of incorporation, the unavoidable question is 
whetherthe substance of a person'srightsqualifiesthatpersonas a CBOT member asthat term 
was conternplated when Article Fifth(b) was adopted. Just as on prior occasionswhen 
unanticipatedchangesto the rights of CBOT members raisedsimilarquestions,it fell to CBOE's 
Board of Directors to answerthesequestionsby interpretingArticle Fifth(b) in light of these 
changes,pursuantto its authority under Delawarelaw. CBOE's Delaware counsel advised 
CBOE that its Board of Directors has this authoriry"' and, contraryto the statementsmadein 
certaincommentletters,there is no requirement that the matter of interpreting CBOE's 
Cettificate of Incorporationmustbe submitted to a mernbership vote. That power to interpretof 
courseinsteadis subject only to Commission approval upon considerationof the comments of 
interestedparties.2s 

26.!eePoint III.C.2 below. 

tt Letter from Wendell Fenton, Richards, Layton & Finger, to Joanne Moffic-Silver, General 
Counsel and Corporate Secretary, Chicago Board Options Exchange, Incorporated, dated January 16, 
2007,attachedasExhibit 3fto the Proposed Rule Change. 

28Becausethis is the processthat the Exchange Act established for the review and approvalof 
rule interpretations, there is no basis to argue, as have some commenters, that the fulflllment of that 
processsornehowconstitutesa deprivation of"due process." 
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B. 	 The CBOE Board's Procedures Ensured Its Decision Was Supported by 
Disinterested Public Directors' 

Despite the unfounded statementsto the contrary in several comment letters, the CBOE 
Board ofDirectors' deliberative procedures ensured that the interpretation of Article Fifth(b) was 
considered and decided upon by directors who had no personalor financial interest in the issue 
and who were not subjected to improper influence from those who might have such an interest. 
Before this issue was presented to CBOE's Board of Directors, it was recognized that thete were 
directors who were Seat Owners and others who were Exerciser Mernbers and that those 
directors therefore could be considered to have a personalinterest in how Article Fifth(b) should 
be interpreted and could be considered "interested"directors under Delawarecorporate law. On 
the other hand, because CBOE's public directors are forbidden from holding any interest in any 
type of CBOE membershipor in any entity that holds suchan interest (or, for that matter, il any 
CBOT membership or in an ERP), these public directors necessarily must be considered as 

"disinterested"in the matter. 

Accordingly, consistent with principles of Delaware corporate law, the matter was 
submitted to the Board as one in which some of the directors might be deemed to be interested. 
As an initial matter, all directors were expressly reminded about their fiduciary obligations to be 
fair to both classes of CBOE members and to avoid both unjust enrichmentand undeserved 
injury to either group. As permitted under Delaware law, the interested directors then were 
permittedto participatein an initial discussion of the issue, after their interesthad been disclosed 
to the Board.2e However, the decision-making processwas controlled by the disinterested public 
directors. First, the proposed interpretatlon was moved and seconded by separate disinterested 
public directors. After the initial open discussion of the resolution, the sevenvoting disinterested 
public directors convened in a separate meeting,outside of the presence of both the interested 
directors and management. In this separate meeting, the disinterested public directors were 
given direct access to the Exchange's financial and legal advisorsso that they could obtain any 
pertinentinformation and counselfrom thoseadvisers. The sevendisinterestedpublic directors 
then voted on the proposed interpretation in their private session, and they voted unanimously to 
adopt the interpretation. Only after the disinterestedpublic directorshad completed their vote 
did the interested directors vote on the matter, and the voting interested directors also 
unanimously supported the interpretation. 

tn By *ay of analogy, under 8 Delaware Code $ 144, the participation of interested directors in 
the authorization ofa contract or transaction does not invalidate that contract or transaction ifthe board is 
awareofthe material aspects of the directors' interest and ifa majority of the disinterested directors votes 
to authorize the contract or transaction. 
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In short, althoughinteresteddirectorswere allowed to participatein an initial general 

discussionof theinterpietationat issue,the disinterested publicdirectors'vote was independent 

oitt e a"tlon of the interesteddirectorsandwasconductedunderproceduresthat ensuled that the 

disinterestedpublic directors werefree of any undueinfluencefrom anyone with an interestm 

theinterpretation.Theseprocedurescollectivelyensuredthat,contlalyto the claims of someof 

th" letters,the dicision to adoptthe interpretationof Article Fifth(b) wasindependent 
"o--"ntof Seat Ownerinfluence. 

cBoE's Specialcommitteewas Properly Excusedfrom the De,liberationsc. 
aboutthe ProposedInterpretationandProperly Suspendedits Work After 

that Decision. 

In criticizing the decision-makingprocess by which cBoE decidedto submit the 
proposJ RuleChaige,a few comment letterscriticizeCBOEfor supposedlyexcludingfrom 

that'processtheindepindentdirectorswhoservedon cBoE's specialcommittee.Thiscriticism 

is basecl on a fundamental of thepurpose of the Special Committeeandof the misunderstanding 
feasonsthe SpecialCommitteemembersrecusedthemselvesfrom the decision about the 

irt"p"."a nrf"'Change.r0At the timethis issue of interpretationwaspresentedto CBOE'sBoard 

of liirectors,the Soard consistedof eleven public directors, elevenmemberdilectols,and the 

Chairmanof the Board. Severalmonthsprior to the announcement of CBOTof the acquisition 

crraBHoldings,four of cBoE's public directors had been desigrated by the Boardas a tv 
SpecialCommfie to determinethe allocationof consideration betwesnSeatOwnersand 

EierciserMembersin connectionwith CBOE's own planned demutualization. Thesefour 

directorswere in the midst of their work when CBOT announcedthe proposedacquisition, 

therebyrequiringtheinterpretationof Afiicle Fifth@). 

The Specialcommittee membersrecusedthemselvesfrom the decision about the 
proposedRule change becausethey could not know definitively at that time whether the-would 
a"quirition of CBOT everbe consummatedor whether it would be consummatedbefore 

cBoE,s demutualization.They also could not know at that time how the cBoE Board 

ultimatelywouldinterpretfuticl; Fifth(b)in light of the proposed acquisition of cBoT. Thus, 

thereremained(anasiil rernains)a real possibility that CBOE'sSpecialCommitteewould be 

cailedupon to completeits assigned task of allocatingthe considerationin cBoE's planned 

30Commentersimply that CBOE removed the Special Committe€ members ftom the decision-

making process on this issue,but the Specialcomnrittee membersactuallyrecusedthemselvesfrom that 

Drocess. 
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demutualization.tt CBOE *a" aware that the valuation decision of the SpecialCommittee would 
be accorded substantial deferenceunderDelaware law if the Special Committee's faimesswere 

above suspicion. It was foreseeable that any interpretation of Article Fifth(b) in light of the 

announced acquisition of CBOT could disappoint either Seat Owners or ExerciserMembers, 

depending on the decision of the Board. Moreover, there was no teason to assume that the four 
public directorson the Special Committee would lead the Board in a particular direction on that 

matter of interpretation, and the remaining seven public directorswere fully capable to provide 

thorough and independentconsiderationof the issues of interpretation raised by the proposed 

acquisition of CBOT. Accordingly, the four public directormernbers of the Special Committee 
recused themselves from participationin the interpretation of Article Fifth(b) so that they would 
be insulated fiom any claim, however specious, that their participation in that decision evidenced 
bias or prejudgment that might taint the valuation processthat they might later be called upon to 
complete. In short, far from constituting some illicit maneuver to rig the result, the recusal of the 

Special Committee members represented a prudent effort to pleseryethe Speoial Committee's 
neutrality from a later attack - from one type ofmember or the other. 

Some commentersalso questionthe decision of the Special Committee to suspend its 

valuation work after the Board determined to submit the Proposed Rule Change. These 

commentersassumethat the Special Committee was ordered to suspend its work, and they 
therefore claim that CBOE "took away'' matters that had been delegated to the Special 
Committee and that CBOE "abruptly suspended"that Committee. In fact, the decision to 
suspend the Special Committee'swork was made by the Special Committee itself. When it was 
informed of the interpretationof Article Fifth(b) adopted by the Board, the Special Committee 
observedthat its valuationwork would be moot - because there no longer would be any persons 

entitled to be treatedas Exerciser Members- if the CBOE Board's interpretationwere approved 
by the Commission and if the acquisition of CBOT occurred before the demutualization of 
CBOE, as CBOE had determinedwas likely. After consulting with its own independent legal 
counsel, the Special Committee decided to suspend its activities in light ofthese developments. 
The Special Committeeitself reported its conclusions in this regmd to the Board, which accepted 
them as reported. However, the Special Committee rernains in existence, fully empowered to 

3rSome commentators questionwhy CBOE would purchaseERPs if it believed that the proposed 

acquisition of CBOT would eliminate exercise right eligibility. The simple answer is that CBOE does not 
know whether the proposed CME Holdings acquisition ever will be consummated, much less 
consummated before CBOE's own demutualization. That uncertainty was underscored in recent weeks as 
ICE made a competing bid for CBOT, and there was a delay in the vote ofthe shareholders of both CME 
Holdings and CBOT Holdings on the previouslyproposedtransaction. 
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makethedeterminationsonginallydelegatedtoit,ifandwhensuchdeterminationsshouldbe 
required. 

The Proposed Rule ChangeIs Not Sutrject to the ProceduralRequirements
D. 

Finally,severalcommentersincorrectlycontendthattheactiontakenbyCBoE'sBoard 
of Directors constituted- u-""6111"ntof .q.rticleFifth(b) and therefore.w-assubject to the 

;;";;;; ;"qrir"--t, applicarle to amendmentsof that provision - including, amongother 

things,approvalby separate super-majoritiesof SeatOwnersandExerciserMembers' In fact' as 

demonstratedabove, the Proposeditule Changeis an interpretationof- Article Fifth(b) in 
. 

;*;;r" to unanticipatedchangedcircumstancesandis consistentwith its languageandintent. 

As such, it is not subject to ihe proceduralrequirementsapplicableto amendmentsof that 

provision. 

TheCommissionconfiontedpreciselythesameafgumentswhenitconsideredand 
oppro'J th" interpretationof .qrticte Fifth(b) embodiedin the 2001 Agreementand related 

betweenCBOE andCBOT. In that circumstance,certainSeatOwnersopposedthat 
ffi"-*o 

andclaimedtha-tthe2001Agteementconstitutedanamendmentof Article Fifth(b)
il;"rpr"t"*" 
and that it thefeforewas subject to the ipproval of the separatesuper-majorities,of the two 

wasclasses.The ful1 Commissionrejectedthat argument,concludingthat ..it 
-"-t",.r'ip 

the difference between 'interpretations'and
nersuadedbv the cBoE's analysis of 
l#;;;;i..t - ."-1iv, that the purposeof the filing was to interpret the meaningof an 

existingprovision,notto change thatprovision 

Infact,CBoT'sposit ionthattheProposedRuleChangeconsti tutesan.amendment 
directly contradictsthe position it consistentlyiook in the Bond littgation surroundingthe 2001 

eg.""**t (beforethatiitigationwasdismissedon pfeemptiongrounds).ln that case,cBoT's 

went to greatlengthsto afgue that the 200LAgreementwas an interpretationof Article
co"unsel 
Fifthft), just as the 1992Agreernentbeforeit had been: 

o ,,I agreein focusing . . . that what'satstakehereis s imply an interpretationbythe 

CBOE." 

r [The1992Agreonent]"alsowasan interpretation as this is' ' ' ;' 

f f i tRe leaseNo '34 .5 I733 |May24,2005) ,70FR30981at30984(May

31,2005)(sR-cBoE-200s-1
9) 
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r . .Th is i sc lear l yan in tg rp le ta t ion . . ' geared towardwhat theBoardo fTrade is
" doingin its restructuringto a share corporatlon 

o , .Andtha twasreso lvedandthentherewasafur theragreanent in ,92 .Th is isye t  
a newinterPretation'" 

. lTha tcase lwas . .abou tad ispu te tha t i s reso lved in the in te rp re ta t ion tha t i s  
enbodiedin the2001 agreement'" 

,,That,swhat'satstakehere.Thisis not anamendment.It's aninterpretationand r 

that'swhat this tumson'""


Therers no way to reconcileCBOT's prior, unambiguous statementswith the self-

interestedpositionthat cBoT now advances.Justas CBOT admittedandthe commission


concludedthat the 200l Agreementwasan interpretation, not an amendment,of Article Fiftho)'


that conclusion unavoidablyalsoappliesto the ProposedRuleChange' 

I I I 'TheCommissionShouldApprovethelnterpretat ionofArt icleFiftho)Adoptedby 
CBOE'sBoard of Directors. 

We tum now to the commentsthat address the substance of the Proposed RuleChange' 

A' 	 The ProposedRule Change Statesan Adequate "statutory Basis" for 

APProval. , 

Someof thecomment le t te rsob jec t tha t theProposedRuleChange-ar t i cu la tesan 
inadequate..StatutoryBasis"underItem3, because it states onlythattheproposedinterpretatlon 
,.isconsistentwith and furthers the objectives of the Act ' . . , [and]is a reasonableinterpletation 

oi"*i.tirrg *t". of theExchange."Thischallengeignoresthe rest of Item 3, which consistsof 

;* p;;;;-J; that immetliat-elyprecedethat onesummarysentence.Thesepagesexplainin 

aetJit itre historybehindtheproptsedinterpretation,the need for the interpretation,the purpose 

it serves,and the reasonswhy it is afair and reasonable interpretationof Article Fifth(b) 

TheProposedRuleChangetherebyfullysatisfiestherequirorrentofForml9b.4thata 
self-regulatoryorganization"mrit prot iie all required information, presentedin a clear and 

comorehensiblemanner,to enablethe public to piovide meaningful commenton the proposal 

33Exhibit C at 14-15, 52-55 (emphasis added.) 
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and for the Commission to determine whether the proposalis consistent with the Act and 
applicablerules and regulations under the Act." Having presented in Item 3 a detailed 
explanationofwhy theproposed interpretation is consistentwith the requirementsof the Act, the 
ProposedRule Change then simply states the conclusion thatthe foregoing presentationprovides 
the required statutory basis to approve the interpretation. This is the format generallyused by ail 
self-regulatoryorganizationsin responding to Itern 3 of Form 19b-4. Any suggestion that this 
formatis inadequate becausethe summary statementof the statutory basis at the end of Item 3 
does not repeat the detailed description of the purposeand effect of the rule change set forth in 
theprecedingpagesof that sam€ Item demonstrates making such a suggestiononly thatpersons 
lack familiarity with the customary structureof most Form l9b-4 filings. 

B. 	 The Proposed Rule Change Does Not Terminate the Exercise Right' but 
Rather Recognizes that CBOT's Proposed Action Will Eliminate Eligibility 
for that Risht. 

Perhaps the most frequently repeated misstatement in the comment letters is that CBOE's 
proposed interpretation represents ar attempt to "terminate" or "extinguish" or "take away'' the 
exerciseright from persons who otherwise would be entitled to that right. The first flaw in this 
argumentis its assumption that CBOE somshow has initiated an attack on the exercise right. In 
fact, CBOE has done nothing but consider the proposedactions of CBOT. It is CBOT that chose 
to change its structure and ownership in a way that will eliminate the "members" of CBOT as 
that term is used in Article Fifth(b). Just as CBOE has had to interpret Article Fifth(b) on at least 
four prior occasions in light of actions taken or proposedto be taken by CBOT, the actions of 
CBOT in changing and proposing to change fundamental aspects of CBOT mernbership once 
again have made it necessary for CBOE to interpret Article Fifth(b). Though CBOE must 
interpret Article Fifth(b) in response to these actions by CBOT, it is the action of CBOT, and not 
any action ofCBOE, that has put exerciseright eligibility at risk. 

In any event, the Proposed Rule Change does not terminate or extinguish or take away a 
vested exercise right, but rather addresses through an interpretation whether anyone will continue 
to be eligible to utilize the exercise right after CME Holdings acquisition of CBOT is complete. 
Item 2 of the Proposed Rule Change makes this point directly: "This interpretation is that upon 
the consummation of the acquisition of CBOT by CME Holdings, the right of mernbers of CBOT 
to become and remain members of CBOE without having to purchasea CBOE membership will 
be terminated, in that there no longer will be individuals who qualify as a member of CBOT 
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within the meaningof therule that createsthatright."34(Emphasisadded.)Althorgh hereand 
-rroposeil

Rule Change,the exerciseright is sometimesdescribedasbeing
elsewherein the 
terminatedunder the proposedinterprJtation,thosereferencessimply meanthat no-one will 

remain efigrUfeto uiliz; the exerciseright after the proposed acquisition of CBOT so 

fundamentallyalters the natureof CBOTmembership' 

somecommenterspurport to be astonishedthat events couldcausepelsons to losetheir 

eligibility to utilize the exerciseright. Thatexpressionof astonisbment flies in the faceof the 

i*r of Article Fiftho), which provide_that the exerciseright is availableto a psrson 
"*fr."$ a memberof said Board of Trade." This languagedemonstratesoniy for,,solong as heremains 
thai the exerciserightalwayshasbeenafragilerightthatwill belost the momentapelsonceases 

to be a member of CgOf withinthemeaningof ArticleFifth(b). Accordingly,it should come as 
of a mergeroI acquisitionof cBoT mightbe to 

no surprise to anyonethat the consequence 
eliminatethe eligibility of personsto utilize the exerciseright ln fact, that possibilitywas 

ai.*tiy in ttreprior interpretationof Article Fifth6) thatwasembodiedin the 1992 

et""-*t. "o"t"-piitea thatmust exist in order for theexerciseThatprovisioniescribesiertain conditions 
iifril" r"",*"e to apply following a merger or acquisitionof CBOT, and it then statesthat 
,.irti"i" Fifth(b) shai-not appiy io any other mergeror consolidation of CBOT with, or 

acquisitionofbbOf by, anotlerentity." Thus,evenif therecan be a debate as to whetherthe 

of section3(d)of the 1992Agreernentare satisfied in the case of a particularmerger 
"orrdition,or acquisition of CgOi, therecan be no debatethat a possible outcome of any mergeror 

acquisitionof CBOTis that the exerciserighteligibilitywill be lost 

CBOT couldhave caused CBOEto issuea transferable CBOE membershipto every 

CBOTmemberatthetimeCBOTcreatedCBOEand drafted thelanguageof ArticleFifth0), but 

CBOT chosenot to do so. Instead, CBOT tieclthe exercise right to whetherthe membersof 

CBOT andtheir transfereescontinuedto maintain the status of members' It follows from this 

that, if thereevef\r/erea transactionthat had theeffectof teminating thestatusof oneor more 

poro". ^ a member of CBOT,suchpersonswould ceaseto be eligible to utilize the exercise 

.igt t. On the individual memberlevel, such a transaction couldincludethe sale or otherkansfer 

oittr" pel."ott'. CBOT membership.On the corporatelevel, sucha transaction could include any 

meiger, acquisitionor other corporatereorganizationinvolving CB6T that results in the 

elim]nationof CBOT "membersias that term 1ras understood when Article Fifth(b) was 

3aSome commenters argue against the interpretation becauseof the magnitude of the effect its 

approval would have on former-Exerc-iserMembers. Of course, the fact that the interpretation will have 

.ifr;n"*t consequencesin no way detracts from the validity of that intefpretation and constitutes no 

reasonwhy the interpretation should not be approved' 
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adopted.3sBoth Article Fifth(b) and previouslyapprovedinterpretationsof that provision 
thereforemake clear that exercise right eligibility in fact can be lost in such circumstances. 

C. 	 TheProposed Interpretation of Article Fifth(b) is Reasonable. 

1. 	 After the Acquisition, CBOT WiIl Be Owned by CME Holdings,Not 
bv PurPorted CBOT "Merr.rbers." 

The proposedacquisitionof CBOT prosentsjust such a circumstance in which a 
corporateevent will cause exercise right eligibility to be lost. First and most fundamentally, 
there no longer will be "members"of CBOT after that acquisition, because a fundamental 
incidentofexchange "membership" is an ownership stake in the exchange. After the acquisition, 
though, CBOT will owned by CME Holdings,notby any of the personswho claim to beCBOT 
mernbers. 

This fundamentalproblemfirst arose in connection with CBOT's restructuringin 2005. 
In that restructuring, CBOT "mernbers"gaveup their ownership stake in CBOT, in retum for 
stock in a holding company, CBOT Holdings, Inc., of which CBOT became a wholly-owned 
subsidiary.As set forth in the ProposedRule Change, when CBOT first proposedto demutualize 
in late 2000, CBOE's responsewas that the loss of the ownership stake in CBOT would 
eliminate the concept of CBOT "membership"asit existed when Article Fifth(b) was adopted 
and therefore would eliminate exercise right eligibility." During ensuing negotiations with 
CBOT,however, CBOE andCBOT agreedon a number of conditions that, if met, provided a 
basis for CBOE to interpret Article Fifth(b) so that exerciseright eligibility would bepreserved 
after the change in CBOT ownership. This interpretation was reflected in the 2001 Agreement, 
which was frled with, and approved by, the Commission. 

" Either in the case of an individual transaction or in the case of a corporate transaction, persons 
deciding on such transactions presumably would balance the value of what will be received in the 
transaction with what will be lost in that fiansaction. The Boards of CBOT and CBOT Holdings 
presumably made this kind of calculation when they approved the acquisition of CBOT, taking into 
account the possibility that the transaction might eliminat€ exercise right eligibllity. See e.g., Amendment 
No. 3 to Form S-4 Registration Statement of Chicago Mercantile Exchange, Inc. (filed Feb. 26,2007), at 
30-32 (waming CBOT members that the exercise right may be lost as a consequence of the CME 
Holdings' acquisition). A similar calculation will be made by the current members of CBOT in deciding 
whether to vote in favor of the acquisition. 

36SecuritiesExchange Act Release No. 34-43521 Q.,lovember3, 2000), 65 FR 69585 (November 
17, 2000) (SR-CBOE-200044, filed on August 31, 2000). 
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CBOT's demutualizationso stretchedthe concept of ownership - and the resulting 
conceptof membership - that CBOE madeclearthat its interpretation would ceaseto apply if 
there were any further attenuationof the ownership interest of so-called CBOT "members'" 
Accordingly, section 1(d) of the 2001 Agreement expressly stated that the agreonent's 
provisionsconcerningexerciseright eligibility would apply only "in the absence of any other 
material changes to the structure or ownership of the CBOT or to the trading rights and 
privilegesapputenant to a CBOT Full Membership not contemplated in the CBOTRestructuring 
Transactions,"a termthatwas defined to refer to CBOT's dernutualization. The acquisition of 
CBOT by CME Holdings was first proposed in late 2006 and thus could not have been, and was 
not, a transactioncontemplatedin the "CBOT Restructuring Transactions" when the 2001 
Agreement was adopted or when CBOT actually restructuredin 2005. Accordingly,the 
interpretationin the2001Agreernentno longer will applyafter the CME Holdings acquisition 

either with respectto the original dilution of ownershipthat resultedfrom CBOT's 2005 
demutualizationor the further dilution thatwill occur as a resultof the presently proposed form 
of acquisition of CBOT by CME Holdings. 

Ownershipwas the essential attribute of CBOT monbership in connection with Article 
Fifth(b), so its absence eliminates exercise right eligibility. Article Fifth(b) itself states that a 
principal purpose of the exerciseright wasto recognize"the special contribution made to the 
otganization and development of [CBOE] by the members of the [CBOT]." CBOT 
acknowledgesin its comment letter that this contribution consisted of -contributing "seed 
capital," making "loan guarantees"and sharing"intellectualproperty.""' Each of these 
contributions was mads by CBOT members in their capacityas CBOT ou,ners. Moreover, 
CBOT members weregrantedthe exercise riglrt to compensatethemfor the use of theseCBOT 
assets of which the CBOT memberswere the indirect owners. It therefore makes sense to 
interpret Article Fifth(b) suchthat an ownership interest in CBOT is an essential attribute of 
CBOT 'tnernbership."That ownership interest was deeply attenuated, however, when CBOT 
demutualizedandwill become even more remote when CME Holdings becomesthe owner of 
CBOT andthe stock of current shareholders of CBOT Holdings is convertedinto stock of yet 
another entity, CME Holdings. Under these circumstances, of the andgiventheinapplicatrility 
2001Agreonent aftet that acquisition, it is reasonableto interpret exerciseright eligibiiity to be 
eliminateduponthe completion of that transaction. 

37Hom lrtter at 1-2. 
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2. 	 Other Key Attributes of Membership Will Be Eliminated in the CME 
Holdinss Acouisition. 

Apart from their ownership interest in CBOT, current "members" of CBOT will lose in 

the CME Holdings acquisition the few remaining membershiprights they retained following the 

2005 restructnri ng. In particular, they will be stripped oftheir presentright to electdirectorsand 

nominating committee members, the right to nominate candidates for election as directors, the 
right to call special meetings of members, the right to initiate proposals at meetings of monbers, 
the right to vote on extraordinary transactionsinvolving CBOT, and the right to amend or repeal 
the bylaws of CBOT. In other words, following the CME Holdings acquisition,personswho had 
formerly been the firll mernbers of CBOT will simply be the holders of trading permits andwill 
not possessany of the other rights commonly associatedwith membership in an exchange' 
Because, as noted above, the exercise right was originally created to compensateCBOT 
members in their capacity as the direct or indirect owners of the property used for the 
developmentof CBOE, and not simply in their capacity aspersons entitled to tradeon CBOT, it 
is reasonable to interpret Article Fifth(b) such that exercise right eligibility will be eliminated 
after the CME Holdings acquisition is complete and ali of the ownership attributes of CBOT 
members have beeneliminated. 

3. 	 Section 3(d) of the 1992 Agreement Fails to Support the Objections to 
CBOE's Interpretation of Article Fifth(b). 

Section 3(d) of the 1992 Agreement provides no support for the position of the 
commenters. Section 3(d) of the 1992 Ageement reflects CBOE's interpretation of Article 
Fifth(b) that, if specified conditions are met, "the Exercise Right of Article Fifth(b) shall 
continue to apply'' after CBOT "merges or consolidates with or is acquired by or acquires 
anotherentity." However, Section 3(d) goes on to provide that "Article Fifth(b) shall not apply 
to any other mergeror consolidation of CBOT with, or acquisition of CBOT by, another entity." 
In other words, iI is only by satisfying the conditions of Section 3(d) that exercise nght eligibility 
can survive a merger, consolidationor acquisition of CBOT. 

The CME Holdings acquisition does not satisfu these conditions. First, Section 3(d) 
requiresthat "the survivor" ofthe transactionmust be an exchange. Section3(d) does not define 
what it means to be "the survivor" of an acquisition of CBOT, but the useof the definite article 
to refer to "the" survivor demonstrates that the condition refers to the single entity that is 
dominant in the transaction. In the case of an acquisition, that entity is the acquiring entity - in 
this case, CME Holdings. However, CME Holdings is not an exchange, so the CME Holdings 
acquisition would not satisfu this condition. 
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Second,and most importantly, Section 3(d) requires that "the 1,402 holders of CBOT 
Full Membershipsaregrantedin such merger, consolidation or acquisition membership in the 
survivor." That condition would not be satisfied even if CBOT somehowwere deerned "the 
survivor"of the CME Holdings acquisition. As demonstrated above,CBOT "msmbers"lost 
their ownership stakein CBOT when CBOT restructured in 2005, and this event eliminated the 
concept of CBOT membershipin the sensecontemplatedby Article Fifth@). The only reason 
personscontinueto qualifutodayas"members"ofCBOT for purposesof Article Fifth(b) is that, 
underthe 2001 Agreement, CBOE interpreted Article Fifth(b) so that personscontinueto qualifu 
as"mernbers"of CBOT if they hold all of three specified interestsin CBOTand CBOT Holdings 
followingthe 2005 dernutualization of CBOT. However, that interpretation, by its terms, will 
cease to apply after the CME Holdings acquisition, because that acquisition will rnvolve a 
changein the ownership or structure of CBOT not contemplated in the 2005 demutualization of 
CBOT. Becausethat interpretation no longer will apply, the fact that no one hasanownership 
stakein CBOTmeansthat there will be no basis to treat anypersonas a "membet''of CBOT for 
purposesof Article Fifth(b) after the CME Holdings acquisition. Even if CBOT were considered 
the "survivor" of the acquisition, the personswho held memberships in CBOT before the 
acquisitionthereforewill not be "grantedmernbershipin the survivor," and the second condition 
of Section 3(d) ofthe 1992 Agreement will not be satisfred. 

In fact, the conclusion would be the same even if the 2001 Agreement somehowwere 
deemedto continue to apply after the CME Holdings acquisition - becauseit will be impossible 
to satisfu the requirementsof the interpretation of Article Fifth(b) embodied in the 2001 
Agreement. That interpretation was that persons remain "members"of CBOT only if they 
continueto hold all of three specified interestsin CBOT and CBOT Holdings following the 2005 
demutualizationof CBOT - namely, one Class B, Series B-l membership in CBOT, one ERP 
and 27,338 shares of Class A stock of CBOT Holdings. However, after CBOT is acquired by 
CME Holdings, there no longer will be any personswho could holdall three ofthese interests 
becauseCBOT Holdings Class A stock will cease to exist and instead will be converted into 
either cash or shares of CME Holdings. Some commenters seemto assumethat, fiollowing the 
acquisition,ownershipof some number of shares of stock in CMEHoldings should be enough to 
support exercise righteligibility,in lieu of the shares ofstock ofCBOT Holdings required in the 
2001 Agreement. However, there is no support for this assumption in the 2001 Agreement or 
anywhereelse. 

Finally, the CME Holdings acquisition also would not comply with the third condition of 
-Section 3(d) that the memberships providedin the transaction "havefull hading rights and 

privilegesin all productsthen or thereafter traded on the survivor" (otherthanproductsthat, at 
the time of the acquisition, were traded on the acquiring exchange, but not on CBOT). CME 
Holdings will be the survivor of the CME Holdingsacquisition, but it is not an exchange. 

mailto:Fifth@)
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Accordingly,no one will be grantedtradingrights "on the survivor" in the CME Holdings 
acquisition,andthe third conditionof Section 3(d) will not be satisfied. 

Becausetheproposedacquisitionwould fail to satisff each of the conditions of Section 
3(d), that provision not only does not support continued exercise right eligibility,but in fact 
specifiesthat the proposed acquisition is one as to which the exercise right eligibility in Article 
Fifth(b)"shallnot apply." 

D. 	 Other Objections to the Proposed Rule Change IncorrecUy Presume 
Continued Exercise Right Eligibilify and Otherwise Misread Article 
Fifrh{b). 

1, 	 Equal TreatmentIs Not Mandated. 

Finally, various objectionsto the proposedinterpretationof Article Fifth(b) incorrectly 
assumethe very issue at hand - that exercise right eligibility survivesthe CME Holdings 
acquisition of CBOT. For instance, several comment letters complain that the proposed 
interpretationis inconsistent with Article Fifth@) because that interpretation would not fteat 
Exerciser Members the same as Seat Owners in all respects. However, any argument that 
Exerciser Members are entitled to equal treatment presumesthat a person remains eligible to be 
an Exerciser Member at the time the relative treatment of the two types of CBOE mernbers is to 
be determined. However, apersonwho has lostthat status has no claimto be treated the same as 
a Seat Owner. TheProposedRule Change deals only with the question of continued exercise 
right eligibility, and not with how Exerciser Members might have been treated at some future 
time if they had retained that status at that time. Thus, it is not relevant to the validity of the 
proposedinterpretationthatpersonswhopreviouslywould have qualified as ExerciserMembers 
will notbe treated the same as Seat Owners under that interpretation. 

Although the issue is not relevant to the Proposed Rule Change, the commenters are 
plainlymistaken in arguing that a personwho rernained an Exsrciser Membernecessarilywould 
be entitled to equal heabnent in all circumstances. To support this incorrect view of absolute 
equality, CBOT quotesin its comment letter from an excsrpt from Section3(a)of the 1992 
Agreement- to the effect that Exercissr Members"havethe same rights and privilegesof CBOE 
regular membership as other CBOE Regular Members." However, CBOT ignores the remainder 
of this sentence, which goes on to state "exceptthat Exerciser Members shall not have theright 
to transfer (whetherby sale, lease,gift, bequestor otherwise) their CBOE regrrlar memberships 
or any ofthe trading rights andprivilegesappurtenantthereto." In light of this express exception 
to any gant of equal rights, there is an undeniable difference between the rights of Exerciser 
Membersand the rights of Seat Owners, whose membershipsare freely transferable andleasable, 
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subject only to regulatoryrequirementsbeing met by the transfereeor lessee.It would be up to 
the Special Committeeto decide whetherandhow thisdifferencein the respective rightsof the 
two classes of membershipshould be reflected in the way that each such class mightparticipate 
in the demutualization of CBOE. Thisquestionwould only arise, however, if anypersonsretain 
eligibility as an ExerciserMember after thecME Holdings acquisitionof cBoT, which they do 
not under the Proposed Rule Change. Only this latter question is relevant to the validity of the 
ProposedRule Change. 

To further supporta notion of absoluteequality, some commentersrely on another aspect 
of Section 3(a) of the 1992 Agreement, whichgivesExerciserMembers the same right as Seat 
Owners to participatein an "offer or distribution of any optional or additionalCBOE 
membership" and in certain kinds of "cashor propertydistributions." Aside from the fact that 
such rights belong only to those who rernain eligible to be Exerciser Members, the proposed 
demutualizationof CBOEwould not involve any "offer" or "distribution"as those terms are 
understoodunderDelawarelaw. That demutualizationwill be accomplished througha merger of 
CBOE with a newly createdholding company. A merger involves the conversion of ownership 
interests- here, the conversionof memberships into sharesof the holding company stock'38 A 
mergeris factually and legally distinct from either a distribution, which involves the transfer of 
money or other property to stakeholders, and from an offer.3e 

2. The Proposed Rule Chanse Does NoJ Unfairlv Discriminate. 

The CBOT comment letter also complains that the proposedinterpretationunfairly 
discriminatesbetweenExerciserMembersandSeatOwners.This objection onceagain assumes 
away the issue at hand. Any claim that CBOE would be discriminating against Exercrser 
Members necessarily assumesthat there are personswho qualif' as Exerciser Members lt 

" Worre, CommunicationsInc. v. Chris-Craft Indust., lnc.,583 A.2d 962,968-69 (Del. Ch. 
1989); Black's Law Dictionary 488 (7b ed. 1999) (a distribution is the 'lransfer of money or other 
property or incurring of indebtedness to or for the benefrt of shareholders) . 

3eSee Rothschild Intern. Corp. v. Liggett Group, Inc.,474 A.zd 133,137 (DeI 1984) (cash-out 
merger is not a liquidating distribution under the doctrine of independent legal significance); Shield v. 
Shield, 491 A.zd 161, 167 (Del. Ch. 1985) ("The statutory conversion of stock in a constituent 
corporation into stock of the surviving corporation that is effected by a stock for stock merger ought not 
to be construed to constitute a sale, transfer or exchange ofthat stock"); Orzeck v. Englehart, 19? A.?d 
26, 38 (Del. Ch. 1963) (offer and purchaseof all of capital stock of corporation did not constitute a de 

facto merger). 
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cannot constitute unfair discrimination for CBOE to refuse to grantmemberbenefits to a person 
who has ceased to qualify as an Exerciser Member. The conclusion of the ProposedRule 
Change is that no personwill continue to be eligible to become or remain an Exerciser Member 
after the completion of the proposedacquisition of CBOT. It is irrelevant to that issue how 
CBOE would need to treat personswho indeed did retain that eligibility. 

Moreover, if personssomehow did remain eligible as Exerciser Members, it would be the 
responsibilityof the Special Committee to determine the relative participationof the two classes 
of menbers in the demutualization of CBOE, It could not be considered unfair discrimination if 
the Special Committee appropriately treated the two classes differently based on the inherent 
differences in the rights of those two classes- e.g., differences in the transferability of 
membership rights. However, that issue is not before the Commission, which instead is asked 
only to approve an interpretation about whether any persons would remain eligible to be 
Exerciser Members after the CME Holdings acquisition. 

3. 	 Former Exerciser Members Are Not Entitled to Retain the Value of 
an Exercise Membership After Exercise Right Eligibility is 
Eliminated. 

Many commenters object to the proposedinterpretationbecause,in their view, it would 
deprive Exerciser Members of the 'lalue" of their CBOE exercise memberships. However, this 
complaint once again assumes its conclusion- that persons will retain their rights as Exerciser 
Membersafterthe proposedacquisition of CBOT is completed. However, if that acquisition will 
end exercise right eligibility, then former Exercissr Membershave no claim to any value derived 
from the exercise right to which they no longer qualiff. The "value" of exercise membership 
would be lost not because ofan act by CBOE, but because ofby CBOT's decisionto be acquired 
in a way that ended exercise right eligibility. lndeed, in that circumstance, any interpretationthat 
would graat value to former Exerciser Members would constitute an unjust windfall to such 
personsand would dilute the rights of Seat Owners in a manner inconsistentwith the terms of 
Article Fifth(b). The obj ection of the commenters therefore missesthe point in the same way er5 
so many of the other objections in comment letters. The issue before the Commission is whether 
any personswill remain eligible to become or rernain ExerciserMembers after the proposed 
CME Holdings acquisitionis completed. For the reasons set forth in the Proposed Rule Change, 
the proper interpretation of Article Fifth(b) is that the proposed acquisition will end that 
eligibility. 
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4. 	 The Proposed Rule Change Does Not Violate Section 6(c)(4) of the 
Exch4nse Act. 

One commenter contends that the Proposed Rule Change should be disapproved because 
it supposedly would violate Section 6(c)(4) of the Exchange Act, which providesthat exchanges 
may not "decreasethe number of memberships in such exchange" below the number of 
memberships "in effect on May 1, 1975." According to this commenter, the number of CBOE 
memberson that date "included all CBOT Mernbers who might subsequently chooseto become 
CBOE members" (emphasisadded),so that the supposed "elimination" of Exerciser Mqnbers 
reducesthe number of CBOE members below 1975 levels in violation of the Exchange Act. 

However, the Proposed Rule Change does not represent an act by CBOE to "eliminate" 
or "reduce" CBOE memberships. In fact, the Proposed Rule Change merely interprets who is 
eligible to be an Exerciser Member after the CME Holdings transaction. It is the decision of 
CBOT and its members to enter into the CME Holdings acquisition,not any act of CBOE, that 
will cause those personsto lose their status as Exerciser Members after that acquisition is 
complete. Accordingly, CBOE has taken no action to "eliminate" or "reduca" the number of any 
of its mernberships within the meaning of Section 6(c)(a). 

E. 	 The Proposed Interpretation of Article Fifth(b) Would Not Undermine the 

Some commenters argue that the Proposed Rule Change shouldbe disapproved because 
the quality and faimess of CBOE's markets supposedlywould be undermined if all personswho 
presentlyparticipateas Exerciser Members were to lose their ability to trade in that capacity. 
The premisefor this argument is unfounded. It is unlikely that the quality of cBoE's markets 
would be undermined in that circumstance, given the number of personswho provide liquidity as 
market makers,both in-person and remotely. In any event, if there is a risk of disruption, the 
answer is to eliminate the disruption, not to disapprove the intelpretation. To that end, the 
ProposedRule Change already contemplates that temporary, interim trading access may be 
provided to former Exerciser Members for such period of time as is "necessary to avoid any 
disruption to the market as a result of the loss of Exerciser Members,which could involve CBOE 
adopting a plan,^toprovide some form of trading access to such personsin the absence of the 
exercise tight."* The exact nature of this interim solution is a function of the circumstances 
existing if and when the cME Holdings transactionbecomes effective, but cBoE is fullv 

a0Proposed Rule Change, as amende d, at 28 of 69. 
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preparedto take any interim steps thatarenecessaryto avoiddisruptionof its markets asa result 
of the implementationof its interpretation. 

CONCLUSON 

In light of theforegoingconsiderations,and the additionalpointsmadein the Proposed 
Rule Filing, CBOE respectfrrllyrequests approveSR-CBOE-2006-106,thatthe Commission as 
amended. 

Verytruly yours, 

flrl/*t/%r 
MichaelL. Meyer / 

MLM:mcb 

cc: 	 ElizabethK. King (via FederalExpress)

JoanneMoffic-Silver (via Messenger)
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il IN Tl{E CIRCUIT COURT cooK couNTY, ILLII'}OIS 
COUNTYBEPARTMENT CHANCERYOIVlSION 

BOAROOF TRAD€, ) 
) 

P l  a i  n t i f f  '  ) 
) 

v s .  ) NO,  OO CH 1500  
) 

CHICAGOBOARDOPTIONS ) 
EXCHANGE, ) 

) 
DefendanLs . ) 

REPoRT OF PROC€ €DINGS had in the above-

ent i t led cause, had before the Honorable THOt' lAsDURKIN, 

one  o f  t he  Judges  o f  sa id  D iv i s ion ,  had  on  the  19 th  day  

o f  Janua ry ,  2OOl.  

PRESENT:  

EDWARDJOYCE 

DONNA WELCH 

I, iIL LIAM HARTE 

ROB€RT KOP€CKY 

WILL IAM R.  OUINLAN 

MICHAELROTHSTEIN 

PAUL DANIEL 

GREGORYL. ARMSTROI'IG 
Of f i c i a l  Cour t  Repor t € r  
69 t{. WASHr NGTON - 900' l
ch i  cago ,  I 1  i  no i  s  60602  

a




1 THE COURT: Chicago Board of  Trade versus €h icago 

8oa r.d Options €x €hange ' OO CH 15000 ' i s cal ]ed ' 

Plea €e ident i fy yourselves and state whom you 

4 rep res€nt . 

5 I.IR. JOYCE: :Ed Joyce for the Chicago Eoard of  

o T  rade .  

Ms. wELcH: Donna Welch for Chicago Board of  Trade'  

I MR.  HART € :  w i l l i am Har le  fo r  Ch icago  Board  o f  

9 T rade ,  

1 0  MR. KOPECKY: Robert  Kopeckv for the Chicago Board 

o f  Trade .  

1 2  MR.  QUINLAN:  W i l l i am  R .  Qu in l an  f o r  Op t i ons  

Exchange .  

1 4  MR.  RoTHSTEIN :  M ichae l  Ro ths te in  fo r  ch i € ago  Board  

1 5  Op t ions  Exchange ,  

1 6  MR.  DANIEL :  Pau i  Dan ie l  Ch icago  Board  op t i ons  

1 7  Exchange .  

1 8  THE CoURT: Tha matter comes on cal l  th is af ternoon 

t 9  on  a  2 -615  mo t ion  to  d i sm iss  coun t  l  ahd  a  2 -619  mo t ion  

2 A  to  d i sm iss  the  en t i re  comPla in t '  

2 1  As  i s  t he  po l i cy  o f  t h i s  Cour t  t he  615  mo t ion  

is decided on the br iefs,  and to lhe extent that i t  

23  m igh t ,  be  i ns t ruc t i ve  to  the  l i t i gan ts  th i s  a f te rnoon  

24  we ' l l  D roceed  w i t h  t ha t  f i r s t .  

o




This matter comes before the court on tl €  

z de fendan l ' s  mo t ion  to  d j sm iss  the  p la in t i f f  ' s  " comp la in t  

J for  dec' laratory judgment and injunct ive r 'e l  ief  .  

Defendant 's mot ion is brought pursuant to sect ion 2- €19 

c point  one, encompassing both a 2-615 and 2-619 mot ' ion '+ ' .o 

6 d i sm iss .  

P la in t i f f  Boa rd  o f  T rade  o f  t he  € i t y  o f  

a Chicago, hereinafter referred to as lhe Board of  Trad € '  

j s  a  no t  f o r  p ro f i t  co rpo ra t i on  wh ich  ope ra tes  a  fu tu res  

10  and  op t i ons  exchange  wh ich  fac i l i t a tes  the  t rad ing  o f  

11  va r ious  f i nanc ia l  p roduc ts  '  

12  Defendant,  Chicago Eoard Opt ions Exchange'  

13  he re ina f te r  re fe r red  to  as  CBOE i s  a l so  a  no t  f o r  p ro f i t  

14  corporat ion that operates an opt ions exchange which 

15  fac i  I  i t a tes  the  t rad ing  o f  secu r i t i es  op t i ons .  Th €  CBO €  

'16 i s  a l so  reg i s te red  as  a  na t i ona l  secu r i t i es  exchange  

17  w i th  the  Secu r i t , i es  and  Exchange  Commiss ion ,  

1A  hereinafter referred to as the s=c'  

19  As such, the CBoE is regulated by the SC 

under  the  Secu r iLy  Exchange  Ac t  o f  1934 ,  repo r ted  € t  15  

?1  U ,S .C .  Sec t ' i on  78a  e t  s € g .  The  cBo € ' s  ce r t i f i ca te  o f  

22  i nco rpo ra t i on  p rov ides  tha t  f u l I  memberso f  t he  Sca rd  o f  

23  Trade are ent i t led to bec.omemembers of the cBo €  w' i thout '  

24  hav ing  to  pu rchase  a  CgoE membersh ip .  And  tha t  w i l l  be  



I referred to as the exercise r ight.  

Th i s  exe rc i se  r i gh t  was  spec i f  i ca ]  l y  se t  f o r t ' h  

i n  A rL i c l e  F i f t h  ( b )  o f  t he  Ce r t i f i ca te  o f  

4 Inco rpo ra t i on  and  i s  on l y  ava i  l ab le  to  fu l I  memberso f  

c the Board of  Trade, some approximately fourte €n hundred 

6 i nd i v idua is .  As  a  fu l  1  member  o f  t he  Ch icago  Board  o f  

T rade ,  a  membermay  t rade  as  a  p r j nc ipa l  and  b roke r  a l l  

It futur €s  and opt ions contracts t raded at the Board of  

9 T rade .  A  fu l i  membermay  a l so  se l l  o r  l ease  the i  r  

1 0  nembersh ip  t o  anoLhe r  e l i g i b l e  pa r t y .  

1 t  As  i s  re levan t  he re ,  t he  o the r  c lass 'es  o f  

membersh ip  have  l ess  t rad ing ,  vo t i ng  and  l i qu ida t i on  

r i gh ts  than  do  the  fu l1  members .  A f te r  seve ra l  d i spu tes  

1 4  su r faced  rega rd ing  the  app rop r ia te  de f i n i t i ons  and  scope  

1 5  of  the exercise r i  tht  the part ies executed an 

1 6  ag reemen t  on  Sep tember  l s t ,  1992  to  fu r the r  c la r i f y  t he  

1 7  r ights of  the part ies.  And that is referred to as th €  

1 8  1992  ag  reemen t .  

1 9  Under  the  1992  ag reemen t "the  exe rc i se  r i gh t  

20  was speci f ical Iy I  imited to the fourteen huf idred and 

21  two members who had ful  I  memberships at  the Board of  

22  Trade. The 1992 ag reement also provided that the 

exercise r ight at tach €d to eaah of the fourteen hundr 'ed 

and  Lwo  fu l l  members as  l ong  as  a  fu i l  membersh ip  



1 en t i t l ed  ho lde rs  to  t rade  a l I  con t rac ts  t raded  on  the  

Board  o f  T rade  and  to  eve ry  t rad ing  r i gh t  o r  p r i v i  l ege  

assoc ia ted  w i th  a  fu l I  membersh ip .  

In an apparent ant ic ipat ion of  future growth 

5 t he  1992  ag reemen t  a l so  i nc l uded  p rov i s i ons  gove rn ing  

o t he  merge r ,  conso l i da t i on  o r  acqu is i t i on  o f  t he  Board  o f  

7 Trade and the af fect  of  those on the exerc ise r ight.  

I Sec t i on  3 (d )  o f  t he  1992  ag reemen t  p rov ides  tha t  t he  

c exe rc i se  r i  gh t  sha l  l  con t i nue  i n  fu l I  f o rc .e  and  e f fec t  

1 0  in the event the Board of  Trade merges or consol idates 

' t l  o r  acqu i res  ano the r  en t i t y  i f :  One ,  t he  su rv i v ing  

en t i t y  o f  t he  merge r ,  conso l i da t i on  o r  acqu is i t i on  i s  an  

exchange  wh ich  p rov ides  a  marke t  i n  f i nanc ia l  

. A  i ns t rumen ts ;  Lwo ,  t he  fou r teen  hundred  and  two  fu l l  

t 5  membersh ip  ho lde rs  a re  g ran ted  membersh ips  i n  i he  

16  su rv i v i ng  en t i t y ;  and  t h ree '  t he  su rv i v i ng  en t i t y ' s  

membersh ip  mus t  have  fu l l  t ' r ad ing  r i gh ts  and  p r i v i  l eges  

1 8  in al l  products then or thereafter i raded by the 

1 9  su rv i  v i  ng  en t i t y .  

20  I n  l i gh t  o f  t he  sea  change  w j t h i n  t he  

21  secur i t ies exchange industry,  the Board of  Trade sought 

22  to  change  i t s  co rpo ra te  s t ruc tu re .  The  i n i l i a l  s tep ,  

23  wh ich  was  app roved  by  the  Board  o f  T rade ' s  members ,  

24  resu l ted  i n  t he  Board  o f  T rade  re inco rpo ra t i ng  i n t ' o  a  



1 Delaware non-stock not- for-prof i t  corporat ' ion. As part  

? o f  t h i s  i n i t i a l  € t ep ,  t he  Board  o f  T rade  a l so  

es tab l i shed  a  who l l y  owned  subs id ia ry  en t i t l ed  eCBOT to  

4 ope ra te  the  Board  o f  T rade ' s  e lec t ron i c  t rad ing  

bus i  ness -

E} T roub led  by  the  Board  o f  T rade ' s  res t ruc tu r i ng  

7 plan the CBOEasserted that i f  the Board of  Trade 

6 r e inco rpo ra ted  i n  De laware  the  CBOE wou ld  v iew  th i s  as  a  

I v i o la t i on  o f  t he  1992  ag reemen t .  t r n  r € 6ponse '  t he  Board  

10  of Trade f i  led an act ion for decjaratory iudgment and 

11  i  n j unc t i ve  re l  i e f .  

On August Srd, 2OOOmy col  l €ague, Judge 

t 2  S tephen  Sch i l  l e r  d i sm issed  the  comp la in t '  Judge  

14  Sch i l l e r ' s  d i sm issa l  o rde r  was  based  upon  the  CBOE 's  

15  j ud i c ia l  admiss lon  tha t  t he  CBOE wou ld  no t  t ake  ac t i on  

16  t o  ex t i ngu i sh  t he  exe rc i se  r i gh t  so le i y  as  a  r esu l t  o f  

17  the  Board  o f  T rade  re inco rpo ra t i ng  i n  De laware .  Thus  as  

18  a  resu l t  Judge  Sch i  l l e r  f ound  tha t  t he re  was  no  

19  j us t i  c i  ab l  e  con t rove rsy '  

?o  In  o rde r  t o  comp le te  the  res t ruc tu r i ng  p lan  

the Eoard of  Trade would soon becone a Delaware for 

p ro f i t  s tock  co rpo ra t i on ,  I n  t he  p rocess  the  cu r r .en t  

23  Board of  Trade members would become member shareholders 

24  i n  t he  fo r  p ro f i t  co rpo ra t i on ,  Unse t t l ed  w i th  the  Board  



1 of  Trade's plan the CEOEhas again asserted that the 

a p resen t  res t ruc tu r i ng  p ian  wou ld  nesu l t  i n  t he  

.l ext ingujshment of  the exercise r ight '  The CBOE has 

4 s ince f i led and amended proposed rule change with the 

SEC seek ing  a  ru l i ng  rega rd ing  the  e f fec t  o f  t he  Eoard  

o o f  T rade ' s  res t ruc tu r i ng  p lan  on  the  exe rc i se  r i gh t '  

The Board of  Trade now br ings this two count 

comp la in t  seek ing  a  de te rm ina t i on  o f  r i gh ts  ' unde r  the  

:, 1992  ag reemen t .  Coun t  1  a i  l eges  a  c la im  fo r  b reach  o f  

lo  the 1992 agreement.  In Count 2 the Board of  Trade s €eks 

11  a dec' larat ion that i ts restructur ing plan does not 

v io la te  the  1992  ag reemen t ,  and  a l € o  seeks  an  i n iunc t i on  

'I3 p roh ib i t i ng  the  CBOEf rom ex t i ngu ish ing  the  exe rc i s €  

14  r i gh t .  De fendan ts  now move  to  d i sm iss  Ooun t  I  under  

Sec t i on  2 -615  and  the  en t i  r e  comp la in t  under  Sec t i on  

t 6  2 -61I  .  

Genera l  l y ,  Cour t s  a re  d i rec ted  to  ru le  on  the  

Sec t i on  2 -615  mo t ion  be fo re .  en te r ta i  n i  ng  a  mo t ion  

19  b rough t  under  Sec t j on  2619 .  C i t i ng  to  Mue l  l e r  ve rsus  

20 commun i t y  Conso l i da ted  Schoo l  D i s t r i c t  a t  ?81  I l l i no i s  

Appe l l a te  3d  337 .  Thus ,  t he  Cour t  t oday  w i11  f i r s t  

22  add ress  the  Sec t i on  2 -615  mo t ion  to  d i sm iss ,  wh ich  seeks  

23  t o  d i sm iss  coun t  1  on l y .  

24  Gran t i  ng  a  S € c t i on  2 -615  mo t ion  to  d i sm iss  



I addr €sses the sound discret ' ion of  the tr ia l  cour i '  The 

only guest ion pr €s €n ted by such a mot ion is whether the 

3 p leader  has  asse r ted  su f f i c i en t  f ac t s ,  wh ich  i f  p roven r  

wou id  en t i t l e  h im  to  r e l i e f .  C i t i ng  t o  K i r chne r  ve rsus  

5 G reene  aL  294  I l l i no i s  Appe l l a te  3d  672 '  To  s ta te  a  

cause  o f  ac t i oh  and  avo id  d i sm issa l  under  th i6  sec t i on  

a  comp la ' in t  mus t  6e t  mus t  se t  f o r th  a  l ega l ] y  - -  

I r ecogn ized  cause  o f  ac t i on  and  then  p lead  fac ts  b r i ng ing  

V t he  c l a im  w i t h i n  t he  cause  o f  ac t i on .  C i t i ng  t o  v ' i ncen t  

10  ve rsus  W i l I i ams  a t  279  I l l i no i s  Appe l  l a t e  3d  pag €  one  a t  

l l  p age  15 .  

12  Such a mot ion does not raise af f i rmat ive 

13  fac tua l  de fenses ,  bu t  a l l eges  on l y  de fec ts  found  on  the  

face  o f  t he  p lead ing ,  Acco rd ing l y ,  as  a  ma t te r  o f  

r5  cons t ruc t i on ,  a l I  we l I  p l ed  f ac t s  i n  t he  p ]ead ing  and  

1 €  those in the exhibi ts at tached thereto are to be takbn 

I t  as t rue, and any reasonable inferences to be drawn 

18  the re  f rom a re  to  be  d rawn  in  favo r  o f  t he  p leader .  

19  However ,  conc lus ions  o f  I aw  o r  f ac tua l  

conc' lusions unsupported by speci f ic facts are not to be 

taken  as  t rue ,  W i th  those  p r i nc ip les  i n  m ind  the  Cour t  

t u rns  to  an  axamina t i on  o f  Coun t  1 .  I n  Coun t  1  the  

23  Board  o f  T rade  a l  l eges  a  c la im  fo r  b reach  o f  t he  1992  

24  sett iement agreement.  To properiy plead a breach of 



I con t rac t  a € t i on  a  p la in t i f f  mus t  a l l ege :  One ,  t he  

z existence of a contract;  two, the performance of al I  

€ontractual  condit ions; three, facts of  the defendant 's 

4 brea €h;  and four,  the existence of damages a.s a 

consequence of that breach. Cit ing to On Tap Premium 

6 f . /aters verst ts The Bank of NorLhern I  l  I  i  noi  s al  262 

I  l  l  i no i s  Appe  l l a t e  3d  254 .  

I The Board of  Trade, of  course, maintains that 

Y i t  has  p rope r l y  p led  an  ac t i on  fo r  b reach  o f  con t rac t '  

They assert  that the CBo €  has breached i ts contractual  

1 1  ob1iga t i on  t o ,  quo te ,  "  i n t e rp re t  A r t i c l e  F i f t h  ( b )  i n  

'12 acco rdance  w i th  t . he  p rov i s ions  o f  t h l s  ag reemen t " .  End  

I J  quote.  The CBOEargues in response that the Board of  

T rade  has  fa i ] ed  to  su f  f  i c i en . t i y  a l  l ege  tha t  t he  CEOE 

15  has breached the 1992 agreement,  and has fai  led to 

16  al lege damages as a resul t  of  the purported breach. 

17  Spec i f i ca l1y ,  t he  CEOEma ' in ta ins  tha t  a  

1A  d i f f e r i ng  i n te rp re ta t i on  o f  a  p rov i s i on  w i t h i n  t he  1992  

19  ag re €men t  i s  i nsu f f j c i en t  t o  es tab l  i sh  a  b reach  o f  t he  

20  1992  ag reemen t  p r l o r  t o  a € t i on  on  tha t  d i f f e ren t  

21  i nte rD retat i on . 

22  A f t e r  exam in ing  p l a i n t i f f ' s  comp la in t  t he  

1 , 5  Court  f inds that the Board of  Trade has fai  led to 

z.a adequately plead a breach of contract act ion- The Court  



1 f - i r s t  re € ogn i zes  tha t  t he  comp la in t  su f f i c i en t l y  a i i eges  

the  ex i s tence  o f  t he  1992  ag r € emen t .  The  conp la in t '  

iJ t aken  as  a  who le ,  a l so  su f f i c i en t l y  a l  l eges  the  

performance of al  I  conf;ractual  condit jons by th €  

part ies.  However,  the Board of  Trade has fai  led to 

6 al  lege any facts establ  ishing that the CBOEbreached the 

7 1992  ag reemen t ,  

tt The mere intent to breach, or a di f fer €nce of  

9 op in ion  rega rd ing  the  scope  o f  a  spec i f i c  p rov i s ion  

10  w i th in  a  con t rac t  i s  i nsu f f i c i € n t  t o  es tab l  i sh  a  b r .each  

1 l  o f  con t rac t ,  Neve r the less ,  t he  comp la in t  a l so  fa i l s  t o  

12  a l1e9e  damages .  I ndeed ,  Coun t  1  does  no t  oon ta in  any  

t 3  a l  l ega t i ons  o f  damages ,  o r  even  a  p raye r  f o r  re l  i e f  .  

14  Even  the  mos t  sympa the t i c  r . ead ing  o f  t he  p la in t i f f ' s  

15  comp la in t  does  no t  revea l  t ha t  p la in t i f f  has  a l  l eged  

16  su f f i c i en t  f ac t s  show ing  a  b reach  o f  t he  1992  ag reemen t  

17  o r  damages resu l t i ng  f rom any  b reach .  

18  The court  therefore f  inds that the Eoard .of  

19  T rade  has  fa i l ed  to  s ta t ,e  a  c la im  fo r  b reach  o f  t he  1992  

20  ag reemen t .  Acco rd ing l y ,  de fendan t ' s  mo t jon  to  d i sm iss  

21  coun t  I  pu rsuan t  t o  Sec t i on  2 -615  i s  hea rd  and  g ran ted  

22  w i thou t  p re jud i ce .  I nso fa r  as  the  2 -619  po r t i on  o f  t he  

mot ion the movants may argue. 

24  MR.  OUINLAN:  May  we  app roach?  

o 10




o t THE coURT: of course. Parclon me? 

MF.  QUINLAN:  May ue approach. 


THECoURT: Are you talking about f-or the purpose


4 of  argument or you want the side here to 

E ta lk jng about,  approach for the purpo €e 

6 MR.  QUINLAN:  I  assume tha t ' s  wha t  

7 i nv i t ed .  

tJ I  n E  coURTr You can stand anywhere 

:, M R .  OUINLAN:  Your  Honor  - -

you are 

of argument.  

your Honor just  

you  w ish .  

10  I  H E  

11  Qu in l an  

t z  strai  ned 

COURT:  Be fo re  you  s ta r t '  I  no t i ce  when  Mr .  

introduced himself  that his voice seemed 

and i f  i t , 's  necessary for you to move in order 

to hear h  im  - 

14  MR.  ROTHSTEIN :  I f  you  p re fe r ,  you r  Honor ,  I 'm  

15  happy to stand up there. 

10  THE CoURT:  I f  you 'd  i i ke ,  you  a re  more  than  

17  we' lcome. 

18  t ' lR. QUINLAN: Your Honor,  our mot ion addresses four 

19  reasons  fo r  d i sn i ssa l  ,  The  f i r s t  one  se t  f o r th  i s  t he  

20  p reempt ion .  We be l  i eve  i n  t he  Buck ley  under ,  t he  

Buck ley  ve rsus  CBOEcase  i s  d i rec t l y  on  po in t ,  t ha t  t he  

CBOE 's  cause  o f  ac t i on  rega rd ing  membersh ip  d i spu le  

23  i s sues ,  wh i ch  t h i s  i s ,  i s  p reemp ted .  

24  Fu r the rmore ,  because  o f  t he  Buck ley  dec i s ion  

1 t  



1 we  be l i eve  tha t  co l  l a te ra l  € s t oppe l  wou ld  a l so  be  

I appropr iate here inasmuch as the very issue that is 

conLested here regarding membership issues, and the 

4 r ight of  the State court  to consider t 'h is und € r  the 

5 c i  rcumstances is foreclosed by Buckley. As such i t  

6 wou] d be col  Iateral Iy estopped i  nasmuch w €  have the 

7 same pa r t i es ,  we  have  l he  same i ssues ,  t he  f i na l  

I judgment and under those ci  rcumstanc €s i t  could be --  

co ]  I a te ra l  es toppe  l  .  

10  The  o the r  i ssue  l ha t  we  ra i se  i s  p r imary  

1 l  j u r i sd i c t i on .  I n  t ha t  s i t ua t i on  we  be l i eve  t ha t  t , h i s  

i ssue  cu r ren t l y  pend ing  be fo re  the  S €C ,  we  have  f i l ed  

13  fo r  a  ru ie  i n te rp reLa t i on  on  Augus t  30 th  o f  t h i s  yea r .  

14  i {e amended that and, in October of  th is year because of 

15  the change in the proposed plan of  the CBOT. And that 

16  has been set out for comments have been had. 

17  THE COURT: Interrupt you because you make an 

t o  asse r t i on  i n  you r  b r i e f  t ha t  you r  oppon € n t s  f i l ed  a  

1 9  n ine ty - two  page  le t l e r  as  essen t i a j ' l  y  an  agg r iev € d  pa r t y  

with the SEC in responses to the rul €  change proposal .  

I s  t he re  any  d i spu te  as  to  tha t ,  as  fac tua l  - -  

asse r t i on?  

23  l" lR. KOPECKY: As to whether we f i ied a hinety-two 

2 4  page  l e t te r ;  we  d id  i ndeed ,  you r  Honor .  

12  



1 TH €  coURT: You may Proceed again'  

? MR.  KOPECKY:  I  t h ink  i t  was  n ine ty - te {o .  

1,4R.{UINLAN: Ninety-seven I  bel  ieve, but give or 

4 take a few pages, I  don' t  th ink i t  makes a lot  of  

d i f f e rence ,  And  i n  tha t  submi t ta l  t h € y  a l so  po in t  ou t  

6 on page seven of the submit tal  that in fact  th €y  

I r ese rved  th rough  i t  t he  r i gh t  t o  amend  th i s  i n  t ha t  

I t he i  r  p l an  i s  no t  a t  t h i s  t ime  f i na l i zed  and  has  no t  

9 been approved. 

10  9o that there may wel I  be addit ional  

amendments as they point  out in the S €C'  l ' le th ink that 

1?  as  we ' I I  t a ] k  I a te r  on  t ha t ,  t h i s  o the r '  on  ' t ha t .  - -  

13  Th is  i s  an  ex t reme ly  impor tan !  i ssue  tha t  ge ts  i nbo  the  

14  
' l as t  one ,  wh ich  i s  we  don ' t  t h ink  the re  i s  any  case  o f  

t 5  controversy, By the CBOT's or ' ,n admission here th €  

16  future and cont ingent facts that may or may not oc €ur  

17  p rec lude  any  dec ' l a ra to ry  re l i e f  he re .  

18  Th €  p ian that they have proposed has not be €n 

approved. As to the step two, they have not submit ted 

20  i t  f o r  a  vo te .  And  f rank l y  t he re  i s  no  da te  tha t  t h € y  

wou ld  submi t  i t  f o r  a  vo te  a t  t he  p resen t  t ime .  They  

22  themse lves  i nd i ca te  the  p lan  may  we l ]  be  ad ius ted  o r  

changed  aga i  n .  

Und € r  the provis ions of ,  as we put forth and 

13  



1 th €  cases that we have ci ted, the decl € ratory judgnent 

requ i res  some spec i f i c  f i rm  po l i cy  o r  ac t  t ak ing  p lac € .  

That means that there is an issue here. Thers is no 

4 issue at Lhis t ime because we are n'ot  .ev €n sur €  what 

5 t he i  r  p lan  i s ,  no r  a re  they  i n  a l l  hones ty .  So  we  don ' t  

6 see horr, th i s --

THE COURT: I  have to interrupt you because I  have 

I some know' ledge here regarding this;  f rom a sch €dul  ing 

q conference I  have been inforrned on, the obvers €  s ide of  

10  the  co in  wh ich  I  a l so  have  o f  t h i s  case  wh ich  i s  uo  

11  next week, I  have been informed as part  of  a pretr ia l  

conference that there is an expectat ion of  a vote as 

13  ear iy as the end of March or as late as the end of 

14  Ju1y .  on l y  because  o f  t he  fac t  no t  b r i ng ing  tha t  up  - -  

15  because  I  expec t  i t , ' s  go ing  to  occu r  a t  t ha t  t ime ,  I ' n  

16  b r i ng ing  i t  up  because  I  wan t  you  to  know tha t  I  was  

17  made a*are of  that,  

18  MR.  QUINLAN:  We l I ,  we  have  been  to ld  i n  t he  pas t  

19  that they expect a vote as ear ' l  y as December.  l {e have 

20  been to ' ld that,  expected a vote aa ear ' ly as January and 

we have not heard the new date that they, quote, expect 

22  a vote.  But obviously the f i rst  two dates that we w € . re 

23  told are hot any ionger on lhe table,  and therefore I  

don ' t  t h ink  tha t  t he re  i s  any  reason  to  be :  i eve  tha t  

14  



I t h i s  new da te  aga in  wou ld  be  any  more  i i ke l y  t o  oocu r  

t han  any  o the r ,  

They do hav,e some new management that has 

taken place at CBOTand the new management obviously is 

i go ing  to  take  somet ime  and  has  i nd i ca ted  tha t  t hey  w i l l  

6 take som€ time to work on how they go forwar.d and $rhat 

t he i r  p rocess  w . i I I  be ,  bu t  t ha t  r ea l I y  i sn ' t ' .  t , he  po in t '  

8 Honor  knows ,  The  rea l  po in t  as  I  t h ink  as  your 

l, Ma rch ,the fact  wheth.er i t 's  January,  whether i t ' s  

whe the r  i t ' s  Ap r i l  o r  whe the r  i t ' s  June ,  even  hav ing  

1 1  such a state indicates to you nothing has taken place 

l z  ye t .  So  we  rea l l y  don ' t  have  any th ing  tha t  i s  f i xed  

he re  tha t  wou ld  be  someth ing  tha t  we  wou ld  be  i n  

con f l  i c t  w i th .  And  wha t  v re  have  done ,  we  have  a  

t E  proposed a rule jnterpretat ion to the SEC which we must 

16  lhen submit  Lo them for their  approvai .  And they f iav €  

17  accep ted  i t  and  they  a re  l ook ing  a t  t h i s  p roposed  

t 8  i n te rp re ta t i on  tha t  we  submi t  as  a  reasonab le  o r  

19  unreasonab le i  nte rp retat  i  on .  

20  And as such that is what pends now. I t  does 

pend before the S €C. The Buckley case I  t 'h ink points 

22  ou t  c l ea r ' l  y ,  has  exc lus i ve  j u r i sd i c t i on  gene ra l  l y  i n  

these areas wher.e anything ihat invclves an issue 

24  regardi  ng membersh ip .  
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1 I  know that the Chicago Board of  Trade makes 

point  of  the fact  that th is is a contract,  but there was 

J a contract also in the case involving Buckiey and . that 

4 was  the  a r t i c l e  i t  i nco rpo ra ted .  They  a l so  a l  l ege  i t  

5 l {as a contract and what we had here was an or.dinary 

ga rden  va r ie t y  con t rac t .  We l I ,  t he  Cour t  t he re  on  

7 appea l  sa id ;  no ,  i t  i sn ' t .  Wha t  you  rea l l y  have  he re  i s  

I essen t i a l  l y  a  d i spu te  abou t  rnembersh ip ,  who  can  be  a  

I member ,  l r l ho  can  be  en t i t l ed  to  exe rc i se  the i r  r i gh t ,  

' to  the  so -ca l  l ed  exe rc i se  r i gh t  and  tha?  de te rm ina t i on ,  who  

1 1  i t  is ,  i t 's  a matter for the S €C, b €cause the S €C 

1 2  p rov ides  i n ,  SEC ru ' l es  p rov ide  t ha t  i t ' s  exc lus i ve l y  

1 3  w i t h i n  t he i r  j u r i sd i c t i on  t o  de te rm ine  who  has  

membersh ip  r  i  gh ts .  

1 5  And i f  you do make any interpretat ion about a 

1 6  membership r i  ght,  or you take any act ion that in any way 

affects membership r ight,  immediately the SEC has to .be 

1 8  no t i f i ed .  And  the  SEC has  the  r i gh t  t h € n  on  i t €  own  

1 9  mo t ion  to  take  ac t i on  rega rd ing  tha t ,  Su re l y  t he  o the r  

?o  pa r t y ,  whoever  i s  t he  o th € r  pa r t y ,  i f  he  fee l s  t ha t  he  

o r  she  i s  an  agg r ieved  pa r t y  may  a ' l  so  take  ac t ron  and  

22  t l  t e ,  

23  So  we  be l  i eve  he re  c l € a r l y  t ha t  t he  Buck ley  

24  case  shou ld  be  app1 ied .  The  Buck  l ey  case  has  neve r  been  

16  



1 rnod i f i ed ,  n € ve r  been  ove r ru ied ,  neve r  been  ques t i oned .  

z Real ' ly deai  ing with the same part i € s ,  exL.ension of  the 

same t ransac t i ons .  The  i aw  o f  t h i s  j u r i sd i c t i on  i s  

4 b ind ing  i s  t he  word ing ,  I t  cons ide red  bas i € a l  l y  t he  

( same i ssues .  The  on i y  th ing  we  have  now i s  a  1992  

A agreement,  v lhich I  th ink everybody adnits was an 

i n te rp re ta t i on  o f  A r t i c l e  F i f t h  ( b ) .  And  i t  p rov i ded  an  

excep t i ona l  en la rgemen t  o f  t he  i n te rp re ta t i . on  to  i nc lude  

q merge rs ,  conso l i da t i ons ,  acqu is i t i ons ,  and  th ings  o f  

t ha t  na tu re .  I t  r esu l ted  i n  a  th ree  po in l  one  s i x teen  

11  ru le  tha t  was  submi t ted  to  the  SEC a long  w i th  the  

12  agreement which the SEc approved. 

13  Now,  the re  i s  some sugges t i ng  he re  tha t  i n  

t 4  the  ag reemen t  t he re  i s  a  p rov i s ion  ca l  l ed  6 (c )  wh ich  

15  p rov ides  tha t  we  can ,  t ha t  t he  pa rL ies  can  seek  re i i e f  

16  i n  t he  S ta te  Cour t s ,  C lea r l y  as  you r  Honor  knows ,  i f  

17  you  read ,  t he  6 (b )  6 ( c )  and  t hen  read  6 (b )  wh - i ch  i s ,  - -  

t 8  immed ia te l y  p recedes  tha t ;  6 (b )  p rov ides  tha t  t . he  S ta te  

t q  l aw  app l i es .  Unde r  any  c j r cums tances  whe re  i t  i sn ' t ,  

2A  fede ra l  l aw  doesn 'L  take  p r i o r i t y  ove r  i t ,  and  j n  a  case  

o f ,  dea l i ng  w i ! h  any th i ng  regu la t i ng  membersh ip o r  

22  a f fec t i ng  membersh ip .  Su re l y  t h i s  i s  t he  same k ind  o f  

a . t  s i t ua t i on .  

24  This js not a garden var. iety type of contract 

17  



o t dispute, such as whether we have compl ied with the terms 

2 o f  f he  1992  ag ree f i en t ,  ThaL  wou ld  be  a  p rov i s ion ,  o r  

i t  would have been some, breach of some vendor 's type of 

contract or something lhat v{e were required to comply 

I w i t h ,  a  much d i f f e ren t  s i t ua t i on .  And  w f len  . l t  was  

subnit ted to the S €C, the SEC whi l .e i t  took the 

7 agreement,  i t  never addressed, nor did we addr €ss or ask 

8 fo r  any  k ind  o f  i  n te  rp  r : e ta t ' i on  on  6 (c ) ,  and  they  d id  no t  

9 i  n t e rp re t  6 ( c ) .  

to  And  wha t  d id  they  do ,  t hough ;  t hey  app roved  

1 l  t he  ru le  wh ich  was  th i r . t y -e igh t  po inL  one  s i x te € n  and  

12  found  tha t  t o  be  cons i s ten t  w i th  the  Ac t .  Su re ty  . i f  

13  they were going to take any can act. ion to approve 

14  so rne th ing  as  d ramat i c  as  wha t , s  sugges ted  by  the  Ch icago  

t 5  Eoard of  Trade, that somehow al l  of  these agreements,  
' t6 t h i s  ag reemen t  and  a i l  o f  t he  i ssues  . invo l ved  i n  the  

17  agreement now b,ere things that €ould be handled in the 

S ta te  Cour t ,  f r om ahy  p roceed ing  i n  t he  SEC,  We th ink  

19  the  SEC wou ld  have  add ressed  th i s  and  i t  wou ld  have  

20 been can something they need €d to do. 

a t  ,On the other hand, I  th ink as your Honor 

22  knows ,  t hey  don ' t  have  the  au tho r i t y  t o  do  tha t  i n  t he  

23  f i  r s t  p1ace .  The  on l y  way  t ha t  j u r i sd i c t i on  can  be  

24  seeded to ihe State is by an act of  Congress which wou' l  d 

o la 



.be a new statute or amendment to the statute, and that 

has not occurred. so even i f  the sEC somehow want €d Lo 

agree that everything should be in the State Court  and 

4 t h row  a l l  t he  i n  you r  hands ,  t hey  cou ldn ' t  do  t h i s  - -  

i f  t hey  wan ted  to .  

So  i n  tha t  i ns tance  the r €  j us t  i s  no  bas i s  f o r  

'f the content ion here that somehow6{c) operates to give 

U j u r i sd i c t i on  now to  the  S ta te  Cour t s ,  when  - -

THE COURT: You don' t  d isagree with your opponents,  

10  however ,  i t ' s  no t  f j e i d  p reempt ion .  

11  MR.  QUINLAN:  No .  ! {e  a re  noL  ta l k ing  abou t  t ha t .  

12  I t 's  a preemptionr however,  because of the part icular 

t 5  issue, and because of the broad scheme and plan that 

they have for that and that they ins' ist  on ihe review --  

{ E i  o f  that by the SEC and as v, ,aspointed out,  in Buckley, 

1 6  th i s  i s  a  co re  po r t i on  o f  t he  s ta tu te .  And  i t  i s  no t  

ne re l y  t he  fac t  t ha t  t hese  a re  se l f - r . egu la t i ng  

1 8  exchanges .  I t ' s  t he  fac t  t ha t  t hose ,  se ] f - regu ia t i hg  

1 9  exchanges are over se.en by the S €C, and the enforcement 

20  procedure of  the S €C that gives the protect ions under 

the SEC Act that is intended by Congress, 

2?  And  tha t ' s  why  the  Buck ley  case  and  why  I  

23  be l  i eve  app rop r ia te l y  saw th i s  as  a  comprehens ive  - -  

?4  p ian  and  scheme tha t  j us t  f i l l ed  the  a rea  on  th i s  t ype  

J O  



I o f  i ssue ,  I f  i t  we re  sone  o the r  ma t te r ,  i f  i t  we re  

l eg i t ima te l y  a  con l rac t  and  j us t  a  con t rac t  d - i spu te ,  as  

Euck ley  po in ted  ou t  t hen  su re l y  t h €  s ta te  Cour t  cou ' l d  

4 have  j u r i sd i c t i on .  They  found  i u r i sd i c t i on  fo r  

5 purposes of consjder ing the case pr imari  1y because i t  

o was al  leged to be a conlract.  But the Court  determined 

that the core issue in that case nas not determined, 

I was  no t  a  con t rac t  i ssue  as ,  we  submi t  i t ' s  no t  i n  t h i s  

case  e i  t he r ,  

1 0  Y l l e  a l so  sugges t  even  i f  i t  i s  no t  a  s i t ua t i on ,  

you know, where we have this complete preemption at  the 

1 2  ve ry  l eas t  i t ' s  a  p r ima ry  j u r i sd i c t i on  i s sue .  Th i s  i s  

t . t  su re l y  a  comp l i ca ted  ques t i on ,  comp l i ca ted  i s sues '  

f ac tua l  l y  d r i ven  and  they  need  to  be  cons ide red  by  an  

t E  agency that is appropr jate to address them and the 

1 6  app rop r ia te  agency  he re  wou ld  be  the  SEC,  Aga in ,  t he  

a ' 7  appropr iats act jon would be a referral  to the sEC by a 

18  d j sm issa l  o r  a t  l eas t  by ,  a t  l eas t  a  s tay ing  o f  t h i s  

19  Cour t  p roceed ings  un t i l  t he  SEC ac ts .  we  c i t € d  a  number  

20  o f  cases  i n  suppor t  o f  t ha t  p ropos i t i on .  The  Ch ' i cago  

z l  Board of Trade has not responded to any of those cases 

z a  a t  a i  l .  

23  Your  Honor ,  we  be l i eve  fo r  a l I  o f  t hes €  

24 reasons  tha t  f rank l y  t he i  r  case  i s  en t i t l ed  to  

20  



1 disrnissed under any of  the theor ies that we submit ted 

be fo re  as  enunc ia ted ;  p reempt ion ,  co ]  l a t € r a l  es toppe l .  

I t ' s  a  p r imary  j u r i sd i c t i on  i ssue .  And  f rank l y '  bo t tom 

4 l i ne  i s  we  don ' t  t h i nk  t he re  i s  even  a  case  i n  

5 controversy here, because we don' t  seem to have any 

6 k i nd  o f  p l an ,  t ha t  i s  a  p l an  t ha t  i s ,  wha t  i s  CBOT 'S  

7 pos i t i on  tha t  i s  i n  con f l  i c t  w i th  someth ing  tha t  we  have  

done  o r  sa id .  F rank l y ,  we  have  don €  no th ing  to  i n  any  

v way  i n f r i nge  upon  the  exe rc i se  r i gh t  no r  have  we  

t0  suggested that we would take any steps against anybody 

1 1  unde r  the  exe rc i se  r i gh t  '  

The  on l y  th ings  re  have  done  i s  f i l ed '  as  you  

a re  en t i t l ed  to  under  the  l aw '  a  reques t  f o r  an  

interpretat ion by the SEC of a proposed interpretat ion 

I A  t ha !  we  have .  And  the  SEC has  taken  j u r i sd i c t i on  o f  

16  this and has begun to h €ar  that,  For al l  those reasons 

17  we  wou ld  ask  you r  Honor  to  g ran t  ou r  mo t ion .  

18  MR. QUINLAN: l',1iss We 1 ch . 

19  MR.  KoPECKY:  Thank  you .  

2A THE COURT:  Two  daugh te rs  p ra € t i c i ng  l aw  - -

21  MR. K0P €CKY: Your Honor,  let  me, i f  I  may start  

2?  j us t  b r i e f l y  and  add ress  Mr ,  Qu in l an ' s  po in t  abou t  t he  

unce r ta in t y  o f  t h i s  dea l .  f 4 r ,  Qu in lan  sa id  tha t  pe rhaps  

24  there was a new chairmant that there was going lo be a 



1 r € - th inking of  whether to go forward with this 

t ransac t i on ;  he  may  noL  be  aware  tha t  on  Tuesday  o f  t h i s  

week the Board of  Directors of  the Board of  Trade did 

app rove  the  l ransac t i on ,  d id  au tho r i ze  the  f i l i ng  o f  t he  

S-4 r €g istrat ion staterent wi th the SEC, The t € rms of 

6 - -  1 (h )  reg i s t ra t i on  s ta temen t  f  i l ed .  Nex t  w €  a re  on  

the  way  toward  the  f i na l  app rova l  p rocess .  

at THE COURT:  s t i l l  i t  r equ i res  a  vo te  o f  t he  

9 member s . 

10  MR. KOPECKY: I t  does indeed require a vole of  the 

1 t  members ,  I t  does ,  and  I ' l I  cone  back  to  the  r i p € ness  

i ssue  j us t  a  
' l i t t l e  

l a te r  i f  I  may ,  bu t  1  wan t  +uo  

t 3  c i  a r i  f y  t ha t  f ac tua l  - -

14  THE COURT.  one  o f  t he  1 (h ) ,  1 (h )  s -4 ;  one  o f  t he  

15  th ings  I  wan ted  to  check  w i th  you  on ,  I  h igh l  i gh ted  

16  t h i s ,  now  I  can ' t  f i nd  t he  h i gh l i gh t .  Sea r  w i t h  me  f o r  

t ?  j ust a mornent. 

t o  I n  you r  a rgumen t ,  page  ten ,  o f  t he  6 -219 ,  t he  

1 9  second  fu l1  pa rag raph ,  one  f  i na ]  d i f f e rence  be tween  th i s  

case and Buckley must be rn €nLi  oned as the Euckiey court  

r €cogn' ized is --  Btrckley had status as an agg| ieved 

2?  person to seek the SEc reviews of the CBOE's f inal  

membersh io  te rm ina t i on  dec i s ion  under  the  Secu r i t i es  

24  Exchange A € t .  In ih is .case in contrast th €  CBOT has no 



1 SEC remedy. The S €c has, though, jur isd- ict ion to hear 

t breach of contract act ions, let  alone to award damages 

as  the  199?  ag re €men t  exp i i c i t l y  . p rov ided '  I f  t he  

4 CBOE 'S d ism issa l  mo t ion  i s  g randed  the  CBOT w i l l  be  l e f t  

5 w i thou t  any  remedy  to  en fo rce  ' i t s  1992  con t racL  w i th  

o CBOE, and  i t s  p lanned  modern i za t i on  and  res t ruc tu r i hg  

wi ' l  1 be stymied despite the speci f ic enforcement 

I p rov i s ions  ag reed  to  by  the  pa r t i es .  

9 No  wh € r e  i n  t ha t  pa rag raph  i s  t he re  any  

1 0  ment ion of  the ninety-two or ninety-seven page document 

t 1  f i  l ed  by  you r  c l  i en ts  w i th  the  SEc '  o r  ' , . he i r  ab i l i t y  t o  

proceed as an aggrieved party to the Circui t  Court  of  

1 3  appeai  s  .  

1 4  Are those avenues avai  lable to You? 

1 5  MR.  KOPECKY:  I ' ' l  I  g i ve  you ,  my  unders tand ing  i s  

1 6  tha t  we  f i l ed  ou r  comment  l e t t e r  w i th  the  SEC as  a  

,t 'l pub l i c  comment ,  as  we  were  en t i t l ed  to ,  as  eve ryone  i s  

18  en t i t l ed  to  do  under  the  s ta tu te ,  

19  THE COURT:  Assuming  tha t  t hey  ru le  i n  a  u ray  tha t  

2A i s  con t ra ry  to  you r  i n le res ts ,  wou ld  you  rega rd  

21  you rse  l ves ,  you r  en t i t y  as  an  agg r ieved  pe rson?  

MR.  KOPECKY:  And  the re fo re  we  wou ld  be  en t i t i € d  t o  

?3  remed ies  tha t  agg r ieved  pe rsons  have .  I 'm  no t  su re ,  

24  you r  Honor .  

23  



I THE coURT : M i ss l,lle lch , 

l , ls .  l . ' l €LCH :  I t 's  my understandi ng, your Honor,  we 

r4er €  n l : t  an aggrieved party for purpo € € s  of  the SEC. 

4 THE COURT: And that understanding is based upon 

5 what? 

fac t  we  pa id  pu rsuan t  on l y  t o  theMS,  WELCH:  The  

a long  w i th  hundreds  o f  ou l .pub l ic comment per i  od 

a memoers ,  

o THE COURT:  In  sone  respec ts  'Mr .  Qu in lan  i s  go ing  

1 0  to  po in t  ou t  t ha t  l h i s  i s  go ing  to  make  h i s  a rgumen t  i n  

suppor t  o f  t he  p r imary  j u r i sd i c t i on  i ssue ,  bu t  wha t  

1 2  procedure did you would you hav €  had to seek to --  

, t a  i n te rvene?  There  i s  an  i n te rven t i on  p rocedure .  

MS.  i , l € LCH:  The re  i s  an  i n te rven t i on  p rocedure  a t  

i n  t he  SEC,  you r  Honor ,  bu t  we  were  no t ,  we  d idn ' t  have  

16  s ta tus  to  s € ek  Lo  i n le rv € ne  i n  t h i s  p roceed ing .  

17  THE COURT:  How wou ld  one  ga in  : - - oh ,  ce r ta in l y  

you r  pos j t i on ,  you  wou ld  be  e f fec ted  by  the  app r -ova l  o f  

t o  l he  ru le  change  tha t  t he  SEc  i s  expec ted  to  cons ide r  on  

the basis of  the CBOE, r ight? I f  th €  cBoE's proposed 

z l  r u le  change  i s  accep ted  by  the  sEc ,  ce r ta ' i n1y  you r  

22  c l  i en t  i s  a f fec ted  .  

MS.  WELCH:  No  ques t i on  tha t  t he  en t i t y  and  th €  

?4  o the r  f u l I  memberswho  wro te  pe t i t i ons  under  pub l i c  
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comment would be af fected, 

THE coURT: And there is noth ing in the procedure 

3 that would al  low p,eopI e in that category or that status 

)l t o  e i t he r  i n te rven €  o r  t o  be  d € c ' i a red  agg r ieved  pa r t i es .  

MA.  WELCHT No t  t ha t  I 'm  aware  o f ,  you r  Honor '  

6 THE COURT: You are not awar €? 

MR,  KOPECKY:  I 'm  no t .  

THE COURT: Mr.  Joyce may be aware of  some - 

I MR,  JOYCE:  I  j us t  make  an  obse rva t i on '  

l n  THE CoURT:  Su re .  

1 1  MR.  JoYcE:  I  t h ink  tha t  a rgumen t  € s sen t i a i  I y  

1 '  m i sses  the  po jn t .  We  a re  no t  contest ing that the €Ec 

t 5  doesn ' t  have  the  j u l i sd i c t i on .  

THE COURT:  I  o f t en  m iss  the  po in t ,  bu t  t h i s  i s  an  

I E  argument I  want to address. 

1 6  MR.  JoYCE:  I 'm  add ress ing  i t ,  bu t  I 'm  sugges t i ng  

tha t  l he re  i s  a  fa l se  p remise  he re  pu t  f o rward  by  CAOE.  

1 A  THE COURT:  The  p remise  Mr .  Kopecky ,  I ' I I  b lame - -  

you for lhe argument;  based upon 1.4r.  Kopecky's assert ion 

20 that you are ]ef t  wi thout any means of protect ing your 

i  nterest ,  

MR.  JOYCE:  I  can  add ress  Lha t .  

2 3  THE COURT:  My  God ,  peop le  a re  f l ow ing  f rom the  

2 4  aud ience  now.  
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1 MR, JoYcE: Your Honor,  the issue i f  I  could --  

just  have a moment;  we are not €ontest ing that the SS 

3 ' isn' t  the appropr iate body to pass upon whether or not a 

4 ru le  change  by  the  CBo €  i s  o r  j s  no t  i n  keep ing  w i th  the  

5 ru ies  o f  t he  SEC.  

6 THE COURT:  Tha t ' s  no t  wha t  I  am ta l k ing  abou t .  

7 You may be one hundred percent correct ln your 

asse r t i on ,  wha t '  I  am ta i k ing  abou t  i s ;  assun ing  tha t  an  

ou ts ide  pa r t y  i s  agg r ieved '  us ing  app rop r ia te  

to  te rm ino logy ,  by  a  p roposed  ru le  change ;  wha t  i f  any  

1 l  vehicie is there for them to enter into the S € €  process 

12  to  s ta te  the i r  g r i evance  and ,  i n  t he  even t  t hey  a re  

t o  unsuccessful  at  the SEc to se €k  appropr iate redr €ss? 

MR. JOYCE: Your Honor,  they can appeal thB Src 

15  ru i i ng  t o  t he  app rop r i a te  C i r cu i t  Cou r t '  

t 6  THE COURT:  Your  cohor t s  sa id  tha t  t hey  € anno t .  

i 4R .  JOYCE:  They  canno t  appea i  t he  v io la t i on  o f  

18  this agreement.  The SEC has no iur isd i .ct ion to decide 

19  i f  Lhis agreement was breached. In this agre €ment the 

20  cBo €  gave up the r ight to ask the SEC to pur €ue a rule 

change  w i thou t  f i r s t  ge t t i ng  an  e igh ty  p € r cen t  app rova l  

vote of  i ts own members or the exercise of  members. 

23  Tha t  i ssue  was  no t  be fo re  the  SEC,  

?4  THE COURT: What you are assuming is that you are 

z b  



r ight and good. Your contracts for ef f icacy that yot l  - -  

are r ight and th € refore we shouldn' t  consider af iy other 

5 possibi  l  i t i "es,  You are saying because I 'm r i  ght you 

shouldn' t  ta lk about what somebody can do at the S €C 

under the proposed rule change, 

o MR.  JoYcE:  I 'm  say ing  the  sEC has  no  j u r i sd i c t i on  

to pa €s on whether or not there was a violat icn of  the 

1992  ag reemen t .  They  have  no  j u r i sd i c t i on  and  don ' t  

care whether CBOE didn' t  get an eighty peroent vote as'  

10  as  i t ' s  requ i red  by  con t rac t  t o  do ,  

t t  A party can by contract agree to give you 

12  someth ing  tha t ' s ,  go t  a  pe r fec t  r i gh t  t o  do .  I n  ' t h i s  

contract the CBoE gave up the r ight to go to the sEc and 

seek  a  ru le  change  tha t  wou ld  impac t  on  the  exe rc i se  o r  

t A  r i gh t  w i thou t  f i r s t  ge t t i ng  e igh ty  pe rcen t  app rova l  .  

1 6  Now, they have done that.  

a ' 7  THE COURTT Le i ' s  s top  r i gh t  t he re .  Le t ' s  assume 

t 6  that you are one hundred percent correct;  what procedure 

' I I  is  there for somebody to go in and say to the S €c,  wait  

a second you can' t  hear this because our opponents gave 

21  up  the  r i gh t  t o  seek  a  ru le  change .  t l i t hou t  € i gh t y  

22  pe rcen t  app rova l  t he re  mus t  be  a  veh jc le .  

23  MR, JoYc € :  I  don' t  bel  ieve there is hecause the 

SEC has  the  j u r i sd i c t i on  ' , . o pass  upon  a  ru le  change  once  

z l  



I i t 's  b € fore th €m. And we comment that ruie that --

p ropose  i s  i napp rop r ia te  o r  w rong  o r  doesn ' t  comp ly  w i th  

the  secu r i t i es  l aws .  We d id  appea l  t ha t  f i nd ing  to  the  

4 Seven th  C i r cu i t  bu t  we  d id  no t  cha l l enge  the  p rop r ie t y  

5 o f  b r i ng ing  th i s  i ssue  the re  i n  t he  f i r s t  p lace .  Tha t ' s  

6 an issue which by contract CSOE agreed to give up and we 

have --

tJ TH !  COURT:  You  a re  te l l i ng  me  tha t  i f  by  con t rac t  

9 CBoE gave up the r ight to go to the SEC and seek a rule 

1 0  change that you as a party who wouid b €  aggr ieved by 

1 1  this conduct on their  part  are not permi i ted to go into 

the sEc and ooint  that out? 

l 2  MR.  JoYcE:  We cou ld  po in t  i t  ou t ,  bu t  - -

1 4  THE COURT: Are you permit ted to intervene? 

t 5  MR. JOYCE: But what can they do? 

1 6  TH €  CoURT: Refuse the rule change. 

MR,  JOYCE:  Th is  i s  no t  a  bas i s ,  t hey  go t  

t 6  j u r i sd i c t i on  ov € r  t ha t  r u  l e .  

THE couRT: They say you are not ent i t led to rule 

20  change b €cause you gave up your r ight to ask for the 

21  ru  l e  change  ,  

22  MR.  JOYCE:  We]1 ,  I  know o f  no  au tho r i t y  t ha t  t he  

23  SEC has ever done that,  could they do this? I  have 

24  no  i dea .  
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1 THE'COLRT: Do you know of any 6ase where they 

asked  l o  do  i t  and  e i t he r  d i d  o r  d i dn ' t  do  i t ?  

MR. JoYCE: I  do not.  I  know we got a contract 

here that caoE si  gned and agreed not to go there without 

c f i r s t  g € t t i ng  the  consen t  o f  ou r  exe rc i se r ,  and  they  

violated that contract and we are not asking you to 

7 pass upon whether or not the SEC has jur isdict ion to 

I app rove  tha t  ru le .  I t  does ,  

9 we  a re  ask ing  you  to  te l l  cBoE they  shou idn ' t  

10  even  have  gone  lhe re  w i thou t  f i r s t  ge t t i ng  th €  vo te .  

11  THE CoURT: Thank you. 

12  MR.  KOPECKY:  Le t  me  see  i f  I  can  j us t  c lose  the  

13  l oop  on  th i s  w i thou t  bea t i ng  the  po in t  t o  dea th '  The  

1 4  SEC 'S  manda te  i s  t o  dec ' i de  whe the r  a  p roposed  ru le  

I F  change  i s  cons i s ten t  w i th  the  s ta tu te ,  w i th  the  

1 6  Secu r i t i es  Exchange  Ac t ,  whe the r  i t ' s  cons j s ten t  w i th  o r  

1 ' 7  i ncons i s ten t  w i th  tha t  s ta tu to ry  scheme.  

' I I  I t  i s  no t  t he i r  i ob  to  regu la te  p r i va te  

19  con t rac t  r i gh ts  be tween  pa r t i es .  I t ' s  en t i re l y  

20 Doss ib le  tha t  t he  SEC cou ld  f i nd  tha t  t h i s  ru le  change  

21  comports with the str ictures of  lhe Securi t - i € s  Exchange 

Ac t ,  Tha t  says  no th ing  abou t  whe the r  i t  was  wrong fu l  

z 5  for  the CBOE to seek that rule change and whether w €  are 

24  en t i t l ec l  t o  damages fo r  t ha t ,  whe the r  we  a re  en t ' i t i ed  to  

I 
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I an in j .unct ion against them from act ing upon that.  

There are two separate issues. One is the 

2 ' ba i  l iw i ck  o f  t he  S €C ,  i s  i t  cons i s ten t  w i t h  t he  

statutory scheme of the federal  Securi t ies Exchange Act.  

q The other issue is one for the State Courts and that is,  

o is thei  r  act ' ion a breach of a contract entered into 

1 between two pr ivate part ies.  And I .  th ink the point .  we 

a a re  t r y ing  to  make  in  ou r  b r i e f ,  s i nce  I 'm  now 

9 a t t r i bu ted  w i th  au tho rsh ip  I ' ' l 1  t ake  i t  on ,  i s  t ha t  we  

can ' t  ge t  re l i e f  f o r  t he  s € cond  po in t ,  l . , as  i t  w rong fu l  

for Lhem as a matter -between two pr ivate part ies,  for 

12  them to  seek  the  re l i e f  l hey  a re  ge t t i ng .  l { ho : l  l y  apa r t  

a 13 from whether the S €C decides that under t ,he Securi t ies 

Exchange Act,  what they want to do is consistent w' ith 

1 E  that statutory scheme. 

16  We have no rel  i .ef  for breach, breach of 

17  con t rac t  and  aga ins t ,  i n  t he  S €C  rega rd less  o f  wha t  

r e l i e f ,  wha t  r e l i e f  we  have  o r  dDn ' t  have  i n ,  f r om 

19  regu la lo ry  cons ide ra t i on € ,  t ha t  c lea r l y ,  I  t h jnk  tha t  - -  

20  we can' t  get damages for breach of contract.  The S €C 

21  has  no  au tho r i t y  t o  ru le  on  a  p r i va te  b reach  o f  € on t rac t  

dispute, and lhat 's the thrust of  the extensjon between 

t he i r  j u r i sd i c t i on  and  t h i s  Cou r t ' s  j u r i sd i c t i on ,  

24  ofLet rne see i f  I  can loop back to the star l  
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my argument and w €ave through what we have alr €ady 

cove red .  I  wan ted  to  s ta r t  ou i  by  tak ing  on  a  po in t  

that real |y cuts across a' l  I  of  the arguments and the 

4 CEtoE 's  rep l y  b r i e f .  And  tha t  i s  t he  po in t  t ha t ,  t h i s  

5 case  i s  a  membersh ip d i spu te  under  the  ru les  o f  t he  

o CBOE,  I t  i s  no t ,  t h i s  i s  a  case  abou t ,  as  I  i u s t  € a i d ,  

a contract between two ent i t ies '  the CBOE, the Chicago 

I Board of  T rade .  

Our  c la im  i s  no t  based  on  the  ru l . es  o r  a  

10  b reach  o f  t he  ru les  o f  t he  CBo € .  f t ' s  based  on  a  b reach  

1 l  of  the coniract.  Your Honor has al  ready reci ted the key 

te rm o f  t he  con t rac t  we  re l y  on ,  Sec t i on  3 (d ) ,  i n  wh ich  

l e  t hey  sa id  i f  you  merge  the  members  i n ,  t he  new en t ' i t y  

w i l l  be  en t i t l ed  t o  t he  exe rc i se  r i gh t ,  i us t  l i ke  t he  

1 5  members o f  t he  o1d  en t i t y  i f  you  mee t  t h ree  cond i t i ons ,  

1 6  ou r  merge r  mee ts  those  th ree  cond i t i ons ,  

I n  Sec t i on  6 (c )  we  a re  g ran ted  the  r i gh t  t o  

'I 8 seek rel  ief  for breach of contract in the Courts and to 

seek  damages  fo r  t ha t ,  Tha t ' s  why  we  a re  he re .  The  

20  1992  ag reenen t  i s  no t ,  i s  no t  a  ru le  o f  t he  CBOE.  

21  THE COURT:  Why  i s  i t ,  why  was  - i t  submi t ted  to  the  

22  S EC? 

23  MR. KOP€CKY: Because pursua.nt to the agreement '  

24  and  aga in ,  I  d idn ' t  do  the  submi t t i ng ,  so  I  may  no t  be  



1 ab le  t €  t e l l  you  a l ]  t he  reasons r  bu t  pu rsuan t  t o  the  

2 agreemenL one of the things done is the pat t ies agroe 

that CtsOEwas going to re.quest a speci f ic rule change. 

4 Ru le  3  po in t  16 (c ) .  

5 And  t he  ag ree tnen t  sa id  you  w i l l  be ,  you  w i l l  

o submit  that to the SEc, l {e submit , ted the agreem€nt  

along with th €  ru le change that accompanied the 

6 agreement to the SEC, The SEC reviewed the agreement 

v and  i t  r ev iewed  the  ru le  change ,  i t  app roved  the  ru le  

10  change and the agreement.  But the rule change was a 

ru le ,  t he  ag reemen t  was  no t '  The re  i s  no th ing  - -

1?  THE COURT: Why was i t  necessary to approve the 

13  ag reemen t  o r  was  i t ?  

14  MR,  KoPECKY:  I 'm  no t  su re  i L  was ,  and  I  don ' t  know 

t R  why i t  was. I  do know that i t  was submitLed and i t  was 

l 6  app roved .  Mr ,  Qu in lan  sa id  tha t ,  you  k *o l , r ,  t f e re  i s  no  

1 7  ev idence  tha t  t he  SEc  spec i f i ca l  I y  f ocussed  on  S € c t i on  

1 8  6 ( c )  and  spec ' i f i ca l  l y  sa id  l ha t ' s  okay '  o r  spec i f i ca l  i y  

1 9  focussed  on  S € c t i on  3 (d ) ,  bu t  t he  fac t  i s  t he  sEc  

2 0  rev iewed  the  ag reemen t  and  app roved  i t .  

And  to  sugges t  t ha t  t hey  s imp ly  i gno red  th ings  

22  that th €y  found repugnant to the statutory scheme of the 

23  Secur i t i es  Exchange  A ,c t ,  and  sa id  i t  was  a l I  r i gh t  sub  

24  s i  l en t i o ,  I  t h ink  you  can  assume tha t  t h €  S € c  when  i t  



o 
app.rov €s  an agreement did so consciously '  

2 MR. JoYC € :  I f  I  can answer your quest ion about why 

th i s  was  submi t ted  - -

THf COURT: I  don' t  know that yet '  but you are 

5 go' ing to t ry I  suppose . 

6 MR.  JOYCE:  Go ing  to  endeavor  to  t r y '  The  1992 '  

7 1992 agreement requir €d  both the cgo €  and the Eoard of  

I T rade  to  s i rnu l taneous ly  w i thd raw pend ing  ru le  .6hanges  

I and submit  an agreed rule that we effect  part  of  the --  

10  ag reemen* r , .  The  pa r t i es  d i ' d  so  by  t ransmi t t i ng  the  

t l  ag reements .  

12  THE COURT:  Th is  was  a l so  submi t ted  to  the  CFDC.  

i e  MR,  JoYCE:  Yes ,  co r rec t ,  The  pa r t i es  submi t ted  

bo th  the  ag reemen t  and  the  exh ib i t s ,  wh ich  l ve re  the  

1 5  Droposed  ru le  changes  to  the i r  respec t i ve  gove rn rng  

t o  bod ies ,  regu la to ry  bod ies  by  . con t rac tua l  ag reenen t .  

17  Cou ld  the  con t rac t  have  been  he ld  back?  They  cou ld  hav .e  

18  mere l y  t ransmi t ted  t , he  ru ie  change ,  bu t  t he ,  bu t  i t ' s  

'1I s i gn i f i can t ,  we  th ink ,  t ha t  t he  S €C  cons ide r .ed ,  t a l ked  

20 about and discussed the contract and the rule and found 

21  nothing r €pugnant or wrong with what the contract 

22  ca l  l ed  fo r  ,  

23  THf,  COURT: cont inue Mr.  Kopecky. 

24  MR. KOPECKY: Thank you, your Honor.  Here are t f ie 

o




o 
key po in t s  on  why  the  1992  ag reemen t  i sn ' t  a  ru le .1 

Number one, nei ther lhe agreement nor Lhe contractual  

commi tmen t  i n  Sec t i on  - - t ha t  y re  a re  su ing  fo r  has  eve r  

been made a rul .e of  the CBOE. You can look at  the 

5	 ru les  o f  t he  CBOE, and  Mr .  Qu in lan  I  know w i l ' l  co r rec t 


me  i f  I 'm  wrong ;  you  w i l l  no t  f i nd  Lha t  ag reen ten t  o r 


Sec t i on  3 (d )  pub l i shed  i n  t he i r  r u l es . 


The  SEC has  neve r  sa id  i n  any  pub l i € a t i on  tha t  

9 the  1992  ag reemen t  i s  a  ru le  o f  t he  C8OE, and  no th ing ,  

10  no th ing  i n  t h .e  Exchange  Ac t  g i ves  the  SEC p lena ry  

11  au tho r i t y  ove r  b reach  o f  p r i va te  con t rac ts .  So  i t  

12  makes  sense  t ha t ,  i t  wou ldn ' i  be  a  ru l e .  Th i s ,  i n  

t 3  essence ,  i s  why  we  be l i eve  th i s  case  i s  p rope r l y  be fo re  

t h i s  Cou r t .  

, I F  I  can ' t  t ake  on  spec j f i ca l  l y  - - now,  the  

t A  a rgumen ts  o f  Mr .  Qu in lan  ra  i sed  and  focussed  f i r s t  on  

the  p reempt ion  a rgumen t  because  I  be l i eve  tha i  rea l l y  i s  

t . '  t he  ma in  a rgumen t  o f  t he i r  case '  o f  t he i  r  mo t ion  to  

' t I  d i sm jss .  They  say  tha t  t h i s  l awsu i t  i s  p reempted  by  

20  fede ra l  l aw ,  t he  Secu r i t i es  Exchange  Ac t .  They  have  

21  acknow ledged  we  don ' t  have  f i e ld  p reemp i ion  und € r  t he  

2?  Exchange Ac t .  I t  d idn ' t  occupy  the  f i e ld ,  so  they  have  

l 3  to rely upon the second prong, prong of preemption, 

wh i ch  i s - con f  l i c t  p reemp t i on ,  t ha t  t he re  i s  a  con f i j c t  

2 
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I between th.e rel ief  and th € i r  contract and statutory 

schemes of the Securi t ies Exchange. 

The issue under conf l  ict  pr.eemption is whether 

4 t he  c i r € ums tances  o f  t he  pa r t i cu ' l a r  case ,  und € r  t he  

5 c i r cums tances  o f  t he  pa r t i cu la r  case  the  S ta te ' s  1aw 

o stands as an obstacle to the accompl ishment and 

execu t i on  o f  t he  fu l1  pu rpose  and  ob iec t i v € s  o f  

a congress. Th €  outcome in each case depends on the 

I ef fecl  of  the exercise of  the State r .emedy, here breach 

10  of contract on the federal  statuLory scheme regulat ion. 

1 t  CEOEre l i es  ve ry  heav i  l y  on  the  Buck ley  case 

12  Le t  me  ta l k  abou t  t he  Buck ley  case '  The  i ssue  i n  

o 13 Buck ley  was  a  d  i spu te  be tween  two  ind i v jdua l  members '  

14  both of  whom were claiming the r ight to the same s.eat on 

15  the exchange. One that leased a CBOTmembership from 

l 6  ano the r .  I n  dec id ing  whe the r  a  spec i f i c  i ssue  i n  tha t  

1 ' 7  case ,  t ha t  i s  who  ge ts  tha t  membersh ip  sea t  on  the  

exchange  the  cou r t  pe r fo rmed  a  pa ins tak ing  ana lys i s  o f  

1 9  the  s ta tu to ry  scheme in  the  to  the  qua i  i f i ca t i ons  fo r  - -  

, i  membersh ip o f  member d i sc ip l i ne ,  p rov i s ions  fo r  

d i sc i p l i n i ng  memberso f  t he  exchange ,  adm in i s t r a t i ve  

matters relat ing to the removal of  members from lhe 

1 5  exchange .  The  de te rm ina t i on  o f  who  go t  t he  sea t  on  the  

24  on the exchange was deemed to be within those category 

35  



I .of things b.e€ause it was governed by an app I ication of 

t he  CBoE ru les .  

And the oourt  focussed on the provis ions of  

4 the €xchange Act that say the S €c has the author i ty in 

i s sues  i nvo l v i ng  membersh ip  whe the r  d i sc i p l i ne  o r  

rerpval  ,  or qual  i f icat ions to look and s €e i f  what the 

exchange did comporls with the rules of  the exchange'  

Tha t ' s  t he  SEC 's  j ob .  I f  i t  d i d  i t  b l esses  i t ,  i f  i t  

5 d i dn ' t  i t  r eve rses  i s  ' i t .  

Buckley's reference to the broad statutory 

ar. i thor i ty of  the 9 €C has to be r €ad ' in that cont €x t '  I f  

t a  you  read  the  s ta tu te ,  wha t  i t  t a l ks  abou t  i s  

. l e  i n te rp re t j ng  the  ru les  o f  t he  exchange ,  And  as  we  have  

1 4  a l  ready  d i scussed  a t  some leng lh ,  t he  con t rac t  i n  t h i s  

r5  case is not a rule of  the GBOE, and therefor €  Buckl-ey 

1 €  doe6 not control  the outcome. 

. t 1  Say ing  Buck ley  doesn ' t  con t ro l  t he  ou tcome 

t o  doesn' t  do away with the issues you spoke is there a --  

t o  conf I  i  ct  o l i  sn ' t  there. Because that 's ihe ' issue for 

2A  con f I i c t .  The  1992  ag reemen t  I im i t s ,  as  a l ' l eged  and  

a rgued ,  and  a l i eged  i n  ou r  comp la in l ,  l im i t s  t he  

z a  l i ab i l i t y  o f  t h €  CBOE to  do  ce r t a i n  t h i ngs .  

I t  l im i t s  ab i i i t y  t o  say  by  merg ing  you  i os €  

24  the  exe rc i se  r i gh t  i f  you  have  e t  t hese  cond i t i ons .  I t  
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o Iimi t s  the i  r  ab i1 i t y  t o  seek  ce r ta in  amendrnen tso f  t heI 

1 ru les withouL our cons €nt .  That 's something they 

con i rac tua l l y  ag reed  to .  Spec i f i ca i  l y  says  tha t  t he  

CBOEwi l l  i n te rp re t  t he  exe rc i se  r i gh t  cons i s ten t  w i th  

the  ag reemen t ,  i nc lud jng  Sec t i on  3 (d )  o f  t he  ag  r € €men t .  

o No th ing ,  no th ing  i n  t he  € x change  Ac t  o r  i n  t he  Buck ley  

dec i s ' i on  p roh ib i t s  o r ' l  im i t s  t he  ab i l i t y  o f  a t r  € x change  

11 by contract,  by pr ivate contract to enter into those 

I im i t a t i ons  on  wha t  i t  w i ' l  I  and  won ' t  do .  

to  As we pointed out,  the S €c did review and 

1 1  app rove  th i s  € on t rac t .  € ven  i f  t he  SEC. - - th i s  re tu rns  

t ?  to  the  po in t  o f  ou r  l eng thy  d i scuss ion  be fo re '  even  i f  

13  the SEc were to determine that under the statutory 

scheme of the federal  statute their  proposed rule 

15  amendmen twas  pe rm iss ib le ,  t ha t  wou ld  no t  be  

16  i ncons i s ten t  w i th  th i s  Cour t  f i nd ing  Lha t  i t  was  wro f l g  

as a matter of  contraGt for them to do what ihey do. 

And  s imp ly  i t ' s  no  po ten t i a l  con f  I i € t  be tween  fede ra l  

l o  € tatutory scheme and pr ivate contract r ights of  the 

20  pa r t i es  t o  t h i s  case .  

21  On  co l  l a te ra l  es toppe l ,  j us t  ve ry  b r i e f l y  you r  

22  Honor ,  a  key  e iemen t  o f  co l  l a te ra l  es toppe l  i s  t he  i ssue  

23  has  to  be  i den t i ca l  ,  has  to  be  as  to  the  i den t . i t y  o f  

issues in the f i rst  case and in the second ca €e.  The 
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I iesue iere is not the same. There was noth ing l ike the 

1992  ag reemen t  a t  i ssue  i n  the  Euck ley  ca € e ,  The  

.' a rgument was made that the , .certa i n of , -or the char"ie r 

of  Lhe CBOE was in fact  a^contractuai  r ight,  but the 

Cour t  c  l ea r ' l y  sa i . d  i n  Buck ley  the  cha r te r  i s  a  ru le  o f  

o the €xchange. Here lve are talk ing about an agreement,  a 

7 con t rac t  t ha t  i s  no !  a  ru le  o f  € x change ,  I t ' s  no t  t he  

o same i ssue .  Co l  l a te ra l  es toppe l  doesn ' t  app ly ,  

I R ipeness .  The . re  i s  j us t i c j ab le  case  o f  

10  con t rove rsy .  Essen t i a l l y ,  t he  rep l y  b r i e f  o f  my  

opponen t  makes  two  po in t s .  F i r s t ,  t ha t  t hey  have  no t  

'12 done anything. They haven' t  done anything that cr .eates 

13  a  l i ve  con t rove rsy  be tween  the i r  c l  i en ts  and  m ine .  

But,  the CBOE haE done something, your Honor.  They have 

I t  made  t he i r  pos i t i on  f a i r l y  c l ea r ,  They  have  made c lea r  

t ha t  we l l ,  i n i t i a l l y  t hey  sa id  i f  you  re i nco rpo ra te  - -  

f r om I l l i no i s  t o  De lawa re  i t  ex t i ngu i shes  t he  exe rc i se  

t . 5  r i  gh t .  

1 9  They  s ince  re t renched  f rom tha t  pos i t i on .  

20  Tha t  r esu l t ed  i n  t he  d i sm issa l  by  Judge  Sch i l l e r  f o r  

21  lack  o f  a  j us t i c i ab le  con t rove rsy ,  Th € y  have  now sa id  

step two, i f  we incorporate as stock corporat, ion in 

1 , 5  De laware ,  f o r  p ro f i t  co rpo ra t i on ,  t ha t  ex t i ngu ishes  t , he  

exe rc i se  r i gh t .  They  have  sa id  we  se t  up  an  e lec t ron i c  
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t rading subsidiary and al lowed members who have 

exercised und € r  t rading . in the CBOE to also trade 

e lec t ron i ca ' l  l y ,  t ha t  w i l 1  t e rm ina ie  the  exe rc i s €  r i gh t .  

4 They said i f  we set up electronic rne €hanism, 

A which we have set up, and we al low no mernbers to trade 

6 e lec t ron i ca l  l y  ov € r  t he i r  compu te r  t ha t  t e rm ina tes  the  

exe rc i se  r j gh t ,  They  have  sa id  a l l  t hese  th ings .  Now,  

.J why  i s  i t  s i gn i f i can t  t ha t  t hey  have  sa id  these  th ings .  

o The  answer  i s  because  the  I l l i no i s  Supreme Cour t  i n  t he  

10  Ne tsch  case  has  sa id  has  sa id  tha t ' s  enough .  I f  I  may ,  

your Honor just  spend, just  a minule on the Netsch case, 

12  because  I  t h ink  i t ' s  d i scos i t i ve  o f  t h i s  case ,  I n  

t 5  Ne tsch  the  p la in t i f f  i s  a  bank .  They  he id  mor tgages  on  

cemetery propert  ies.  

I R  Leg i s la tu re  passed  a  1aw impos ing  new 

t6  obl  igat ions on owners of  c.emetery property,  Said,  i f  

17  you  buy  a  cemete ry  p rope r t y  a t  f o rec losu re  sa le  and  

. t o  t he re  a re  de f i c i enc ies  you  have  to  pay  them.  The  

l 9  CompLro l  i e r  o f  t he  S ta te  sa id  we  a re  go ing  to  app ly  tha t  

20  new a rnendmen t  re t roac ! i ve l y  t o  ex i s t i ng  mor tgage  

2 1  con t rac ts .  And  the  bank  f  i l ed  a  i awsu i t  and  they  sa id  

tha t  impa i r s  ou r  con t rac t  r i gh ts ,  i l ' s  uncons t i t u t i ona l  .  

z 3  And  the  Compt ro l l e r  sa id ;  we11 ,  we  haven ' t  done  

24  any th ing .  We haven ' t  app l  i ed  th i s  t o  any  o f  you r  



1 mortgages, you hav €n ' t  so ld any of  t ,hese propert i .es at  

for.eclosur.e sales and suffer 'ed any harm. And the 

I l l  j no ' i s  SupremeCour t  sa id ,  bu t  sa id  you  were  go ing  - -  

4 to,  You said that b,as the ef fect  of  the Statute,  You 

5 said that was your interpretat ion of  the Slatut € ,  and 

tha t  t he  Cour t  sa id  c rea t € s  a  l i ve  j us t i c i ab l €  

con t rove rsy .  

a TH €  CoURT:  D idn ' t  i hey  a l so  po in t  ou t  t ha t  t he  

9 very ac:.  of  saying, had an oppressive af f .ect  on pr ices, 

to  so  i t ' s  f a i t  accomp l i .  o f  cou rse  tha t ' s  t r {e ,  onc €  t hey  

11  say i t  does the pr ices change at the mortgage 

12  fo rec losu re  sa le ,  

I ! J  MR.  KOPEGKY:  Tha t ' s  no t  qu i te  wha t  t hey  sa id .  

Hha t  t hey  sa id  was ,  I  t h jnk  you r  Honor ,  t hey  - sa id  i f  and  

1 5  when  the  bank  goes  to  se i l  a  pa r t r cu la r  p rope r t y  a t  a  

1 6  f o rec losu re  sa ie ;  we l l ,  by  God ,  t ha t ' s  l i ke l y  go ing  t o  

l ' ,  r educe  l he i r  p r i ces  and  tha t ,  t ha t  f u tu re  reduc t i on ,  - -  

18  Le t  me  te l l  you ,  i f  t hey  can  ex t i ngu ish  the  

19  exe rc i se  r i gh t  i t  i s  go ing  to  reduce  the  p r i ce  tha t  

20  peop le  a re  w i l l i ng  to  pay  fo r  s € a t s  on  the  CBOT,  

THE COURT:  I '  I I  acceDt  tha t .  

22  MR.  KOPECKY:  Okay ,  And  I  t h ink  tha t  mak € s  t h i s  

case  i nd i s t i ngu ' i shab le  f rom the  Ne t € ch  case .  

24  THE COURT: WhaL happens i f  Lhe SEC agrees with you 
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1 and  M iss  We lch  and  Mr .  Joyce  says ,  you  know wha t ,  pub l i c  

2 po l i cy  w i I I  no t  pe rm i t  t he  SEC to  g ran t  a  ru le  change  

3 when in ef fect  ' i t ,  would be a violat" ion of  a r ight to 

coniract that you have enter 'ed into and that we 

5 app roved ,  € o  you r  reques t  f o r  a  ru le  change  i s  hea rd  

o and  den ied .  V lou ld  the  t ime  o f  a l I  t hese  fo l ks  s i t t i ng  

7 in Court  have been wast €d? 

I | 4R .  KOPECKY:  Wou ' l d  t ha t  i s  t heo re t i - ca l  I y  - -  

poss ib le ,  yes ,  I t  i s  a l so  ve ry  poss ib le  tha t  t he  SEC 

10  w i l I  s i t  on  t h i s  t h i ng  f o r  ano the r  s i x  o r  e i gh t  o r  Len  

11  months and we are try ing to get a vote,  an approval  of  

ou r  membersh ip  on  a  res t ruc tu r i ng ,  Tha t  i s .essen t i a l  t o  

13  the  l i f e  o f  t h i s  Exchange  o r  a t  l eas t  impor tan t  t o  t he  

l i f e  o f  t h i s  Exchange ,  

15  THE COURT:  I sn ' t  t he re  a  s ta tu to ry  pe r iod  fo r  

t 6  comment ,  pub l  i c  comment pe r iod?  

MR.  KOP €CKY:  The  s ta tu to ry  pe r iod  fo r  pub l  i c  

t c t  comment -* 

t 9  THE COURT:  Mr ,  Joyce  i s  apparen t i y  ou t  o f  en € r gy '  

he comments from afar.  

MR. JOYCE: They can take as long as they want to 

r u  l e .  

23  THE €oURT: But there is a statutory per iod for the 

?4  publ i  c comment,  
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I MR .  JOYCE:  Yes ,  t he re  i s '  

MR. KOPECKY: gtop comrnent ing, stop taking 

5 comments,  but they don' t  have to rule by any date 

ce r ta i  n .  So  - 

c TH €  CoURT: So how iong did i t . take for the 

6 app rova l  i n  t he  Buck ley  case?  

MR. KOPECKY r I  don' t  know, your Honor.  

I MS. WELSH: I f  I  can add, your Honor;  the CBOE has 

o a lready agreed to one extension for the SEC to comm€nt  

10  un t i l  t he  end  o f  Feb rua ry .  And  the re  i s  no th ing  to  

11  p rec lude  ro l  l  ove r  ex tens ions .  

12  THE CoURT: You mean the SEC asked for the 

13  extens i  on ,  

MS.  WELCH:  Yes .  

I R  MR, JOYCE: Your Honor,  in the €omment we made to 

1 6  the SEc we pointed out that one, the rule changes put 

forward by the CBOE was not ruled upon for years.  So in 

a a  t he  mean t ime  ou r  members a re  buy ing  and  se l I i ng  sea ts '  

. l o  Ou r  sea t  p r i ces  a re  impressed  because  the re  i s  an  i ssue  

20  o f  exe rc i se ,  o r  r i gh t .  We  a re  su f fe r i ng  damage  eve ry  

s i ng le  day .  

22  THE C0URT:  You  may  con t i nue .  

MR,  KOPECKY:  I  won ' t  be labo r  w i th  the  r i peness  

24  po in t ,  you r  Honor ,  un less  you  have  any  fu r the r  
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1 ques t i ons ,  L € t  m €  j us t  conc iude  by  add ress ing  b r i e f I y  

t he  p r ima ry  j u r i sd i c t i on  ques t i on '  I n  t he  CBOE 's  r ep l y  

5 br ief  they ci te t .he United States Supreme Court  d.ecis ion 

4 in Far East confer €nce versus United States. 

5 And  i n  tha t  case  the  cou r t  exp la i  ned  the ,  

6 p r ima ry  j u r i sd i c t i on  app l i es  i n  cases  ra i s i ng  i s sues  o f  

f , ac t  no t  w i th in  the  conven t iona i  expe r ience  o f  i udges  o r  

8 requ i r i ng  the  exe rc i se  o f  admin i s t ra t i ve  exp ress ion '  l { e  

submit  in this case, your Honor,  whether they b' t ' €ached 

10  what we bel ieve are the unambiguous terms of the 

l l  contract the court  read into the record ear ' l  ier  th is 

12  af ternoon, whether th €y  br €ached that contract is not 

beyond  the  conven t iona l  expe r ience  o f  t h i s  cou r t .  I n  

f ac t ,  i t ' s  t he  k ind  o f  i ssue  th i s  Cour t  reso l ves  eve ry  

s i  n91e  day  .  

16  second ,  as  to  the  admin i s t ra t i ve  d i sc re t i on ;  

aga in  as  we  po in ted  ou t  ea r l i e r ,  t he  SEC do € sn ' t  have  

discret ion to decide whether or not there is a br-each of 

a conLract between two pr ivate part ies.  They have the 

20  d i sc re t i on  to  dec ide  whe the r  a  ru le  compor t s  w i th  the  

21  s ta tu te .  Tha t ' s  no t  wha t  ou r  case  i s  abou t ,  So  I  

22  be l i eve  i f  you  j us t  t ake  the  two-pa r t  t es t  se t  f o r t ' h  i n  

their  cases and you apply to the c i rcumstances here the 

24  p r ima ry  j u r i sd i c t i on  doc t r i ne  i s  i napp l i cab le ,  and  t h .ey  

43  



1 say we .don't come to -r, € rms brith th €i r cases ' 

L.et  me do this very br ief ly;  they ci te . two 

other €upr.erne court cases, the Rekey case arld the 

D €ekter cas € .  And in the R €key case the issue is 

5 whether the transfer of  an indiv idual  membership 

o v iolated the exchange rules,  So again we are back to 

7 t he  i ssue ;  was  i t  a  v io la t i on  o f  t he  ru les .  And  the  

a Cour t  sa id  tha t ' s  an  i ssue  i n  the  f i r s t  i ns tance  fo r  t he  

I sEc, In the Deekter case the. issue is whether the 

exchange i lsel f  had proper ' ly implemented procedures to 

1 1  con t ro l  man ipu la t i ve  conduc t  by  i t s  members ,  

12  The Court  says there is a core ' issue, that is 

13  d i d  t he  SEc  a t  a l  l  - -  man ipu la t i on  o f  secu r i t i e s  

14  exchanges .  Aga in ,  ' i n  t he  f i r s t  i ns tance  t ha t  w i l l  be  

15  submi t l ed  to  the  SEC.  

1 A  THE COURT:  I f  l hey  te rm ina te  exe rc i se  r i gh ts '  i s  

t ha t  a  v io la t i on  o f  t he  ru les  o r  mene iy  a  b reach  o f  t he  

1 8  contraci? 

t 9  MR.  KoPECKY:  I t  i s  ce r ta in l y  a  breach of contract.  

I t  i s  a l so  a  v i o l a t i on  o f  t he  ru l € s .  

21  MR.  JoYcE:  I t  won ' t  be  i f  t he  S €C adopts iheir  new 

ru ' l e  .  

23  THE COURT: You want to change your qu €s t ion. -rhat 

24  wasn ' t  t he  ques t i on  I  asked ,  
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I MR. KOPECKY: You are saying i f  would be a 

2 v io ia t i on  o f  t he  ru les  as  i t  ex i s t s  t oday?  

3 THE GOURT: Yes. 

4 MR.  KOP €CKY:  I  t h ink  i t  cou ld  h , € l 1  be '  you r  Honor '  

5 bu t  t ha t ' s  no t  wha t  we  a ra  a rgu ing  i n  t h i s  case .  Tha t ' s  

not what we are asking this court  to sett le '  And even 

i f  we re ,  i t  wou ldn ' t  have ,  v io la te  - -  damages aga ins t  

I t he  CBOE, wh ich  I  be l i eve  we  a re  en t i t i ed  to  under  th €  

terms of ihe oontract before thi €  Court  --

10  THE COURT: You haven' t  answered --

11  MR. KoPECKY: We i  nvoke the deolaratory iudgment 

12  statute.  The Netsch cases says that 's the way to avoid 

13  ge t t i ng  embro i  l ed  i n  l ong  comp l i ca ted  damage cases .  We 

are hoping to avo i .d a damage act ion, your Honor,  

15  THE CoURT:  Any th ing  fu  r t he  r?  

16  MR. KOP€CKY: Not unless the Court  has any 

17  add i  t i  ona l  ques t i ons .  

18  THE €OURT: No. Any response from the movanls? 

' t 9  t 4R .  QUINLAN:  Yes ,  I  do ,  you r  Honor .  F i r s t  o f  a i l ,  

20  1 'd  I i ke  t . o  obs € r ve  he re  tha t ,  you  know,  counse l ,  v rou ld  

21  
' Ii ke  you  to  be l i eve  tha t  t he  wor ld  i s  as  he  sugges ts .  

2?  I ' d  l i ke  t o  t e l ' l  you  t oday  i t ' s  a  ] ove l y  day .  I t ' s  

23  e igh ty - f i ve  deg rees  and  i f  you r  Honor  ge ts  ou t  o f  he re  

24  ea r l y  enough  I 'm  su re  he ' s  go ing  to  p lay  9o1 f  .  8u t  t ha t  
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1 doesn' t  just  happen to be the fact  of  the matt € r .  

I  t h ink  the  p rob lem counse l  has ,  he  doesn ' t  

5 l i ke  the  fac t  t ha t  t he  sEc  has  j u r i sd i c t i on  ove r  t h i s  

4 and he tr ies to tortur €  th is 1992 agreement into a 

ga rden  va r ie t y  con t rac t ,  Wha t  i t  i s ,  i t  su re l y  i s  no t  

6 a garden var iety contract '  And just  because of your 

7 Honor ' s  ques t i ons ,  i us t  because  o f  counse ' l ' s  e f fo r t  t o  

a t r y  t o  exp la in  th i s  t o  you r  Honor  as  to  whe the r  i t ' s  

:, j us t  a  s . imp le  con t rac t  t ha t  you r  Honor  cou ld  hand le ,  

1 0  don ' t  wo rny  abou t  F i f t h  B  and  how i t  p rov ides  fo r  t he  

1 1  exe rc i se  r i gh t  under  ce r ta in  c i  r cums tances !  and  tha t ' s  

1 2  wha t  t h i s  i s sue  i s  a l ]  abou t .  

I t ' s  rea l  l y  t he  exe rc i se  r i gh t  under  ce r ta in  

1 4  sugges ted  cond i t i ons  and  c i r cums tances .  Your  Honor '  t he  

1 5  1992  ag reemen t  c lea r l y  desc r ibes  i t '  t e l ' l s  ru le  changes  

1 6  to  be  i nc ]uded  i n  the  1992  ag reemen t '  And  the  

1 7  commiss ion  en te red  an  o rde r  pu rsuan t  t o  sec t i on  19 (b ) -2  

1 8  of  the €xchange Act that approved the rule change'  

1 9  Approved that,  the proposed rule change proposed'  CEOT 

20 admits that the SEC approved this agreement.  The only 

?1  con tex t  i n  wh ' i ch  the  SEc  wou ld  have  had  to  app rove  th i s  

?2  documen t  i s  t , ha t  cons t i t u ted  a  ru le  o r  a  ru le  - -  

23  in te rp re ta t i on .  And  su re l y  as  you r  Honor  sa id ,  i f  

24  jus t  l ook  a t  wha l  t he  S ta tu te  i t se l f  p rov ides  he re  
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o you asked for,  whether or not they could be an aggrieved1 

pe rson .  And  the  gues t i on  i s ,  su re l y  under  78 -Y  o f  t he  

3 S € c  Ac t  i t  p rov ides ,  i t ' s  Sec t i on  25 ,  € x € hang €  Ac t  

i t se l f ,  Sec t j on  78 -Y .  And  i t  p rov  i des  tha t  Cour t s  o f  

5 r ev iew ,  cou r i s  rev iew  o rde rs  and  ru  l - es '  And  i t  

b p rov ides  i n  (a ) (1 )  t ha t  a  p € r son  agg r ieved  by  a  fo rm 

order of  the Commission entered pursuant to Chapter --

a may obtain review of the order in the United States 

9 D is t r i c t  Cour t  o f  App € a l s  i n  t he  C i r cu i t  i n  wh ich  he  

t n  r es jdes ,  And  the re ,  cove rs  bo th  o rde rs  and  ru les .  

1 1  C lea r l y  i f  counse l ' s  c l i en t  i s  i n j u red  i n  any  

12  way  o r  he  be l  i eves  he ' s  i n iu red  he  then  may  pe t i t i on  the  

l 2  Cour t  as  an  agg r ieved  pe rson ,  no t  pa r t y .  Doesn ' t  have  

t 4  to  be  a  pa r t y  t o  th i s ,  an  agg r ieved  pe rson .  And  he  € an  

15  do  tha t .  And  the  ru les  o f  t he  Exchange  i s ,  as  we  have  

t r i ed  t o  po in t  ou t  i n  ou r  b r i e f  c l ea r l y  i nc l ude  ru l es  o f  

17  the ,  assoc ia t i on  ru les  o f  t he  c lea r ing  agency .  Tha t  

l a l  means  the  Cons t i t u t i on ,  a r t i c l es  o f  i nco rpo ra t i on ,  

19  by laws  and  ru les  o r  i ns t rumen ts  co r respond ing  to  the  

20  fo rego i  ng .  

z l  An  exchange  assoc ia t i on  can  b roke r  dea le rs  on  

c l ea r i ng  agenc ies .  Respec t f u l I y ,  such  s ta ted  po l i c i es ,  

23  p rac t i ces  and  i n te rp re ta t i ons  o f  such  exchanges ;  a ' l  i  o f  

24  t hese  a re  i nc l uded  i n  t he  de f i n i i i on  o f  wha t  i s  a  r u l e  
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1 of  an ex.chang.e. The l9g2 agre €m €nt  is a ruie.  I t  is  a 

2 ru ' l e  t ha t  i s  sub jec t  t o  be ing  i n te rp re ted .  I f  we  a re  

i n te rp re t i ng  i t  i napp rop r ia te l y  and  aa  yo { l r  Honor  - -  

suggest €d,  i f  in fact  w.e broughl th is ihen to the'S €C 

5 when  we  shou ldn ' t  have  the  SEC prop € r l y  can  te l l  us ,  

€ t e l I  us  j u € t  t ha t  and  say  th i s  i s  j napp rop r ia te '  

counse l  sugges ts ;  we l l ,  i f  you  90  to  the  S € c  

t, i t ' s  a  l ong  t ime .  'Bu t  you r  Honor  sa id  how long  d id  

Y Buckley take? I  would submit  that Buckley had to take 

10  somewhere around two y €ars.  So whatever the €ourt 's 

11  dec i s - i on  was ,  be l  i eve  the  appea l  p ro € es €  - -

t a  THE CoURT:  we l i ,  my  gues t i on  was  ac tua l  l y ,  I  

I 3  ph rased  i t  i na r t f u ]  l y ;  my  ques t i on  was  how long  d id  the  

resu l t s  o f  Buck ley  take?  In  o the r  words ,  once  the  

15  contract and the proposed rule was submit ted to the SEC. 

16  You  a re  p robab ly  be ing  modes t ,  I 'm  su re  Buck ley  took  

t t  mo re  l han  two  yea rs .  

1a  MR.  QUINLAN:  In  the  S ta te  Cour t ,  

I J  THE COURT: But once the gr ievant and the contract 

and the rule were proposed I  was cur. ious to see how --  

21  long i t  took the S €C to act and apparent ly no one has 

22  that answer.  

z 3  MR.  AUINLAN:  We l i ,  t he  1992  ag reemen t  was  the  

24  ui t imate r :esul t  of  that.  And Lhat was ten years later.  
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1 Bu t  t ha t  was  the  pa r t i "es  and  I '  I  don ' t  t h ink  th i s  t ook  

more than about s. ix months for lhe 1992. But,  I  don' t  

know,  you r  Honor .  Jus t  a  specu la t i on .  

Tl t €  CoURT: Al  1 r ight.  

c MR,  QUINLAN:  Bu t  c i ' ea r l y  t he  s i t ua t i on  he re  i s  i n  

6 a,  dramatical  1y di f fer.ent Lhan suggested, somehow that 

7 g i ves  the  s ta tus  tha t  t h i s  do .esn ' t  have .  Aga in ,  t he  SEc  

U has  to ,  wou ld  d i sapp rove  a  ru le  f i l i ng  tha t  p roposed  an  

v i nco r rec t  i n te rp re ta t i on  o f  A r t i c l e  "F i f t h  B  o f  t he  1992  

t o  ag reemen t .  And  tha t  i s  c lea r l y  a  s i t ua t i on  where '  i f  he  

was correct,  i f  that was what,  what he was looking for 

12  i s ,  t ha t  we  made  a  m is take  tha t ' s  no t  app rop r ia te '  

l 2  Tha t ' s  exac t l y  wha t  t ' he  s €C  wou ld  do .  

1 4  By the way, he complains about the SEC could 

1 E  no t  g i ve  h im  damages .  He  hasn ' t  even  p ied  damages .  You  

16  struck his count for damages, so we don' t  even have a 

cause of act i ,on for damage. 

18  TH €  COURT:  I  d idn ' t  - sL r i ke  i t  f o r ,  coun t  f o r  

19  damages ,  H is  coun t  f o r  damages  d idn ' t  ask  fo r  damages ,  

20  tha t ' s  one  o f  t he  reasons  I  s t ruck  h i s  coun t  f o r  

21  damages. 

22  Mf i .  QUINLAN:  He l1 ,  t ha t ' 6  my  po in t ,  you r  $onor .  

< 5  I f  t ha t ' 6  wha t  t h i s  case  i s  a l l  abou t ,  I 'm  shocked  tha t  

24  I  don ' t  see  i t  anywhere ,  And  even  i n  th i s  coun t ,  as+ (s  
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1 f,or -- you just  'don' t  see Lhat anywhere. An appropr iate 

si tuat ion that we need to be concerned the oth € r  - -  

5 ob l  i ga t i on  i s  t ha t  we  have  to  comp ly  w i th  ou r  own  ru les .  

4 And  the  ru les  he re  requ i re  us  to  comp ly  w i th  i t .  I f  we  

5 don ' t  we  a re  s t i l 1  sub iec t  t o  be ing  sanc t i oned  by  the  

6 SEC.  

7 Let me see i f  I  can just '  t ry and pick up a few 

I t h ings  he  sa id .  He  sa id  th i s  case  i s  abou t '  i s  no t  

I abou t  membersh ip  d i spu ie ,  was  wha t  was  wha t  Buck ley  - -  

10  $ras about.  We heard lhe argument by counsel and we 

11  hea rd  the  a rgumen t  o f  CBOT he re ;  c lea r l y  t h i s  case  i s  

12  a l ]  abou t  membersh ip  and  the  r i gh t  o f ,  t he  .exe rc i se  

13  r i gh t .  Tha t ' s  a l  l  i t ' s  abou t .  

14  I t ' s  no t  abou t  some whe the r  we  fa i l ed '  - -  

whe the r  we  fa i  l ed  to  g i ve  no t i ce  requ i red  by  the  |992  

16  ag reemen t  under  3 (b )  2 -1 (a ) ,  and  i t  was  s ' i x  days  i ns tead  

o f  t en  days  o r  any th ing  o f  t ha t  na tu re ;  o r  we  d idn ' t  

18  f i ] e  t he  no t i ces  tha t  we  were  requ i  r . ed  to  f i l e  under .  

19  No ,  t h i s  i s  abou t  whe the r  o r  no t  t he r r  p roposed  

20  res t ruc tu r i ng  con fo rms  to  the  requ i remen ts  o f  A r t i c l e  

z l  F i f t h  B  and  wou ld  en t i t l e  t hem to  con t i nu €  t he i r  

exercise r ight for those members who now would succe €d 

t 3  i n  t ha t  c i r cums tance  w i thou t  qu i te  the  same r i gh ts  tha t  

?4  they  had  p rev  i ous  l  y ,  
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Tha t ' s  t he  exac t  ques t i on  tha t  i s  be ing  

2 proposed as an interpretat ion that we have submit ted to 

5 the S €C. They have f i led a comrnent to that.  They 

4 c lea r l y  a re  i n  t he  r i gh t  f o rum.  Tha t  i s ,  a l ready  been  

5 j o jned  t , he re ,  t he  S €C  has  taken  j u r i sd i c t i on  on  th i s .  

6 I f  t h i s  i sn ' t  a  comp lex  case  i nvo l v ing  fac tua l  i € sues ,  

' interpretat ion of  rules and interpretat ion of  matters 

6 i nvo l v ing  na t i ona l  ,  a  na t i ona l  . exchangetha t  i s  bes t  

o ief t  to l 'he body that is charged with that by the 

I L '  federal  ,  Federal  Act,  the secur. i t ' ies €xchange Act I  

1 1  d .on 'L  know wha t  e  l . se  i  s .  

Th i s  c lea r l y ,  j us t  by  the  qu^es t i ons  i ha t  a re  

o ! 5  asked  he re ,  i nd i caLes  th i s  i s  a  s ign i f i can t  ma t te r  t ha t  

needs to be addressed by the SEC, needs to be ruled on 

15  by  them.  Tha t  i s  exac t l y  t he  au tho r i t y  t ha t  has  been  

1 €  g i ven  to  l hem he re .  Th i s  i s  no t  a  s j t ua t i on  where  we  

7 7  w i l l  have  j us t  an  app rop r ia te  l i t t l e  con t rac t  t ha t  we  

t o  are worr ied about here. This is rnore than a contract,  

And  I  t h i nk  t ha t ' s  t he  impo r tan t  t h i ngs ,  

?o counsel has numerous t imes suggested. that '  he 

21 has to have this resolved quickiy 60 when they get,  to 

vote they are going to have these quest ions answered for 

t 5  t hem,  I f  l ha t  i sn ' t  an  adv i so ry  op in ion ,  you r  Honor ,  I  

24  don ' t  know wha t  i s  an  adv i so ry  op in ion ,  Tha t ' s  exac t l y  
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1 wha t  we  a l  l  l ove  to  ask  Cour t s  t o  do ,  t h i s  - -  g i ve  u €  an  

i dea  o f  wha t  t h i s  m igh t  be  i f  we  do  th i s '  Tha t  does  

5 not. do 'it . 

4 I  t h . i nk  the  l au  i s  c ' l ea r  t h ink  Buck l ' ey  app l i € s  

5 he re - I  t h ink  € i ea r ' l y  t h i s  i s  a  s i t ua t i on  under  the  

6 Statute and the Act.  Clear]  y this matter is a 

membersh ip  d i spu te .  I t  i s  i n  f ron t  o f  t he  sEC '  The  . sEc  

I has  j u r i sd i c t i on  and  they  have  had  j u r i sd i c t i on  s ince  

Augus t  30  o f  1999 .  I t  i s  i n  f ron t  o f  t ha t  Cour t .  I  

1 0  have --  nothing counsel has sugg €sted lhat in any way 

' l l  wou ld  change  th i s .  Th €  ag reemenc  i t se l f  i s  a  ru le 

12  And  th i s  c lea r l y  i s  an  i n te rp re ta t i on  o f  t he  ru . l ' e  t ha t  

'I3 has been submit ted appropr iately lo the SEC by the 

'14 Chicago Board Opt ions €xchange. And for al l  th 'ese 

1 5  reasons ,  aga in ,  you r  Honor ,  I  wou ld  ask  tha t  you  g ran t  

l 6  ou r  mo t ion  to  d i sm iss ,  

1 ' 7  MR.  KOP €CKY:  YOUT HONOT - -

t o  THE COURT: Proponent,  respondent,  rep: l y.  In 

1 9  twen ty - two  yea rs  I ' ve  neve r  changed .  Tha t  i sn ' t  go in €  

20  to happen aga i n.  

MR. KOPECKY: I  hate to ask you to start  today'  

THE COURT:  I ' i l  t ake  a  ten  n inu te  rec € s s .  

( lVhereuPon a recess was had 

?4  a f t e r  wh i ch  t he  f o l l ow ing  
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1 proceedings were had in open court :  )  

TH €  €OURT:  Hav ing  ru led  on  the  2 -615  mo t ion  the  

J Court  turns lo the port ion of  the mot ion addressing the 

2 -619  po r t i on .  

5 The purpose of such a mot jon is to dispos €  of  

6 issues of law and easi ly proved issues of fact  at  the 

ou tse t  o f  t he  I i t i ga t i on  p rocess .  C i t i ng  to  Ma lanowsk i  

.J ve r sus  Jabamon .  293  I l  l i no i s  Appe l l a te  3d  72A ,  

9 cene ra l1y  t r i a l  Cour t s  a re  d i  rec ted  no t  t o  g ran t  

1 0  i  nvo lun ta r y  d i sm issa i s  o f  comp la in t s  un less  i t  c l ea r l y  

1 1  appears that ho set of  facts can be proven which wou' ld 

12  en t i t l e  t he  p l a i n t i f f  t o  r e l i e f '  C i t ' i ng  bo  Fanche r  

t a  ve r sus  cen t ra i  I l l i no i s  Pub l i c  Se rv i ce  a t  279  l l  l i no i s  

Appe l ' l a te  3d  530  a t  534 .  Under  Subsec t i on  (a ) (9 )  o f  

15  2 -619  an  ac t j on  may  be  d . i sm ' i ssed  on  the  g round  tha t  t h €  

16  ac t i on  i s  ba r red  by  o the r  a f f i rma t i ve  maL te r  t ha t  avo ids  

17  the  l ega l  e f fec t  o f  o r  de f € a t s  t he  c la im '  

18  In support  of  i ts mot ion the CBOE asserts four 

19  g rounds  fo r  d i sm issa l  o f  t he  comp la in t '  The  CBOE 

in i t i a l  1y  a rgues  tha t  t he  Exchange  Ac t  p reemp ls  the  

21  Board  o f  T rade ' s  dec la ra to ry  j udgmen t  ac t i on .  I n  

suppor t  o f  t ha t  pos i t i on  bhe  CBOEc i tes  Buck ley  ve rsus  

23  Ch i cago  Boa rd  Op t i ons  Exchange ,  I nc .  a t  1Og  I l l i no i s  

Appe l l a te  3d  402 ,  a  F i r s t  D i s t r i c t  1982  case '  f o r  t he  



I proposi t ian that the r €quested remedy conf 
' l ic ts with the 

z compr €hensiv €  federal  statutory scheme for the 

:J r egu la t i on  o f  exchange  membersh ips .  

4 The  Board  o f  T rade  responds  tha t  i t s  c la im  i s  

c not preempted by federal  law, The Board of  Trade 

6 asse r t s  t ha t  t he  1992  ag reemen t  i s  a  con t rac t  and  no t  a  

7 ru le  o f  t he  CBOE.  As  such ,  t he  Board  o f  T rade  submi t s  

8 t ha t  Sec t j on  6 (c )  o f  t he  1992  ag reemen t  exp ress l y  

I p rov  i des  tha t  t he  pa r t i es ,  quo te ,  ; 'may br ing  s i J i t  t o  

1 0  enforce the terms of th is agreement and to recover 

1 1  damages for any breach of th is agreement".  End quot € ,  

12  The Board of  Trade further contends that when the Sft  

app roved  the  p rov i s ions  o f  t he  1992  ag reemen t  t he  3 €C  

jmp l i c i t l y  f ound  t ha t  Sec t i on  6 ( c )  was  no t  i ncons i s ten t  

t 5  w i t h  t he  f ede ra ' l  secu r i t i e s  I aws ,  

16  The dDctr ine of  preemption is der jved from the 

sup remacy  c lause  o f  A r t i c l e  6  o f  t he  Un i ted  S ta tes  

18  Cons t i t u t i on ,  C i t i ng  to  Orman  v .e rsus  Char l € s  Schwab a t  

t 9  179  I l l i no i s  2d  282 .  The  unde r l y i ng  ra t i ona i . e  o f  t he  

p reempt ion  doc t r i ne  i s  t ha t  t he  sup remacy  c lause  

' i nva l i da les  S ta t ,e  i aws  tha t  i n te r fe re  w i th  o r  a re  

con t ra ry  to  Lhe  l aws  o f  Congress ,  C i t i ng  to  Buck ley  a t  

23  page  462 .  

24  Under  Sec t i on  78 ( f )  o f  t he  Exchange  Ac t  
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1 cof igr €ss has ena € ted a myriad set of  rules relat ing to 

the terms and condit ions governing the organ' izat ion and 

3 s t ruc tu re  o f  a  na t i ona l  secu r i t i es  exchange .  I ndeed '  

the Exchange Act requires lhe rul €s  of  an €xchange to 

5 p rov ides  a  fa i r  p rocedure  fo r  t he ,  quo te ,  "p roh ib i t i on  

or 
' l

imitat . ion by th €  Exchange of any 'per €on with rsspect 

7 to access of  services of fered by thb Exchange".  End 

quo te .  C i t i ng  to  15  Un i ted  S ta tes  Ccde  78 { f )  Sub  (b )  

9 Sub  7 ,  

10  Moreover,  the Court  in Buckley discussed at 

. t t  ' length the comprehensive stalutory scheme of exchange 

membersh ip  regu la t i on ,  A f te r  rev iew ing  ' t he  b r "ead th  o f  

Lhe  SEC 's  s ta tu to ry  au tho r i t y  t he  Buck ley  Cour t  

speci f ical Iy noted that th €  SEC. 's,  quote, "statut 'ory 

15  au tho r i t y  t o  rev iew  Exchange dec is ions  re la t i ve  to  

t 6  membersh ip  r € l a t i ve  - -  dec i s ' i ons '  p t .u ra l ,  r e ]a t i v €  t o  

membersh ip  sugges ts  a  congress iona i  i n ten t  t o  I im iL  

18  j ud i c ia l  i n te r fe rence  i n  the  rev iew  p rocedure " .  End  

19  quo te .  c i t i ng  to  .Buck ley  a t  pages  47Q and  471 .  

?o  The Board of  t rade, however,  at tempts to 

21  d i s t i ngu i sh  Buck ley  on  i t s  f ac t s .  The  Board  o f  T rade  

22  co r rec t l y  po in t  i s  ou t  l ha t  t he  Cour t  i n  Buckley  

add ressed  a  c la im  fo r  spec j f i c  pe r fo rmance  and  i t s  

24  re la t i onsh ip  to  A r t j c l e  F i f t h  B  o f  t he  CEoE 's  
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1 ce r t i f i ca te  o f  i nco rpo ra t i on ,  I n  t ha t  case ,  t he  Cour t  

? not €d  that the cert i f icate of  incorporat ion was 

expressly reoognized as an exchange rul .e for the 

4 purpos.es of  the Exchange Act.  Whi le the Court  f inds 

5 t he  Euck ley  p reempt ion  ana lys i s  i ns t ruc t i ve ,  t he  cou r t  

o agrees with the Board of  the Court  agrees with the --  

Boa rd  o f  T rade  tha t  i t  i s  no t  d i spos i t i ve ,  

In the present case, the central  issue is 

o whe the r  t he  i n te rp re ta t j on  o f  t he  p rov i s ions  o f  t he  1992  

10  ag reemen t  i s  su f f i c i en t l y  i n te r r € l a ted  to  i ssues  o f  

t t  exchange membership regulat ion and thus pr.eempted by 

fede ra l  l aw .  The  Cour t  i s  pe r € uad € d  t ha t  t he  p rov  i s i ons  

o f  t he  1992  ag reenen t  a re  su f f i c i en t l y  i n te r re ' l a ted  to  

issues of exchange membership rules and thus preempled 

I A  by the comprehensive federal  statutory scheme. 

16  I t  i s  we l l  r ecogn i  zed  tha t  an  ex .change  mus t  

f i  l e  w i th  the  SEC any  p roposed  ru le  o r  any  .p roposed  

18  change  i n  add i t i on  Lo  o r  de le t i on  o f  a  r u l e .  C i t i n ' g  t o  

I Y  15  U .S ,C  Sec t j on  78 -S  (b ) (  I  ) .  The  exe rc i se  r i gh t  a t  

20  i s sue  he re  i s  f ounded  i n  A r t i c l e  F i f t h  B  o f  t he  CBOE 's  

ce r t i f i ca te  o f  i nco rpo ra t i on ,  As  was  no led  i n  Buck ley  

the  ce r t i f i ca te  o f  i nco rpo ra t , i on  i s  an  exchange  ru ie  fo r  

pu rposes  o f  t he  Exchange  Ac t .  € i t i ng  to  15  U .S .C ,  7A-C  

Sub (a )  Sub  (27 )  and  Suck ley  a t  page  466 .  t r t  i s  
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1 und i6.puted that the provis ions of  the 1992 agreement 

2 f u r the r  c la r j f i ed  and  i n t € r p re ted  the  l anguage  se t  f o r l h  

i n  A r t i c l e  F i f t h  B  o f  t h €  ce r t i f i ca te  o f  i nco rpo ra t i on .  

A The  1992  ag r € emen t  € pec i f i ca i l y  add ress .ed wh ich  Board  o f  

Trade members possessed the exercise r ight and how 

b changes to the Board of  Tra'de's corporate structure 

1 wou ld  e f f ec t  t he  exe rc i se  r i gh t .  

I t  i s  a l so  und ispu ted  tha t  t he  p rov i s ions  o f  

V the |992 agree I €nL were submit ted and later app roved by 

1 0  the  sEC.  I t  i s  t he re fo re  a  l og i ca l  and  reasonab le  

1 1  ex tens ion  to  conc lude  tha t '  a  supp l €m € n t  t o  t he  

ce r t i f i ca te  o f  i nco rpo ra t i on '  such  as  the  1992  

ag reemen t ,  wh ich  may  have  a  ma te r ia l  e f f ec t  on  the  

ce r t i f  i ca t ,e  o f  i nco rpo ra t i on  rega rd ing  the  regu la t i on  o f  

1 5  exchange  membersh ips ,  i s  p reempted  by  the  Exchange  Ac t .  

1 6  Furthermore, we agree with the CBOE that 

1 ' 7  a l l owance  o f  t he  Board  o f  T rade ' s  dec la ra to ry  i udgmen t  

18  ac t i on  cou ld  con f l  i c l  w i th  the  SEC 's  ove rs igh t  and  

19  rev  i ew  o f  Exchange  dec i s ions  re la t i ve  to  rnembersh ip '  

Con t ra ry  to  the  Board  o f  T rade ' s  asse r t i ons ,  i f  t h i s  

21  Court  and the S €C were to disagree as to wh € ther the 

Board  o f  T rade ' s  res t ruc tu r i ng  p lan  ex t i ngu ishes  - r , he  

23  exe rc i se  r i € h t ,  t he  CEOEwou ld  f j nd  i t se i f  i n  t he  

unenv iab le  po .s i t i on  o f  comp ly ing  w i th  d i f f e ren t  ru l  i ngs  
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o 
of th. is court  and the s €c .  Such a conf l  ict  oannot be1 

2 pe rm i t t ed  .  

5 
.F ina l1y ,  t he  cou r t  f i nds  no  mer i t  i n  t he  Board  

o f  T rade ' s  asse r t i on  i ha t  t he  1992  ag reemen t  exp ress l y  

pe rm i t s  a  pa r t y  t o  b r i ng  a  j ud i c ia l  ac t i on  under  the  

6 agr €ement.  As the cgoE corr €c t ly points out,  sect ion 6 

7 read  as  a  who le  a l l ows  a  pa r t y  t o  seek  j ud ' i c i a1  re l  i e f  

tl on l y  where  fede ra l  l aw  o r  an  admin i s t ra t i v ,e  ru le  does  

I no t  o the rw i se  p rec lude  j ud i c i a l  ac t i on .  

10  In l  ight,  of  th €  comprehensive federal  

11  s ta tu to ry  scheme rega rd ing  exchange  membersh ip  

12  regu la t i on ,  as  we i l  as  the  poss i .b le  con f l  i c t  w i th  tha t  

13  scheme wh ich  m igh t  a r i se  as  a  resu l t  o f  t h i s  Cour t ' s  

po ten t i a l  dec la ra to ry  j udgmen t  de te rm ina t i on ,  t he  Cour t  

15  i s  pe rsuaded  tha t  t he  p reempt ion  o f  t he  Eoard  o f  T rade ' s  

t 6  ac t i on  fo r  dec la ra to ry  j udgmen t  i s  regu i red  h € r e .  

17  Assuming arguendo that the declaratory 

1a  j udgmen t  ac t i on  i s  no t  p reempted  by  fede ra l  l aw ,  t h €  

19  Cour t  w i I I  t u rn  to  the  de fendan t ' s  rema- in ing  a rgu rnen ts .  

20  The CBOE next ass € r ts thal  the doctr i  ne of  col  lateral  

es toppe l  p rec ludes  the  Board  o f  T rade ' s  c ia im  fo r  

dec la ra to ry  j udg rnen t .  Spec i f i ca l1y ,  t he  CBOE con tends  

23  ihat the same part ies and lhe same issues w €  r .e addressed 

24  by  the  Appe l  ] a te  Cour t  i n  Buck ley .  ] n  response ,  t he  
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1 goard of Trade ass € r ts that the instant case involves an 

2 act ion to enforce an agreement entered into ten y €ars 

3 after Buck l ey was .deci ded . 

The requi rements for app' l  icat ion of  col lateral  

5 estoppe I  ar.e;  one, ident ' i  ty of  i  ssues; two, assert i  on of  

o es toppe l  aga ins t  a  pa r t y  who  i s  a  pa r t ' y  o r  i n  p r i v i t y  

w i t h  a  pa r t y  t o  t he  p r i o r  l i t i ga t i on ;  t h ree ,  f i na l  

a j udgmen t  on  the  mer i i s  i n  t ' he  p r i o r  ad jud i ca t i on ;  and  

:, f ou r ,  ac tua l  l  i t i ga t i on  and  de te rm ina t i on  o f  t he  fac tua l  

10  i ssues  aga ins t  wh ich  the  doc t r i ne  i s  i n te rposed .  C i t i ng  

t l  t o  Pe reg r ine  F inanc ia l  Group  ve rsus  Ambueh l  a t  3og  

I l l i no i s  Appe l l a te  3d  l o1 .  The  cou r t  f i nds  no  mer i t  t he  

13  CBOE 's  co l  I a te ra l  es toppe !  a rgumen t .  

14  A l though  the  pa r t i es  to  the  ac t i on  a re  

15  i den t i ca ' l  t o  t he  pa r t i es  i n  Buck ley ,  seve ra l  o f  t he  

16  i ssues  j n  t he  i ns tan t  case  a re  marked ly  d i s t ' i nc t  f r om 

17  the  i ssues  ra i sed  i n  Buck ley .  I n  Buck ley  a  Board  o f  

18  Trade member 
' ieased his membership to a non-member for a 

pe r iod  o f  one  yea r .  Du r ing  tha t  pe r iod  the  l esso r  

20  a t tempted  to  exe rc ' i se  h i s  exe rc i se  r i gh t  t o  t rade  on  

21  the CBO€ .  The CBOE refused to recognize the lessor 's 

22  exe rc i se  r i gh t .  I ns tead  the  CBOE recogn iz .ed  tha t  t he  

1 , 5  l essee  was  en t i t l ed  Lo  exe rc i se  the  r i gh t  Lo  t rade  on  

the CBOE. The 
' lessor and the Board of  Trade 
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1 subsequef l t ly f i led sui t  to compe I  th €  CBOEto recogniz €  

t he  l esso r ' s  exe re i se  r i gh t .  A f te r  examin ing  the  

3 fede ra l  secu r i t i es  regu la to ry  scheme,  the  Appe l l a te  

4 Cour l  he ld  tha t  t he  SEc  had  exc lus i ve  au tho r i t y  i n  t h i s  

5 area .  

o The  cou r t  f i r s t  no tes  tha t  i n  Buck ley  the  

7 cou r t  add ressed  whe the r  t he  Board  o f  T rade ' s  c la im  fo r  

I specrf ic performance could proceed, as opposed to the 

9 Board  o f  T rade ' s  c la im  fo r  d € c l a ra to ry  j udgmen t  he re .  

l 0  The  Cour t  i n  Buck ley  a l so  add ressed  the  spec i f i c  

1 1  pe r fo rmance  c la im  in  re la t i on  to  A r t i c l e  F i f t h  B  o f  t ' he  

1 ?  ce r t i f i ca te  o f  i nco rpo ra t i on ,  wh i l e  t he  i ns tan t  case  

1 3  i nvo l ves  the  i n te rp re ta t i on  o f  p rov i s ions  o f  t he  1992  

' 1 4  ag reemen t ,  wh ich  was  no t  en te red  i n to  un t i l  t € n  yea rs  

1 5  af ter the Buck ley case. Because the court  concludes 

t 6  t ha t  t he  i ssues  p resen t  i n  bo th  cas € s  a re  no t  

'17 su f f i c i en t l y  s im i  l a r  t he  Cour t  f  i nds  tha t  t h €  Boa rd  o f  

l 8  T rade ' s  c la im  fo r  dec la ra to ry  j udgmen t  i s  no t  ba r red  

t9  under  the  doc t r i ne  o f  co ! Ia te ra l  es toppe ' l ,  

?o  The CBOEfurther asserts that no actual  

21  controversy exists lo support  a declaratory j  udgment 

ac t i on .  More  spec i f i ca l  1y ,  t he  CBOE ma in ta ins  tha t  t he  

Board  o f  T rade  i s  mere l y  seek ing  an  adv i so ry  op in ion  

24  concerning the af fect  i ts restructur ing plan has on the 
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.l exer € ise r ight.  The CBOE furth € r  contends that the 

Board  o f  T rade ' s  res i ruc tu r i ng  p lan  has  ye t  t o  be  

approved by i ts memb € rs or the Commodity 's futures 

Trading Conmi:ssion or the S €C. The Board of  T rade 

ma in ta ins  tha t  an  ac tua i  con t rove rsy  ex i s t s  because ,  

6 one ,  t he  cBOE 's  f i l i ngs  b r i t h  t he  SEc  have  exp r € s sed  tha t  

t he  Board  o f  T rade ' s  e lec t ron i c  t rad ing  bus iness  

8 v io la tes  the  1992  ag r € emen t ;  and  two ,  t he  cBOE 's  

informal and formal correspondence has declared that the 

1 0  Board  o f  T rade ' s  res t ruc tu r i ng  p lan  has  v io la t ' ed  the  

1992  ag reemen t .  

Sec t i on  2  dash  7O l (a )  o f  t he  Code  o f  C i v i l  

i t  P rocedure  p rov ides  tha t  a  cou r t ,  quo te ,  "may ,  i n  cases  

14  o f  ac tua l  con t rove rsy ,  make  b ind ing  dec  i a ra t i ons  o f  

t 5  r i gh t s ,  hav ing  t he  f o r ce  o f  f i na l  j udgmen ts " .  € nd  

16  quoLe .  C i t i ng  t o  i he  Code  a t  5  s i ash  2  dash  7O1(a ) .  

The  Dec la ra to ry  Judgmen t  Ac t  spec i f i ca l  l y  pe rm i l €  

18  deciaratory judgment act- ions for the construct ion of  

1 q  con t rac ts .  An  ac tua l  con t rove rsy  ex i s t s  i f  t he re  i s '  

20  quo te ,  "a  l eg i t ima le  d i spu te  admi t t ' i  ng  o f  immed ia te  and  

de f i n i t e  de te rm ina t i on  o f  t he  pa r t i es '  r i gh ts ,  i h €  

r eso lu t i on  o f  wh ich  wou ld  he lp  te rm ina te  a l l  o r  pa r t  o f  

t he  d i spu te .  "  End  quoLe .  And  I  c ' i  t e ,  as  d ' i d  i 4 r .  

24  Kopecky ,  t o  t he  Ne tsch  case  reco rd € d  a t  166  I I  I i no i s  2d  
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1 173 .  

z I n  dec la ra to ry  i udgmen t  l  i t i ga t i on  the  

o la in t i f f  need  no t  have  su f fe red  a  wrong  o r  i ncu r red  

4 in jury,  The r"equi rement of  an actual  controversy is 

5 mean t  on l y  t o  d i s t i ngu i sh  i us t i c i ab l .e  i ssues  f rom 

6 abs t rac t  o r  hypo the t i ca i  d i spu tes  and  i s  no t  i n tended  to  

7 prevent the resolut ion of  concrete disputes from which a 

I de f i n i t i ve  and  immed ia te  de te rm ina t i on  o f  t he  r i gh ts  o f  

t he  pa r t i es  i s  poss ib le .  C i t i ng  to  Messenger  ve rsus  

1 0  Edga r  a t  157  I l l i no i s  2d  162 .  

A f te r  rev iew ing  the  comp la in t ,  t he  € ou r t  f i nds  

12  tha t  t he  Board  o f  T rade  has  su f f i c i en t l y  a l l eged  tha t  an  

13  ac tua l  con t rove rsy  ex i s t s  su f f i c i en t  t o  suppor t  a  

14  dec ia ra to ry  j udgmen t  ac t i on .  Accep t i ng  the  fac ts  

15  a l l eged  i n  the  comp la in t  as  t rue ,  as  the  cou r t  mus t '  t he  

'I6 Cour t  conc ludes  tha t  a  j us t i c i ab le  con t rove rsy  ex i s t s  as  

17  t ,o whether th €  act ' ions taken by the Board of  Trade 

18  v  i o ]a te  the  1992  ag reomen t ,  

l 9  The  Board  o f  T rade  has  p resen led  a  l eg i t ima te  

?0  d i spu te  adm- i t t i ng  o f  an  immed ia te  and  de f i n i t e  

2 ' l  de te rm ina t i on  o f  t he  pa r t i es '  r i gh ts  the  reso lu t i on  .o f  

wh i ch  wou ld  he lp  t e rm ina te  a l i  o r  pa r t  o f  t he  d i spu te .  

C i t i ng  t o  Ne tsch  a t  166  I l l i no i s  2d  173 - The  Cou r t  

24  the re fo re  f i nds  tha t  p la in t i f f  has  a l l eged  an  ac tua l  
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I controversy suff i € ient to support a deciaratory iudgment 

z ac t ion .  

.' 
'F- ina1 |y,  the CBOEasserts that the doc t r i ne  o f  

p r imary  j u r i sd i c t i on  requ i res  th i s  Cour t  t o  e i  t he r  

d i sm iss  o r  s tay  the  Eoard  o f  T rade ' s  c ]a im .  The CBOE 

o asserts that the pending comment and review peri od 

rega rd ing ' i t s  p roposed  ru l e  i n t e rp re ta t i on  with the SEc 

U requ i  res  th i s  Cour t  t o ,  a t  t he  ve ry  l eas t ,  stay these 

Y proceed i  ngs ,  

10  The CBOEargues that several  factors weigh in 

f avo r  o f  s tay ing  these  p roqeed ings ,  i nc lud ing  on € ,  t ha t  

1?  the  Board  o f  T rade ' s  c la im  i s  w i th in  the  S € c ' s  s ta tu to ry  

t e  j u r i sd i c t ' i on ;  two ,  t he  p roposed  ru l e  i n t e rp re ta t i on  i s  

. l A  w i t h jn  the  S €C ' s  expe r t i se ;  t h ree ,  t he  SEC i s  f am i  l i a r  

1 E  w i th  the  cus toms  and  o rac t i ces  w i th in  the  secu r i t i es  

16  exchange  indus t r y ;  and  fou r ,  de fe r r i ng  to  the  SEC w i l l  

' t 7  no t  au tomat i ca l l y  p rec lude  j ud i c ia l  rev iew .  

In response the Board of  Trade contends that 

i t s  c la im  i s  based  on  a  con t rac t  and  no t  a  ru le  o f  t he  

CBOE.  However ,  i n le res t i ng i y ,  I  no te  tha t  I  asked  the  

e l  ques t i on  du r ing  o ra l  a rgumen t  o f  Mr .  Kopecky ,  wh € t h € r  o r  

no t  t he  ex t i ngu ishn ren t  o f  t he  r i gh ts  wou ld  cons t i t u te  

?3  no t  on l y  a  b r € ach  o f  con t rac t ,  bu l  a  v io la t i on  o f  t he  

?4  ru ' l es  and  he  conceded  tha t  yes ,  i t  p robab ly  wou ld  a l so  
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1 cons t i t u te  a  v ia la t i on  o f  t he  ru les .  I  t h ink  tha t  i n  

and of i tsel f  pret ty wel l  demonstrates lhe fact  that,  

!) contrary to the assert ion of  the Board of  Trade, that 

4 t h i s  i s  no t  a  ga rden  va r ie t y  b reach  o f  € on t rac t  ac t i on .  

3 The Eoard of  Trade aiso asserts that the 

6 doc t r i ne  o f  p r ima ry  j u r i sd i c t i on  i s  no t  app l i cab le  whe re  

an  admin j s t ra t i ve  agency  canno t  p rov ide  the  re l i e f  

I sough t .  The  Cour l  d i sag r . . ees  w i th  tha t  pos i t i on ,  

I Con t ra ry  to  the  Board  o f  T rade ' s  asse r t i ons ,  t he  S €C ' s  

to  ac t i on  w i th  rega rd  to  the  CBOE 's  amendedproposed  ru le  

1 1  change would in substance amount to a declaratory 

12  judgmen t  as  to  the  mean ing ,  r i gh ts ,  and  ob l i ga t i ons  

13  under  the  p roposed  ru le  change ,  Thus ,  t he  S €C  may  

adequa te l y  p rov ide  the  re l i e f  reques ted  i n  Coun t  2 .  

1 5  Cons ide r i ng  t he  imp l i ca t i ons  o f  a  dec i s i on  by  t h i s  Cou r t  

1 6  rega rd ing  the  p rope r  i n te rp re ta t i on  o f  t he  1992  

ag reemen t ,  t he  w ise  and  p ruden t  cho i ce  fo r  t h i s  Cour t  

' tB  wou ld  be  t , o  de fe r  such  a  de te rm ina t i on  to  the  SEC.  

t o  As  the  pa r t i es  a re  aware ,  even  i f  t hey  don ' t  

adm i t  i t  exp l i c i t l y ,  t . he  SEC b r i ngs  a  spec . i  a l  expe r t i se  

to  i ssues  conce rn ing  secu r i t i es  l aws  tha t  has  

comprehensive € f f € c t  on the markets and investors.  Such 

consequehces must not be taken l ight ly,  The Court  

wou ld ,  t he r € f o re ,  under  any  c i r cums tances  s tay  the  
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1 proceedings unt i  l  a determinat ion is made by the 

adm in i s t r a t j ve  agency  w i t h  p r ima ry  j u r i sd i c l i on .  

J Based upon the foregoing the defendant, 's 

4 mo t ion  to  .d i sm iss  pu rsuan t  t o  Se € t i on  2 -615  i s  hea rd  and  

granted as to Counl 1.  Defendant 's mot ion to digmiss as 

o t o  Sec t i on  2 -619  i s  hea rd  and  g ran ted  as  l o  coun t  2 .  

7 P lease  d ra f t  you r  o rde r .  As  I  i nd i ca ted ,  t he  

I p la in t i f f s  a re  g ran led  l eave  to  nep lead .  I  don ' t  know 

I wha! you are goi  ng to do about Count 2,  but i f  you want 

1 0  to  make  a  s tab  a t  i t  f ee l  f r ee  to  ! r y .  Twen ty -e igh t  

1 1  days  to  rep i  ead .  

cou r t  i s  i n  r ecess ,  

(Wh ich  were  a l i  t he  p roceed ings  

1 4  had in the above-ent i  t l  ed 

1 5  cause .  )  
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I 

IN TIIE CIRCUIT COURT OF COOK COUNTY, I{-LINOIS 
COUNTY DEPARTM€NT-CHANC€RY OIVISION 

I ,  € r ego ry  L .  A rms t rong ,  an  O f f i c i a l  C ,ou r t  

Reporter for the Circui t  Cour ' .  of  Cook County,  County 

Department-CHANCERY DIV'SION, do .bereby oer*r.ify that 

reported in stenotyp. e the proceedi ngs had at the hearing 

of the aforementi oned cause; that I ther..eafter caused 

the foregoing to be transcr ibed i .nto typewri t ing, whi.ch 

I  hereby c € r t . i fy to be a true al ld accurate tranecr i .pt  of  

the proceed' i  ngs had before the Honorable THOMASDuRKlN, 

Judge  o f  sa jd  Cour t .  

o84-OO 1 036 

DATED THIS_29th-DAY

OF*J anuary_, 2O0O1


o o  



IN TH €  CTRCUIT COURTOF COCK COUNTY, I{-LINOIS 
COUNTYOEFARTI.IENT-CHANCEflYDIVISlON 

I ,  the Honorable THOMASDURI(IN, Judge of the 

C i  rcui  t  court  of  .Cook County,  presidi  ng Judge at t 'he 

hearing of  t f ie aforement ioned cause, do her,eby cert i fy 

that the above and foregoing is a t rue and correct 

Report  of  Proceedings had at '  the said hearing. 

AND, fORASM{ICH, THER€FORE, as Lhe matters 

and  th i  ngs  hereinbefore set forth do not otherwise ful ly 

appear of record, the at torney for 

Lhe Lenders this Report  of  Proceedings and 

prays that th6 same may be signed and sealed by the 

judge of th is Court  pursuant to the statute in such case 

made  and  p rov i .ded ,  

WHICH IS ACCoRDINGLY DONE this 

day of  , l 9 _ .  

Judge 
C i r cu i t  Cour t  o f  Cook  Coun ty ,  
I LL INOIS  

O I  



EXHIBIT B




AGRENMENT 

This Agreement is made and entered into this 7thday of Augusr,2001('Effective Date) 
by and betweenthe Board of Trade of tlre city of chicago, Iac., a Deiaware lon-stoc.k 
corporation(the"csot), andthe chicago Board options E>rchangeIncorporatcd,a Dolaware 
non-stock corporation (the'CBOE 

). 

WHEREAS, paragraph(b) of Article Fiffh of CBOE's Certificate of lncorporation 

fArticle fnb{U)') pioviaet, amongother things, tlar wery prssentond futurE memberof lhe 
CBOT who appliesfor membershipin the Corporation 8nd who oth€rwise qualifiesshall,60 long 
as he remains a member of the CBOT, b€ entitled to be a mernber of the CBOE{ihis right of 
membersof the CBOT to become members of the CBOE is referred to herein asthe "Exercise 
Righf'; 

WHEREAS,the CBOT dd the CBOE enterod inro an A€reem€r dat€d as of S€pt€mber 
I, 1992 (the "199i Agreement') for the purposeof resolviaga dispute as to tbe meaning of 
certaintenns as usedin Article?ifth(b) and the nature and scope ofthe ExcrcisaR'ight; 

WTIEREAS, the CBOT intends to Pulsu€ a skategic r'eEtructuringas specifically 
contemplatedby that cenain RegistrationStatementonForm S-4 (RegisbatiorNo. 333-54370); 

WHEREAS,additionaltlisputeshave arisen between the CBOT and th€ CBOE regarding 
the ExerciseRight in the conGxt of the CBOT's proposedstategie r€strucnldng and the 
expandedoperationof CBOT's electronic trading systemproposed to be imple$Fnl€d in 
coruectiotr th€rewith; and 

WHEREAS,theparties,in theirovun capacity and on behalf of their r€spective members, 
wish to resolve theseadditional disputes to their mutualbenelit; 

.. NOV/, THEREFORE, in coosideration of the foregoing and the muhlal promises ad 
agre€mentscontainedhs€in {but subjectto section l1 below), the parlies,in their owncapacity 
aad on behalf of thcir rcspectivemembers,p rsuant to thc authorizciion of th€ir rcspective 
BoardsofDireotom,agre€ as follolv€: 

I. DEFINITIONS. 

For purposesof ihis Agreement,th€ definilions set forth itr this Section I' including 
r€vised dofinitions of certain termsprev"iouslydelined in lhe 1992 Agreement'shall apply-
Capita.lized t€rhs used but not furtb€r &fined in this Agreemenrt shall have the respective 
meaningsascribedlo such term6 in thc 1992 Agreement. 

(a) "RegisrarionStalentnt" mearxthatoeruin Registration Staternent on Form 54 filcd 
by the CBOT with the Securitiesand Exchange Commissionurder tbe Securitiec Act 
of 1933(RegistrationNo. 333-54370). 



{b) 
'CBOT RestructuringTransactions'meanstheproposed st-atcgic iestructuring ofth€ 
CBOT and the related expansionof its eleotronic tradingoperationsdcscribedin the 
Registratio!Stat€menl, asaraendedby /'mordrn€lts No, I tbrough 4 andasfurther 
ancndcd subject to the provisions of Seotion I 1 (b). 

(c) "Exsrcise Right Coupon- rneansthe instrumentto be islued to eachof the lJ02 
CBOT Full Members pursuant.to aitd as part of the CBOT ReslructurilB 
Trmsactions,which shalt evidence and tcpresent the Exercise Right and whichshall' 
subjectto satisfastion oflhe oth€'r conditionsto beingan Bligible CBOTFull Meurber 
as defined below,entitlethe holder thereoflo become an Exerciser Member. 

(d) "Eligibte CBOTFutl Member" hasthe rneanirg set forth in the defmition of that term 
in thel 992Agreement,providedthat upon consummationof the CBOT *estucturing 
Transaclionsand in the abssne of any other rnalerial changesto the structure or 
ownershipof the CBOT or to th€ fading rightsandprivilegEsappurt€iant to aCBOT 
Full Membershipnot contemplated in thc CBOT R€stucturing Transaciions, an 
irdividual shall be deemed to bc an Eligible CBOTFull Manb€r if the individual: {i) 
is the owner of (A) 25,000shartsof Class A Common Stock of the CBOT (such 
number being subjectto anti-dilution adjustrnent in the event the Cla*sA Corntnon 
Stock is subjcct to a stock split, rererse splii, slock dividend or other stock 
distribution made to o(isting shareholders, or the isdudlc€ of sharesto existing 
sharetroldenat less thar fair market value), and (B) one (l) sharc of Class B 
Cunrnon Stock, Series B-1, of the CBOT,and{C) one(l) ExerciseRiSht CouporL 

to such owrrrsbip, 
and(iii) rneetsthe applicablernembershipand eligibility requirements of the CBOT 
and is deemed to be a '€BOT Full Membe r" rmder the CBOT's Rules and 
Regulationsthenin cffect. CBOT Class A CornmonStoch CBOT Class B Common 
Stock and ExerciseRight Coupons may b€ separat€ly bougbt and sold, aad may be 
unbundledandrebuadle4for purposesofqualiffing the owner ihereof as an Eligibl€ 
CBOTFull Member. 

(ii) has not delegat€d any of the rights or privilcgcs aPPud€loant 

(e) "Eligible CBOT full Member Delegate" has ihe mcaning sct forth in the definition of 
that term in the 1992 Agr€em€n! providedthat upon consummation of the CBOT 
RestnrcturingTransactions and in the absence of any othtr material cha4es to the 
structure or ownorship of tlre CBOT or to the trading rigb6 and privileges 
appudeiant to a CBOT Full Membership not contemplated in the CBOT 
RestructuringTralsactions,an individual shall be deemed to bc an eligible CBOT 
Full Mcrnbcrdelegatejf tle individual (i) is in possessionof (A) 25p00 sbares of 
Class A Common Stock of rhe CBOT (suchnumbcrbcing subject to antidilution 
adjustment in the €v€nt li€ ClassA CommonStock is subject to a stock split, r€verse 
splil, stock dividend or othcr stock distribulion made to existing sbareholilcrs, or fte 
issuancc ofsharcs to existing shareholdcrsat less than fair marketvalue),and{ts) one 
(1) shar€ of Class B ComrnonStock, Series B-1, of the CBOT, and (C) oae (l) 
Exercise Right Coupon"(ii) holdsone or mote of the items Ihred in {i) abovethrough 



delegation ratha lhan own€r$hip, and (iii) meetsthe applicable mtrrbcrship and 
€ligibility rcquir€ments of rhe CBOT and is decmedto be a 'CBOT ltll Msnber 
oJegats und; rhe CBOT's Rulesand Regulations then in effect' For thepurposesof 
this provision,thewords'in possessionof" shallbe deemed to includepossessionby 
o*no"hip, leasq or, in the case of shares, by pledge or assignment agr€€ttrent 
relatingto such shareswhereunderthe owner of sqch shares isprecludedfrom selling 
or transfeningthemdwing the term ofsuch pledgeor assignmsntagreement. 

TIIE CBOT'S AGROEMENTS. 

(a) The CBOT a€rces' in its own capacity and on belralf of its m€rnb€rs, that only an 
individualwho is an Eligible CBOT Full Mernber or anEligibleCBOT Full Mernb€r 
Delegate is a member of the CBOT within the meaningof Article Fiffh(b)elieible to 
be aa Exerciser Memb€r, Bubj€ct to the tefms and condiiionsof this AgreemeDl and 
to the €xtent trot inconsistent with ihis Agreemurt,the 1992Agl€emErrt 

(b) TheCBOT agre€s that aspdt of theCBOT RestructuringTtansaclioasit shall isgue 
e:ractly 1,402 shucs of Class B Common Stock, Sed€s B-1, and €xactly 1'4C2 
Exercise Right Coupons, and sbali distribute one(1) such sbare of Class B Comnon 
Stock and one (1) such Exercise Right Coupon to each of th€ 1,rrc2CBOT Full 
Membcrs,andwill not issue any additional sbses of ClassB Commoa Stock,S€ri€s 
B-1, or any addilionaiExercise Right Coupons. The CBOT shall also issue and 
ttistribute25,000 shaes of its Cla$s A Conrmon Stock lo each of the l'402 CBOT 
Full Msrnbers. CBOE for its o\r,mascountand CBOE memberswill be fiee to 
purchaseard to hol4 lease or sell the Class B sharesand the Exercisc Coupons 
withoul limitatio& and may also purchase,hold, lease or sell the Class A shar€s 
subjectto the same t€rms as otherpurchasersofClassA shares' 

(c) The CBOT agreesand tepr€sents that it bas createdand will maintain various 
incentives to promote the continued value of CBOT membership' including 
meaningfi:l member and de.legate fee Pref€rences {applicable !o the floor ad 
electronic trading platform) and pit closingprovieionsas describeil in the Registmtion 
Statement. Il addilion, CBOT agrecsto maintain seat ownershiprequitementsficr 
CBOT clearing finns. A schedule of, such current fee preferencesandincentives has 
beenprovided to CBOE by theCBOT and the CBOE has tak€n noticeoftbe rn€mb€r 
and detegatc feepreferencesreflectedin such schedula Thesef€E prcferernesand 
incentivesare o(pected to serr€ thepurposeofpreventing mass migration of CBOT 
exercisers to CBOE. Any questionsthat may subsequently aris€ as to th€ continu€d 
meaningfirlnessof suchpreferencesand bcentives for lhis purpose, as they may be 
amendedfrom time to tim6, shall bc submitted to binding arbitdtion in acconlance 
with Section7 of this Agreement. Ths arbitration panclwil) havethe authority: l) to 
determinewhelher th€ member and delegato&e prefereuces and olhet inoettives 
maintaiaedby theCBOTremainmeaningful for thepurposess€t for0) in this Section 
2{c); 2) if that determination is unfavorableto CBOT, to specify a rcrnedy for 
CBOT's faihue to maintain rneaningful f,ee prefcrences and incentives, including 



what CBOT mustdo to restoremeaningftl fte pleferencesandincentivcs; and 3) to 
prescribethe consequences of any failure by the CBOTdo take any action r€quired 
under the remedy specified by the arbitaiors, including any failure to ftstorB 
meaningful fee pref,ererres and imentives in the manner specified, within thirty {$) 
daysof the panel'sdecision. 

{d) The CBOT agrc€s that if a CBOT Full Membertlelegates his or her mernbership 
rights to a CEOT Full lfember Delegate who exercises to b€corb€ an Ercrciser 
Member, the CBOT Full Member/delegatorrelinqui$'esall member tradiag righte at 
both the CBOT and the CBOE,ard may trade only as a €ustom€r at €ustomer rates at 
the CBOT unkss the member/delegator ournsanotherCBOT mernbershipwhich 
entitles tbat mcmber to meinber trading ri.ghtsandaaflsaction raic$ 

{e) TheCBOT agreesthat CBOT Full MemberDelcgateswho are ExerciserMernbersof 
the CBOE rray $ado on thc CBOTs electronictradingplatfomr only at cDsqnet 
mtes. The CBOT agees rhat CBOT Full Membas who are Ex€rciscr Members of 
the CBOE may rade on the CBOIIs elcctronic trading platlorm as a CBOT membcr 
at memb€'r rat€s only if they are nst physically present on theCBOEtrading floor and 
are not logged on to ihe CBOE's electronictrading platform' If a CtsOT Full 
Member is presenton the CBOE trading floor or is logged on to the CBOE's 
elcctronic triding plarform at the time an order is enteredor alteredon the CBOT's 
el€ctronic trading platform by or on behalf of such nember, then such member will 
be charged 'CBOT customerrat€s for Fad€s resultingfrom thc cxeution of such 
orders. 

ff) 	TheCBOT agr€$ to amend its rules, effectiveno later than thetonsummationof tle 
CBOT Restructurir:g Transactions,lo the €xlent necessary to ifiPl€rn€nt the 
provisionsof this Ageement. 

(g) Within live {5) days follou,ing the Eff€ctive Date of this Agr€€m€tit, the CBOT will 
fil€ a notice of vohmtarydismissalof its amended tomplaint for dedaratory and 
injunctive relief and darnages, Civil Action No. 00CH1500, filed ou Fcbruary 16, 
2001,in th€ CkouitCourt of CookCounty,Illinois, Chancery Division 

TIIE CBOE'S AGREEMf,NTS. 

(a) The CBOE agrees, in its ourn behalfand on behalfof its members,that an Eligible 
CBOT Full Member or an Eligible CBOT Ful! Member Delegatcis a mernbcr of the 
CBOT within the meaning of Ariicle Fifth(b), and is eligible to be an Ex€rcis€r 
Memberuponsatisfactionof th€ lermsand conditions of this Agreernent an4 to the 
extentnot inconsistent urith the terms and conditionsof this Agr-eerneng the 1992 
Agr€em€nt. 

{b) The CBOE a€r.€es to submit to binding arbitration in accordancewith Section 7 of 
this Agt€€menl qu€stions conceming the continuad meaningfidnessof member and 



delegatef,eepreferencesor olher incen{iv€s fur the purpose of prevsntingmass 
migrationof CBOTexerciserstoCBOEas decribed in S€ction 4c)' 

.(c) Within five (5) dala following the Effeclive Date of this Agreement'th€ CBOEwill 
withdrawandterminateits proposedrulomaking rcquest {File No. SR'CBOE4G44)' 
initially filed with the Commission ooAugust3Q 2000 and fiuther a€rees thatit shali 
tak€ no action to amend, nodiff or otherwise limit, ot t€minate or causeto expie. 
whether by intdpretation or othenvise,tbe Exelcise Right as a r€suft of the 
corpletion of the CBOT's Rtsructuring Transactions,excePt as con*mplated 
herqin 

4. ELECTRONIC TRADING. TheCBOT andCBOEareeachftee to develop, pmvide' 
maintain and use electroDic trading platformsandto det€rninE lh€ir respcctive tradinghoursand 
access policies for all their respective pmductswithout suoh action adverselyaffecting the 
ExereiseRight except as such action maybeinconsist€|lt with theprovisions of this Agleemeut. 

5. INFORMATION SH.A.RING.The partiesagrs€ to provide firll information regarding 
the siatus of all members inclrrding e>rercisersand delegate orercisers on a current and 
confinuingbasis. 

6. F'LTRTIIERASSURANCES. The CBOT and the CBOE shall takesuchftdber steps 
toward €nsuring thattheir respectivemernbershipsunderstaodtheimplicationsofthis Agreement 
asthey shall reasonably agree, includin& )eithoutlimitation,tlc developmenl ofeither ajoint or 
sepErate"questionandanswer"publications,in either case subjectto the approval of both the 
CBOT andthe CBOE and otherappropriatematerialsfor distribution to the membership of thc 
CBOT and rhe CBOE. In addition, thc CBOE and the CEOT will actively pursuecosl-sharing 
andothermutually beneficial iniriatives. 

7. ARBTTRATION. Questionssubj€ct to arbitation in accordance witb Sections 2(c) and 
3(b) ofthis Agreemsrtshall be submitted to arbitation in Chicago,Illinois r:nde.rtheauspicrs of 
the AmericanArbilralion Associalion('AAA") and putsuantto lbe Comll€rcial A6itation 
Rulesof the AAA iD effect at lhe time arbitation is jnitiated. The arbitsalion panelsballconsist 
of thee arbitators: one mbiE"ator select€d by €ach of the partieswithin 15 days after receipl of 
the dcmand for arbitratior! and a neutral arbitralor seiectedby the two party-appointed 
arbitrators. If the two party-appointedarbitrators cannot agr€e upon a p€rson to serve as lhc 
neural arbitrator within 3O days after thc partieshave notified each other ofthe id€ntity of tle 
pany-appointed arbitrators, rhe neutral arbitrator shallbe selected by the AAA. 

8. @YEBISNG.LAW. Exceptto &€ €xtent that this Ageementis govemedby ztty l'.sl 
of theUnitedStatesor of a rule or regulation adopted by a regulalory agency pwsuant to any 
such law, this Agr€smsnt shall in all respectsbegovemedby and construed in accordancewith 
the lawsof the State of Illinois, without rcgard to its conJlicts oflaw doctrine. 

9. ASSICNMENT, This Agreement shall be binding upon andinure to tlp bcnefrtof &e 
succ€ssors and permittedaigns ol each pady h€Feto, providedlhat no rigfrts, obligations or 
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liabilities hereundershall be assignable by anyparty wiihout the prior wriflcn conserd oI the 

o*c, p.rty. It is expresslyundersioodandagreedby tbepafi€s that the convcflion of the CBOT 
"a -nc'x-stock, 

from belawae not-for-prof,t oorporation into a Delawarc stock' for+ro6t 

p*"uarll to the cBoT R€*ucturing Transactionsshallhavenoelf,eotwhatsoeveron 
"orporation or the I 992 Agreemfitthevalidity or enforceabilityof this Agreemcnt 

lo. oTHER AGREEMENTS. Tt1e19y2AgrEEm€nt shall refiain in-tull force 8ndeffect' 

and the cBOT and the cBon-hereby reaffirm all of their respective rights fld obllg.atiorrs_ 

thseunder exceptthat if anyprovisionof the 1992 Agrcomentconflictswith a:ryprovisionof 

this Agreement ihe provisions-of ihis Agr€em€nt slpll control. Tlre CBOT -and-lEC.tsOE agr€e 

that tlis Agr€emsri and, to th€ extcnt consist€n1with this A'grcement'th€. 1992 AgTmer-tt 

reflect the iomplete ancl:exclusiveunderstandirgand agreenentof theparti:s corrcemingthe 

ExerciseRighti and supersed€all prior proposals.and communicatiora{orzl or writt€n) by oI 

b€twe€n th;piltio ooih" sobiuct. fbe CFOT ard tlre CBOE agree to be boundby this 
""tn"Agreementand not to take any action inconsistent Y'ith this Agre€ment' 

11 APPROVALS. 

(a)TheCBoTandCBOEmutuallyagreethatitisappropriateflld-withinthem€aBing 
and spirir of Article Fifth(b), for the cBoE to inte$rct Article FiffKb) in accordance 
wirh ihe provisionsof this Agreement. The CBOT andthe CBOE ackrowledgethat, 
as an inierpretation of Ani;b Fifttr(b), this Agreementmust be filed with and 

approv€d by the Sccurities andExchange Commission C'SEC') in order-to become 
eiiecrive. The CBOE will submit any rule ch*ges required to implementthis 
Agreementto the sEC for ils review andapproval.The ctsoE atrsoint€ ds to submil 
this Agreement lo the approval of the cBoE mernbership.The cBo- E will use its 
best eiforts to obtain apFovat fiom its membership ard the SEC in lhe most 
expeditiousmaru,"rpossibie. The CBOT intendsto submitanyrulechanges required 
loimpl €mentthisAgre€m€nttoth6colrunodityFuturcsTlading=Commissiol 
(.cFT-c')foritsreviewandapproval'TheCBOTwilluseitsbest €ffortstootdain 

. . approvalf,tom.the CFTC in the mct ex@iti,ous' manner possible-If ttp SEC' fle 
ifTC, or mA, refuse anyof the above approvalsmkss c€rtain changes ae madq 
thepartics agrce to consider in goodfaith the adoption ofthe nccessalychanS€s a$ 
expiditiously asposeible'If tbeSEC,tbe CFTC or the CBOE membeshipthercafrer 
refusetheir approval, despitetheparties' goodfaith efforts,flds Agltom€nl sh€ll bc 
nult and void, as if never executed,andneitherpany shall be dsned to be in any 
way boundby anytermor provision, iacluding anyagEemexrtor acknowledgement, 
of this Agrcem€nt. 

(b) This Agreement shall be attachedas an €xhibit 10theCBOT's RegistralionS{atement 
and the material provisions of ttris Agreement shall be sltmmadt€d in that 
Registlation Statsn€nt. Tbis Agreeinent shall be null andvoi4 as ifneYer-ex€cut€d, 
and neirher party shallbe deemed tc be in any way bound by any 1€rm or provision' 
including anyagr€em€nt or acknowledgernent,of this Agreement if l) thc SEC does 
not declare the R€gistration statemenl €fleclive; 2) if thc cBoE doesnotcons€nl to 



amendmentsto the Rogistation SraErneritsubs€quet:tto AmendrnentsNo' I tluough 

4 which consent shall iot be rmrcasonably withhcld; 3) the CBOT mernbashipdoes 

,,ot vote10 approvethe resgucturingiransactionsdescribedin the Regislration 

Staternent4)'tlle CBOT does not recoive a favorable ruling from the Intemal 

Reu"r,,reSi*'*" 1"IRS'), in form and substance satisfaoloryto theCBOfs Boardof 

nir..rorr, rclating to G restricturing transactionsdeecnae'1in the Regbtrarion 

Statemeni;5) the- CBOT do€s not receive any required apprwals by tb€ CFTC 

relafingtothi restnctudngtransactionsdesoribedia the RcgistationStatement;or5) 

ord.r or othergovernmentregulationprohibits or restsic6 the restructuring 
" "ouri use its best trarsactionstlescribedin the Registration StJtement.The CtsOTwill 

efforts to obtain approval from the SEG the IRS aad the CFTC in the rnost 

-u-er possible. If tha SEC, theIRS or r'he CFTC refusetheir approval 
"ipraitiou. aremade,theCBOT agr€es to consultwilh the CBOE andtouJcss certain changes 
consider in gooa faith the adoption of the neoessarychmgesas opeditiously as 

possible. 

CHICAGO BOARD OPTIONS BOARD OFTRADE OF 

EXCITANGE, INCORPORATED TIIE CITY OF CIIICAGO,INC. 

By: /sl Wiltiam J. Brodskv By: /V Nickolas Neubauer 

TITLE: Chairman& CEO TITLE: Q!girma!-

By: /si Mark F. Duffo By: /s{ D.avid J.V.j!+le 

TTTLE: Vice Chairman TITLE: PtesidentandCEO 
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1 I I {  Ti I €  CIRCUIT COURT Of COOK COUNTY' ILt t rNOIS 

CO{JNTY DS9AAT}AENT - CHANCERY DIVI S trON 

4 THOITAS A. BOND. 	 )  

5 P l a i n t i f  f  ,  	 \  

6 vs .  	 )  No '  01  CH L4427  

7 CHICAGO BOARD OF  OPT IONS 	 )  

It EXCHANGE,  	 )  

9 De fendan t .  	 )  

t 0  

RsPoRT oF  PROCSEDINGShad  a t  t he  hea r ing  

72  o f  t he  above -en t i t l ed  cause ,  be fo re  t he  Hono rab le  

13  STEPI {EN  SCI I I LLER,  Judge  o f  sa ld  Cou r t ,  on  } l onday  

L4  t he  17 th  day  o f  Sep te rnbe r  2001  a t  t he  hou r  o f  

15  app rox i r na te l y  	 11315  o ' c l ock  a ,m .  

16  
PRES ENT  :  

17  MR.  GARY HOLLANDERI  
on  beha l f  o f  t he  P la i n t l f f s i  

i . 8 	 MR.  i 9 I  L I , I  AM QUTN' .4N ,  
on  beha l f  o t  t he  De fendan ts i  

19  } . {R. PAUL DENGEt. 
on  beha l f  o f  t he  De fendan ts i  

MR.  GARY JOHNSON,  
on  beha l  f  o f  t he  De f  endan t . s .  

Joyce  t edg € r ,  084 -001292  
4 J  o f f  i c i a l  cou r t  Repo r te r  

C i r cu i t  Cou r t  o f  Cook  € oun t y  
24  coun ty  Depa r tnen t  - Cha rce ry  D i v i s i on  

http:QUTN'.4N


T l lE  CLERX:  ?he  11  |  15  s € t  na t te r ,  0 - !  C I {  442  7 ,  

2 Sond  vs r sus  ch i cago  Boa rd  o f  op t i ons  Exchange .  

3 l i lR .  f iOLLANDER:  Good  no rn ing ,  you r  Hono r .  

4 "Ga ry  l t o l l ande r  f o r  t he  P la i n t l f fE .  

I {R .  DSNGEL :  Pau l  Denge l ,  one  o f  t he  a t t - o . r neys  

6 f o r  CBOE.  

UR.  9U INLAN:  Good  morn lng ,  you r  l l ono r .  

8 W i l l i am  -Qu in l an  on  beha l f  € f  CBOE.  

9 MR.  JOI INSOI {!  Gary  Johnson '  you r  f l ono r ,  on  

1 0  beha l . f  o f  t he  Ch i cago  Boa rd  o f  T rade .  

't '! THE  coURT:  I  have  go t  mo t i ons  t o  d i sm iss  

L2  be fo re  ne  f i r s t  o f  a11  

f ' l  I f  movan t ' s  counse l  w l sh  t o  make  o ra l  

a rgu&en ts ,  t € n  m inu tes .  No  more .  

] B  You  may  p roceed .  

MR.  QUINLAN:  Thank  you ,  you r  l l ono r .  

You r  Hono r ,  counse l ' s  conp la i n t  seeks  t o  

I d  Jo i n  t he  adv i so ry  boa rd ,  CBOE nembers  on  an  

L t  ag reemen t ,  2O01  ag reemen t  app roved  by  t . he  CBOE 

boa rd  o f  d i r ec to r s  and  t h €  boa rd  o f  d i r ec to r s  o f  

2 t  t he  Boa rd  o f  T rade  o f  t he  C i t y  o f  Ch i cago  t o  

i n t e rp re t  t h €  CBOE exe rc i se  r i gh t  he ld  by  C8O?  fu l l  

members .  

24  P la i n t i f f s '  conp la i n t  see *s  a  dec la ra t i on ,  



1 se € k i ng  

F i f t h  s  

J 

b 

8 

9 P la i n t i f f s  aE ' se . l t  w i t hou t  

10  2001  ag reenen t ,  t he  2001  ag re € r nen t  

f i f t h  B  and  t he  CBoE  members  mus t  

amendmen ts ,  pu rsuan t  t o  a  vo t i ng  

13  f o r t h  i n  A r t i c l e  F i  f t h  3 .  

14  The  2001  ag ree tnen t  i s  no t  an  am € ndmen t  

1 q  A r t i c l e  ! ' i f t h  t s ,  r a the r  i t  i s  an  i n te rp re taL ion  

16  A r t i c l e  F i f t h  B  wh i ch  was  nec € s s  i t a ' Led  by  t he  

I 7  CBOT 's  p roposed  res t t r uc tu r i ng  wh i ch  ! t ou Id  change  

1 e  t he  na lu re  o f  i h €  CBOT rn €mbe rsh ip .  

19  The  2001  ag reemen t  l n t e rp re t s  wha t  i s  

r egu i red  t o  qua l l f y  aE  a  CSOq  member  r . t ho  i s  

2 l  en t i t l ed  t o  become  a  CSOE ex € r c i 6e  m €mbe r  Pu rsuan t ,  

t o  A r t i c l e  F i f t h  B .  

23  P la i n t i f  f s  seek  an  inJun € t i on  to  p roh i  b i  t  

cBOE f  ro rn  p r .esen t i ng  to  the  n €mbers  fo r  an  adv iso ly  



/


I vo te  i nv i t i ng  t he  t nembersh lp  t o  pa r t i c l pa te  j . n  

consensus  ! r i t h  r espe € t  ! r . o  t he  ag r € eme t l t  be fo re  i t  

i s  f , i l ed  l r i t h  t he  SEC.  

4 P t ra i n t i f f  i s  aLso  ess € n t i a l l y  seek lng  t o  

enJo in  cBOE f ron  p ropos ing  an  l n te rp re ta t l on  o f  i t s  

). membersh lp  r u l es  - , - o the  SEC un t l l  t hey  have  t aken  

an  adv i so ry  vo te  i n  a  Ba r t i cu l a r  way  t ha t  t h € y  

8 c l a im  i s  app rop r i  a te  .  

9 t he l r  no t i on  mus t  f a l l  and  t he  conpJ 'a i n t  

1 0  nus t  be  d i sm iss € d  f o r  f ou r  r easo t s .  

1 1  F i r 6 t ,  t he  2001  ag reem € n t  i s  an  

r2  i n t € r p re ta t i on ,  no t  an  amend rnen t  as  sugges ted  o f  a  

J . J  membe l  r u l - e  o f  t he  Na t i ona l  Secu l i t l e s  Exchange  and  

L4  as  6uch  i s  sub jec t  t . o  t he  l egu la to r y  app rova l  by  

15  t he  SEC be fo re  i t  becomes  e f  f  ec t i . ve .  

16  second ,  f ed € r a l  l aw  requ i r € €  t he  sEc  no t  

17  t he  cou r t s  t o  dec ide  ques t i ons  o f  me tnbe rsh ip  i n  

18  na t i ona l  secu r i t y  exchanges  such  as  p resen ted  h € r e  

r9  by  t he  2001  ag reemen t  and  aE  i n t € r p re ted  by  t he  

Buck ley  case .  

Th i r d ,  t he  Doc t r l ne  o f  P r ima rY  

Ju r i sd i c t  i on  a t  t he  ve ry  I eas t  r € qu i r es  t h i s  ,Cou r t  

t o  s t ay  t he  P la i n t i f  f s '  ac ' " i on ,  t o  s t ay  t he  

24  P la i n t l f f s '  a € t i on6  un t i l .  t he  S -EC ru l es  on  whe the r  



I Lh i s  i , s  an  app rop ! i a te  ag reenen t  under  the  20O 1  

2 ag re €men t .  

J Fo r  a I I  t hese  r € a sons  t he  comP la in t  shou ld  

4 be  d l sn i ssed  on  t he  bas i s  o f  2 -619 

5 Fou r th ,  we  ra l se  t he  ques t i on  t l r a t  

o P la i n t i f f  has  no  s tand ing  t o  a1 lege  a  schedu led  

nember  vo te  conce rn ing  t he  2001  memb € r sh tp ,  2001  

I ag reenen t .  

Tha t  b reaches  t he  1992  ag {eemen t .  

1 0  P la i n t l f f s  we re  no t  pa r t l es  t o  t he  1992  ag reemen t  

1 1  and  P la i n t l f f s  w i l l  r a i se  no  f ac t s  i n  suPPo l t  o f  

r2  the i r  asse r t l on  t ha !  t hey  we re  t he  i n tended  

13  bene f i  c i  a r i es  o f  t he  ag ree rnen t .  

14  Fo r  a I t  t hese  r € a sons  we  b € ] i e ve  i t  

15  app rop r i a te  t o  d i sm iss  unde r  2 -619  and  2 -615 .  

15  You r  Hono r ,  i n  l ook ing  a t  t he  ag reemen t  

l ' 7  i t se l f  as  t o  whe the r  i t  i 6  an  amendnen t  o t  an  

18  i n te rp re ta t l on ,  we  t h i nk  c l ea r l y  i t ' s  an  

1 ( l  i n t e rp re ta t i on ,  

z v  such  an  a rgu tnen t  t ha t  i t  i s  an  a tnendmen t  

4 L  1 s  a t  odds  r , r l t h  t he  exp r € s sed  t e rms  o f  t he  2001  

ag reem € n t  i t se l f  wh i ch  s taLes  t ha t  i t  i s  an  

t 5  i n t e rp re ta t i on  o f  A r t i c l e  F i f t h  B  rdh l ch  mus t  f i l ed  

24  and  app roved  by  t he  SEC i n  o rde r  t o  becom €  



e f f € c t . i ve ,  

Second ,  ne i t he t  t he  ' exp r € s s  l a f l guage  no r  

a t he  i n ten t  o f  t he  2001  ag reemen t  i n  anyway  changes  

4 A r t i c l e  F l  f t h  B .  

5 f ns tead  i t  me r € l y  i n t e rp re t s  wha t  i t  aeans  

6 t o  be  a  cBoE  menbe r  f c r  pu rposes  o f  t he  exe l c i se  

r i gh t  and  such  an  i n te rP re ta t i on  i s  cons i s ten t  w i t h  

I t he  cBoE  p lan  and  s t r u € t u re 

9 An  i n te rp re ta t i on  o f  A r t i c l e  F i f t h  B  does  

10  no t  r equ l re  an  80  Pe rcen t  a f  f  L r rna t i ve  vo te  o f  t he  

11  exe rc i se  t nemb € r s  i n  t he  CBOT.  

L Z  Th i s  i s sue  ra i sed  i n  P la i n t i f , f s '  comP la in t  

13  a l so  conce rns  some th ing  wh i ch  canno t  t ake  e f f ec t  

L4  un t i l  t he  SEC apProves  i t .  

15  A l l  t he  menbe rsh lp  r u l es  i n  t he  na t i ona l  

15  exchange  i nc l ud ing  i n te tp re ta t l on  mus t  be  app roved  

1 . ,  . b y  t he  SEC und € r  t he  pa r t i cu l a r  U .S .E .  s t a tu te  and  

L U  t he  Code  o f  Fede ra l  Regu Ia t i on6 .  

19  Because  t he  20OL  ag reemen t  i s  a  p roposed  

20  i n te rp re ta t i on  o f  t he  exe rc i se  r i gh t ,  a  CEOl  r u l e  

a f f ec t i ng  member € h i p  r i gh t s  l s  subJec t  t o  t he  SEC 

and  t o  some  ex ten t  t o  C fT  app rova l  be fose  i t  can  

Z J  t ake  e f f ec t .  

24  P la i n t i f f s  comrnon -j ' aw  conp la i n t  b reach  o f  



1 € on t rac t  and  d € c  I  a  ra to ry  r e l i e f  shou ld  b €  

a d i  sm iss € d .  

J rhe sac Cong ress  a f so  i  n t . ended  t o  r € gu l a te  

4 t o  t hea rea  o f  € x change  r s €mbe rsh iP  exc lus i on  o fth €  

,f, t he  s ta tes  in  th i s  case .  

5 The Appe l  la te  cour t  

7 cong ress  had  d i sp laced  s ta te  

I nembersh ip  i s sues  a r i s i ng  a t  

9 ' exchanges  such  aE  t he  cBoE .  

The  Secu ! i tY  gxc } l ange  Ac t  exP ress lY  

11  empowers  Lhe  sEc  t o  r ev i ew  a I1  nembersh iP  i s su € s .  

72  ?HE COURT:  We11 ,  Suck Iey  doesn ' t  € x cLude  

t ?  pa r t i es  t o  come  to  a  s ta te  cou r t  o r  f ed € r a l  cou t t  

1 4  f o r  t ha t  r na t t e r ,  t o  dea l  l t r i t h  s imp le  con t rac tua l  

t q  i s sues ,  does  i t ?  

1 A  MR.  QUINLAN:  Tha t  iS  coT ICCt .  

1?  THE COURT:  we l l ,  pu t t i ng  a  f , ace  on  t he  

18  comp la in t  t ha t  I  have  he re ,  wou ld  l t  be  f a l r  to  say  

I 9  t ha t  changes  i n  t he  o rgan i za t l ona l ,  1n  t he  

o rgan i za t i on ' s  ! u1 € s ,  i t s  me thod  o f  ope ra t , i on  a re  

2 t  subJ  ec t  t o  SEC sc luL iny .  

22  They  have  no  p r lma ry  j u r i sd i c t i on  t o  dea l  

23  w i t h  t ha t ,  bu t ,  g "ene ra l l y  changes  regu i re  an  

i n i t i a t i ve  t o  b €  t axen  and  J f  t he re ' s  a  con t . r ac t  



1 beLwe € n  embers  rega rd ing  an  aPprova l  PEocess  

be fo re  i n i t i a t i ves  a re  t a l<en  ? tou ldn ' t  t h l s  be  j us t  

? a  s imp le  con t rac tua l  i s sue  t ha t  t heY  wou ld  be  f r ee  

t o  come  to  a  s ta te  t r i buna l  v r l t h  l i t i ga t i on?  

R .  QUINLAN:  I f  t ha i  $ ras  6uch  an  i 6sue?  

6 THE COURT:  Th € y  con tend ,  t hey  con tend  l e t  - -  

7 me  j us t  - -

8 MR.  QUINLAN:  SUTE'  

COURT3  Hypo the t i ca l l y .  t hey  a re  say ing  ou r  
"HE  

ag reeaen t  was  t ha t  i n  t e rns  o f  ho rd  vae  en t l t l e  

11  peop le  t o  exe rc i se  membersh ip  iE  de f i ned  by  58  and  

72  i n  t he  even t  t ha t  t he re  Eay  be  a  des i r e  t o  r nake  a  

change  be fo l e  we  bo the r  t he  SEC '  we  a ] . e  go ing  t o  

see  whe the !  we  ag lee  l n -houEe  t o  even ,  t o  even  ask  

1 q  t he  SEc ,  maybe  even  i f  e  ag ree  t he re  shou ld  be  a  

1 <  change ,  t he  SEC may  no t  ag ree ,  bu t  w l t h  r ega rd  t o  

1 ' 1  t ak i ng  t he  i n i t i a t i ve  i o  t he  f i r s t  i ns tance ,  l ve  a re  

18  go ing  t o  impose  t h i s  80  Pe rcen t  l u l e  wh i ch  i s  I  

1 c !  guess  a t  t he  hea r t  o f  t he  b r l ng ing  o f  t h i s  ac t i on '  

20  wou ldn ' t  t ha t  be  con t rac tua l  i n  na tu re?  

MR.  QUINLAN:  On l y  l f  i t  was  an  a rnendmen t  t o  

t he  l u l es ,  you r  Hono r .  and  t he re  l s  no  amendmen t  t o  

23  t he  ru l es  he re  .  

24  You  have  t o  be  chang ing  t he  subs tance  o f  



1 t he  ru1e ,  3he  ru l e  aa  you r  Hono r  knows  

spec i f i ca l l y  psov ides  i , - ha t  a  CBOT n -ember  who  

J possesses  t he  f u l 1  bene f i t s  o f  be ing  a  C8O memb € r  

4 i s  en t i t l ed  t o  be  an  exe l c i se r  o f  t he  l i gh t  t o  

5 op .e ra t €  a l so  the  "CAOE'  

6 f t  l " eaves  i t  Jus t  aL  t ha t  po ln t .  I n  t he  

199?  case  whe re  I t e  had  t h .e  r eo rgan i za t i on  o f  t he  

8 ch i cago  Eoard  o f  T rade  r+h i ch  we  r , {e re  l n  f l on t  o f  

9 you  oD ,  you r  Hono r ,  i n  som €  Pa r t  and  . a l so  i n  f r on t  

10  o f  Judge  Du rk i n  w i t h  t he  ve ry  same  th i ng  and  Judge  

I I  Du rk i n  i n  t ha t  case  f ound  exac t l y  as  wha t  r . ' e  a l e  

a rgu ing  he re ,  t ha t  r € a I l y  wha t  e re  we re  do ing  was  

t 5  i n t e rp re t i ng  wha t  t ha t  exe t r c i s . €  r l gh t  who  - -  

14  possesses  t he  ex € r c i se  ! 1gh t .  

l 5  A t  t ha t  t ime  ce r t a i n  changes  be ing  made  by  

- t o  t he  Boa rd  o f  Txade  .  No l t ,  t he re  a re  d . l  f  f  e ren t  

L7  changes  be ing  nade  and  t he r €  a re  d i f f e ren t  

18  s t r uc tu res ,  

l : t  t t ha t  has  been  c r € a t ed  i s  a  Lo ta I I y  

2A  d i f f e ren t  s t r uc tu re  w j . t h  a  d i f f e l en t  g roup  o f  

2L  r i gh t s  b € i ng  he ld  i n  a  bund l , e  o f  r i gh t s .  

Th .e re  i s  a  i . r ha t  t hey  ca l l  a  C lass  A  s tock ,  

23  25 ,000  sha res  o f  t ha t  and  c l ass  B  s tock  and  € l a ss  C  

couPons .  



Now,  t h €  qu € s t i on  i s  who ,  ha t  Po r t i on  o f  

2 t , ha -L  o r  hov  do  you  l n t .e rp re t  t ha t  t o  be  cons l ' s ten t  

w i t h  possess ing  a I I  t he  f u l 1  r i gh t s  and  ben € f i t s  o f  

4 a  CBo1 !  member  t o  be  an  exe rc i sed ,  t o  be  en t i t l ed  t o  

exeEc i se  a  r iEh t  and  Hha t  t h € y  hav €  done  unde r  t he  

6 2OO1  ag reemen t  l r o r k i ng  w i t h  t he  Ch i cago  Boa rd  o f  

"t T rade  i s  t o  come  up  l r l t h  a  p roPosa f  t o  i n t e rp r € t  

8 t ha t ,  bu t  t ha t  has  no  e f f ec t  wha tsoeve r  un t i l  t hey  

9 go  t o  t he  SEC and  say ,  a l e  we  co r rec t  unde r  ou r  

lo  ce r t i f i ca t €  and  unde r  ou r  ce r t i f  . l ca te  o f  

- t r  i n co rpo ra t i on  i s  t h i s  a  co r rec t  i n t e rp re ta t i on?  

I s  t h i s  one  t ha t  we  can  rnake?  I s  t h i s  t he  

13  one  t ha t  nakes  sense?  I s  t h i s  one  t ha t  t he  SEC w iL l  

14  app rove  and  i t  has  no  e f f ec t  un t i l  we  do  t ha t .  

1 , 5  So  wha t  t hey  have  done  he re  i s  t he  same  as  

L6  t hey  d i d  i n  ' 92 ,  1s  exac t l y  t he  same  p roc € du res  

t 7  we re  f o l l owed  l n  ' 92  and  t he re  } ' as  a  vo te  a l so .  

18  THE COURT:  We I l ,  why  does  i t  l equ l r e  ag ! € emen t  

19  t hen  be tween  t he  cBoT  and  t he  cBoE  g i ven  t ha t  wha t  

you  a re  do ing  i s  dec id i ng  l r ho  a  CBOT n €mb € r  i s  f o r  

?7  t he  pu rpose  o f  exe rc  i  se  ?  

z z  MR,  QUINLAN:  Because  i t ' s  b .e t t e r  t o  r r o r k  r r r i t h  

z 3  t hem and  come  up  w i t h  a  s t r uc tu re  t ha t  makes  sense  

24  fo r  bo th  o f  you  s i nce  i t  ope ra tes  e f f ec t i ve l y  t o r  

10  



the CB'O?, th.ey have art  l r t ter €s t  l r r  t ha t  because  

they  a re  t r y ing  to  co f l vey  to  sone  members  a t  l eas t  

t he  f u l L  b € ne f i t s ,  t he  r i gh t s  unde r  t he  o r l g i na l  

4 l  r  4O2  ho lde rs  o f  a  c t sOT  ce . r t i f  Lca te .  

5 Tha t ' s  wha t  t r y i ng  t o  be  p rese rved  t h rough  

o t h i s  b € cause  i t  goes  back  t o  t he  ve ry  t i ne  Ln  wh i ch  

t hey  enLe red  i n to  t h €  ag r € enen t  and  c rea t € d  t he  

I CBOE.  rhey  wan t € d  t o  g l ve  t hen  t he  bene f i t .  

9 So  we  need  to  knov r  wha t  t he  CBOT wou ld  

lo  l l ke  t o  i nc l ude  and  t hen  we  have  t o  i n t € r p re t  

1 t  whe the !  i t  can  be  1nc luded .  

L 4  l f he re  i s  a l l  t hes €  bund le  o f  r i gh t s  t he  

13  same  as  t hose  1 ,402  peop le  had  be fo re  and  as  we  

r4  l ook  a t  i t  and ,  we  i n te rp re t  and  we  say  you  hawe  

1 .5  go t  t o  g i ve  t hem eve ry th i ng ,  you  have  go t  t o  g i ve  

16  t hem th i s  who le  bund le  and  t hey  ag reed .  

L7  Tha t  heLps  us  obv ious l y  i n  go ing  t o  t he  

18  SEC because  t he  SEC n i11  l ake  t ha t  i n t o  accoun t  

19  when  t he )a  make  t he i r  de te rm ina t i on .  

20  w i t h  you ,  CBOT.They  rnay  say  I  don ' t  ag ree  

27  a re  go ing  t o  doAba t  doesn ' t  make  sense  t o  us .  We  

22  d i f t e ren t l y  andi t  d i f f € r en tLy  and  t hey  w i l l  do  i t  

'  z5  t h €i f  t hey  do  i t  d i f  f e ren t l y ,  t hb t  s  

24  b l nd lng .i n te rp re ta t i on  o t  t he  ru l e  t ha t , s  

- L L  



L The  ru l €  i t s . e l f  has  no t  changed .  The re  i s  

no  am €ndmen t  t o  the  ru le  and  the  P rov i s ion  abou t  

J t he  €O  pe rcen t  vo le  on lY  apP l i es  i f  you  a re  

4 am € nd ing  t he  ru1e .  

5 N ,ow '  You  can  a rgue  sub  s i l en t i o ,  

5 imp l i c i t l y  you  a re  t r y l ng  t o  anend  i t .  | l ha t  i s  

P la i n t i f f s '  a rgumen t .  

I The re  i s  no  i n ten t  he re  and  f r ank l y  t h €  

t 2OO l  ag reenen t  c l ea r l y  nakes  t ha t .  I t ' s  no t  an  

10  Ln ten t  l n  any  way  t o  anend  i t .  

l 1  I !  i s  me re l y  an  i n ten t  t o  i n t e rP re t  i t ,  t o  

L2  t ake  i n to  accoun !  t he  change  and  c i r cums tances  '  

13  Tha t ' s  wha t ' 5  been  done  he f € .  Tha t ' s  aL I  t ha t ' s  

14  been  done  he re  and  i t  r ea l l y  i sn ' t  a  ca t .  o f  a  

15  d i  f  f e ren t  b reed  ,  

16  I t ' s  t he  same  b reed  we  have  had  be lo re .  

! I  I t ' s  t he  same  p rocess  we  had  be fo re  excep t  t h i s  

18  t ime  t he  cBoT  ag rees  w i t h  us  a l . so  t ha t  t h t s  i s  t he  

19  r i gh t  p rocedu re  ! o  b €  f  o l l o l r ed ,  no t  nece € sa r i l y  l r e  

20  go t  t he  r i gh t  r esu l t .  

z t  Ou rs  i s  a  p roposa l ,  bo th  ou l s  and  t he  CBOE 

and  caoT a re  mak ing  tha t  p roposa l  to  the  s8c ,  

. , 4  Tha t ' s  fo r  t .hem to  dec ide  and  i t  canno t  becone  a  

f i na l  p roduc t ,  j - t  canno t  have  any  b ind ing  e f fec !  



un t i l  ! " €  do  t ha t .  

.t You r  . i l on -o r ,  o f  cou rse  the  same a rgunen ts  

t ha t  we  have  nade  b € f o l e ,  you  know ,  ope ra tes  i n  

4 t h i s  i ns tance .  You  can  have  a  con f l  i c t l ng  aesu l t .  

5 I f  you r  l l ono r  dec ides  one  and  t hen  we  go  

6 t o  t he  SEC and  t hey  dec lde  sone th i ng  e l se ,  now  we  

have  a  p robJ .e rn  o f  r r h l ch ,  wh i ch  i s  t h €  on €  $h i ch  i s  

con t ro l l  j , ng  and  wh i ch  1s  ru l i ng  and  t ha t ' s  t he  ve ry  

I t h i ng  Buck ley  po . l n ted  ou t .  

10  They  sa id  you  can ' t ,  because  as  you  know  

1 t  t he  p reem inenc €  wou ld  igo  t o  t he  SEC.  bu t  we  hav €  

I 2  peop le  re l y i ng  on  d i f f e r € n t  pos i t i ons  and  t ha t ' 8  

13  why  i t  i s  no t  a  s i np le  ga rden  va r i e t y  con t rac t  

d i spu te .  

L f ,  I n  f ac t  i t ' €  no t  even  on  t he  

l o  have  nade  no  e f f o r t  Lo  t r y  and  change  

1 . 7  amend  t he  con t rac t  o r  do  any thLng  o t  

18  THE COURT:  Jus t  one  momen t .  

19  (Whereupon ,  t he re  i t as  a  b r i e f  

2A  pause  i n  t he  p roceed ings .  )  

Z L  THE  COURT:  Qkay ,  90  ahead .  

22  MR.  JOHNSON:  Ga ry  Johnson ,  you r  I l ono r ,  on  

t 5  b € ha I f  o f  t he  Eoa rd  o f  T rade ,  

24  I t  i s  i t  r e l a t € s  t o  o f ,  cou rse  a  l i t t t e  - -  

l 3  



.t b i t  d i f f e ren t  f r om wha t  Mr .  Qu ln l an  Ls  t a l k l ng  

abou t .  

?he  key  f ocus  o f  ou r  mo t i on  t o  d l sm iss  

4 t u rns  on  t h €  f ac t  t ha t  t h i s  co lnp la i n t  a l l eges  a  

5 b reach  o f  t he  1992  ag reeneng  f  r o to  Pa rag raphs  23  and  

25 .  

I t  i s  c t ea r  t ha t ' s  wha t  i t  a l l eg € s  as  an  

I e f f o r t  t o  ge t  i n t o  t h i s  cou r t .  

9 Th i s  i s  a  s i t ua t i on  Ln  $ th i ch  t he  

10  P Ia i  n t i  f  f s  l t ho  a re  no t  pa r t i es  t o  t ha t  ' 92  

11  ag reemen t ,  have  no  s tand ing  t o  sue ,  no t  Jus t  one  o f  

12  t he  pa r t i es ,  bu t  bo th  o f  t he  pa r t i € s  t o  t he  1992  

l 5  ag reemen ! .  

14  I  ag ree  i n  f ocus  i ng  on  t he  s tand lng  po iR t  

I : )  o f  M r .  Qu in l an ' s  po in t  t ha t  wha t ' s  a t  s t ake  he re  i s  

1 6  s imp l y  an  i n te rp re ta t i on  by  t he  CBO8 .  

l 7  I t ' s  an  i n te rP re ta t l on  and  i t ' s  a  

1 8  p rocedu re  t ha t  i s  exac t l y  t he  p rocedu re ,  t ha t  i s  

t 9  t he  2001  p rocedu re  i s  exac t l y  p rocedu re  t ha t  t he  

20  two  exchanges  i o1 .1  oued  i n  1992  $ t i t h  t he  1 ,992  

21  ag reemen t .  

Rha t  a l so  was  an  i n te rp re ta t i on  as  t h i s  

23  i  s  .  Tha t  a l so  r . r as  pu t  ! o  a  maj . o r i t y  vo te  o f  t he  

CBOE members  as  t he  CEOT p roposes  t o  do  he re .  

t 4  



1 Th l s  i s  an  i n te rp re ta t t on ,  a  r i gh t '  I t  i s  

done  so  by  con t , rac t  '  

3 t i ha t  P la i n t i f f s  a re  seek i  g  t o  do  i 6  € ue  

r+ bo th  pa r t i es  t o  a  t l , I o -pa r t y  con t rac t  c l a im ing  t ha t  

3 t hose  pa r t i € s  sonehow a re  b reach ing  a  con t rac t  t ha t  

6 t hose  pa r t i es  a ' g ree  t hey  a re  no t  b reach lng .  

Tha t ' s  comp le te l y  d i f f e ren t  f r oa  any  o f  

8 t he  t h i r d -pa r t y  bene f i c i a r y  cases  t ha t  P la i n t i f f s  

c i t e  and  i t  i s  a l so  co tap le te l y  d i f f e ren t  because  o f  

t he  ex i s t ence  i n  t he  ' 92  ag re € f i ea t ,  t he  con t rac t  

11  t ha t  t he  t h i r d  pa r t i es  a re  seek ing  t o  c l a im  b reach  

L2  o f  ,  sec t i on  6C .  

1 ?  Sec t i on  5c  says ,  "The  Pa r t i € s  t o  t he  

ag reeRen t ,  t ha t  i s  t he  cBoE  and  t he  goa rd  o f  r r ad .e  

15  can  sue  t o  en fo r € e  t ha t  ag reemen t  on  t he i r  own  

16  beha l f  o r  on  b € ha1 f  o f  t he i r  menbe rs . "  

Th € r e  i s  no  p rov i s i on  t ha t  a I l ows  t he  

18  nembers  t o  sue .  So  we  have  a  s i t ua l i on  i n  wh i ch  

19  t he  con t rac t  speaks  and  wha t  t he  con t rac t  says  j - s  

20  t ha t  t he  pa r l i es  can  sue .  

2 t  I t  does  no t  say ,  i t  does  no t  P rov ide  a  

scene  t o  any  o f  t h €  memb € r s  o f  e l t he r  o f  t he  

23  exchanges  t o  sue  and  f o r  t ba t  r eason  we  b .e l i . eve  

t ha t  t h i s  co rnp la l n t  f a i l s  t o  s t a te  a  c l a i n  



1 comp le te l y  and  you r  t r l o t ro r  doesn ' t  n ' eed  to  reach  

even  t he  t suck ley  i s sues ,  

3 Thank  you .  

THE COURT:  Mr .  Johnson ,  i f  I  acceP t  you r  

f a rgumea t  t ha t  a t  b € s t  t he  P . ] - a :n t i f f s  a re  i nc i den ta l  

D bene f i c i a r i es  o f  t h t s  ag ree tnen t .  doesn ' t  t ha t  s € en  

k i nd  o f  pecu f i a r  s i nce  58  wou ld  seem to  have  no  

8 pu rpose  o the r  t han  t o  p ro tec t  t he  l nd i v i duaL ,  t he  

9 va lue  o f  an  i nd i v i dua l  t r ad ing  l i cense  a t  t he  CBOE?  

10  I  mean  i t  acknow ledges  t he  CBOT he1p ,  t be  

I I  c on t r l bu t i ons  o f  i t s  t neEbe rsh ip  and  t hen  i t  

p rov i . des  more  t han  I , 402 ,  1 ,402  f r ee  exe rc i se  

' t ?  oppo r tuo i t i es  t o  t r ade  on  t he  CBOE fo r  l ess  t han  o r  

14  w i t hou t  paymen t .  

I E  Doesn ' t  t ha t  appea r  t o  b €  des igned  

15  spec i f i ca l f y  t o  add  va lue  t o  t he  membe l sh lp  o f  bo lh  

t he  CBOT and  CBOE members?  

1 e  MR,  JoHNSON:  f  don ' t  d i sag ree  r . t i t h  t ha t  a t  

19  a l l ,  you r  Ho f l o r ,  as  i t  l s  bu t  t he  t h rua t  o f  my  

20  a rgumen t .  you r  ques t i on  has  a  b roade r  i np l i ca t i ons  

2 I  t han  ny  a rgumen t  t ha t  I  j u s t  made .  

THE COURT:  Yes .  

4 3  I ' lR .  JOHNSON:  Bu t  Lhe  t h rus t  o f  ny  a rgumen t  i s  

24  t ha t  t he  PLa in t i f f s  have  no t  sued  he le  f o r  b reach  
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1 € f  A r t i c l e  F t f t h  B ,  ?hey  have  sued  f - o r  t he  b l each  

4 o f  t he  l - 992  ag reemen t .  

I THE  COURT:  R igh t ,  because  imp l i c i t l y  t hey  a te  

sdy ing ,  i t  e rou ld  impac t  on  t he  va lue  o r  na tu re  o f  

5 l i censes  o t  va r i ous  members  o f  t he  CBOE fo r  

6 exe rc i se  on  t he  CBOE.  

M .  JOHNSON:  Y € s ,  bu t  t hey  haven ' t  b rough t  

a t ha t  c l a im .  

9 They  haven ' | - ,  f o t  l r ha teve r  r eason .  I  

1 0  be l i eve  t he re  wou ld  l r e  a  de f i c i ency  i n  i ha t  c l a im ,  

1 1  t ha t  i s ;  aa  e f f o l t  d i r ec t l y  t o  en f . o r ce  A r t i c l e  

r2  F i f t h  B ,  bu+ ,  nha t  t hey  bave  done  i s  sue  unde r  a  

13  conL rac t  t ha t .  does  no t  i nco rpo ra te  t he  t e rms  o f  

l 4  A r t i c l e  f i f t h  B ,  bu t  r ea  l  l y  as  a  r ec i t a l  t ha t  t a l  l s  

15  abou t  A r t i c l e  F i f t h  B .  So  i t ' s  t he  con t rac t ,  t he  

16  b reach  o f  con t rac t  ac t i on  t ha t  we  a re  he r €  f o r  and  

T7  i t ' s  t he  b !each  o f  con t rac t  ac t i on  t ha t  1s  

18  i nadequa te l - y  p l ed  i n  ou r  v i ew .  

19  The  f ac t  t ha t  A r t l c l e  F i f t h  B  has  as  l t s  

20  i n ten t ,  and  one  cou ld  a rgue  f r ank l y  whe the !  i t s  

i n t en t  was  t o  g ran t  any  o f  t he  cBoE  nembe t r s  as  

z z  opposed  t o  CBOT members  and  t , hese  a re  CBOT members  

no !  CBOT menbe rs  .  

24  THE C .OURTI  So  t . he  i s sue  you  a re  t ak i ng  rea l l y  

1 . ,  



i s  t ha t  t hey  a l l - eg €  no  damages  as  bene f i c i a r i es  o f  

t h i  s  € on t r ac t  ?  

J MR '  JOHNSON:  I  t h i nk  i t ' s  beyond  t ha t .  

4 Th € y  a re  n . c - t  b € ne f i c i a r i es  o f  A r t l c : l . e  

5 F i f t h  B .  Ph € y  have  no  s tand ing  and  a11e9 €  no  

5 damages  as  we l I .  

7 t he  pa r t i es  to  th € t  ag teenen t  a r ' e  he re  and  

I a re  i n  ag reemen t  on  wha t  i t  means .  

9 THE COURT:  ! 1e11 ,  i f  t hey  a l l ege  damag € s .  s € u l d  

l 0  t ha t  r ec t l f y  t he  s tand ing  i s sue?  

11  Tha t  i s  i f  t he  imp l i ca t i on  we re  d i r ec t  

L2  impac t  on  t he  va lu €  o f  a  CEOE menb € r sh i p .  

13  MR.  JOHNSON:  No ,  t ha t  $ touLd  no t  r e € t i  f  y  i . t .  

L4  MR.  QUINLAN:  you r  Hono r ,  j us t  a  po in t  on  t ha t .  

15  T I {E  COURT3  You  w i l l  have  a  chance  t o  a rgue .  

16  MR.  f lOLLANDERr  Tha tk  you .  you r  l { ono r .  

T2  You r  l l ono r ,  I  t h i nk  t he  De fendan ts  a re  

18  rea11y  t f , y i ng  t o  wa l k  a  f i ne  l i ne  he re '  

19  The  Boa rd  o f  T rade  makes  no  a rgumen t  t ha t  

20  ou r  ac t i on  i s  p reemp t i ve  and  i n  f ac t  f  : r om you r  

2 I  l l ono r ' s  know ledge  a ,nd  t he  e t (h i b i t s  you  have  be .en  

g i ven  I  be l i eve  you  a re  a l r a re  t ha t  t he  Boa rd  o f  

Z J  T rade  has  s t r enuous l y  a rgued  t ha t  unde r  

c l - r cums tanc .es  whe re  l r e  a re  des l i no  w i t h  an  ac tua l  

18  



1 S8C  ru l e  v i o l a t i on  o r  a  v i o l a t i on  o f  t he  f ede ra l  

s t a tu te ,  t he le  i s  no  p reenp t i on .  

S in i I a r l y  t he  Op t i ons  Exchange  makeE  no  

a rgumen t ,  doesn ' t  add r . ess  t he  i 6sue  o f  whe the r  

: A r t l c l e  F i f t h  and  t he  1992  ag reemen t  a re  3ne  

6 l n teg ra ted  con t rac t  bo th  under  the  te rms  o f  t h ' e  

7 documen ts  and  unde r  t he  c l oc t r i ne  s € t  f o r t h  i n  

U Teppe r  ve rsus  Dee r f i e l d  Sav ings  and  Loan  and  I  w i l l  

9 t e . L l  y o u  w h y  a n d  $ t e  h a v e  eve ryone  has  touched  on  - -

1 0  t h i s .  

1 1  Le t  me  g i ve  you  an  examP le .  I f  t he  

t z  op t i ons  Exchange  cane  i n  an .d  sa id  t he  1992  

ag reemen t  i s  sepa ra te  and  d l s t i nc t  f r oo  A r t i c l e  

t 4  F i f t h ,  t he re fo re  any  changes  cou ld  be  mad €  i n  t he  

L 5  1992  ag reemen t  by  a  s i np le  ma jo r i t y  vo te .  

16  Okay ,  i f  you  l ook  a t  t ha t  ag reemen t  '  

L7  t ha t ' s  t he  ag reemen t  t ha t  con ta l ns  t he  1 , i l  02  t soa rd  

l 8  o f  T rade  member  exe rc i se r  l im i t a t i on ,  

r .9  So  i f  t ha t  cou ld  be  changed  l oy  a  s i s rp l e  

20 rnaj  o r i t y  t h € n  i f  t he r €  v r e re  940  Boa rd  o f  T rad €  

z !  e xe rc i se rs ,  t hose  peop le  cou ld  cone  i n  an .d  on  t he i r  

22  s t r eng th ,  w i t hou t  ge t t i ng  a  s l ng le  Op t i ons  Exchange  

1 3  vo te ,  t hey  cou ld  change  t ha t .  

24  They  cou ld  say  we  have  dec lded  now  th .e re  
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can  b €  10 ,OO0  B € a rd  o f  T l ade  ex € r i i se '  

THE  COURT:  Doesn ' t  t ha t  impac t  on  t he  

J - d ra f  t s t nansh ip  o f  t he  1992  ag reemen t  mo le  t ha t r  1 t  

4 does  on  t he  l og ib  t ha t  you  a re  s € e k i ng  t o  u rge  no$?  

5 MR,  HOLLANDER:  NO '  T  - -

6 THE COURTI  I  mean ,  I t ha t  iS  p ro tec ted  und € r  t he  

7 1992  ag reemen t  15  wha t  l t  says '  Amendmen t  o f  

I A l t i c I e  B ,  58 .  

9 I f  t he re  1s  a  t { ay  o f  chang lng  de f i n i t i ons ,  

10  i t ' s  no t  58 .  

11  MR.  HOLLANDSR3  l i e l L ,  t ha t ' s  t he i r  a rgunen t ,  

T2  co r rec t ,  bu t  t o  do  t ha t  and  wha t  I  am  no t i ng  i s  t he  

13  Op t i ons  Exchange  do € sn ' t  d i s t i ngu i sh  t he  A r t i c l e  

14  I ' i f  t h  l anguage  f ! om th €  1992  ag !eenen t  because  t hey  

15  know  they  wou ldn ' t  wan t  t o  do  t ha t  i n  t he  f u tu re .  

16  Tha t ' s  no t  how  they  ac tua l l y  i n t e rp re t  

t 7  t h i s  con t rac t .  we  gave  you  t he  v i ce  cha i rman ' s  

18  message  t o  t he  members  whe re  he  c l a ims  t ha t  a  

19  change  i n  t he  l anguage  o f  t he  1992  ag ree f l en t  i s  an  

20  amendmen t  t o  A r t i c l e  F i f t h  and  t ha t  i s  € o r r ec t .  

27  Unde r  f l l i no i s  La l '  even  i f  you  don ' t  l ook  

a t  t he  l anguage  i n  t h i s  con t rac t  un less  t h € r e ' s  

23  some th ing  i n  t he  documen t  i t se l f  t ha t  says  t o  t h €  

24  con t ! a r y  ! hese  a re  one  l n teg ra t € d  con t rac t .  



Tha t ' s  t he  on l y  way  i t  makes  sense  I  

2 su -bn i t  t , o  i n te rg re t  t hese  ag r € emen ts  because  

o t i l e rw i se  t he  Boa rd  o f  T rade  can  cone  i n  and  t ake  

4 back  eve ry th i ng  t ha t  r ' r as  g i ven .  

5 TnE  COURr :  Bu t  as  Mr ,  Johnson  has  a rgu € d ,  t he  

5 ag reem €n t  i s  be twe € n  t he  exchanges  and  the  m €mbers  

a ren ' t  s i gna to r i es  t o  t he  ag reemen t  and  I  r a l sed  

e t he  gues t i on  and  he  d i dn ' t  have  a  respon € e  f o r  l t ,  

a o the r  t han  t o  say ,  weJ .  1 ,  I  don ' t  t h i nk  t he re  i s  any  

lo  damag € s  t he re .  

11  I f  you r  c l i en t s  a re  re f y i ng  upon  t he i r  

L Z  t h i r d -pa r t y  bene f l c i a r y  s ta tus ,  whe re ' s  t he  da rnage?  

t3  UR.  HOILANDER:  We l l ,  t he  damage  i s  and  v fe  have  

1 4  se t  i t  f o r t h  i n  ou r  co rnp la i n t  t ha t  l he i r  vo t i ng  

1 5  r i gh t s  a re  d lm ln i shed  i f  i n  f ac t  you  have  a  s i r np le  

1 6  na jo r i t y  when  t he  ag re € nen t  p rov i . des  f o r  t he  dua l  

1 ?  80  pe rcen t  ma jo r i t y .  

1 u  I t e  aL so  have  a  regu € s t  f o r  dec  l  a ra t .o ry  

t9  j udgmen t  he r €  wh i ch  1s  - -

20  THE COURT:  Bu t  t h i s  adv i so ry  eLec t i on  . o r  

z l  r e f e rendum as  t hey  cha rac te r i ze  IX ,  1 f  t ha t  

€ ha rac te r i za t i on  ho Ids ,  one ,  l t  do ,esn ' t  l npac t  58 .  

z 5  S € cond ,  i t  doesn ' t  change  58 .  So  i f ,  you r  

2 4  c l i en t s  a re  re l y i ng  upon  t h i r d -pa r t y  bene f i c i a r y  

Z L  



t s t a tus ,  i f  t he re ' s  no  ha rm,  v tha t  ' do  th - ' ey  p red l ca te  

t he i r  s t and ing  on?  

3 MR.  HOLTaNDAR:  $e t I ,  t ha t  a rgu rR € n t ,  t ha t  

en t l . r e  a rgunen t  i s  ba6ed  on  a  f a l s €  p rem ise .  

5 Mr .  ou ln l an  has  come  up  he re  and  sa id  t o '  

6 you  t h i s  i s  s imB fy  an  adv i so ry  e l ec t i on '  

I t  can ' t  be .  Tha t  a l one  v l o l a tes  t h i s  

U ag reemen t .  so  be fo re  you  can  acce { ) t  h i s  a rgumen t  

I you  wou ld  have  t o  r u l €  aga in8 t  h im .  

LO  THE CoURT:  Bu t  i f  i t  do € sn ' t  ' change ,  I  t h i nk  

11  you  a !6  n i ss i ng  my  po in t  o r  I  am  pu t t i ng  l t  

12  I na r t i cuLa te I y ,  bu t  t f  i t  do € sn ' t  change  5g  g rh i ch  

13  you r  c l l . en l s  u rge  t hey  have  go t  a  v € s t ed  r i gh t  i n ,  

t 4  and  i f  i t  doesn ' t ,  t he  e l ec t i on  i s  conc luded ,  a t  

15  t he  end  o f  t he  day ,  i t  doesn ' t  r € s u1 t  i n  any  i n j u r y  

16  t o  you r  c l t en t s ,  how  can  t h € y  r e lY  upon  t h i r d -pa r t y  

L7  bene f i c i a r y  r a t l ona l  f o r  s  t and  i ng?  

18  .  MR.  HOLLANDER:  The  s imp le  ans$e rs  a re ,  one ,  i t  

I 9  does  amend  58  and ,  t $o ,  i t  does  danag €  t he  

20  P la i n t i f f s  i n  t h i s  case ,  

27  I  t  amends  58  c l  ea r . IY  because  as  

i n te rp re ted  i n  t he  1992  ag ree rBen t ,  5B  says ,  t he  

23  r i gh t  t o  exe rc i se  and  become  a  nember  on  t , he  

24  op t i ons  Exchange  canno t  be  sepa ra ted  f , r om the  



1 l ema  i r l i ng  s i gh t s  o f  t he  Eoa rd  o f  T rade  members .  

I t  c l ea r lY  says  t ha t '  Tha t  nas  a  l t ene f  i t  

3 g i ven  t o  t he  og t i ons  exchange  members .  

4 Th-e proposed new agreement  spec i f i ca l l y  

changes  t .ha t .  r t  has  the  I ' anguage  bund l ,ed ,  

A unbund t red ,  l ease  ho  I d .  

I t  t akes  t h i s  c  coupon ,  the  C  coupon  i s  

n t he  r i gh t  t o  beco  e  an  exe rc l se  nember  on  t he  

9 op t i ons  Exchange  and  i t  spec i f i ca l l y  says  t ha t  can  

10  be  so ld  sepa ra te l y  f l om  the  goa rd  o f  T tade  sea t .  

11  Tha t  i s  spec l f i ca l l y  an  amendmen t .  I t ' 6  

1?  an  180  deg ree  d i f f e rence .  

1 ?  fBE  COURT:  I t  says  t ha t  so$eone  o the r  t han  a  

f u l l .  cBoT  member  who  ho lds  Jus t  t he  C  couPon  can  

I A  t r ade  ?  

16  I rR .  HOLTANDER:  No ,  l r ha t  i t  says ,  t he  p r i o r  

L7  ag reenen t  says  you  canno t  sepa ra te l l t  se I I  -

18  THS COURT:  No ,  I  a rn  t a l k i ng  abou t  t h i s  

I : '  de f i n i t i on  o r  t h i s  ! e f i nemen t  o r  t h i s  

20  i n te rp re ta t i on .  

2L  I t  says  t ha t  i f  you  ov tn  a  C  coupon  a lone  

22  you  may  t r ade  on  t he  CBoE?  

23  MR.  HOLLANDER:  No ,  i t  does  no t  say  t ha t .  

?4  rHE  COURT:  I  d i dn ' t  r ead  i t  t ha t  v ray  e i t he r .  

23  



MR.  HOLLANDER:  No .  

THE COURT:  You  sa id  t hey  cou ld  se l l  t he  C  

3 coupon  and  t hus  t r ade .  

As  I  unde rs tand  i t  t he  re f i ne$en t  o r  t he  

5 de f i n l t l on  o r  t he  i n te rp re ta t l on  i s  CBO?  nembers  

5 a re  becom ing  sha r € ho l de rs .  

They  ho ld  t h ree  t h i ngs ,  bu t  t hey  n € ed  a l l  

8 t h ree  i n  o rde r  t o  t r ade  on  e i t he r  exchange  

9 You  can ' t  sepa ra te  t hem '  l l ow  t he  

10  p ropos l t i on  whe re  you  can  sepa ra te  } i ke  i n  a  

11  Buck ley  s i t ua t i on  you  can  l ease  you r  CBOP t rad ing  

L Z  r i gh t s ,  bu t  s t i l l  a s  t he  sem ina l  owne r  o f  t he  € BOT  

I J  sea t ,  t r ade  on  t he  CBOE,  t ha t  wou ld  b ' e  a  change ,  

L4  bu t  bas i c € 11y  as  I  r ead  t he  i  n t e  r p re t  a  t  i on  t hey  a re  

t5  seek ing ,  we  have  gone  t o  a  E tock  s i t ua t i on  and  we  

t6  r , r an t  l t  made  c l ea r  t he  s tock  s i t ua t i on  doesn ' t  

t 7  change  any th  j . n9 .  

1a  I t ' s  a l l  go t  t o  be  on  one  hand '  so  j ' t ' s  
,  

79  j us t  app f y i ng  5A  t o  a  d i f f e ren t  s i t ua t l on  t ha t  

20  wou1 .d  p reva  I  I  a f t e r  t he  reo rgan i za t i on  o f  t he  c t sOT ,  

21  bu t  r ea l l y  doesn ' t  chang €  t he  f ac t  t ha t  t he ! €  l s  

on l y  1 ,402  poss ib l e  exe rc i se  memb 'e ! s  and  t hey  have  

t 5  ' uo  owD eve ry th i ng .  

Nov t  do € s  i t  says  sone th i ng  d l f  f e ren t  t ha  n  
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1 t ha t  ?  

MR.  HOLLANDER:  l l ha t  i t  says ,  I  nean  . c l ea r l y  

and  i f  I  l n l e r red  o thec f l i se  I  d i dn ' t  mean  go ,  

t he re ' s  s t , i 11  go ing  t o  be  1 ,402  exe rc i se  mernbe rs  

q $ho  can  become  me tnbe rs  o f  t he  op t i ons  Exchange ,  bu t  

D wha t  t h i s  g i ves  peop l . e  t he  r  j . gh t  t o  do  1s  ba r t e r  

and  t he  r i gh t  t o  se l l  t he  exe rc i se  r i gh t  t o  t r ade  

I on  t he  op t l ons  Exchange .  

You  don ' t  have  t o  have  a  sea t '  a  f u l l  s € a t  

no \ , r .  you  can  t l ade -o f  f  pa r t  o f  you r  sea t .  You  can  

11  l a te r  on  co ine  and  buy  a  c  coupon  f r om somebody  e l s €  

L2  f o r  i ns tance  and  i n  essence  re i nv € s t  you rae l f .  

L3  THE coUR?:  G ive  ne  an  examp le  as  to  ho r^ t  

14  someone  can  t r ade  on  t he  CBOE unde r  t h i s  

' t E  i n t e rp re ta t i on  and  no t  o$ rn  t he  f u l l  package .  

16  MR.  HOLLANDER:  You  have  t o  own  t he  f u l l  

L7  package  t o  t r ad € .  

18  Wha t  you  can  do  i s  you  can  se l l  pa r t  o f  

19  t he  package .  You  can  se l : .  t he  C  Coupon .  

THE COURf !  Okay .  

2r  MR.  HOTLANDER:  Do l rn  t he  road  some  po in t  i n  

t ime ,  l e t ' s  say ,  t he  rna rke t  goes  down .  The  cos t  o f  

a  C  coupon  w j .  11  d i r n i n i sh ,  

24  EHE COURT:  We l1 ,  can  you  se l1  l he  C  coupon  and  

4 2  



I s t i l l  t r ads  on  t he  CSOE?  

i l o t "LnNDER:  Yes  ,  yes '  c l ea r l y  you  caa  '  

J R i gh t ,  and  t hen  do r t n  t he  road  you  can  

4 repu rchase  a  C  coupon  f r on  somebody  e l se ,  a  

d i f f e ren t  c  coupon  and  become  an  exe rc i se  l nember  

6 and  t r ade  on  t h €  OP t i ons  Exchange .  

The  ag reemen t  as  se t  f o r t h  i n  t he  

I comp la in t  by  t he  way  a l so  spec l f  i € a 1 l " y  r ede f i nes  

o t he  f u l L  member  and  t h €  f u ] 1 ,  f u l 1  e l i g i b l e  CBOT 

10  i u t l  ne rnbe r  and  e l i g i b l e  CB0T  fu l 1  member  de lega te ,  

11  Those  de f i n i t l ons  sPec i f i ca l l y  who  can  

t 2  exe rc  i  se  t he  r i gh t  - -

13  THE COURT:  Bu t  i t  s t i 1J ,  r equ i res  t he  f u11  

package  e i t he r  way ,  i f  you  a l e  a  de lagee .  

15  MR,  HOLLANDER:  R igh t .  

l ' D  THE  COURT:  You  need  t he  need  f u11  package .  

17  MR.  HOLLANDER!  I n  t ha t  r espec t  - -

18  THE COURTr  I f  you  a r €  a  CBOT menbe r ,  you  need  

19  t he  f u l l  package  o r  you  can ' t  exe rc i se .  

MR.  HOLTANDER:  R igh t '  i t  changes  t he  

de f  l - n j - t l on  as  f a r  as  b reak ing  up  t he  membersh ip  and  

z 4  who  can  t r ade  and  hov t  you  can  ge t  back  t h €  e xe r ' c i se  

23  ! i gh t  and  t hen  once  aga in  beco t r i e  a  po t € n t ' i a1  

exe r , c i se  m €mbe r  .  
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I spec i f  i ca l l y  by  i t s  t e rn  i t  r € de f i nes  

t ha t .  Now ,  you r  l t ono r  may  no t  t h i nk  t he  anendmen t  

3 i s  s i gn i f  i can t .  

You  may  no t  t h l . nk  i t  i s  go ing  t o  nake  t ha t  

K nuch  o f  a  d i  f f € r eoc € .  

6 uaybe  you  w iL l  t h i nk  i n  t he  t ong  run  t h €  

sea t s  a re  go ing  t o  be  rema ln  bas i ca l l y  t he  same  

I va l ue  i f  t ha t ' s  done ,  bu t  r r t t h  a l l  due  respec t  I  

9 don ' t  t h i nk  t ha t ' s  an  i s sue  ne  add ressed  h € r €  i n  

10  t h i s  cou r t .  o r  t ha t  we  add ressed  i n  t he  SEC o r  any  

11  o the r  f o rum o the r  t han  by  t he  vo l ce  o f  t he  mem.be rs  

t 2  he re ,  

I J  fEE  COURT:  V f . e l 1 ,  b reach  o f  con t rac t  r equ l , r es  

r4  damages  ,  t r ue?  

MR.  HOTLANDER:  Yes .  

16  TnE  COURT:  The re  i s  no  cause  o f  ac t i on  w l t hou t  

da tnages :  

18  You  a re  re l y i ng  on  t he  t h i r d -pa r t y  

l 9  bene f i c i a r y  t heo ry  f o r  you r  cause  o f  ac t i on  he re .  

20  The  J .np l i ca t i on  v rou ld  be  t ha t  t he  

t h i r d -pa r t y  bene f i c i a r y  wou I . d  be  i nJu red  i f  one  

4 Z  pa r t y  o r  t he  o the r  d i dn ' t  ho ld  t he  o the r  t o  t he  

23  con t rac tua l  r i gh t s  t ha t  t hey  have .  

24  Th €  t h i r d -pa r t y  wou ld  be  j u r i sd i c t i on .  



,l How  l , f i l l  t he  t h i r d  5)arty 

IrtR. HOT LANDE R : w a i t  1The i r  

how  wou ld  t hey  be  you are  

4 6ay lng?  

5 1 !HE  couRT :  By  t he  i n te rP re ta t i on '  by  t he  

6 amendmen t ,  cha rac te r i ze  as  you  v t i ] 1 ,  whe re  1s  t he  

i nJu ry?  

8 l , lR .  I IOL I -ANDER:  I  t h ink  i t ' s  t r . t o  sepa ra te  

9 i s sues .  

10  v i e  a re  i n j u red  by  t he  i n te rp re ta t l on  g f  

l - I  t h i s  be ing  a  s i r np le  na jo r i t y  and  ue  have  no td  been  

t o l d  adv i so ry  vo tes  because  we  have  a  vo t i ng  r t gh t  

- t J  g i ven  t o  us  i n  t h i s  and  i t ' s  d i r ec t l . y  A r t i c l e  - -  

14  r . i f t h  i n  i t s  en t i r e t y ,  t he  1992  ag reemen t  i n . l t s  

15  € n t i r e t y  add resses  t he  r l gh t s  o f  $embers  '  

16  The re  i s  no  ques t i on  ne  a re  i n t ended  anc l  

L7  d i l ec t  b € ne f i c i a r i es  and  we  have  vo t i ng  r i gh t s  and  

18  t hose  r l gh t s  a re  va l , uab f  e ,  

19  O f  cou rse  t ' hey  have  a  va lue .  You  kno i t ,  

2A  c a n  I  t e l l  you  t he !e ' s  a  marke t  t o d a l r  f o !  t h e  

27  v o t i n g  r i gh t?  

22  because  t h i s  has  neve rO f  cou rse  no t ,  

happened  be fo re ,  bu t  you  a re  r i gh t ,  as  a  m €mbe r  o f  

24  t h i  s  exchange  t o  have  no t  on l y  a  d i f  f - e ren t  vo te  ,  
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1 . bu t  a  no re  s t r i ngen t  vo te .  

I t r s t ead  o t  50  pe rcen t  € f  e ve rybody ,  80  

J pe r cen t  o f  bo th  g roups  o f  me&b € r s  '  Tha t  i s  

4 ce r t a i n l y  a  va luab le  r i  gh t  .  

tr f f ,  t he  vo te  i s  supposed  t o  90  a  ce r t a i n  

5 way  anc l  t hey  i gno te  t ha t  r l gh t ,  c f ' ea r l y  we  have  

been  Camaged ,  

I  don ' t  t h i nk  t he re ' s  any  i s sue  as  t o  

9 t ha t .  

10  THE COURT3  Le t  ne  ask  you  t h i s  qu € s t i on .  

11  You r  i n j u r y  v tou ld  be  t he  l oss  o f ,  a  va lue  

L2  i n  t he  vo t i ng  r i gh t s ,  s i nce  an  80  pe rcen t  r naJo r i t y  

t ?  i s  mo re  t han  a  s l np le  maJo l l t y .  

So  t o  some  ex ten t  t he  va lue  o f  t he  r i gh t  

1 5  t o  vo te  changes .  Tha t ' s  t he  i n j u r y  t ha t  yo r  a re  

16  c l a im ing ,  a t  l ea6 t  one  o f  t he  i n j u r i es  you  a re  

c l a lm ing ,  

1 e  l f  t h l s  we re  an  i n te rp r € t a t i on  as  opPos € d  

1 0  t o  a  change ,  58  speaks  on l y  t o  amend tn € n t s ,  no t  t o  

20  i n te rp re ta t i ons  o f  v rha t  f i ve  f o r  t he  ag re € t r en t  - -  

Z L  1 t se1 t  says ,  t r ue?  

22  M R .  H O T L A N D E RI  Y e S .  

23  THE COURS:  I sn ' , t  t he  SEC i n  a  b € t t e r  pos i t i on  

t han  a  common-1aw  cou r t  t o  dec ide  l i r he the r  o r  . no t  
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1 i t , ' s  an  i n te rp re ta t i on  o r  an  amend rnen t?  

2 l 4R .  HOLLANDER:  No ,  no t  a t  a l l ,  no t  i n  any  way  

3 and  I  t , h i nk  t he  ans$ re r  goeg  t o  t he  second  pa r t  o f  

4 t he  p r l . o r  ques t i on  you  asked  f i he re  you  sa id  ho$  a re  

5 you  danaged  by  t he  i n te tp re ta t i on  o f  t he  vo tLng f  

6 ru l . e  and  how a re  you  damaged  by  the  amendnen t  and  I  

l h i nk  t he  l r ho le  po in t  he re  i s  we  don ' t  have  t o  show  

I $ re  a re  damaged  by  the  amendmen t .  

9 You r  Hono !  may  t h l nk  t h i s  a tnendmen t  t s  

10  some th ing  more  comParab le  t o  t h €  Op t i ons  Exchange  

t nembers .  

T2  Maybe  you  t h i nk  t hey  a re  be ing  g i v € n  

13  some th ing  even  be t t e r .  Tha t ' s  g tha t  t he  Op t i ons  

Exchange  i s  t e l I l ng  i t s  members .  

vo te  f o r  t h i s  ag reemen t  because  t h i s  i s  

L 0  be t t e r  f o r  you ,  A  s t r ong  Boa rd  o f  T rad €  l eads  t o  a  

). I s t r ong  Op t i ons  Exchange .  Tha t ' s  how  they  a re  

18  p rono t i ng  t he i r  s i de  o f  t h i s  i n  t he  vo te ,  bu t  1 t  i s  

no !  f o r  us  t o  dec ide  t ha t .  

z v  The  sEC,  t he  Cou r t ,  no  one  shou ld  eve r  

2L  reach  t ha t  i s sue .  pu rsuan t  t o  t hese  documen ts  

z 4  t he re  i s  one  g roup  o f  i nd i v i dua l s  t ha t  can  dec ide  

23  f o r  t he  Op t i ons  Exchange  members  i f  t h i s  anendnen t  

l s  some th ing  t hey  wan t  and  t ha t ' s  t he  Op t l ons  

30  



1 Exchange  rn € nb € ! .  

) THE COLTRT:  L € t  me  a6k  You  t h i  s  ques  t l on .  

I A re  t hey  bound  t o  go  to the m € tBb € r s hl  P 

4 an  i n te rp re ta t i on?  

5 T ' IR ,  EOLLANDER:  I f  t hey  a re  - -

5 THE COURT:  NO,  I  an  j  us t  ask ing ,  do  you  th ink  

t hey  a re  ?  

I MR.  HOL IANDER:  I  \ . r as  i f  t hey  a re ,  maybe  - -  

9 t ha t  wou fd  be  a  s imp le  50  pe rcen t  ma jo r i t y .  

10  I  t h i nk  t  ha t ' s  h ' ha t  r . t as  done  i n  Lgg2  

11  because  A r t i c l e  F i f t h  i s  comp le te l y  unde f i ned .  I t ' s  

L Z  one  sen tence .  

I J  THE  COUR?:  i l e l I ,  r t ho  l eou la l  l n t e rp re t  t he  

14  ag reemen t  day - t o -day?  who  i n te rp re t s  t he  ag reenen t  

15  day - t o -day?  

16  MR.  HOLLANDER:  l n te rp re t s  i t  as  how  tbe  

Exchange  ! ' 2 i 11  be  run?  

1E  THE COURT:  l l oh t  t he  Exchange  i s  r un .  

19  Le t ' s  say  t he  CBOT goes  t o  i t s  i n t ended  

20  co rpo ra te  f o rum and  now  you  have  ho . l de rs  o f  25 r0OO 

21  sha res ,  connon  sha res ,  A  sha res .  one  I  sha re '  one  c 

€ ouPon .  

z5  I t  Jus t  hapgens ,  no  adv ice ,  no  se lec t ion ,  

2A  no  no th i ng .  the  ho lder  o f  those  bonds  cones  to  the  
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I CBOE and  says ,  r t l  ' v san t  t o  . be  an  exe rc l se  member " '  

who  makes  t he  d € c i s i on  as  t o  whe the r  o r  

no t  i t ' s  cons i s ten t  w i t h  t he  ag re € nen t?  

MR.  HOI ,L ,ANDER:  Dea l i ng  l f i t h  t he  subs tance  o f  

5 ! , r ho  has  a  r i gh t  t o  becom €  a  memb € r  i n  t he  t rad €  ?  

THE COURS:  Yes  '  

MR.  HOLLANDER:  I n i t i a l l y ,  t he  oP t i ons  f xchange  

I L rou ld  make  t ha t  de t € r n i na t l on  and  t hen  as  i n  

v Buck ley ,  as  i n  t he  case  t ha t  Judg €  Du rk i n  had ,  

10  t he re ' s  a  r u l e  on  t ha t  i s sue  and  u l t ima te l y  t he  SEC 

11  rnakes  t ha t  de te rm i  na t  i on .  

t 2  Tha t  goes  t o  t he  subs tance  o f  t he  

13  amendmen t  wh i  ch  - -

L4  THE COURT;  So  you  sa ld  aB € ndmen t .  

I 5  I  am  say lng  t he  Boa rd  o f  T rade  goes  ahead  

15  w i t h  i t s  i n t € n t i ons ,  i t s  i n t ended  reo rgan i za t i on  

I 7  and  a  ho lde r  o f  t he  f u l l  package  goes  t o  t he  CBOE 

-tt '  and  says ,  " I  wan t  t o  be  an  exe rc i se  mernbe r '  I  am  

I 5  no t  a  h i s t o r i c  exe rc i se  member ,  bu t  I  wan t  t o  be  an  

20  € xe l c i se  member ,  "  who  makes  t he  dec i s i on  as  t o  

Z L  v / he t f t e r  h €  i s  en ! i t l ed ,  a  nanage r ,  an  o f f i ce r ,  r . ' ho?  

22  MR.  H .oLLANDER:  We1 l ,  as  I  unde rs tand  t he  

23  ques t i on  i n i t i a l l y  t he  op t i ons  Exchange  w i t h  t he  

24  ov € . r v i e l r  f  r . o t n  t he  sEC.  The  SEC - -
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I THE  COURT:  f i e l L ,  f  mean  t he  op t l ons  Exchange ,  

d id  th € y  ho ld  a  coup l €  o f  n € € t i nqs  to  tBee t  t he  new 

app ]  i can t?  D id  they  have  haz ing?  r  mean  $ tha t  do  

4 t hey  do?  

) MR. HOLLAI{DERI I  an  no t  aware ,  I  an  no t  a l t a re  

6 o f  t he  p ro € € s s .  Fo r  l ns tance  i n  t he  Buck l ' eY  

7 s i t ua t i on  - -

8 THE COURT:  Bu t  i s  t he re  an  o f f i ce  somewher € ,  

9 an  o f f i ce r ,  a  manag € r ,  a  p res iden t f  a  d i r ec to r  who  

10  makes  t he  dec i  s  i . on  ?  

11  MR.  HOLLANDER:  I  A 'N  NOt  SUTE.  

! 2  I n  Buck ley  t heY  j us t  sa i d  t he  Op t i ons  

Exchenge  de te t t n i  ne  s  t ha t  t he  P la tn t i  f f  d l dn ' t  

14  have  - -

t 5  THE COURT:  I  am  assum lng  t ha t  t he  members  

16  don ' t  e l ec t  t he re  i n  a l l  l i ke l l hood ,  a  p ro fe € s i ona l  

s t a f f  o r  o f f i ce r s  i n  t he  exchange  t o  make  t he  

18  dec i s i on  and  t ha t  1 t ' s  t r ue .  

l v  MR.  HOLLANDER:  Somebody  $ i t h i n  t he  

20  o rgan i  za t i on ,  yes .  

z t  THE  coURT:  And  i f  t hey  we re  t o  make  t he  sane  

22  dec  i  s  i on  t ha t '  s  i nc l uded  i n  t h i s  quo t € ,  2001  

. J  ag reemen t ,  o the l  t han  maybe  oppos ing  a  dec i s i on  

be fo re  t he  SEC,  t he  P la i n t i f f s  he re  wou ld  have  no  
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s tand ing  t o  say  any ' Lh ing .  

z l tR. . I IOLLANDS'R: As to the r ight 

3 THE  COUR?r  R igh t .  

4 MR,  I iOLLANDER3 To  be  a  menbe t .  

THE  CoURT:  R igh t .  

b I tR .  HOLLANDER3 We have  nev € r  ques t i oned  t ha t .  

l f e  don ' t  ques t i on  t ha t  a t  aJ .  1 .  

8 THE COURT;  So  bas i ca l l y  v t ha t  you  a re  sea l l y  

v oppos ing  i s  a  vo te  on  t he  ques t i on  as  t o  wh € t he r  

10  t h i s  shou ld  be  t aken  t o  t he  SEC as  quo te ,  an  

11  i n te rp re ta tLon .  

12  MR,  H € LLANDER:  No '  v re  a re  no t  be iau € e  t he  SEC 

13  app roves ,  has  t o  app rove  i n l e l p re ta t i ons  and  de  

I 4  n i n imus .  

15  THE COURT:  R igh t .  

16  MR.  HOLLANDER:  And  i t  doesn ' t  na t t e !  wh i ch  one  

L '  i t  was .  t l e re  i s  t he  ru l e ,  gLven  t o  t he  SBC and  

1A  t he } /  h r i 11  de te rm ine  i f  t h i s  i s  an  app !op r i a te  r u l e ,  

19  change ,  v re  j us t  ca l l "  i t  gene r i ca l l y  a  change .  

20  fHE  coURT:  You  a re  say ing  t ha t  r ega rd less  o f  

21  r ^ ' ha t  i t  i . s ,  i f  i t  goes  t o  t h €  SEC,  i f  i t  goes  t o  

t he  SEC o the r  t han  w i t h i n  t he  con tex t  o f  an  ac tua l  

z 3  co t r t r ove rsy ,  I i ke  1n  Buck ley  i t  r equ i r es  a  vo te  

unde r  A r t i c l e  5?  

J f l  



MR.  HOLLANDEf l :  We1 I ,  Y € s  .  

THE CO{JRTI  OkaY,  so  - -

J l ' lR .  $OLLANDSR:  And  - -

4 COURT:  So  you  a re  say ing  i t ' s  no t  t ha t '  
"HE  

5 t hey  a r €  be i ng  . d i s i ngenuous  by  desc r l b i ng  t h i s  as  

o an  i n te rp r € t a t i . on  o f  t he  ex i s t i ng  ag reemen t?  I t ' s  

t he  f ac t  t ha t  t hey  € eek  t o  t ake  t h i s  wha teve r  i ' t  l s  

8 t o  t he  SEC tha t  i nvok € s  58?  

MR,  HOLLANDER:  We  11 ,  t he re  has  t o  be  a  

10  t nembers  h  i  p  vo te  € i t he r  way '  

An  i n te rP re ta t l on  wou ld  be  a  d l f f e ren t  

me rnbe rsh ip  vo te  f r on  an  amendmen t .  

13  THE COURT:  OkaY .  

l 4  MR.  HOLLANDER:  I  NEAN thA t ,S  - - and  t hen  t he  

l :  sEc - -

15  THE COURT!  An  i n te l p re ta t i on ,  wou l -d  t ha t ,  an  

17  . l n t e rp re ta l i on  t o  be  p re , sen ted  t o  t he  sEC wou ld  

18  t ha t  be  cove red  unde r  5B?  

19  uR .  HOLLAND €R :  I { e I1  ,  as  f a r  as  t he  vo t i ng  

p rocedu re?  

27  THE COURT:  YES.  

zz  MR.  HOLLANDER:  No ,  no '  t he  vo t l . ng  p rocedu res  

23  unde r  5B  on l y  r € I a t es  t o  anendnen ts .  

THE  coURT:  So  i f  t h i s  we re  t r u l y  an  
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19  
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23  
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i n t € r p re ta t i on  

t o  P r i n t  uP  a  

be ing  done  i a  

r r+ r ich  requ i red  SEC,  they  

book ,  in te rp re ta t io t rs ,  i t  

t he  back  o f f i ce ,  i t  wou ld  

were  go ing  

r tas  jus t  

have  to  go  

4 t o  t he  sEc  ?  

5 M R .  H O L L A N D S R :  Y € S .  

o T l t E  C O U R T :  B u t  i t  n o u l d  n o t  r e q u i r e  a  

t ha t ' s  - -

T l tE  COURT !  so  t he  t ea l  i s sue  be f  o re  me  th -en  as  

t o  l r he the t  o r  no t  58  app l i es  i s  whe the r  t h i s  i s  an  

i n teEp re ta t i . on  o r  an  amendmen t .  

MR,  HOLLANDER:  I  f u l f y  ag ree  w i t h  t ha t .  

! ! e  have  had  t he  p rocedu ra l  i s sues  t ha t  

have  been  l a i sed ,  s t and ing  and  t he  p resumPt i on '  bu t  

t he  one  subs tan t i ve  i s sue  t h i s  case  P resen ts  i s ,  1s  

t h i  s  an  amendnen t  and  i  f  t t  i s  an  amendnen t ,  r , re  

know  the  vo t €  haE  t o  be  a  ce r t a i n  way  and  i f  i t ' s  

no t  an  amendmen t ,  you  don ' t  have  t o  f o l l ow  t ha t  

vo t  i  ng  p rocedu r €  .  

?ha t ' s  c l ea r l y  t he  uL t ima te  l s sue  f o r  you  

t o  dec ide  - -

3 € 




1 THE CO{JRT r  And  -  -

UR.  . I iOL ] ,ANDER|  l n  t h i s  € a s € .  - -  

3 T I IS  COURTS And  wha t  you  a re  say lng  Ls  t ha t  t o  

t he  ex ten t  t h i s  i n t e rp re ta t i on  a t t emp ts  t o  de f i ne  

J who  a  f u l L  nember  i s  f o !  t he  pu tpose  o f  58 ,  i t  

5 cona t i t u t es  an  a&endnen t  and  no t  an  i n te rP re ta t l on?  

MR.  HoLLANDER:  By  i t s  t e rms ,  i t  1s  chang ing  

8 t hem and  I  t h l nk  r , t ha t  I  t h i nk  wha t  we  have  t o  - -  

9 avo id  l s  t he  ques t i on  o f  how  a re  you  damaged  by  t he  

10  amendnen t  because  t ha t ' s  no t  f o r  anybody  e l se  t o  

l 1  dec ide  o t . he !  t han  t h €  members ,  t he  80  pe rcen t  

vo t i ng  regu i r €m .en t  - -

t 3  THE COURT:  1 {e11 ,  you  a re  no t  say ing  t } } e  CBOE 

14  has  a  r i gh t  t o  ve to  t he  CBOT ' s  de f i n i t i ons  o f  1 t s  

15  own  sembersh ip ,  a re  you?  

16  MR.  HOLLANDER:  No ,  t hey  have  a  r i gh t  no t  t o  

! 7  have  t ha t  c l e f  i n i t i on  i r nposed  on  t he  op t i ons  

18  Exchange  m €mbe rs  wh i ch  why  t hey  have  t h i s  dua l  80  

19  . pe rc  en t  vo t i ng  regu  i  r emen t .  

Th i s  r u l e  change  no t  on l y  has  t o  be  good  

21  f  o r  t he  Eoa rd  o f  T rade  rnember  wh i ch  i t  c1 "ea r l y  i s .  

22  You  know ,  I  f u l l y  expec t  t hey  wou ld  

a 5  ov € rwhe lm lng l y  app rove  t h i s ,  I t  a l so  has  t o  . be  good  

f o !  t . h €  Op t i ons  Exchange  nembers  i n  t he i r  op in i on .  

? ?  



Bha t ' s  ndoub ted l y  v t ha t  t he  ru l es  says '  

I t  i s  d -es igned  t o  a f f o rd  t h i s  dua l  p to te € t i on '  The  

Boa  r .d  o f  T rade  i  f  t hey  ge t  t he  u .ppe r  hand  can ' t  

4 shove  t h i s  r u l e  change  down  th €  t h roa t  o f  t he  

5 op t i € n s  Exchange  members  and  i f  i t ' s  t he  o the r  way  

6 a round ,  t he  op t i ons  Exchang €  t ne tnbe rs  can ' t  shove  

7 t h l  s  do l t n  t he i r  t h roa t s .  

I THE  COURT:  so  wha t  you  a re  say ing  i s  t ha t  t he  

9 CBoE  has  a  r i gh t  t h rough  59  t o  con t ro l  how  the  CBo f  

de f i nes  i t s  f u11  $embers  s i nce  i t  s t i t l  do € sn ' t  

1 1  change  t he  f ac t  t ha t  on €  mus t  be  E  f u l I  m € nbe r  t o  

! z  possess  t he  f uL t r  package  o f  t he  a t t r i bu teg  o f  

1 ?  membersh ip ,  A  s tock ,  B  s toc t ,  C  coupon  be f € r e  t hey  

l 4  can  becone  an  exe rc l se  rnember?  

15  MR.  f lOLLANDERT The  Boa rd  o f  t r ade  I  be l i e ' i ' e  i s  

16  f r ee  t o  de f i ne  f u l l  menbe r  i n  any  conLex t  t heY  wan t  

. t ha t  a f f ec t s  t he  Boa rd  o f  T rade .  

18  when  t heY  a t t e tnP !  t o  do  t ha t  i n  t he  

19  con tex t  t ha t  a f f ec t s  t he  op t i ons  Exchange  vh i ch  

?o c l ea r l y  i t  does  he re ,  t hen  t he re  i s  t h i s  bu i l t - i n  

21  p l o tec ! i on  t ha t  eve rybody  ag reed  t o  and  t ha t  l s  

t ha t  80  pe rc € n t  o f  t he  op t i ons  men -be rs  o the r  t han  

a 5  t ' he  exe rc i se  me$be rs  a l on €  have  t o  aPp love .  

24  ! |HE  COURT:  So  i f  t hey  wen t  fEom the i r  p ! ' esen t  
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I f , . o rn  o f  t he  sha reho ld € r s '  mode l ,  t he re  w € r e  no  

2 coupons ,  bu t  no l r  m €mb € l s  o f  t he  CBOE o l tn  25 'OO0 

J sha res  o f  s t ock  and  you  had  t o  have  a t  l € a s t  ?5 r0OO 

sha r .es  o f  s t ock  i n  o rde r  t o  be  a  f u l l  member ,  a  

member  o f  t he  CBO!  cou ld  say  t hen ,  we l1 ,  t ha t  

a wasn ' t  t he  f o rn  t ha t  nenbe rsh ip  t ook  a t  t he  t ime  

t he  ' 92  ag ree r f l en t  was  en te l ed  i n to  and  t he re fo re  

8 any  ac t i on  t ha t ,  wou ld  recogn i ze  t he  sha reho lde rs  as  

9 exe rc i se  members  o f  t he  CBOE wouLd  regu l re  an  80  

10  pe rcen t  vo te ,  t r ue?  

t 1  MR.  HoLLANDSR!  Tha t ' s  a  hyPo th € t i ca l  we  a re  

L2  no t  f aced  g r i t h  he re .  

13  9 H E  C O U R T :  R i  g h t  

t 4  l , I R .  H O L L A N D E R :  I  have  a  pe rsona l  oPLn ion  on  

15  t h a t .  

L6  IHE  COURT:  OkaY .  

L7  MR.  HOLL .ANDER:  And  I  don ' t  nece € sa r i l y  t h i nk  

18  t ha t  t ha t ' s  t r ue ,  because  aga in  we  have  t o  amend  

19  t he  ru1e .  

You  know ,  we  had  t h i s  i s sue  be fo re  you ,  

2 r  no t  we ,  because  I  wasn ' t  i n vo l ved ,  bu t  some  o f  t he  

22 o the r  pa r t i es  h € r e ,  as  t o  whe the r  t he  change  o f  t he  

23 s ta te  o f  i nco rp .o ra t  i on  wou ld  a l one  ex t l ngu i sh  t . he  

24  exe rc i se .  
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f  have  a  pe rsona l  op l ' n ion  a 'bou t  t i r a t  t oo  '  

2 I ' ou r  l l ono r ,  and  f  r ank l y  I  don ' t  t h i t l k  t ha t ' s  

3 amend ing  A r t i cLe  F i f t h  o r  t he  1992  ag reemen t '  bu t  

when  you  change  t he  de f i n i t i on  sPec i f l ca l l y  o f  who  

f, c an  be  an  exe rc i se  member ,  you  a re  no t  chang ing  t he  

b f o rma t i on  o f ,  t he  f o rma t  o f  t he  co rPo la te  en t i t y  o f  

1 t he  Boa rd  o f  T rade ,  you  a re  chang ing  who  can  be  an  

8 exe ! c i se  member .  

9 Tha t ' s  an  amendnen t ,  no t  guan t i f i ed  o r  

10  qua . l i f  i ed  iA  anyway  Ln  t hese  t h i ngs .  

11  A ry  amendmen t  has  to  be  apP loved  by  the  

r2  rnembers .  The  reason  f o r  t ha t  i s  ou t s i de rs  a ren ' t  

t ?  go i ng  t o  dec ide  i f  i t ' s  f avo rab le  o r  un favo rab le '  

1 4  The  boa rd  members  a re .  The  mernbe rs  a r €  '  

THE  COURT:  Go ing  back  t o  Buck1ey ,  and  I  

1 6  p ro rn l .  se  t o  l e t  you  t a l k  -

Go ing  back  t o  Buck ley ,  t he  gu € s t i on  had  t o  

1 a  be  dec ided  $he the r  i n  t he  case  o f  6  l - essee ,  t he  

t9  exe rc i se  r i gh t s  s tayed  w l t h  t he  I esso ! '  

2A  I s  t h i s  any  l ess  t han  a  i n t e rp re ta t i on  

Z L  g i ven  t ha t  t he  f o rn  o f  be ing  a  who le  member  i n  t he  

cBo?  i s  b € i ng  changed?  I s  t h l s  any th i ng  more  t han  

23  an  i n te rp re ta t i on?  

24  MR.  HOTLANDER:  I t ' s  nuch  no re  co rnp le te l y  

4A  



d i  f  f e ren t  BuckL € y  ra  i  s € d  an  i  s sue  as  t o  h i s  r i gh t  

t o  t r ade .  

3 1 t  wasn ' t  so  much  an  i n te rp re ta t i on  he re '  

4 i t ' s  Jus t  say ing  you  a te  w rong '  I  r e ta i ned  ny  

5 r i gh t  unde r  t h i s  amendmen t  - -

6 THE COURT:  Su re .  

7 MR.  HOLLANDER:  - -  he re  t o  con t l nue  t o  t r ade '  

I Buck l € Y ,  You  know ,  l n  Euck leY  i f  I  was  

t be fo re  you  a rgu ing  a  Pe rson ' s  r i gh t  t o  ' become  

members  o r  t o  t r ade  on  a  na t i ona l  exchange ,  Buck ley  

t l  wou ld  be  good  au tho r i t y  f o r  t h €  De fendan t '  

T2  I  am he re  a rgu lng  an  i s sue  t ha t  doesn ' t  

13  have  any  SEC ru l . e  o r  r eEu la t i on ,  no  f ede ra l  

l 4  s t a tu te .  

Buck ley  i s  au tho r i t y  f o r  my  pos i t i on  

I D  because  l t  says  s l a tes  a re  no t  dev i ses  o f  

r7  Ju r l s € l i c t i on .  

18  s ta tes  can  i n te rp re t  t he  s ta tu te  as  l ong  

1 0  as  t he re  i s  no  po ten t i a l  con f1 l c t .  He re  t he re  i s  

no  po ten t Ja l  con f l i c t  vhe te  you  have  Ju r i sd i c t i on  

2T  and  Buck ley  es tab l i shes  t ha t  you  do .  

22  P !eemp t i on  i s  an  a f  f  i r l oa t i ve  de fe ' l se '  I t  

I J  has  t o  be  p roven  by  t he  De fendan t  '  The  abs € n ce  o f  

24  any  l oca1  regu la t i on  o r  s t a tu te  p resen ted  t o  you  by  



t t he  D € f endan t  speaks  vo lu tn € s  '  

2 I f  t h -e re  v tas  some th ing  f r om a  f ede ra l  

agency  o r  f r om cong r € s s  ad -d ress ing  t hese  vo t i ng  

4 p rocedu res ,  t heY  ce l t a i n l y  wou ld  have  b rough t  - t ha t  

5 to  your  a t ten t ion .  

6 The re  i s  no t  and  the  P re €mp t ion  a rgumen t  

i s  r eso l ved  qu i t e  s i np l y  by  t ha t  Po in t  because  

8 t he re ' s  no  s ta tu te '  r u l €  o r  r ' egu la t i on  on  po in t '  

9 ?he le fo re  t he re ' s  no  Po ten t i a l  f o r  

10  con f l i c t  and  t h € r e  i s  no  p reemp t i on  and  t h € y  have  

11  t he  bu rden  o f  sho r t i ng  you  t ha t  t h i s  con f l i c i  ex i s t s  

12  and  t hey  haven ' t  even  began  t o  no te  t ha t  bu r ' den '  

l . . '  THE  COURT:  Mr .  Ou in l an ,  do  you  wa t l t  t o  r eP l y  

! 4  b r i  e  f  I y ?  

-t . f ,  M R .  Q U I N L A N :  Y E S ,  you r  Hono r .  

15  I  t h i n k  t h a t  counse l  he re  t o  s  one  ex ten t  

! 7  w a s n ' t  h i m s e l f .  

' t Q  He  sugges ied  t o  your  Honor  under  the  1992  

1 ( l  ag reemen t  t h i s  su re l y  was  an  in te rp re ta t lon ,  mus t  

20  be  an  i n te rp re ta t i on .  

21  As  you r  Hono r  knows '  t he  a l t i c l e ,  f 992  

ag reenen t  was  t he  resu l !  o f  S .n te rp re ta t i on  o f  1 ,40?  

? ?  r i gh t ,  

' v tba t  i s  an  appropr ia te  exer € i s € ?  l dho  i s  



I t he  ones  t ha t  qua l i t i ed ,  r na i ' n t a i n  t he  saF te  

a ow { re r sh ip  r i gh t s  as  i t  was  passed  on .  

3 As  you  read  t he  ag reen € n t ,  t he  ag ree rnen t  

does  no t  de f  i ne  ro rho  1s  an  exe r € i se r ,  bu t  r a the r  i t  

5 i s  s  ays  any  - -  i t  app l i € s  t o  a l l  f  u t u re  "Pu r € l r ase rs ,  

6 a l l  f u tu re  menbers  and  p re € ea t  m €mb € r s  who  apXr l l ed  

f o r  membersh lp  i n  t he  co rpo ra t i on  and  who  o th € rw i se  

a qua l i f y  as  i , ong  as  he  r € oa i ned  a  n € nbe r  o f  sa i d  

v Boa rd  o f  T rade  i s  en t i t l ed  t o  be  a  sember  o f  t h i s  

lo  co rpo ra t i on ,  t he  CBOE,  no tw i t hs tand ing  any  

1 1  l im i t a t i on  on  t he  numbe !  o f  members  w i t hou t  t he  

r2 necess i t y  o f  acqu i . r i ng  membersh ip  f o r  cons lde ra t i on  

13  o f  va l - ue .  

r4  The  1992  ag reenen t  r das  nec € 6 sa ry  t o  

1 5  i n t e rp reL  t ha t  unde r  t he  changes  t ha t  had  t aken  

1 5  p l ac  e  i n  t he  s t r uc tu re  o f  t he  o rgan i za t i on  a t  t ha t  

! ?  t  ime  and  i t  was  done  t ha t  way .  

l t l  They  i n te rp re ted  i t ,  r nade  an  

19  i n te rp re ta t i on  pu r6uan t  t o  t he  ag re €m € n t  wh i ch  you  

20  have  he re  wh i ch  ? ras  s i oned .  

2L  ' I ha t  ag reemen t  t hen  \ ^ ras  pu t  ou t  t o  a  vo te  

22  and  i t  v ras  pu t  ou t  t o  a  vo te  by  a  ma jo r i t y  vo te  and  

z 5  t haL  majo r . i t y  vo te  bas i ca l l y  app roved  i . t  and  based  

on  t ha t  wh i € h  i s  mos t l y  a  po l i t i ca l  t ype  o f  t h i ng  

I i J  



a t  t ? te  CB €E ,  t h i s  i s  a  t es t ,  

) Does  t h i s  make  sense ,  w i t h  my  m € nbe rsh iPs  

J ag reeLng  t h i s  i s  a  . easonab f €  l n t € r p re ta t i on?  

Tha t  t hen  v tas  p resen ted  t o  t he  SEC and  t he  

f, SEC approved  l t  and  they  app rov € d  t ha t  ag reemen t  

6 and  t hey  app roved  t ha t  i n t e rp re ta t l on '  

The  vo te  was  Pa l t  o f ,  l t  '  Now we  come do 'nn  

8 i n  2001  and  we  have  a  2001  ag ree tnen t  becau3e  t h € r €  

9 have  been  d i f f e ren t  changes  and  t hose  d i f f e ren t  

10  changes  now  as  you r  Hono r  po in ted  ou t  i nvo l ved  

I I  t h -ee  d i f f e ren t  t ypes  o f  s t ock  and  t r t o ,  and  a  - -  

! 2  coupon  i f  you  r . v i 1 l ,  and  l t  has  been  i n te rp re ted  

13  t ha t  you  have  go t  t o  ho ld  a l l  o f  t hose  t o  be  an  

74  app !op r i a te  exe rc i se r  unde r  t he  i n te tP re ta t i on  o f  

1 , 3  t h i s  A r t i c l e  5  wh i ch  does  no t  desc r i be  who  an  

15  exe rc l se r  j s ,  i t  doesn ' t  desc r i be  t he  ! , 402 .  I t  

T7  doesn ' t  desc r i be  any th i ng .  

1 e  I t  j u s t  desc r i bes  anybody  who  ho lds  t he  

1 q  CBOT may  do  so ,  bu t  h tha t  r . r as  l n t ended  by  t ha t?  

20  They  w € n t  beh lnd  t ha t  and  t r l ed  t o  

i n t e rp re t  wha t  was  i n tend .e .d  and  t hey  h l en t  back  t o  

t he  days  when  t he  CBOT was  o rgan i zed .  

4 5  I t  r . r as  o l gan i zed  w i t h  1 ,402  o r i g i na l  

members  .  Tha t ' s  u rha t ' s  been  conveyed  t h rough  he re .  
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H E  COU?T : fihY i. s t h i s  e ! . . ec t i on  such  a  b tg  

d e a l ?  

? I f  t he  a l i r ec to r s  o f  t he  CBOT and  CSOE 

ag ree  t ha t  t ' h i s  i s  a  r easonabJe  i n te rp re ta t i on '  why  

5 do  t hey  ne € d  t o  go  t o  t he  membersh ip  a t  a l l ?  

6 MR,  QUINLAN!  We11 ,  t heY  don ' t  

Wha t  t heY  do  as  t hey  d i d  

8 t ha t  h ras  app roved  bY  t he  SEC and  

9 t he  po l l t i ca l  Lssues  i nvo l ved  i n  

10  some th lng  ! ha t  t he re  i s  a  gene ra . l  

_ t r  t he  mernbe rsh ip  t h i s  i s  o *aY '  

12  THS COURT3  Wha t  i f  t he  membersh lp  says '  no?  

t 3  Wha t  i f  52  pe rcen t  say ,  no?  

L4  wha t  1 ' ouLd  h aPPen ,MR.  QUIN I ,AN3  I  don ' t  knou  

I 5  bu t  you  a re  r i gh t .  

15  They  don ' t  even  have  ! o  do  t h i s  and  

T7  f r ank l y  t he  on l y  d i f f e rence  he re  be t l t een  us  and  

18  Buck ley  a t  t he  nomen t  i s  we  cou ld  say ,  okay ,  CBOT 

1 t |  he re  i s  ou !  i n t e rp re ta t i on ,  bu t  we  a re  no t  go ing  t o  

20  w r i t €  t ha t  do$ tn  an lp l ac .e ,  we  a re  no t  go ing  t o  do  

?L  t ha t ,  bu t  Lha t ' s  gene ra l l y  wha t  we  a re  t h i nk i ng .  

22  THE CO{JRT!  Wr l  t e  i  t  down  '  I  n  o rd .e r  t o  go  to  

t he  SEC fo r  an  i n te rp re ta t i on  do  you  n € ed  a  

na j  o r i t y  vo te?  
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1 MR,  QUINLANI  l { e  don ' t  have  t o  do  t ha t '  Tou r  

, Hono r  i s  abso lu t € 1Y  co r t ec t .  

J I t e  can  na i t  un t i l  somebody  app l i e €  and  

4 t hen  e?e  can  say  t he  bas i s  o f  t he  membersh ip  an ' l  go  

5 t o  t he  o f f i ce  . ( ) f  t h €  cha i r : nan  and  t he  cha i rman  

6 wou ld  de te rm ine ,  pe rhaps  w i t h  t he  Boa rd ,  pe rhaps  

w i t hou t  t he  Boa rd .  he  v tou td  de te rn i ne  t ha t  you  

8 don ' t  nake  i t  .  

9 Nor , t t ha t  rou ld  b €  immed ia te l y  be  appea led  

t o  t he  sEc  because  t ha t ' s  an  agg f , i eved  Pa r t y  and  

-t -t t ha t '  s  a  menbe rsh ip  i s sue '  

t2  A l l  I  am  t r y i ng  t o  say  i s  t ha t  sane  t h read  

now  goes  t h rough  t h i s  en t i l e f , y '  The  1992  ag feenen t  

wa €  t he  same  k i nd  o f  t h l ng .  

15  They  d i dn ' t  wa i t  f o r  somebody  f l . on  t he  

16  CBOT to  come  and  app l y .  

L7  wha t  t hey  6a ld  t t  i s  much  more  sens i ' b l e  l n  

1a  a  c i v l l i zed  soc l , e t y ,  t ha t  we ,  CE 'OT and  you ,  CBOE 

19  ag ree  on  wha t  we  t h i nk  l t  l s '  So  v te  cons t ruc ted  

/ , u  and  we  say  t h i s  w l11  be  t h €  i n t € rP re ta t i on '  

27  So  i { hen  t hey  go  f o rwa rd  w i t h  t he i r  

nembersh ip  and  t hey  say  t hese  a re  t he  d i f  f  e ren t  

23  t ype  o f  sha res  t ha t  w i l l  ge t  You  a  c8O €  member  and  

t +  some th ing  I ess  t han  t ha t  l r i f  1  no t .  
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I w €  a l so  ' l o t €  t o  € u r  t nenb € r s  t h i s  l s  wha t  

2 we  a r .e  go ing  to  1e t  i n .  

TEE  couRT :  Bu t  Mr .  Ho l l ande r  i s  say ing  t he  SEC 

4 on ' t  d i sc r i r n i na te '  

5 They  w l f  1  j us t  say ,  w 'e l 1 ,  whe the r  l t ' s  an  

5 i n t e rp re ta t i on  o r  whe the r  i t ' s  an  anen 'dme l r t  i g ' s  

7 a I l  t he  same .  

I Do  we  ] i ke  l t  o r  don ' t  l t e  l l ke  i t '  So  i f  

9 i t  i s  t r uLy  an  amendmen t  wha teve i  add l t l ona l  va l ue  

10  t h i s  80  pe rcen !  maJo r l t y  r equ i re tnen t  5B  added  t o  

11  t he  membersh ip  i n  t he  CBOE l s  l os t .  

12  MR.  QUINTAI :  Tha t  i 6  no t '  t r ue .  

13  l vha t  t h € y  wou ld  do  i s  t hey  wou ld  say  you  

d i d  i t  r . e rong  and  you  can ' t  do  t ha t  and  p l esen t  t ha t  

I f ,  un t i l  you  go  back  and  do  i t  app rop r l ace l y  because  

! o  you  have  ac ted  con t ra r y  t o  t he  ce r t L f i ca te  o f ,  

T7  i nco rpo ra t i on ,  bu t  t hey  d l dn ' t  do  t h €  I as t  t ime  and  

1 a  we  a re  sugges t i ng  t ha t  t he re ' s  no  way  t h .ey  can  do  

19  i t  he re .  

20  Th i s  i s  an  i n te rp re ta t i on '  

Z L  T f iE  COURr :  Be l I ,  i s  t he re  a  d i s t i nc t i on  

22  be tween  t he  p rocess  f o r  sEC aPp rova l  o f  an  

23  i n te rp re t . a t l on  an .d  sgc  app rova l  o f  an  anendmen t?  

24  l r IR .  CUTNLAN!  o f  an  amend$ ten t  you  have  to  take  

47  



1 t he  vo te  f i r s t  t o  ge t  t he  apProva l  t ' o  subm l t  t he  

z amendrnen t  and  you  have  ' t o  do  tha t  '  

3 so  anc l ,  bu t  one  v ray  to  i n t € r p re t  t ha t  by  

4 t he  v tay ,  no  ma t te r  whe the r  i  t  l s  an  ame 'ndmen t  o r  

q l r he the r  i t  i s  r € a l l y  an  i n € e rp re ta t i on  i s  t t l t h  t he  

6 SEC and  I  t h i nk  you r  l i ono r  was  abso lu te l y  co r r € c t  

7 on  t ha t  .  

EI so  you  t a *e  i t  t o  t hem and  t hey  w i l l  3ay  

9 t h i  s  l s  an  amend tnen t ,  SEC,  and  w €  r t i l l  say  i t ' s  an  

1 0  i n t e rp re ta t i on  and  t he  SsC  w i l l  say  l n te tp re ta t l on  

1 I  o r  amendmen t .  

!2  I f  t hey  say  i n t € rP re ta t i on ,  t ha t ' 8  t h €  end  

13  o f  i t  and  i f  t hey  app iove  . l t  - -

THE  COURT ' .  Bu t  i f  i t ' s  an  anendm € n t  and  t hey  

1 q  t h i nk  1 t ' s  a  sens ib l e  amendmen t ,  t hey  have  s t i I l  

15  l os t  t he  va lue  o f  an  80  pe rcen t  vo te '  

L:7 MR.  QUINLAN:  l t e11 '  t ha t  depends  on  he the r  

18  t ha t ' s  t he  va lue  o f  t he  80  pe rcen t  vo te '  

19  I f  t hey  l n te rp re t  t h i s  and  i t  doesn ' t  make  

20  aey  < i i  f  f . e rence  l t he th € r  yo r r  ge t  an  8 0  pe l cen t  vo t ' e ,  

21  I  gu € s s  wha t  t he  sEC wou ld  be  say ing  t hen  t ha t  i n  

a l t  c i r cums tances  t ha t  t he  80  pe rcen t  was  rea l l y  

23  no th l ng .  1 t  was  rea I lY  adv i so ry .  

24  f t  d i dn ' t  nea f l  any th i $g  and  i t  haE  no  
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t i nBa € t  a r i d  i t  r ea l l y  $ tasn '  t  a  r i gh t  '  

TEE  COURT:  Su t  he  i s  say ing ,  l 4 r .  Ho l l and € a  l s  

J sa } . i ng ,  i t ' s  a  s i r nP le  con t rac tua l  r i gh t  and  he  has  

a  r i gh t  t o  seek  t he  en fo r cemen t  o f  i t  i n  a  s ta te  

.f, c ou r t  cons  i  E ten t .  w i t h  Buck leY .  

6 MR.  QUINLAN:  Bu t  t he  P rob len  

ques t i on  comes  down  to '  we  say  i t ' s  an  

I i n t e rp r € t a t i on ,  t he  g f , i evan t  says  l t ' s  an  

i n te rp re ta t i on ,  t he  ' 92  ag re € n € n t  sa i d  i t  l i t a s  

10  i  n t  e rp re t  a t  i  on  '  

I I  The re  i s  no th i ng  i n  he re  l n  t he  A r t i c l €  

72  t ha t ' s  any  way  changed .  The re ' s  no  a [ rendmen t  t o  t he  

13  a r t i c l e .  

L4  v l e  don ' t  change  any th i hg .  we  don ' t  

15  d i sgua l l f y  r egu la r  members  o f  t he  CaOB wh i ' ch  i s  t he  

16  on l y  t h i ng  i t  t a l ks  abou t  and  } r e  don ' t  t h ro td  t hen  

L7  ou t ,  bu t  $e  on l y  say  you  c € n ' t  have  I ' 4Q2 .  

'  18  Vou  can  on l y  have  723 .  we  do t r ' t  say  

19  any th l ng  l i ke  t ha t .  The re ' s  no  amendmen t .  

2Q  A I l  we  say  i s  t he  same  th i ng  we  d id  i n  

2 I  ' 92  ,  t he  l n te rp re ta t l on  he re  l s  t ha t  nox  w i . t h  

t hese  chang € s  t ha t  have  t ak € n  pLace  ou t s i de  t h l s  

z )  ag reemen t  now  v r . e  say  t he  pe rson  has  t o  have  a I  I  

24  t hese  r i gh t s  and  t ha t  w i  1 l  be  g i ven  r , - o  114O2  - -
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T$E eOURT:  tha t  i s  t oday  l t !  '  'Ho l l a ' I d ' e r  i s  

2 say ing  r r eL l ,  t h € y  can  rede f l ne  t h i s  so  t he  C  coupon  

3 can  be  a l i ena ted  i n  some  way  and  t hen  sudden l y  

t he re ' s  t he  po ten t i a l  f o t  2 ,8O4 '  

5 MR.  QUINLAN:  The  C  ce r t i f i ca te  canno t  be '  I t  

6 can  be  t r aas fe r re ' d  and  i t  can  b €  t r ans fe r r € d  t o  t h ' e  

7 o th € r s ,  bu t  unde r  t he  i n i e l p re ta t l ' on  o f  t he  ru l e ,  I  

8 am su re  as  you !  Hono r  saw  i n  t he  2001  ag reeme f l t ,  

9 you  have  go t  t o  ge t  one  o f  t hose  Ca  back  be fo re  you  

10  can  app I y .  

11  So  you  t nus t  have  a l l  o f  t hose  r l gh t s  and  

L2  t he re ' s  on l y  L ,402 .  So  i t  Pau l  has  one  and  I  need  

13  t ha t  on € ,  f  have  go t  t o  ge t  i t  f r om Pau l  t o  ge t  l t  

14  back .  

15  I f  somebody  e l se  has  one '  t  have  go t  t o  

16  ge t  i t  f  r o rn  h im .  A I l  o f  i t  l s  s t r i c t l y  an  

t ?  i n t e rp re ta t i on .  

18  No th ing  he re  i n  a rY  way  t a l ks  abou t  t he  

19  i nvas ion  o f  t he  A r t  i c l e  F l f t h .  

20  I t  r ea1 l y  i s  an  i n te rp re ta t i on .  The  same  

Z L  t h i ng  has  happened  be fo re .  

2?  Counse l  he re  sugges t s  he  i s  ha rn € d ,  bu t  

23  t he  i s sue  he re  1s  i n j u r y ,  you r  Hono r ,  no t  so  much  

24  damag € s ,  i n j u r y ,  
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You  nus t  be  i n j u red  to  have  s ta f i d ing .  I f ,  

no t  i n  J u red  i n  some  r1'ay'  th € f l  th.er 'e 1s noY O U  A r €  

t o  b r i ng  t h i s .s t a n d i n g  

He  i s  no t  i nJu red  b € cause  f i r s t  o f  a l l  

5 t h i s  i s  a  t € n t a t i v €  ob j ec t i on  f o r  CBOT and  t h l s  i s  

o CBOT 's  r i gh t  and  t he  CBOT sa id  ue  can  d € f l ne  t h €m  

7 any  r , ray  r . Je  wan t ,  

I Tha t ' s  exac t l y  wha t  ne  a re  do ing .  we  a re  

I dec id i ng  t h i s  and  t he  on l y  one  t ha t  can  make  an  

10  i n te rp -e ta t i on  o r  c r i t i c i ze  u €  f o r  do ing  i t  i s  t he  

1 ' l  SEC r . r ho  has  t he  exc lus i ve  r i gh t  t o  de te rm ine  

t nenbe rsh ip .  

They  have  a  l i gh t  t o  an  agg r i eved  pa r t y .  

I 4  f  i l . e  obJec tLon  t o  ou r  i n t e tp re ta t i ons .  They  can  do  

1 q  as  t hey  p l ease .  

16  I f  t h i s  i s  $ r rong ,  we  have  t o  go  back  and  

! 7  do  L t  a I1  ove r  aga in ,  bu t  i t ' s  r € a l l y  an  adv i so ry  

1 e  vo te  ! , 7h i ch  i s  r ea l1y  no th i ng  more  t han  t €  g i ve  us  

19  f ee l  and  a  sense  o f  ou r  membersh ip .  

20  Th €  CBOT doesn ' t  say  any t . h i ng  l i l r e  t ha t  

2T  and  I  don ' l  see  i n  any  way  he re  t ha t  t h i s  i n  any  

22  way  dec reases  t he  va lue  

z 3  He  i s  t r y ing  to  say  whether  o r  no t  th € r e  

2 4  i s  a  vo t €  t ha t  shou ld  be  taken  here  on  Ar t i c l €  
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1 f i f t h ,  t ha t , ' s  an  i n te rp re ta t i on .  

) I f . t ha t ' s  an  i n te rp re ta t l on ,  t ha t  t oo  

3 shou ld  be  p re  en ted  t o  t he  SEC.  I f  i t  i s  no t  

4 Eome th ing  t ha t  he  says  I  an  no t  su re  $ the the r  t he  

5 vo te  app t i es  he re  ox  no t r  ho i {  i s  t h i s  d i  f  f  e re t l t  

6 be tween  ' 92  and  now?  

Wha t  iE  t he  d i f f e rence  be tneen  t hos €  Lwo  

8 \ rhen  i t  d i d  app l y ,  who  t ook  t he  same  vo te r  t he  

a ma jo r i t y  

10  I t  i s  now  a  ru l e  becaus €  t he  SgC  app roved  

l l  I f ,  t hey  aPp roved  t h i s  i n t e rpxe ta t l ' on ,  t ha t  i si t ,  

L Z  sa rne  t h i ng .t h e  

13  THE CoURTI  Mr .  Johnson ,  do  you  have  any th l ng  

1 t I  add?to  

I 5  MR .  JOHNSON:  f t ' s  c l ea !1y  an  i n te rP re ta t i on ,  

16  you r  l t ono r ,  and  I  wou ld ,  f  v rou ld  add  on l y  t ha t  

L7  t he re  a re  p l en t y  o f  p rocedu ra l  sa fegua rds  i nvo l ved ,  

18  bo th  i n  t he  con t € x t  o f  t he  ag reenen t .  f o l l ow -uc t ,  t he  

1 0  1992  f o lm  be fo re  t h €  SEC and  l  t h i nk  i t  t s ,  i t  i s  

no  bas i s  f o r  a  d € c i s i on  t h i s  mo rn ing  f o r  you r  Eono r  

2L  t o  accep t  l 4 r r .  Ho l l ande r ' s  a rgunen t  t ha t  t he  SEC 

z z  wou ld  f a i l  t o  f o l - 1ow  i t s  ob l i ga t i on  t o  l ook  a t  t h i s  

23  and  s  ee  v rhe the r  i t ' s  an  ame t rdm.en t  o r  an  

24  i n te rp re ta t i on .  
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I I t  c l ea r l y  i s  an  i n te rp r € t ' a t i on '  The  SEc  

h rou ldn ' t  c l ea t l y .  f i nd  i t  t o  be  an  i n te rP re ta t i on '  

bu t  t ha t  i 6  no t  t he  sane  as  t he  sEc  no t  do ing  i t s  

j ob  and  no t  f i nd i ng  ou t  h the the r  i t ' s  an  amendmen t  

o r  an  i n l e rP re ta t i on .  

6 Now,  i f  t he  58C  d ldn ' t  do  l t s  j ob ,  t hen  

7 t he  P la i n t i f f s  he r €  have  a  r i gh t  t o  go  a f t € r  t h €  

8 SEC.  Tha t ' s  a  d i f f e ren t  mechan l sm.  

9 f t ' s  no t  i n  t h l s  cou r t ,  l t ' s  i n  t he  Cou r t  

1 0  o f  Appea l s .  They  have  a  r i gh t  t o  t ake  an  appea l  1n  

1 f  t he  sEc  dec i s i on '  so  t he re  l s  no  absence  o f  

L Z  p rocedu ra l  sa fegua rds .  

13  THs  coURT !  we I I ,  r ega rd ) . ess  wh -e the r  t be  sEC 

14  was  sound .  i n  l he i r  dec iS lon .  l t r .  Ho I l ande !  wou ld  

1 E  say  t he  e f f ec t  o f  pe rm i t t i ng  i t  t o  go  t ha t  way  

. l D  wou ld  be  i f  i t  s re re  t r u f y  an  amendmen t ,  no  80  

T7  pe rcen t  na jo r i t y  p r l o r  t o  b r i ng lng  an  i n i t i a t i ve  t o  

18  t he  SEC was  requ l red  and  t ha t ' s  a  r l gh t  unde r  t h i s  

t 9  con t -ac t .  

/ , v  MR,  JOHNSON:  The  - - I  unde rs tand  h i s  a rgum € n t  

2L  and  m ine  and  l he  reason  I  f ocused  on  t he  f ac t  t ha t  

! h i s  i s  c l ea r l y  an  i n te rp re ta t i on  1s  t ha t  t h i s  i s  

23  c l ea r l y  f r on  t he  Boa rd  o f  T rade ' s  pe rspec t i ve ,  t h i s  

i s  c l - ea r f  y  an  i n te rp re ta t i on  gea red  t owa rd  r . r ha t  t he  
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I Boa rd  o f  T rade  i s  do iag  i n  i t s  r € s t r uc tu r i ng  t o  a  

sha re  co r?o ra t i on .  

J Th i s  i s  ak in  to  l t ha t  happened  wh € n  t h ings  

changed  i n  t he  ' 70s  and  ' 80s  and  t he re  be € a t t r e  wha t  

t he re  hadn ' t  b € en  i n ' 73  when  t h i s  v t as  c rea ted ,  

D t he re  became  l easeho ld ,  l essee  menbe rs .  Tha t  r " as  

7 t he  Buck ley  s i t ua t i on .  

I rHE  COURT:  R i  gh t  .  

9 MR.  JOHNSONT And tha t  was  reso lved  and  then  

there  was  tu r ther  agreenen t  tn  ' 92 .  Th is  i s  ye t  

11  ne ! . ,  i  n te rpre ta t  i  on .  

r2  THE coURT:  Look ing  a t  Paragrapn  5e  le t ' s  

L J  assume tha t  Board  o f  T rade  under took  to  rede f ioe  

who  i s  t he  member ,  t he  e f f ec t  o f  wh l ch  wou ld  be  

-l 5 pe rhaps  t o  i nc rease  t he  nu rnbe r  '  o f  Poss lb l e  

16  exe rc i se rs  unde r  58 ,  s t ou ld  5B  s t i l l  a f f ec t  t ha t  

l 7  dec i s i on  o r  couLd  58  s t i l l  a f f ec t  t ha t  dec i s l on  by  

18  t he  Boa rd  o f  T rade  ?  

19  MR.  JOHNSON:  Tha t  I  t h i nh '  you r  Hono r ,  was  

20  exac t l y  t he  s i t ua t . i on  t ha t  was  t he  d i spu te  i n  

2L  Buck ley  and  t he  d i spu te  t ha t  was  revo l ved  i n  t he  

1992  con t rac t ,  

23  Tha t  i s  a t  l eas t  one  o f  t he  sub jec t s  o f  

t h i s  case .  



I t  i s  a l ' so  a  d l s?u t €  t ha t  i s  r eso l ved  i n  

t he  i  n t . e rp r € . t a t i on  t ha t  l s  enbod ied  i n  t he  2001  

J ag reemen t ,  t ba t  i s ,  i s  t he  Eoa rd  o f  l l r ade  go ing  t o  

t h rgugh  i t F  r eo rgan i za t l on  i na reas €  t he  nunbe r  o f  

5 exeac i se r  member € .  

6 € l ea r J . y  t h € y  a r s  no t  as  l d r .  Qu in l an  has  

? po in ted  ou t ,  The re  i s  no  goss ib i l i t y  g i ven  t he  

I regu i re rnen t  t ha i , ,  t ha t  r ^ tha t  iE  now a  fu l l  r nemb € r  

v mus t  i n  t he  f u tu te  be  son € one  who  ho lds  t be  f u l l  

10  package .  

11  l he re  i s  no  su € h  poss ib l l i t y .  I t  i s  s i rBp l y  

L 1  an  i n te rp re ta t i on  t ha t  a l l o l t s  t he  t soa rd  o f  f r ade  t o  

L J  ] r eo rgan i ze  as  i t  seeks  t o  do  t o  b r i ng  i  t se l  f  i n t o  

14  t he  21s t  cen tu r y  and  go  t o  t he  co rpo ra te  f o rm .  

15  Tha t ' s  wha t ' s  a t  s t ake  he re .  f h i s  i s  no t  

15  an  amendmen t .  I t ' s  an  i n t € r p re t6 t i on  and  t ha t ' s  

r7  wha t  t h i s  t u rns  on .  

18  THE coURT:  A l l  r i gh t ,  f i t s t  o f  aL l '  i n  r u l 1ng  

1 0  on  t h i s  case  on  t he  s tand ing  l s sue ,  you  s ta te  t ha t  

20  shou ld  an  i s sue  a r i se  rega rd ing  a  $ €mbe r  o f  e i t he !  

4 L  exchange ' s  . i gh t  t o  vo -Le  pu rsuan t  t o  58  o f  t he  1992  

4 Z  ag reenen t ,  r  t h i nk  i . t ' s  c l ea r  t ha t  t ha t  r i gh t  wou ld  

23  be  su f f i c i en !  t o  a f f o rd  t he  ' exchange  mer tbe f ,  

24  s tand ing  
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I I t ' ' ' €  a  p ro tec t j ' b l e  r i gh t  I  be l i eve  '  Tha t  

be ing  sa td ,  l " ook ing  a t  53  i t se l f  .  i t  r eads ,  "No  

J amendmen t  may  be  made  w i t h  r espec t  t o  t h i s  

4 pa rag raph  B  o f  A r -L i c l e  F l f t h  w i t hbu t  p r i o r  app rova l  

5 o f  t he  8O  pe rc .en t  maJo r i t y .  Requ i remen t  f o l l ows  . ' '  

( f i l i t h  r ega rd  t o  t he  spec i f l c  subJ € c t  ma t t e r  

o f  t h i s  a l l eged  re fe rendum,  t o  t he  € x t en t  i t  may  be  

a ge rmane ,  5B  s ta tes ,  " 8ve ry  p resen t  and  f u tu re  

J member  o f  sa i d  Boa rd  o f  T rade  who  app l i es  f o r  

10  membersh iP  i n  t he  co rpo ra t i on  and  v tho  o the r l r i se  

11  qua l i f i e s  sha l l  so  l ong  as  he  l ema ins  a  menbe r  o f  

sa i d  Boa rd  o f  T rade  be  en t i t l ed  t o  be  a  member  o f  

13  t he  co rpo ra t i on .  "  

14  No t l r i t hs tand lng  any  such  l  im l  t a i  I  on  on  the  

' E  nunbe r  o f  nembers  and  l t i t hou t  t he  necess l t y  o f  

16  requ i r l I I g  such  menbe !sh lp  f o r  cone ide ra t i on  o f  

L7  va lue  f r om the  co rpo ra t l on ,  mean ing  t l i e  BPOE,  i t ' s  

18  my  conc lus i on  t ha t  t he  sub jec t  ma t t e r  o f  t he  quo te ,  

1 0  "Re fe rendum.  "  does  Do t  i np l i ca te  ?a rag raPb  58 .  

Acco rd ing l y  t ha t  necessa r i l y  l eads  t o  t h €  

conc lus i on  t ha t  t he  e l ec t i on  rnay  p roceed  and  t ha t  

/, 1 t he  qu € s t i on  o f  I ' be i h € !  o r  no t  t h i s  i s  a  f a i r  

t 3  i n t e rp re ta t i on ;  t ha t  i s '  t he  sub jec t  o f  t he  

re fe rendum shou ld  i t  pass ,  i f  t he re ' s  a  poss ib i L i t y  
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STATE Or. I  LL IT{OI S ) 

) C q  .  

5 coL tNAYOFCooK )


4


f, I I {  THE C IRCUIT  € € URT  of cooK couNTy,  rLL I I {OrS


-
6 COUNTY DSPARTMENT CHANCERYD IVI  S  ION 

7


8 I ,  JoYcE tED €ER,  o f  f  i c  j . a l  € ou r t  Repor te r 


9 o f  t he  c i r cu i t  cou r t  o f  cook  coun ty ,  coun t y  

10  Depa r tmen t  - chance ry  D i v i s i on ,  do  he reby  ce r t i f y  

l 1  t ha t  t  r epo r ted  l n  s t € no t ype  t h €  P ro € eea lLngs  had  on  

r2 the  hea r i ng  i n  t he  a fo remen t i oned  cause i  t ha t  I  

t he rea f t e r  causec l  t he  f o rego lng  t o  be  t r ansc l i bed  

i n to  t ype \ ^ ' r i t l ng ,  wh i ch  I  ce r t i fY  t o  be  a  l r ue  and  

1 B  accu ra te  t r ansc r i p t  o f ,  t he  RePox t  o f  P roceed ings  

16  had  be fo re  t he  Hono rab le  sTSPHEN SCt t I I " LER '  Judge  o f  

t7  sa id  Cou r t  .  

t 8  

19  

20  o f f i c  a l  Cou r t  RePor te . r  

Z L  { 84 -00  L292  

\n{\23  Da ted  t . h i s  \  \ \ - \ day
(=s\- r'- ^ 

24  o f  
- \_}_-t'tA+_ - 2 0 0 1 .  
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t- IIC TflE C IRCU I T CO{JRT OF 

€OI ,NTY DIPAREUENT -

4 I ,  t h -e  Hono !ab le  sTEPHSN SCHfLLER,  Judge  

5 o f  t he  C i r cu i t  Cou r t  o f  Cook  Coun ty ,  p res l ' d l ng  

5 j udge  a t  t he  hea r i ng  o f  t he  a fo r €men t i oned  cause ,  

do  he reby  ce r t i f y  t ha t  t he  above  and  f o rego ing  i s  a  

o t r ue  and  co r rec t  Repo r l  c f  P roceed ings  had  a t  t he  

q sa  1d  hea r i  ng  .  

t0  AND,  rORASI {UCH,  THEREFORE,  as  t he  ma t te r s  

11  and  t h l ngs  he re lnbe fo re  se t  f o r t h  do  no t  o the rw i se  

r2 appea t  o f  r eco rd ,  t he  a t t o rney  f o r  t he  P ta i n t ! f f  

t ende rs  t h i s  Repo r t  o f  P roceed ings  and  P rays  t ha t  

14  t he  same  may  be  s i gned  and  sea led  by  t he  Judge  o f  

1 5  t h i s  cou r t  pu rsuan t  t o  t he  s ta tu te  i n  such  case  

15  made  and  p rov  l ded .  

W I II  C E  I S  A C C O R D I N G L Y  D O N E  T H I S  

18  d a y  o f  2 0 0  1  .  

l 9  

zu  

4 Z  HO NO RA BI, E 

I J  C i r cu i t  Cou r t  o f  Cook  Coun ty ,  

24  I LL lNOIS  
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AGREEIWEFTT 

This Agreearcnr is made and enteredinto tLis -flay offugf+f992 (,E6ective 
Date'), by and betweenthe BoARD oF TRADE OF THE Crry OF CIIICA@ 
(''CBOfl, an Illinois corporation incorporahd by sp€ciai act of the lUinois Gen€ral 
Assemblyand localed at 141 West |ackson Boulevard Chicago, Illinots, and the 
CItrCACO BOARDOPTIONSEXCHANGE,INc. (€8OE1, a Delaware non€tor] 
corporadon located at 400 South LaSalleSbeeg Chicago, Illinois, 

WIiEREAS, paragraph (b) of Article Firfth of €tsOE s Celtifica€ of 
Incorporalion ("Artide FifdftD providee ac followe: 

{b) In recogniEon of the special contribudon made to the organization 
and deeeloprnert of OreCorporation by the meanbers of tte Board of 
Trade of the€ity of Chicago, a corporation orgaaized and existingby 
SpeciafLegisiative Charter of the Ceneral Assembly of the State o( 
llllnois, and for the further purpose of promoting the growth and 
liquidity of the Corporation, developing a broad tinancial base ofdues
paying members, and assuring participation on a continuing basis of 
personsexperienced in the trading and dearing of contraclsfor fuiuie 
pwchase or delivery on a central marketplace,every present and 
future mernber of said Board of Trade who applies lor srembership ir1' 
the Corporadon and who otherwise qualifies;hal, so long as he 
remains a member of gaid Board of Trade,be entided to be a swurber 
of the Corporation notwithstanding any such limitation on i&e 
number of members ald yyithout the necessity of acguiring such'the
mernbe.rshipfor consideradon or value fron Corporation, its 
rnenbers or eisewhere. lvlembersof the Corporation idmitted 
purssant to this paragraph (b) shall, as a mndition of membershipin 
the Corporation, be subject to fees, dues,assessmentsand other like 
char.gee,and shall otherwise be vestedwith all rights and privil€geg 
and subjert to all obligations of membenhip, as provided in ilu by-
taws, No amendmer:.t may be made witft r&peci to tfr* paragraphO)
of Artide Fifth without the prior approval of not less ttrin g0i%?rft0 
the m€mbers of the Corporition adittba punruant to this paragraph-
{b} and (ii) ihe membersof the Corporation admitted other-Alan 
pursuant to this paragraph {b), eacb'such category of rrerrbers vo6ng
as a separate class; provided, however, that any anendment to this 
paragraph(b) whidr is required under a finai order of any court or 
r€gulatoly agency.having J'urisdi€tion in th€ mattef may be madein 
accordaacewith the provisions of Artjde Twelfth cove'ring 
amendmentsto this Certificate of inmrporation generally, without 
regard to the above provisions concemingsudr 8d% voteby classes. 



W}IEREAS, the parties,_in their own capacity and on behall of their 
::J:fl" igbe's, dispute the meaniag of iertaiir tenns as ugedin Artide tilth{b) ' ano tne naturg and,scoDe of the entitlement referred to therein of a cBor
io be a CBOEmeuUer ittre .'Aercise Right,) 	

.G..Eb€f 
and 

WIffiEAS, the parties. in their own capacity and on behalf of their
respectivememDers,wish to resolve SI d*ptt" 6 thsir nutual ben€Cib includrng
to avoid the cos6 delays,and uncertaintirs o?legatproceedings; 

t\tollI, TIIEREFCIREin cotsideration of the foregoing and the nuhral pronises
and agr€emerrb conEined hereil Qut-sgblect o frrafapfr ial Uelod, it e parUes,in their ovrn capacityand on behatf of thelt,espiaid -'eurten, agree foll*wi' 

"s 
1. 	 DEFINTTIONS. 

For the purposesof t}is AgreeurenL the following definitions apply 

(a)	 "FfigfU" CBOT Full Membe' meansan individual who at the time isthe holder of one of the One Thousand Four HunareJ id O,mlexisting CBOTfull memberships("CBOT Full Memberships") and who 
:3ff.T::" -ofa{ faai8-n8hts and privileges appurtinant to such 
::: 	 j_y,-.*ber.ship: Jn rhe ee€nt a cBoT Ftrll Mesrbership is 
fqsTr-ed. iol a pa*nexsNp, corporation or other entiry, only Ore
rnorvtouat who is the hoider of such CBOTfuU Meurberstrip and whoisjn possessionof all trading rights and privileges appurtmant to suchCBOTFulI Membershipshatl be-deeurea'rcbe &, "ffifuUf" tAOf frU
Member." 

ft) "Etigible CSOT Full Meober Delegate"meansthe individual to whon
is detega'ied1,?,9I9 {ry1.*hi.p 0eased)anrr who i" ir,por"orior,

ot au.Eadint rights and privileges appurtenant to sudl CBOT Fu]l
Membershio. 

(c) 
l'fra{ine .1Sfrc and privileges appur.tenantto suclr CBOT Full 
JlaemD€rshtp"means(1) the righb and prjvileges of a CBOT FuIl 
*tP_":*1q.*t"+ entirle a holder or aiebgati ro tracie as principal and 
oroxer tor oth€rs in all contracB traded on lhe CBOT, wh*irer by openoutgy, by eleckonicmeans,or otherwise, durins urrv ,"*l;ot or 
5:1iy_1iy -f? tra*ng.E authorized; and (2)

-every " tra-dingrigirt c 
r.ruiege granted,Tsrgned or issued by CEOT after tire e{fedve-date oftrus Atreehent to holders of CBOTFull Menberships, as a class, but
oaludirg any right o! privilege wNch is ]hesubiect'of an option 
Sranted,assignedor iszuedby CBOT to a CEOT Full Menrbei and which 
is not exercisedby sudr CBOTFull Member, 
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(d 	 "ExerciserMembed'me.usanErigibtecBor F.ll Memberor €rigibre CBOT Full M,:mbe.Delegatewho-hasexercjsedtheExe*ee n4dt tobecorneandhasUecomei CEOERegularMecrberpusuant to Ar6defrful(b). 

(e) 	 r'CBOEXegularlvdesrber"or "CBOERegularMeurbership"shallmeananyCBOE regular menberor meurbersfop0ncluding an lxerciser
MemDeror membership)entitledto alt Eadingrighfs and privileces
appr:frhant to a CBOE membershipin accordame with Sei:don fl{b)of the CBOECqrstitutiotl Thereaie l$ne ffundred Tht ry{"; {t3iiCBOE Regular Members,otduding Exerciserl eubers. 

TIIE CBOTS AGREEMEIWS|. 

(a) 	
1: CB9f ,1gfo,.in i6 owngpaciry andon behalf of ib xrenrbers,thatoruy au, rnd:vtduarwhois an EligibleCBOTFuil Mesrberor ar,AngibleGOI Futl MenberDelegateis imember of ttre CeOf within themeaningof Artide Fifth(b)eliBibteto havean&ercjseRightendto be an E:<erciser Member, 

(b) 	
IT,9BOT 1 -reesfls oyn capacity andon behalf of its members,thatrn tne eventtheCEOTsplitsor otherwisedividesCBOTFuu 

two oi urce parts,ail sudr palts,andthefadingY:l_o:=Ig.+l appurrenanttherero,shatibe d€emed to be pa; ofIF^T-Ao-pjll,rt:tes
:T n"dqq nChb and prtvilet€e appurtenantto sudr CBO? Full' *T9e.T-rups andmustbein the possessionof an individual aseitheran Eligible CBOTFuIItvlerrbero, i" Sligibt CBOT-irjt Menber 
P"l"q"t in orderfor thatindividual b UZ .UgiUi"to ; anE:<erdserMember. 

(c) 	
3". ?![ ]q.*, in its owncapacityandon beiulf of is uresrbers. 
f::_t::_15,p"r"ose of.thisAgreementandanyrule, regulationor by-rawaqoptedpursuantto or to implemmt this ASreeme;t,and fc tlie 
L_"tp.::"_..f_!"Tj.tlng themeanii.rg.of Ardcie rFftft), o,nry ure One rnousirndrtuurHundredTwo (UoZ)existingCBOTFuIl Memb€rshipsshallbecieemedto be CBO! Full M"tU,"""hips e"tttil {o e*"r"ire RightsunderArticleFifih(b)^andth"t uoy 

"a'aitil"-JLmbership 
or 

lf.Tb:*f-g:ated by rhe cBor, *h.d{o;tesoriz; by the ciror asa rul hem0ershlpor as havingthesacretradinf rjghtsui.ra prirriteg"s asaGOT Full Mernbership,,[af U" ,p"afr".urioli.ri"a 
entiflqnent to Artide Fifthab)Exercise'iUghc. 

' fro^ 

http:meanii.rg


--
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{O 	 Subiect-to ?aragrap-h a(a)below, UreCBOT agr,ees b asrcnd lts rulec andregulattons ur the form and marurer34 dorth in Exhibit A hereto $he,€BOT Ruie Chaqge,). 

(e) 	 Ttre_CBOT agrees tfiat it will maintain an eGfectiverecord of ,{i) everv
tradin€. right and p:ivflege which may hereafter be grante4 aEEi;;
lscued ln rEslr€ct of eadt CBOTFulI ltlembership and (ii) every 

- or 

delegation c haseof any CBOTFult lrlenbership (or of any dadirrg
right 9r pdylgge appurt€na.Et thereto). The CBOT agrees tb ma*e luOrrecords aviutableto the cBoE prompdy upon reasonible request
thercfor by theCBOE 

fifiqtoE s AGREEiUENTS. 

(a)	 The CBOE aclcrowtedges and agrees,in its own capacity andon behalf 
or rts meErbers,that all Exercis€r Members,induding Iixercber 
Mecrben who are Eligibh CBOT Full Member Deldaes, fuve ne
same-rjthts and privileges of CBOE regular mrnrberihip asother CBOE 
I".Cy.:..qbTr:i1l"di.g rhe righE and priviteges iith respectto
m: :ading of _afCBOEproduc6, occep rhai ExerciserMemberi ehall 
n:.t nav.e

T: "gh{g-!l*fer 
(whether by sale, lease, gjft, bequ€sr or 

:T.T? _\ll,CBOE regular nemberships or any oi rhe {r;ding
ngnrs and qllueg* appurteltant rhereto. Nofwithstanding the
foregoin& all ExerciserMeurbersshall have the right to purihase or to
participate in the offer or distribution of my optioial or'additional-

or n6nriarsferaUle f$:yT.:hq :: i1r1 transferable 	 eadingright
o-r.pnvuegeoft€red or distrjbuted by the CBOEafier tlre.effecive dati ofthis Agreement to othet CBOERegilar Members,as a class, on tresrflre.t€rms and condifons asothe, €BOE R€gr:lar Meard; and any
sudr additional mernbership,trading right or iri"it"C.; ;ArirJ
an Exerciser Membersharl6i s"p"ra'ctf t "W,r* 

# 
Merrber on the saanebasisas the samjmay"nrli"tt" "*."*"le sep"r"i"fy-t arrsfenabf"
by other CBO.ERegularMecrbers. In the event the Cgffi nakes a cash 
or.prop€rty distribmtion,wheth€r in dissolutiorL redernotion or
o$e1wi-ser.jogther CBOERegular MernUersas has.ttre 

*T:ialtuq:he 	
"'aass,-oihidr tlat of avaju€ of a CBoE Menbership,inctuding

uts(J!, membersrupunder Article Fifth(b), such distribuUon ihau be 
made on the sami tetu$ and conditions.to €xerciser Meurbers. 

'{b)	
T: fBO..Eagreesto.establisha reasonablerecprd date for any offer. 
srsrnDutron or rectemptionsubJectb paragraph 3{a) above i-norder +o 
erve Eligibl€ CBOTF;U Meqrbls ana UifrU'e CeOf fuU f,fenUer
Delegafesa reasonable opportunify to beJme Exerciserfrlm.,U""s
io partrcipai-ein sudr offer, disEibution or redeurptior. TheCBOE"ra 
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agreee.tonodfy the CBOT no less th6n ninety (90)days,prior to every
offer, distribution or rcdemption subjectto faragrapfr 3ia) aboveand of
ure r€cotd date establishd therefor qnlessimpracticable in the 
ciranmsUnes, in whidt wgrrt th€ CBOEagreis to notify the CBO|rno
les: th:l q0) days prior. ro ever]' offer, disEibution or .6deurptiu,
subiectto Paratrag-h- 3(a)above. h order ro p€rslit Etigible CbOt' FuU 
lf;:T-.t_:*d.Fgible CBgt Fu[ Iu€nber DiregatestriparUdpatein anoner, crsmDuoon ot redempfionof the kind referredto in the-last two 
s€ntences of Faratraph fla) above,and solely for sudr purpose,CBOE
futlhg ag9p to waive all menbership dues, fees andotlier charges-and all qualification reguir_€rnents,o0rlerUun those that may be
imposedby laq that may be applicable to the appjication foi 
T1lu3rlyp -." gBoE of each Eligible-CEOT.Fritil\deaber and Etidhle 

9.91I* Ygber DelegaEwhdwiehesto ercscise *re r*er.tue nTghi
aunng tn€ p9!oq commencingon the dateCBOE gives notice to CB-OT
pursuant to tjris faraFaph 3(b) and ending on the date such indivktual
paruopaEs rn suclr offer, dishibution or redemption (as the casernay 
!e) pmyragd, however, that 6)-no ExerciserMe^mberfor whcur duei,
fees and other cJrarges and quallfication requbementsare waived in
acrordahcewith the foregoing shaUhave an:yrights asa CEOE menber
o.,":.Sg g!::ljcipate in such offer, disEibution or redeurption, 
and (ii) the CBOEmanberchip of each such Exerciser Meurb& shall 
fTTt.. jm*.:qately foilowing the time such individual particirates
in such offer, distribution or redelnption, 

(c) fte $O.p-aq: e+ in its own capacityand on behalf of ib arcmbers,that
any Eligible CBOr Fdt Meurbei or irr*ibte CBOT FuIl fvlember
Del€gate is ettitled to becomean Exeriiser tviestber pur""*t t" ArU.t. 
$*{U), 4rovlaea suc} individual qualiliee to le a Cboe neiular 
Menber in acLrrdancevrith the rd& ot ttre CBOA applicable*gelrerally 
to CBOE Regular Membership. 

{d) Th€. C$OEaqreesar1]ts own capacitSrand on behalf of ib members,that 
11_q:-_.1:1r-il"cro.J lyrqes rir coisotidateswith or is acquired byor
acqu$esanother entity ("other entity,) and (i) the surnivor of sud 
11_89:-TT1i9arinn or acquisitioi f,survivor") is an etchange whictr
prcvldes or maiatains a market in commodity futur$ contracB or
options, securities,or other financial insFurr;ils, and (ii) the 1,4f2
holders-of CBOTFull Membershlpsare granted in suctrmergEr,
consolidaflon.or acqrrisition ^"iUorf,[ in the survivor (&rr."ivor
Memb€rship"t and (iii) such Survivor Membership entitles the hotd€r 
thereof to have full trading rights and priviteg$ iri alt products thm or
tller€att€tr tradd on the sunrivor (otcep thatiuctr traciing righs and 
privilegcs need not hclude producB tiat, at tt e tizre of sldimerger, 
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consolidationor acErisition, are traded or l.lsted,desirrrafedor
otherv,;!€ authorized for trading on the other entity Fut not on them.Tl, t"l $t ExerciseRight-ofArdcleIifttft) siuI o 

. "ontir,,reapprf lfr!-qu_s 4greemmt shallcontinuein forceand effed twith thewords '€BOT Full Menbershifl beinginterpretedto -"* "Srr*i"o,Meurber.ship").Arfide fifth(bishatt nit appiy_o_any oO* -"rgorursolidationof CBCrfwi0r, or acqutsiUoli
'of"CBOrI 

iy, a"o$;"e!lHii.
* 

(e)	 TheCBO.E agr_ees_that a significant purposeof the Agre€urent is toensurethatCBOEwill noimate ariy oifer,disEibud"oror redernptionto.GOE RegularMernbereasa dasi whidr woUa f,"rle Ureefect-J"'dil_uting therighrsr:nderArtide FiIthG)of EtieftigCBOi i rUMernbersandEligibleCtsOTFuI MeutberDelftaes. liis tfreinrentionof thepartiesthat Paragraphs 3(a) and 3O) aUovE arerh" ;g""d-*J;;
thatnigibtecBoTFullMeurbersanaEugiUef.TT,-I=HTsDelegat€s will have the ability to partkipate in every

eOi 
fy_-:,*b.f 	 -frave -
Tlerj 	dtsFibuuln or redempti,on whidr w6ufd tne efect of cuuung the varue of CBOE regular rrenrberships, includjng CBOEurembershipsunder tuticle Fiidr(b). 

.A 
19iT.," T"lguph 4(a)betow,theCBOEagreesroametdttsRd€,r,ro(c, rn tne torrn anclmann€r get for0l in Exhibit B hereto (ee,ICBOE
Rule Change"),including rescinding a1d ytldrryintie-..urmUy
proposedRule J.I5(c) from consideiation uy ttreSecuf;tiesana
Exdrange Corurission. 

SPECTALPROUSTONg 

thattheCBOft.Rule 
Fj:1-T-F_OJ -embersiip andtheComrridityruturesriacing-this 

(a)	 .SBgT.rel5esents Changerequirestbe appsvat of 
Lommtssionin orderto becpme€ffective. CBOErepresenEthatAgreqnentandtheCBOERule€trange ,eqd." rh.llpr;*l of both 
llre C.BOEmembershipand the SecuJtiesina gxct.ii" Commission ur orderro becomeeffective.The parties agreeto wodin goodfaith to

fit;rb,".-sL;?,L:^b$^{t_lt "F,p*Et""s",p"aiuo"sry 	 ""yIry:d approval not be obtained, howiverj tf.en thi5 Agreement shallDe nuu anctyoid, as if never exectted, and neither pa*v slhallbe
dee$ed to be in any.way bound by;y teftt ; li5"i"i*, ina"a;"g
any agreehent or aclcrowledgtrent, o{ this Agrjeurent 

(b)	 from. and after the Effectiv€ Date and so long as this Aereeurent
resrainsin force and effect, the CBOT Ru.le ih"n"" ,f,"rT"oi U.
a.Erended -or-modifi€d in any way by the CBOT vfrthout the r.rritten 
consentof the CBOE,and the CBOE Rule Changeshall not be amended 
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or modifi€d in any way by the CBOEwithout the written onsent of trhe 
CBOT, whidr onsent in either {aseshait not be unrreasonablv 
withheld. 

ft) 	 The @OT a.grees to erforce the CBOT Rule Change afhr the sane has 
beenapprorredand haebecone effective as set forih in kragnph ak)
hereof, and the CBOE ags€€6 to eniore the CBOE Rute Changaafter the 
same has been approved and hae become effectiv€ as Eet fort[ ttr 
Paragraph{a} hereof. In the €vent that tbe validity of any provision of 
tlis Agre€ment or any rule, regulation or bylaw adopted pursumt to 
this AgrE€&€nt shall be draltengedby any persoru the paities mutually
agree that theywiU pindy defend rhe validity of such ciEUenged
provision or rule, regulation or bylaw 

(d) 	 The parties mutually agreeihat it is appmpriatg ard wi&h tbe 
meaning and spirit of Artide Fifth(b), for the CBOE to interpret Articte 
Fifth(b) in accordancewitlt the provisions of this Agreemerif 

5, 	 IERMIN,q n[ 

Thls Agreement shall becomeeffective on the Efftctve Date, subiect to 
Paragraph 4(a) above,and shall remain in full force and eflect tlpr€aftei udess a$d 
until terurinated in accordancewith this Faragraph. Either party rnay terminate*lds 
Agteenerrtfor cause,and on-lyfor cause, by giving the oErcr-pa+ fifb€n (15)days
u'fitten notice ot the terninafion and the cause therefce; provided, however, tiat i{
ihe other party r€rredies rhe cause for termination to the riasonable satisfactim of 
the notifying party during such lifteen {15) day period. this Agreement shall not be 
terminated and shall rernain in fi.rll force and iffest cause sli include only {i) a 
material breac.h of Sris Agreeneng or {ii) in the event thk Agreetoen! or ani, partof
it, or any rule, regulation or bylaw adoptedpursuant to and6 iopteurent tils' 
Agreeureat, is set aside by ord-er of a court oi regulatory ag€ncy of iompeteot
jurisdicion. 

6. 	 MISCELLANEOUg 

'-ta) 	 This A€re€ment c€nstihrtes tlre erntire urderstanding of the parties. 
No waiver, alteration or modification of any of the-provisioirs hereof 
shall be binding unkss in writing antt signei by a driiy aurhorized 
rePr€s entative of each party, 

o) 	 9rryp.t to the odent that this Agreerrent or any ruie adopted pursuant 
to ilds Atreern€nt is govemedby any taw of tlie United5tatej or of a 
rule or regulation adoptedby a ieguiatory agenc,.pursu.nt to any such 
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law, this Agreecreat shallbe governed by and consbrred in acoordance-
with the laws of the State of lllinois. 

(c) 	 The partiesmutually agreethat either party to this Agreenrentmav 
brint suit (on ib own behalf or on behitf of ie meurbers, c bottr) 6 
enforcetirc terau of this Agreeaent and to recoyer darragesfor arty
breach of tiis AEr€ement 

CHICAGO BOARDOPTIOT\'S BOA&DOFTRADEOF 
EXCHANGE,INC. TTIE CITY OFCIIICAGO 

Trfi F. IYesidept EnC e+f DrEc|'*ive OF_fi, 
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UHIBITA 

CfiICA€O BfIARD OFTRADE. RULE AMENDMENTq 

210-00Full Member cBoE "Exercis€" priv ege. In acordance wlth the Agreement 
Tfred t$o ol..-.-_, t9g ghe_+Eeenrf+rl betweenttre E<crrange and fi;--=-'ChicagoBoard Opdons Exchange(iCBO-tEigibIe CBOTFrrU M&rU"o *fro 
T+?* ail appurtenant trading rights and pri--vilegesof a full memUercfrip,
IL"dtrg, "n){ Ile* trading rights o! p,rivilegesgranred,assigtredor lsswd ti a CBOI ruu m€mDersrup to the extent such right or privilege is deemed under the
p.:o:yoos.or such Agreemmt to be apt urtenant to a cgoT FuII Mesrbershlp, are 
118ry p D€come regular membersof the CBoE pursuant to tudcle Fifth(b) dcBoE s certificaE of rncorporation A CBcrr F'ti lv{ember 'ay deregac au #us 
T1lt 'ic.ht' and priyil€ges of fuIl mernbershipro an individiral wi"o wrll ttrecrbc 
:uq.oj" ro ba.nme a regular CBOEmemberpursuant to futicle Fifthft) of CBOE,auerutrcateol lncor?_oratioryprovided, howwer, if a CBOT Full lr,Ieryrberdelesates 
TTI 

o"l lor .-, of rh€ appurtenant trading righb and privileges of full
membership,.the' neither the membernor the delegatevrill be-eligible to be a CBOE 
l:glkt ry!{ pur-suantto Article Fifrh(b). No p&son who is nit either arEIigbIe CBOT FulI Member or an Eligilte CBOTfu[ Member Detegate{SeeRule221.00GXr))shall knowingly apply.tJ_become,or knowingly remaii, a regularmemberof cBoE pursu"niio eitii:te pir*,tbioici6!;r-i?tiri""t" or rn"ffiotior" 

_ For purposes of the Agreement enteredinto on _, 1992b€tween theExchangeand tlre cBoE, an angute cBor Fur Memffieans an individual whoat the time is tfu holder of one of theOne nrousaad. Four Hundred Two {1,4@)-*bd-s 
Fjl_id.-ryuershi.ps ('cBOrF"ut;;;;ship",) on rae dae of ih€ AEreemenrarKt who is in Doss€ssion_ofaU trading_ 4ghtsand pflvileges appurtenaftto sudr cBor Full Membership.In theeventa c"noi ruu uenbershiD is resi$tsedfo.t 

" p*I=ftjpl-corporation or otherentiry,onty thet"djilJ;;;, ti;T.il;of sudr CBOT Fult Membership_and-whoisin poises.tor,oi uuOing,igh; ;e
'EligibleCEOTFuIl Member.' "Il4"g 

"U.pjy1|egetpg1r1lenintto suc}r CBOT FuItlt*,iU"*f,ip ,ir"if b. deemedto be an 
ri€hrs and pii"it.g*

CBOTFUU Menbership', means(U theiigi'ts 
apput€nant io sucrr 

piioiles"",of a CBOT FuIl MemDershtp "rdwhich enti.tlea holder or_d_elegateto trade aJ principai andbroker Sor othersin all contractsrradedon the cnot,-wtrerheruy opeir 
dwing anysggment ""t&y, 

by erecaonic 
T.1T:_1t "11*se, of a tradingday when tiaaiirg is 
"uTg"Td, Td (Z)everytradilqright or privilege grandd assignedor"issuedbyCBOT after the effective date of thisAgreimentto holders of CBOT Full MembersNps.as a cl.ass,but €rcluding-any right or privtf ege wfrictr is the subiect of 
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an.opdon granted, assignedo: issued by cBor to a c&T F'Il Meqrber and whicir isnot exercisedby sudr CBOT Full Me,rder, 

?.1.fi1 Delegatiou - An individual memberuuy delegarethe rights and privil*es * FuIl and,/or AssociateMembershipsto an indii.idual-(a "aehgJrej G_of;i;--
of 

following terns and conditipns: 

tg)O In accordancewith theAgreeurent,')**"*,h""*d'm:4ru'U*r*ri3effi*
I_!F9F),_S4f an,individualwh6is an"EligibbdBor Arx ri{"urb"r,;;;
"EligibleCEOTFdl MemberDetegate.,astlibse terms ared.drnectin theAgreehetrt,is a "m€[rb€/, of the Excirangewithin the Ereaning of paragraph (b) ofArticle Fifth of CEOEsCertificateof locorporatioa fArdcle Fiitt&)) ;d;"i-;;individ'ralc 

":. lljgt!! ig become andto ri,rnainregular;"mbd ;idre doi'-*pursuantto Artide Fifth(b). No-personwho is not bther anE lSbte CBOi-Irull-
shallknowiiglyapplytolf1}:::,11-||gi!,l1 g9T FuriMemberDelegate-

Decome,or Knowrng.ly remain,aregularmemberof cBoE pursuantto Article -

Fifth(b)of CBOETdekiticateot In;r?;r.d"; 


(g)fl 
9f :he,Agreeurenfreferenced ,ElisibleI"l fgtes in Rute221.00(g)(i),an -.*'

SFOTF+^ MJTb_erDelegare'imeansrheindividuat to *no* u Cfri'F"il 
Ti-1lD-::1JutI gelegated{Ieased}andwho_isln possession of all tsadingrighrsandpuvuegesappurrenantto sudr C8OTFull Mernbership..Trading,iChE ddpdvilegesappurtenantto such CBOT FuIIMerurbershi|"*"; (i) d" rigGpri-vilegesof a c8or FullMeurbershipwhicrrenuueaiaier 

ana 
or deregateioeade asprincipalandbrokerfor othe$in all bntracb Faded on U* CUOT, #ruUe, Uvoo*outsy. by eledronic means,or otlerwise,during any segn€tri;,;;.difi;;.H; 

trading_is authorized; and(2)
aeV.{aa!e- lgtri o"iddf.g" granted,*sIS"e .;issuedby cBor aftertheeffective-aateor-oiiegre,io*i ti rrora..sof c#r F,rlIMecrberships,as-aclass,but oduding any.tghtii privii"1" whietris thesubiectofan option granted,assignedor is.ued b cBdT to a bBor F"u rtr.-u""notexercisedby suchCBOTFr:ll Member. ""JiilJi. 
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HIITSTTB 

Rule 3.16ft) of the ChicagoBoardOptions Enhange, Inc. shall be amendedtobeand read as follows; 

Deletionslbrackedl. 

IRule 3'16(c) Board of ?rade Exercis€rs, For the purpoee of continued entittetnent tomembership on the Exdrangeia- a€o,rdance wili Stit"r,i.f Ol of ffreConsCtuloJand.Paragraph.(bl theCerCScEe"{{rdg"fi{dr-"j off"*fr"*U"" 
"i fi-Exfra;;.thetersr'menberof the BolJd.grf.T_ra{eor thecity of crrilgo;(ril-do;i;"." interp.r{{ to mear a-single hdi{drfl o, org"rri;h; in p;oession of a frrif Sorra 

TTb*sp as described berow suctrmenrdrsmpsnatt ofalrther"air," 
-

affordedtonoaranrenuersruis "i'*ristl.gh! 1''d pavfleges r" in-oint*". * FtH;i,1972(thedate the Exdranees.certifi"re or r"c."poia-uon-was = 
sudrrightsand privilegiwhictr "aopeal;;;?&tt. X."^.r.S"-.iiy;J"d" Wherethemeoberis-aaorganization,oneindividual g1g-tpossesiaII o?a full menbership,st .dl"C-rigltb and privilcges o1theBgr.d. f any p"rt not era"aej Uy U," eoiir*g"thanaI).of a f'll aneurbership OIt fo,s eading ;iihe -a frioil"g'"'"" tr.e ao"rf,ir';otd,leased,licensed, deleqated q h 1ny olt er-fasirionil*"f"i*+ &ecr nejtlrcr the
hansferoror tlre transfereeof s-rrchhghe anaprivifegesJaX le deemed to bea
-If"uremberof tfte Doard"entitledto Exchang"ri"^u"ftr,ip. a frru memuerehiptrradinsrights and pq{reges,a1{el existe-aonrebru"ry?b;;;h""fi;6ii,"t6 -two or more sets of rights or pfT]r|r* or be segmenG olseparated in any ithermanner, then, in order for a|r norvrd,ual or organizadon to be deesred to be inpossesion of all dreperdnent and ,.g,.,1* t ,iShE prirA.g""
such.full membership, such individuil "dl"f ""0 -Ue .?f"J;


or orya*Zatiio -*t in p-osseosiono6 
114 h11e p€rtinent 6nd regular traaing righs"anJ pri-Jfiii *nc, *rprct to alt ofthe split, segxaentedor separatedparc of-suchori$"f
exduded by the Exdrange.l "E*U"of,ip "1r,"*pt 

for:dios" 

Rule 3,16(c). Board of Trade Brercisers. For the purpose of ertiqement bme4bership-o-nthe Exchange.inaccordance*t i*"d"pifU) of Artide Fifth of the 
$r!f icaleo{_IncorporationoftheExctrangei,ArdJ"-ffffdi;i;;;;;;;;;
theBoardofrradeof theciry ofchic"e':.(r1,""-.drlilin{erpreted ii'Lea in arrue Efft$), ist9 Tgn ar indivr.d,al*tro"i. 

"iGr-""-:fuiffii 
gaor r,ru Menrber,,oran "EligibleCBOTETIIMemberDelegate,,,",tfro"" t"rnT-u"" defined in dreAgre€_hentent€red into on .], 1992,{the ,asr""sr;rr hrween the cBor 

ad_$g EI$|"+, ands}ait ng! ul€_"1 anyotherpersln. Lr orderto perrnitEli,gibteCBOTFu[ Mn&ers andElrgibteCBOTi"tt r"ru.ii.i OiJ]u,"" ,o participat€ in ar 
lf:tl d*F^blfn.or redanpfo6no6ttrerana,"rer"J ;;ii" rasrrwo senrences ofraratrapn :r(4,at uu Agrcement, andsolelyfor srch purpose, €806 agr€er to ri,ftrive 
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all membership dues, fees and otler chargesand all qualiEcation recuirements,
?the.rr!:n ihose tha! -"y te impased by law, that:nay be applicable 

-to 
the 

!!Ptc_au!! tor menbership on CBOE of each Ftigible CBOT Fr:Il lvlober and 
qigble CBO|[ Full Meuber Delegatewho wish€s-to eercise the Uercise Rictrt 
lffig q" pliod comrnencingon the daE CBOEgivesnotice to CBOf puf,unt to
rafagraph 3(D) of the Agree|trentand elrdias on the date sudr lndividual 
Fadicipatel in such ofhr, distsibution or redimption (aethe ..acemay be) provided,
however, that (i) no ExerciserMeurber(asdefi;ed h ure egreenecri) f#;il;-'
dues,feesand other chargesand quaiification reguiremenfs-arewaived in 

with the foregoing shall have any righ8 as a C8OE memberother than
to participate in such offer, disbibutjon or redeurpion, and (ii) the GOE 
membershipof eadr such Exerciser Member shal terminate immediatelv followins
the time such individual participates in sudr offer, distributiqr or redeniption


