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Elizabeth M. Murphy, Secretary 
Securities and Exchange Commission 

90 

Number 

d Gentlemen: 

100 F Street, NE 
Washington, DC 

I am forwarding this letter on behalf of the Central Harris 
County Regional Water Authority ("Authority"), a conservat~on and 
reclamation district in the State of Texas created by the Texas 
Legislature in 2005, to provide for the conservation, preservation, 
protection, recharge and prevention of waste of groundwa ter, to 
develop and implement a groundwater reduction plan, and to acquire 
and develop surface water and groundwater resources for the benefit 
of the persons with its boundaries. Upon careful review of the 
SEC's proposed Rules 158a1 to lSBa7 (the "Rule"), the Authority 
requests that the SEC revise its interpretation of the definition 
of the ter.m "municipal advisor H to exclude appointed board members, 
or in the alternative, exclude appointed board members appointed by ) 
an elected official or a body of elected officials. Appoi n ted \ 
board members should be categorized no differently than elected ~~LA 
board members or employees of a municipal entity. Requiring 
citizen volunteers to submit to SEC reporting and be subjected to a 
heightened fiduciary obligation serves no useful purpose and would 
have the unintended consequence of depleting the pool of citizen 

r t\f:rJ'VOi~~~:~:rs .willing to ex their time and expertise as 

"-y / In Releas the "Release"), the SEC provided 
clarification 0 the ipal advisor." In response to 
comments urging th ude persons serving as an appointed 
or elected member of a municipal entity, the SEC limited the 
otherwise broad language of the Dodd-Frank Wall Street Reform and 
Consumer Protection Act (the "Dodd-Frank Act") to interpret the 
term "employee of a municipal entity" to include "a person serving 
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5B 181	 Shapiro 

Bill History: 

CJ Water 
Relating to the authority of a property owners' association to 
regulate the use of certain lots for residential purposes. 

11-08-10 H Filed 

Relating to the operation, powers, and duties of certain water 
districts. 

01-19-11 H Filed 

Relating to the territory 
Southern Trinity Grouno 

SB 353 Birdwell 
1-13-115 Filed 

01-21-11 H Flied 

Relating to the requirement 
ensure emergency operation 

01-21-11 H Filed 

Relating to the Edwards Aqulfe 
transportation of groundwater, 

01-21-11 H Filed 

Relating to the powers of the Central Harris County Regional Water
 
Authority. \,.~c.. _n .. .'.. f-.. JJ II :'""""\ t (
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SCR 2	 UrestI (Idl 
2- 2-11 5 IntroduCI 
Senate Natural Res 

11-12-10 H Filed 

Relating to the reporting of V' 

munlclp Iities and water utili 

01-31-11 S Introduced and r, 
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ill Appointed Members of Boards of 

Municipal Bond Issuers Be Caught Under I With one of e strongest integ~.·---'" 
SEC's Proposed Regulations for Municipal global platfo s and our longs-randing 

. ..lJ- 0 C ' ·one-flrm fir 10 philosophy. Squire 
Advisors? \..J lP ~ II ~~ Sanders pro Ides seam! s f I oun 

/of / r T< ~ ,,_: o. t?:f5!dwlde.
'ZY_ 0 ~~- ~~~W~ 
Y::~ The Securities and Exchang ommission/s ~ 1 

/ , advisors. SpecificallYI appointed board members of a
 
municipal or other public bond-issuing authority
 
(municipal entity) will find themselves subject to the
 *

'. proposed final regulations for the registration of ..fI/'.I'J ~ 

municipal advisors (the RUles), if approved in the form 
~ proposed, will affect more than traditional municipal 

restrictions and registration requirements imposed by
 
the regulations. Under the Rules as proposed, anyone
 
provIding advice to a municipal entity or obligated


(

J person, whether solicited or unsolicited, compensated
 
,or not, will be required to register with the SEC as a
 

- "municipal advisor" and be subject to the scrutiny of
 

Squire Sanders publls es on a number of 
other topics. To see list of options and 
to sign up for a mailing, visit our 
subscription page. . 

the SEC regarding competence and background	 BeijIng. Berlin· BirmIngham 
Bratislava • Brussels· u pest ~ Information, In addition to paying any required filing 
Caracas. CincInnati'· ve nd

fees. Elected ·officials and municipal employees are	 Columbus. Frankfurt· Hong ong 
excluded as are attorneys, accountants and engineers	 Houston. Kyiv • Leeds. Lon n 

Los Angeles. Madrid. Manch er(to a limited extent). The proposed Rules have been 
Miami. Moscow. New York 

met with a firestorm of criticism from municipal issuer 
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groups and their advocates and must be approvedi ~ t~""e,"Vl",'n',. P,lo Alto. P,ri, 
final form by the SEC before they become effective. I \ Phoenix • .Prague. Rio de Janeiro 

San Francisco· Santo Domingo 
Sao Paulo. Shanghai. Tampa 

If the proposed Rules concern you, you should let the Tokyo. Warsaw· Washington DC 
, West Palm Beach I-----SEC kn filing a comment with the SEC by 

Independent Network Firms: 
Febru 22, 2 11. The SEC has specifically requested • BeIrut· Bogota • Bucharest 
com	 ent 0 is and many other aspects of the Buenos Aires. La Paz. Lima 

Panama· Riyadh· Santiagopropos ules. The full text of the proposed Rules, as
 
well as a link to. submit comments directly to the SEC,
 
can be found on'tne SEC's website.
 

The proposed Rules Implement the Dodd-Frank Wall
 
Street Reform and Consumer Protection Act (Dodd­

Frank). Section 975 of Dodd-Frank makes It unlawful
 
"for a municipal advisor to provide advice to or on
 
behalf of a municipal entity... with respect to municipal
 
financial products or the issuance of municipal
 
securities... unless the municipal advisor is registered
 
In accordance with this subsection."
 

Dodd-Frank defines "municipal advisor" as "a person 
(who is not a municipal entity or an employee of a 
municipal entity) who (i) provides advice to or on 
behalf of a municipal entity or obligated person with 
respect to municipal financial products or the issuance 
of municipal securities, including advice with respett to 
the structure, timing, terms, and other similar matters 
concerning such financial products or issues... " 
(emphasis added). Under Dodd-Frank, municipal 
advisors include financial advisors, guaranteed 
investment contract brokers, placement agents and 
swap advisors, and exclude broker-dealers (when 
acting In a capacity as an underwriter) and certain 
other persons. 

The current controversy arisesJrem-tfie SEC~ 

Interpretation of the definitionof municipal ~ nd 
those whom the SEC believes sh~uded from, 
and included in, that definition. In response to a 
comment received when the temporary registration 
system was instituted by the SEC on·September 1, 
2010 (prior to the October 1, 2010 effective date of the 
registration requirement), the SEC stated that elected 
members of a municipal bond-issuing authority are 
excluded from the definition, but appointed members 
should be included. The SEC explained its position by 
stating: 

The Commission does not believe that appointed t-r 
members of a governing body of a municipal 
entity that are not elected ex officio members 
should be excluded from the definition of a 
'municipal adVisor.' The Commission believes 
that this interpretation is appropriate because 
employees and elected members are 
accountable to the municipal entity for their 
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cipal 
ti " ney 

\ ~ 

actions. In addition, the Commission is 
concerned that appointed members, unlike 
elected officials and elected ex officio members, 
are not directly accountable for their 
performance to the citizens of the municipal 
entity. 

At least for now, olnted embers of the governing 
body of a municipal issuer (such as a state-level bond 
authority, Industrial development authority, housing 
finance authority, joint powers authority, municipal 
utility authority or similar entity) are not excluded from , 

~	 the definition of municipal advisor for purposes of the 
proposed Rules. This leads to the question of what it ~ 
mea~ e advice to" a municipal entity or an 

--oEliQated person. the simple act by an appointed 
member of the governing of a municipal entity of 

I publicly stating a basis for a vote avor of or against 
a particular bond issue constitute "ad ice"? The answer 
is not clear lJnaer theRules as proposed by the SEC, 
and the uncertainty has been met with sharp criticism 
in the financial press from state and local government 
officials and their advocatit D , 

. ~ 

*" The SEC should be u~d to re~'..ee its 
stating clearly in theA~n~aRUle~.o>at all 
board members are ex pt under the 
statements made or p sl 'ons taken by governing 
board member of the municipal entity will not be 
considered to be advice if the statements are made or 
actions taken as part of the fact-finding, deliberative or 
decision-making process of the governing board. 
Additionally, the SEC should be urged to exclude from 
the reach of these proposed Rules casual statements 
made or opinions offered to a munitipal entity by any 
person who is not acting in any professional advisory 
capacity. 

eing ~ register jNith the SEC as a 
.' Of ~sequences­

and legal obligations, as well as becoming the subject 
of rutiny by the SEC. The proposed application 
requires, among 0 ings, that an individual certify 
that he or she has "sufficient qualifications, training, 
experience and competence;" will meet, within any 
applicable reqUired time frames, "such standards of 
training, experience and competence and other 
qualifications, including testing, for a municipal advisor, 
required" by the SEC or other regulatory organizations; 
and have "necessary understanding of... all appHcable 
regulatory obligations" under federal securities laws, as 

. well as applicable rules promUlgated by the SEC and 
Municipal Securities Rulemaking Board or other 
relevant self-regulatory organizations. Intentional 
misstatements in, or omissions of fa from, an 
application constitute a federal rimina violation. The 
proposed Rules also impose recordkeeping 
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requirements, pe~to Inspect tho ecords
 
and require~annual updates. Faj~",gLC comply with the
 
Rules could subject a person to Cl¥iUi ~nd
 
sanctions, as wel~ criminal penalties. hese and
 
other Issues raise y the proposell trnleS are likely to
 
be the subject of many comments to the SEC.
 

Lawyers In the Squire Sanders publlc & Infrastructure
 
Finance Practice Group are av~lIable to answer any
 
questions about or further discuss the implications of
 
the proposed Rules.
 

The contents of this update are not intended to serve llS ~al advice ~Iated to Individual situations Of" liS l@gal opinions 
COflCemlnq such situations. Counsel should be consultl!d for legal planning and advice. 

eSquire, Sanders & Dempsey
 
All Rights Reserved
 
2011 

This email was sent by SQuire, Sanders lIo. Dempsey
 
One Tampll Oty Center, 201 N. Franklin Street, Suite 2100, Timpe, Fl336l12, USA
 

We respect your right to privacy - yiew our oatley 

Manaoe My Profile I Ooe-glck U05Ubsqibe I forward to a friend 

Squlte, 5ancIers & Dempsey (US) UP Is plIrt otlhe inlematlanallegal practice SqtJnt, SAnders & Dempsey which 
operates worldwide through. number of separalelegal entllln. Please visit www.»d.com!of more Infonnalioo: 

• 

Neither First Southwest Company nor any of its affiliates (collectively, "First Southwest") is responsible for any 
recommendation, solicitation, offer or agreement or any information about any transactions, customer account 
or account activity in this communication. Confidential or time-sensitive security-related communications 
should not be transmitted to First Southwest via the Internet as there can be no assurance of actual or timely 
delivery, receipt and/or confidentiality. Neither can there be any assurance that messages transmitted by 
electronic mail will not be corrupted, lost, deleted or modified. First Southwest reserves the right to refrain from 
processing or executing electronic mail until verification of the information is obtained in another fonnat 
acceptable to First Southwest. . 
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Legislation would toughen restrictions on use of emin~ a~~J~ I Iowa Independent Page 5 of7 

.-/
State lawmakers are once again weighing changes to Iowa's eminent domain laws in order to clarifY
 
what is necessary for property to be acquired. The legislation, sparked in part by a dispute over a water
 
reservoir in southern Iowa, is currently in a House subcommittee.
 

House File 64 stipulates that the property acquisition phase of a project cannot begin without signed 
-::; authorization of the governor. It also changes the standard of proof in eminent domain cases from a 

"preponderance of the evidence" to "clear and convincing evidence." 

Debate over eminent domain has raged in Iowa for several years. In 2005, the U.S. Supreme Court ruled
 
that it was permissible for state and local governments to take private property for private business
 
development. That inspired legislation in Iowa to counter the ruling and require governments to prove
 
beyond a certain threshold that taking the property would be for the public good, not simply for
 
economic development. ....:
 

Gov. Tom Vilsack v~the legislation, arguing that curbing eminent domain hurts the state's potential 1f 
to grow. His veto was eventually overridden by a special legislative session called that summer, wi~, the \ 
House voting 90-8 and the Senate vOling 41-8. Mt- U/vw,...eJeJJ. "'S.u.".-h,., e _ 

? ~~ }"'~ 
Flash forward to today, and officials in Clark County say a n!w reservo~r is a critical p.ublic n~d ~I-r: Ii . 
because the area's current water supply is being used nearly to capacity. Neighoors o the ruralarea .. s~ ~~~ 
where the reservoir would be constructed have alleged that the water need has been drastically ~~ . 
overestimated, and that the underlying goal of the project is to increase recreation and tourism. The ~ ......... ~,,-t 

legislation would prohibit eminent domain from being used for recreational projects. "J: ~-~~ 

Also included in the bin would be a ~rohibition on !\te condemnation of property on the Na;ional ~~ 
Register of Historic Places. It would also prohlEit any project that receives state funding or assistance ll.> "f: r, 'f 
through specified economic development. tourism or community betterment programs to be defined as ~,.. r 
"public use" and adds reasonable attorney fees, up to $100,000, to be reimbursed to the property owner ~f'5h 
by the acquiring agency. ~ ~ o(V~~ 

Jay Byers, vice president ofpublic policy for The Greater Des Moines Partnership, said his organization L"~: 
is opposed to the legislation because it would "increase restrictions rather than ease them." e ~ V"" n1 

. y-;r;vSf" 
"The Partnership supports easing the restrictions on the responsible use of eminent domain to promote 'eJbf.\'l . 
sustainable revitalization and redevelopment Wslum and blighted areas in urban renewal areas, while 
preserving agricultural land," he said in an e·mail to The Iowa Independent. ­

The legislation is sponsored by four Republican lawmakers - Pat Grassley of New Hartford, Jeff 
Kaufmann of Wilton, Kim Pearson of Altoona and Annette Sweeney of Alden. 

In a statement to The Iowa Independent, the Iowa Farmers Union said the bill strengthens "personal
 
property rights. and provided individuals the resources necessary to protect their land, homes and
 
livelihoods from unnecessary hostile acquisition."
-
~ Follow Jason Hancock on Twitter 

• View mmen
 
•
 

http://iowaindependent.coml52437/1egislation-would-toughen-restrictions-on-use-of-emine.. , 2J1912011 
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Kenny:Shifting the Burden of Proof In Eminent Domain Would be 'Litigation Nightma 
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More 

KENNY: SHIFTING THE BURDEN OF PROOF IN EMINENT DOMAIN WOULD BE A€"L1TIGATION NIGHTMAREA€ 

AAAAAAAA AAA TRENTON AE" Senate Majority Leader and BUdget and Appropriations Committee Chairman 

he strongly objects to State Public Advocate Ronald K. Chen~€TMs proposal that transparency in eminent domain can 

from landowners to public entities. after the Senate Budget and Appropriations panel~PMs hearing with the Departme 

AAAAAAAAAAA Senator Kenny argued that shifting the burden of proof would create a a€celitigation nightman 

development. 

AAA A AA A A a€ceThe issue of eminent domain is a critical one, one that Public Advocate Chen has made clear tf, 

been used as a tool for tremendous growth in New Jersey, especially in many of the urban areas where we have seer, 

a€cel agree with Mr. Chen that reform is necessary in the area of compensation because now, owners are paid for the. 

given on the proposed value and use of the land post-revitalization. . ----- --~ --­
a€rel also agree that the process should be more transparent ae- public and private land owners deserve to be kept a 

Transparency procedures are in need of reforms that will make the process more open, more public and should be en 

tl€ceMr. Chen argues that transparency relies on the shifti'!..g of the burden of proof to municipalities, which is a legal n 

made more transparent without haVing to change the burden of proof.A Changing the burden of proof has nothing to ( 

negative impact on allowing municipalities to use eminent domain.a€? 
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Our standard of proof needs to be higher than that or we're going to end up off in ... an 
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municipalities, which is a legal matter.A The eminent domain ,.. 
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Burden olp-.roof - eminent domatn 
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proof on the issue of the amount of compensation," is "well ... • 
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Books Result 
John Ryskamp - 2007 - 269 pages 
Ostensibly this provision reflects a public policy that "(a)ssignment of the burden of proc 
the context of an eminent domain proceeding is not ... 
books.google.com/books?isbn=08758652 59 

Public ResQonse - 0 of E i t main Threat in East lansin 
Proof of Eminent Domain Threat in East lansing. Dear Reader, If you would like to ree 
"Letter of lAtent' dated January 17, 2008 sent to Mr. and Mrs.... 
www.publicresponse.com/%3Fpage%3Darti ... - Cached - Similar 
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