
Commentary Regarding Proposed Rule Amending 
 Section 15B of the Securities Exchange Act of 1934 

 
 
 We submit the following comments to the above cited draft rule because of serious 
concerns about the unintended consequences that would result should the current draft rule be 
adopted without changes.  We seek to assist the SEC in realizing that the draft rule will have 
very detrimental effects on the ability of state and local governments to conduct business with 
the assistance of private citizens who serve on boards and commissions across the country. We 
firmly believe it would be unfair, burdensome and counterproductive to extend the registration of 
“municipal advisors” to include persons who serve on boards and commissions falling within the 
definition of “municipal entity,” such as an agency, authority, or instrumentality of a state, 
political subdivision or municipal corporate instrumentality. 
 
 One of the major flaws in the draft rule is the proposed definition of “municipal advisor” 
which correctly excludes an employee of a municipal entity from the definition.  The SEC also 
indicates, correctly, that elected officials who serve as appointed members of a governing body 
of a municipal entity, to the extent such appointed members are ex officio by virtue of holding an 
elective office, would be excluded from the definition of “municipal advisor.”  We strongly 
recommend expanding these exclusions by adding “any person appointed to a municipal 
entity by one or more elected officials, shall not be considered to meet the definition of 
municipal advisor.”  The rationale for excluding elected officials seems to be that such 
individuals are held accountable for their conduct by the public.  By the same token, the conduct 
of persons appointed by elected officials is subject to review by the same public, as all meetings 
are subject to the so-called “sunshine” laws that require proper notice of meetings and open 
deliberations at such meetings.  
 
 In the alternative, should the SEC refuse to expand the exclusions as suggested, we would 
propose a more precise definition of what constitutes “municipal advisory activities.”  The 
greatest concern among municipal entities whose appointed members of a governing body may 
be subjected, unnecessarily, to registration is based on whether or not such members are found to 
“engage in municipal advisory activities.”  We firmly believe the Dodd-Frank Act intends to 
require the registration of non-broker dealer advisors or consultants who actively render advice 
with respect to the structure, timing, terms, and other similar matters concerning financial 
products or debt issues of municipal entities, much as registered broker dealer advisors do.  Such 
activities are far different in nature and substance from the role of a governing body appointed 
member who in the diligent exercise of his or her appointed duties asks logical questions about 
the plans recommended by employees or consultants of the municipal entity regarding the 
“structure, timing, terms, and other similar matters concerning financial products or debt issues.” 
Under the draft rule, as written, there is great and dangerous uncertainty about whether or not 
such legitimate inquiries would render those appointed members subject to SEC registration and 
all the ancillary regulations expected to be imposed by the Municipal Securities Rulemaking 
Board (“MSRB”) on registered municipal advisors! 
 
 This uncertainty could be cured by amending the definition of “municipal advisor” 
to clarify that an appointed member of a board or commission of a municipal entity who 



asks questions and discusses matters regarding the “structure, timing, terms, and other 
similar matters concerning financial products or debt issues” presented to such board or 
commission is not deemed to be “engaging in municipal advisory activities.” 
 
 Yet another alternative to the concerns expressed herein would be to establish certain 
standards within the rule that provide a “safe harbor” for the vast majority of municipal entities 
by stating that any such municipal entity that retains a registered or regulated financial advisor 
for the purpose of providing qualified professional advice regarding the structure, timing, terms, 
and other matters concerning financial products or debt issues shall have any appointed members 
of such governing body excluded from falling within the definition of a municipal advisor. 
 
 Finally, it should be noted the inadvertent registration of any representative of a 
governing body of a state, municipality or sub-division thereof and the resulting regulation of 
such representative by the SEC and the MSRB would be tantamount to a “back door” repeal of 
the “Tower Amendment” to the Securities Exchange Act of 1934, which exempted state and 
local issuers from registration with the SEC.  Had the Congress intended to repeal the Tower 
Amendment in adopting the Dodd-Frank Act, the Congress would have explicitly done so, but it 
did not.  For the SEC to undertake rule writing for Dodd-Frank which, in effect, repeals the 
Tower Amendment is both inappropriate and unwarranted.  Steps must be taken to amend the 
proposed rule to remedy this matter.  
 
     
 
    


