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Dear Ms. Murphy:

As the chief legal adviser for virtually every agency in each of the three branches of
Maryland State Govermnent, the Office ofthe Attorney General appreciates the opportunity
to respond to the Commission's request for comment on proposed rules relatmg to the
registration of municipal advisors as set forth in Release No. 34-63576 (the "Release").

In Maryland, Assistant Attorneys General represent the governing bodies of many
State agencies, commissions and authorities that would constitute a "muniCIpal entity" within
the meaning ofSection 15B ofthe Securities Exchange Act of 1934, as recently amended by
the Dodd-Frank Wall Street Reform and Consumer Protection Act (the "Act"). The Act
requires that "municipal advisors" register with the COlllinission and become subject to
related requirements imposed by statute and regulation. Section 15B specifically excludes
a "municipal entity" and the employees of a "municipal entity" from the definition of
"municipal advisor." In the Release, the COlllinission extended the exclusion to elected
members of a governing body of a "municipal entity" as well as ex officio members who sit
on a board by virtue ofliolding a certain elective office. However, the Commission took the
interpretive position that an "appointed" member ofa governing body ofa "municipal entity"
would not be covered by the exclusion from the definition of "municipal advisor." The
Commission's stated ratIOnale for the distinction between elected or ex officio members and
appointed members is that the Commission staff believes that appointed members are not
directly accountable to citizens for their actions and performance as a member of the
governing body of a municipal entity.

We believe that the rules as proposed have unintended consequences for public
boards, and for the citizens ofstates and municipalities, including (1) deterring citizens from
serving on public boards, (2) chilling debate, deliberation and advocacy among members of
public boards, (3) interfering with the rights of a State and its executive or other appointing
body to determme appropriate qualificatIOns for members of governing bodies, (4) unfairly
burdening certain public employees with re..gistration and compliance requirements while
exempting others from such burdens, and (:,) indeed, unfairly burdening any public board
member with registration and compliance costs and obligations, and associated liability for
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potential noncompliance, simply because the board member is fulfilling his or her duty to
make decisions and set policy m accordance with responsibilities under State law to manage
and administer the business of a public board. These unintended consequences are not
aligned with the goals of the Act or the Commission's focus on the orderly regulation of
market participants and the protection of investors.

Members o/Governing Bodies Do Not Provide "Advice" Regarding Investments

We res)2ectfully submit that the Commission's interpretation ofthe application ofthe
definition of' municipal advisor" is overly broad with respect to members ofthe governing
bodies of Maryland's agencies, commissIOns and authorities. We urge the Commission to
make clear in the final rules that a member of a governing body ofa "municipal entity" shall
not be deemed to "give advice," and therefore does not meet the definition of a "municipal
advisor," simply because the member engages in discussion, debate, policy making or
decision making relating to investment matters in connection with the member's duties as a
member of the governing body.!

Although the Commission has not defined the meaning of"advice" in the context of
regulation of "municipal advisors," we note that the COllli11ission has highlighted the
following types of actIvities in this context: advice relating to the issuance of municipal
securities or swap transactions, guaranteed investment contracts, and investment strategIes
(including advice with respect to the structure, timing, terms, and other similar matters
concerning such issues or financial products). Debate, discussion and review of investment
matters and policies - the foundatIOn of the responsible exercise of a governing body's
governance responsibilities and duties - do not constitute "advice" and should not be
mterpreted as such. Members of public boards, in exercising their authority as decision
makers and polic~ makers, generall;r are not engaged in offering advice WIth respect to
structure, terms' or similar matters' concerning financial products or the investment of
assets. Indeed, some boards receive advice from regulated consultants and advisors, and then
act on that advice in the exercise of responsibilities on behalf of their agency, authority or
cOlllinission. Deliberation and discussion among board members relating to investment
issues cannot be equated with "advice" rendered by market professionals. We believe the
Commission must clarify this in the final rules relating to the registration of "municipal
advisors," to eliminate confusion about the scope of actIvities that constitute "advice."

Furthermore, a "municipal entity" is excluded from the definition of "municipal
advisor." A "municipal entity' can act only through its governing body or employees to
whom authority has been delegated. The governing body should be viewed as the functional
equivalent of the "municipal entity" for purposes of analysis of the scope of the term
"advice." A governing body does not "gIve advice to itself." Rather, a governing body
deliberates ana makes aecisions on the basis of information available to its members. As
numerous comment letters have noted, the proposed regulations have the effect of "turning
on its head" the concept of "advice" and inadvertently transforming decision makers into

! The application ofthe definition of"municipal advisor" is particularly inapposite when the
governing body is advised on investment matters by a third party that is subject to regulation under
federal securities laws, as is the case for a number ofgoverning bodies in Maryland such as the board
of trustees of the Maryland State Retirement and Pension System and the board of the College
Savings Plans of Maryland, for example.
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advisors, with the result that very likely "chills informed analysis and debate --exactly the
opposite of the result the SEC should be seeking to encourage.,,2

The Exclusion from the Definition of "Municipal Advisor" Should Cover Elected
or Ex Officio Members ofa Governing Body As Well As Appointed Members

The Commission's stated rationale for distinguishing between elected officials and
appointed board members when recommending the registration ofappointed members while
gIving elected members an "automatic" exclusion IS puzzling. The Release states that
~ommissionstaffbelieves that appointed board m~mbers are "not accountabl~"to the public
m the same manner as elected members or ex officlD members who serve by vIrtue of elected
office, and therefore should be subject to regulation. We think that staffmay not have a full
understanding of the high degree to whIch appointed members of public boards are
accountable.

Many ofMaryland's governing bodies are created by enabling legislation which sets
forth the scope ofduties, standards ofcare, liability for breach ofduty, limitations on certain
transactions and conduct, and circumstances under which members may be disqualified or
removed. 3 All members of a particular governing body are held to the same standards
regardless of whether they hold their position by virtue of elected office, election by a
particular constituency, or appointment by the Governor. These provisions of law hold the
members of a governing body accountable to their particular constituency, if any, as well as
the citizens of MarylanCl.

In addition, members ofthe governing bodies of Maryland's agencies, cOlmnissions
and authorities are subject to Maryland's ethIcs laws.4 Board members are required to make
annual financial disclosures with the State Ethics Commission and are held accountable for
meeting standards of conduct set forth in State ethics laws. Meetings are subject to
Maryland's Open Meeting Act and the minutes ofthose meetings are available to the public
in accordance with that law.

Most importantly, in Maryland, members of man¥, of these governing bodies,
including appointed members, are deemed "public officials' with resultmg accountability
under the Maryland Constitution. Article 6 of the Declaration of RiEhts of the Maryland
Constitution requires that public officials are "accountable for ... [theirJconduct." As should
be clear from the foregoing, there is no basis for distinguishing among different members of
a governing body with respect to the degree of accountability to the citizenry or making a
determinatIon that certain ofthe members should be regulated under federal securities laws.

The Commission's rationale for the distinction between the treatment of (a) elected
or ex officio members of a governing body and (b) appointed members of a governmg body

2 See, e.g., January 19,2011 letter for Jacqueline M. Kovilaritch, Assistant City Attorney,
City of Petersburg, Florida.

3 See, e.g., Subtitle 2. Fiduciary Responsibilities ofthe State Persolmel and Pensions Article
of the Annotated Code of Maryland.

4 Section 15-103 of the State Govenm1ent Article of the Annotated Code of Maryland.
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is not relevant with respect to the governing body of a "municipal entity" whose members
have statutory and regulatory obligations that promote and require accountabilitY', as is the
case in Maryland. As such, we urge the Commission to exclude from the definition of
"municipal advisor" all members of the governing body of a "municipal entity."

The Treatment o/Certain Ex Officio BoardMembers Does Not Make Sense Under State Law

The composition ofthe governing body ofmany Maryland agencies, commissions and
authorities is mandated by Maryland law. In many instances, a member who serves in an ex
officio capacity is not an elected public official, but serves by virtue of holding a specific
State Caoinet level position or other office. In particular, Maryland's State Treasurer and
Secretaries of various departments of the executive branch of State govermnent serve ex
officio on a number of governing bodies. The Treasurer, under Maryland law, is a
Constitutional officer of the State and is appointed upon ballot of the Maryland General
Assembly. A Secr~tary ofa d~partmentofthe executive branch is appointed by Maryland's
Governor to serve 111 that pOSItIOn.

Under the rules proposed in the Release, it appears that the State Treasurer or a
Secretary ofa department ofthe executive branch would not be excluded from the definition
of "mumcipal advisor" even though, by statute, they serve ex officio on certain boards and
commissions as a result of the offices they hold. Further, the State Treasurer and the
Secretaries of various departments of the executive branch of State government are
employees ofthe State ofMaryland although they are not employees ofa particular entity on
whose board they serve. We see no reasonable rationale for the different outcomes under the
proposed rules between (1) an elected official (excluded) and the State Treasurer or the
Secretary of an executive branch dep,artment of State government (each, not excluded), or
(2) employees of a "municipal entity' (excluded) and die State Treasurer or the Secretary of
an executIve branch department (each, not excluded).

We believe the Commission should modify the scope ofthe definition of"employee"
of a "municipal entity" for purposes of clarifying the aVailability of the exclusion from the
definition of"municipal advisor." Persons who serve ex officio as a member of a governing
body of a "municipal entity," by virtue of their status as an employee or officer of the
jurisdiction in which the "muniCIpal enti!{" is located, should be covered by the exclusion
from the definition of"municipal advisor' that applies to each employee ofsuch "municipal
entity." In any event, as discussed above, we urge the Commission to exclude all appointed
members of a governing body from the definition of "municipal advisor."

The Proposed Interpretation Inteljeres with States J Rights

In Maryland, as is the case in many states, the composition of and qualifications for
membership on the governing body ofvarious "municipal entities" are set forth specifically
in State law. In some instances, the Governor may have more general authority under State
law to make appointments ofmembers ofgoverning bodies. Because the Commission would
have authority to reject or deny the registration application of a board member or trustee of
a State agency, cOlmnission or authority if the rules are adopted as proposed, an
impermiSSIble conflict between the Commission's rules and State law would result. We do
not believe that the Act, as amended to include the new "municipal advisor" provisions, was
intended to permit the Commission to override appointments made under State law or to
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insert into State law additional qualifications for membership on the governing body of a
"municipal entity" in any state or local jurisdiction.

Stated more starkly, the COlllinission could be viewed as having given itself a veto
over the selection and appointment of officials under a State constitution. 5 This would
create a significant constitutional issue concerning the validity of the regulation. As the
Supreme Court has stated: "As against Congress' powers 'to regulate Commerce .... among
the several States,' the authority of the people of the States to determine thequalifications
of their government officials may be inviolate." Gregory v. Ashcroft, 501 U.S. 452, 464
(1991). We do not believe that Congress, or the Commission, meant to tread into this
constitutional territory. As in Gregory, the issue may be avoided if the federal law can
properly be construed not to affect the selection or tenure of State officials. See Gregory,
501 U.S. at 464, 470 (construing federal age discrimination law not to affect mandatory
retirement age for state judges ana thereby avoiding constitutional issue). The Commission
may avoid the constitutIOnal issue if it concludes that an appointed board member does not
become a "municipal advisor" by virtue ofthe appointment to the board and the performance
of his or her duties under State law in that capacity.

The Interpretation Imposes a Burden on States and Public Servants, Without a
Corresponding Benefit to the Public

Citizens who agree to serve the public on the governing board ofa "municipal entity"
may bear not only the cost ofthe registration fee associated with filing Form MA-1, but also
the cost of ongomg compliance and legal expenses in connection with the initial filing and
ongoing compliance. In Maryland, many governing bodies are prohibited by statute from
compensating their members or even reimbursing expenses other than reasonable travel
expenses for business specifically related to the duties of the governing body. Therefore,
compliance might come at considerable personal expense to these uncompensated members
if the "municipal entity" did not cover the costs. In addition, the potential for liability under
the Act and related regulations is a deterrent to public service. We already have heard from
several agencies in Maryland that board members would resign ifburdened with the expense
and compliance obligations. As noted above, we see no compelling benefit to the public
related to the regulatIOn by the Commission ofpeople who already are subject to sigmficant
oversight and accountability to the public under State law, which would come even close to
outweighing the burdens. State agencies, commissions and authorities rely on the talent of
civic-minded individuals who serve on governing bodies of the many "municipal entities"
in Maryland. Not only would the proposed rules impose a burden upon individual board
members, but the rules also would adversely impact the State's ability to engage in public

5 For example, the State Treasurer of Maryland is an office created by the Maryland
Constitution and is appointed upon ballot by the Maryland General Assembly to a four-year term.
Maryland Constitution, Article VI, §1. The Treasurer is one ofthree members ofthe Board ofPublic
Works, an entity also created by the State Constitution. Maryland Constitution, Article XII. The
Board of Public Warks, whose other two members are directly elected by the public, functions as
a "municipal entity" in celiain respects. If the Conunission's proposed regulation is construed to
require the State Treasurer to register with the Commission in order to perform her duties on the
Board of Public Warks, the regulation will have created a qualification far a constitutional State
office not found in the Maryland Constitution. A similar analysis could be applied with respect to
other members of State boards appointed under State law.
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service the State's community leaders, professionals with particular expertise, and
representatives ofparticular constituencies who deserve representation on public boards.

We urge the Commission to prevent the unintended and undesirable consequences of
the rules, as currently proposed, by making modifications that we have suggested in this
letter. We would be pleased to answer any questions or provide further information
regarding the views expressed in this letter.


