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February 17. 2011

Secmat)' Elizabeth M. Murphy
Securities and Exchange Commission
100 F. Street. NE
Washington. DC 20549-1090

He, CommenlSon Proposed Rults, File Numbtr S7-4~10

Dear Secretary Murphy:

I am "'riting rhis leiter as the General Manager of rhe Red Ri"er Authority of TeJ<aS (the
"Authority"), an organization crealed in 1959 by Acts of the 56- Texas Legislature as a
con5el"\'ation aod reclamalion district. I political SUbdivision of the Slate, a body politic aod
corporale under Al1icle XVI. Section 59 of the Texas Constitution. The Aul!lority i. governed by
a Board of nine Dil"C"tors wllom serve six )'tIr staggered tenns upon appoinlmenl by the
Governor and confirnlltion by 1« Sel\aie.

Upon careful relIiew oft« SEC's proposed Rules 15Bal 10 15&7 (lhe "Rule"). the Authority
requests that t« SEC ",vise its interpretation of 1« definition of the tenn "municipal advisor" to
exclude appointed board membcri. Appointed board members should be categorized no
differently than elected board membcri ami employees of. municipal entity. Requiring eiti7.en
voluntoers to submit to SEC repor1ing and be SUbjecled to • heightened fiduciary obligation
would t>a"e lhe unintended consequcnce of depleting the pool of ciu:«:n volunteers ",ho expend
lheir time and expel1ise as poticymakers.

The SEC is charged with promulgating rules to administer Section 975 of Title IX of the Dodd­
Frank Wall Slreel Reform aod Consumer f'roIection Act (the "Dodd-Frank Act), ",hich amended
Section 15B of the Securities Exchange Aet of 1934. The Dodd-Frank Act ""lui",s municipal
advisors register with lhe SEC, effeclive October I. 2010. The Dodd-Frank Act defines
municipal advisor 10 mean:

a person (who is not a municipal enlity or an employee of.
municipal enlity) (i) that provides advice 10 or on behalf of a
municipal entity or obligated person with respecl 10 municipal
financial produclS or the issuance of municipal securities.
including advice with r<SllC"'t to the structure. liming. terms. and
other similar mailers coro:eming such financial prodllCts or
issues, or (ii) that undertakes a SQlicitalioo of. municipal entity.
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In Release No. ~S76 (die -Rne.ej, die SEC pmviOod furthtr elwifation on die Ieml

-municiF* a<Msor.- In~ 10 _ wging die SEC 10 a;c:llJCIe penOIlIlaYint!_ aD

8ppOinIed or elcaccl nocmIotr of1 _icipal cntiIy, !he SEC limittd !he~ bn:IIId 1Inpap:
ofdie Dodd-Fnnk Act 10 imtrpa !he ICmI -cmpklyct of1 _icipal mlity'" 10 inclucle ... person

1aYin& as .. cIo::ud _ber of !he lD"'mlinl body.- The SEC furthtr biiMitood!he a;c:1usicllI
10 iDclude tlI offICio _lOtos ..'110 bokI elecl:i\Ie off-.

The SEC does II(IlI ~Iude, hof;M."l:\'Cf, ..... 1JIPOirUd to.-d mcmbcrl: $hoUt be a;c:1udcd fmon Ibc
defmition of municipm mvitor. The R.,1ease pmviOod ..... Ibo: SEC'. inlapmMion __
-""",opWe hccau!Ie~ .... ekacd ".."lOtos~ ICCOUIlllblt 10 tilt municipal tntity for
mn- Ktions.- The SEC concluclcd it "U conc:erntd lhM IpJIOinltd mtmbtn.. unlike eleekd
offICials .... elcctcd eJl off.do memben. an: ....... d;~1y ICCOUlllIbIe for lheir performance 10 the
e;u- of !he municipollity.-

The Authori!)' mptClfully diSlgrteS with 1M SEC's rationale for In".tinll IpJIOinltd boon;I

membcfs diff~tly from municipal emplo)'ees and elC(:ted boon;I members. A man: I'eISOftabIe
.nd dfC(:tive intCl"pl'elalion would dislinllUish bcIwecn coosulUlion and IQliciuuion and
policymaking. Board membe,.." Ippoinled or elC(:led, perf"",, the: fUlICtion of policymaking and
approving ~,n doI:isions oflhcir suff. A board'. fUlIClion i.to 8uide lUI orpniuation in order
to n,cell; ,Is coostitutiOOllI and $I.Itu!Qly objeclives. Board membe... lre I\Ol advisors or cooSUltanll;
in thai !hey arc responsible for makinll final decisions on behalf of the municipal entity. The duty
of.,.,'ery board member 10 respocI;ve stale cooslitutlons and statutes docs not discriminale based on
emplo)"mcrot or eloction, "-ell boon;I member takts !he same oath and,just IS importan~ is subject
10 1,lbili!)' for thlud and subject 10 suil for malfeasance.

In conmst, IIdviSOQ such II financial and ."'"'9 advisors ha"" minimallepl or cdlical dutic$ 10 the
municiF* enli!)' or lhe eitiZlml ofthc: municipal entity. Their objec!;.'e is 10 rec:>ti"" a'lmpmsllion
in mum for pmviding 1 Wl'Yia:. EYal ,,'hen a'lmpenSltion is II(IlI immediate or expressly llOUght.
it is f.ir 10 conclude IlIat Ihty leO: c1itats for lhe pII'JIOSIe of profn makina .... pmvidins expen
mvice. Their Wl'Yioes Ire critical 10 municil-l mtities, boIIt ........ small. )'d lheir moIMtions
.... lhe.. n:lationship 10 lhe municipal ftllity CIMOt be compared 10 1 eilizm >'OIunleer ..lIO is UI

..,.,oiolted b<wd member.

Appoinled board membcn. ..110 we larply eiti=l~ have IlronIhes III lhe conwnunity
in ..'hich Ihty _ .... we';'" II -....t>Ie 10 the c;itiz=r; tIw:y __~ II eonpklyees .... dccIcd
offICials. n.e,e cilizmll we fonnly rOC*d in ....ir a;IOIlJNOIIitics .... we 1)pic;aJ1y commIirIity
Icmcn. Thocy we IypicaIly "'ro' .aI b)' the pCl", DllUnIy a-mis$ion or city _it They
_ limittd _ ..'ith muy IUCII mmobcrs SftVing It .... pleIsure of Ibo: d«:wd sponsoring
1II\it. To the n_they __~ flUd-.dw:y Ire subj«:t 101 __ oflbo: elcc1ed spomoring unit
lOr n:appoilllJnenl. The mlll\icipal entity's _inp _ subjecllO _ opal -ina lIows.

CiUan volunlccn _ .-1 risb whm dw:y Ire~ board members. Thocy have I
heillbtencd risk of bein& sued II lbey Ire decisiof>.makcrs for instiMioM !hal serve .... public.
While immuni!)' may proI«l IOmIC lIppOinltd boMd memben. immuni!)' may II(IlI protect aiL
MOI'eO\'ff, just beinll named in I suit impClSft 1 pcnooIl burden on IppOinlcd board members.
MOI'tlO'Itr, IS leaden in the communi!)' with n:pulllions at stab, lIf'POinted board members Ire 1I\

risk ofllav,ng thei. re~tions impugned for reasons outside of ....i. cootro!. Unlike employces of
municipal entities or a larp number of elected offICials, Lhcsoe cosu arc noI offsel by
compensation. [10 many ways. CiliUfl \'Oluntccn ,,-00 seNe as appointed board membcfs assume
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far mOre risk than employ«s of municipol enlilies ~ eompensaled el<:<>100 offICials. Acco<dingly, 
in ;mportaol facels, lhey are more lIC(:ountable. 

The SEC's inlerpretation will impose a heavy burden on municipalities wllen the benefits are 
unclear. Municipal entities rely on lhe expertise, communily leadership and civic responsibilily of 
appointed board members. From large ailJlOl1s 10 stale universities., citizen participation 011 boards 
is essemiallO operating importanl inslitutions. Volunleer cilil.cns provide an importanllhird view 
to policymaking. Many are leaders in their professions and provide invaluable information and 
insight 10 lhe municipal enlities lhey serve. Finally, be<:ause lhese volunleens are rooced in their 
communities. lhey validate institutions to the citizens they serve as they refleel the composition of 
Ihe citizenry. 

Valuable talent will be lost be<:a~ prospective board members will not wanl 10 subject 
themselves 10 the addilional regulations of the SEC and lhe heightened fiduciary dUly the Rule 
imposes. Even lhose prospective board members who WOIIId otherwise provide Ihe required 
informal ion, will, however, refuse 10 be subject 10 lhe oversighl and regulalions of lhe Rule. TIle 
extent 10 which Ihe Rule will dissuade talented people from 5e1Ving on boards canoot be .masured. 
However, for SlaiCS and municipolilics lhal rely on volunteers, the risk of depleting the pool of 
talenled citizens far OUlW<:ighs the benefit of requiring appointed board members to register with 
the SEC. 

Thus. the Authority requests that1he SEC revise its interpretalion of the lerm ~employee of a 
munieipol enlily~ 10 illCludc appoin1OO board members. All board members perform lhe fUl\Clion 
of polieymaking and dccisiOfl-making and should be lrealed as such. Appoin1OO board members 
are, in many ways, more accountable than nlUnicipol employees and compensated eleeled officials. 
Moreover, m"nicipol entities will poy a high price for lhe Rule as it will deplete the pool of 
talented civic volunteens willing 10 serve on boards. 

Sincerely. 

RED RIVI:R AUTHORITY OF TEXAS 

L~:L1 ~p 
Cunis W. Campbell
 
General Managcr
 

CWC:dkp 

cc:	 Senator loon Comyn 
Senator Kay Bailcy Hutchison 
Rcpresentative William M. MMac"lllornberry 


