CME Group

February 14, 2011

Elizabeth M. Murphy

Secretary of the Commission
Securities and Exchange Commission
100 F St., NE.

Washington, DC 20549-1090

RE: Process for Submissions for Review of Security-Based Swaps for Mandatory Clearing and Notice
Filing Requirements for Clearing Agencies; Technical Amendments to Rule 19b-4 and Form 19b-
4 Applicable to All Self-Regulatory Organizations (RIN 3235-AK87) (Federal Register Volume 75,
No. 250, Page 82,490, December 30, 2010)

Dear Ms. Murphy,

CME Group Inc. (“CME Group”), on behalf of its four designated contract markets (“Exchanges” or
“DCMs"), appreciates the opportunity to comment on the Security Exchange Commission’s (the “SEC” or
“Commission”) Notice of Proposed Rulemaking (“Release”) that was published in the Federal Register on
December 30, 2010. In addition to its comments included in this letter, CME submits its comment letter
addressing the comparable proposal released by the Commodities Futures Trading Commission (“CFTC")
addressing “Process for Review of Swaps for Mandatory Clearing” (RIN 3038-AD00), which is attached
as exhibit A to this letter.

In the Release, the Commission sets forth Proposed Rules pursuant to Section 763 of the Dodd-Frank
Act ("Dodd-Frank”). Section 763 addresses the clearing of and application of the clearing requirement to
security-based swaps and requires the Commission to “adopt rules for a clearing agency’s submission for
review . . . of a security-based swap, or a group, category, type, or class of security-based swaps, that it
seeks to accept for clearing.” Proposed Rule 240.3ca-2 requires a clearing agency seeking to clear a
security-based swap or a group, category, type, or class of security-based swaps to submit to the

Commission:

s A statement as to how the security-based swap submission is consistent with Exchange Act
Section 17A;

+ Information that will assist the Commission is the quantitative and qualitative assessment of the
following factors, specified in Section 3C of the Exchange Act: 1) the existence of significant
notional exposuras, trading liquidity and adequate pricing data; 2} the availability of rule
framework, capacity, operational expertise and rasources, and credit support infrastructure to
clear the contract on terms that are consistent with the malterial terms and trading conventions on
which the contract is then traded; 3} the effect on the mitigation of systematic risk, taking into
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account the size of the market for such contract and the resources of the clearing agency
available to clear the contract; 4) the effect on competition, including the appropriate fees and

charges applied to clearing; 5) the existence of a reasonable legal certainty in the event of
insolvency of the relevant clearing agency or 1 or more of its clearing members with regard to the
treatment of customer and security-based swap counterparty positions, funds, and property; and

s How the rules of the clearing agency prescribe that all security-based swaps submitted to the
clearing agency with the same terms and conditions are economically equivalent within the
clearing agency and may be offset with each other within the clearing agency, and how the rules
of the clearing agency provide for non-discriminatory clearing of a security-based swap executed
bilaterally or on or through the rules of an unaffiliated national securities exchange or security-
based swap execution facility, as applicable to the security-based swaps described in the
submission.

As amended by DFA, Section 3C governs the Commission's responsibility to determine whether a
security-based swap that a clearing agéency chooses to clear may be cleared; it also requires the
Commission to make determinations respecting whether a security-based swap is subject to the
mandatory clearing requirement. Section 3C thus contemplates two different determinations to be made
by the Commission in the area of cleared security-based swaps. First, Section 3C(b)(2) requires a
clearing agency to make a submission te the Commission when the clearing agency plans to accept a
security-based swap or group, category, type or class of security-based swaps for clearing. The purpose
of the clearing agency's submission is to enable the Commission to make the determination required
under Section 3C(b)(4)—whether that particular clearing agency may accept the applicable security-
based swap for clearing consistent with the Exchange Act Section 17A.

in addition to the determination required by Section 3C(b)(4), the Commission must also consider
whether to make a determination as to which security-based swaps are required to be cleared. Only
those security-based swaps the Commission determines are required {o be cleared are subiject to the
Dodd-Frank clearing mandate in Section 3C{a){1). Section 3C{b) adopts two triggers that initiate the
Commission’s decision-making process regarding application of the clearing requirement. One trigger is
a Commission-initiated review based on its ongoing obligatory review of the security-based swap market.
Exchange Act 3C(b){1). The other frigger is an application by a clearing agency to clear a particular
security-based swap or class of security-based swaps. 3C(b}2). But the Commission's determination
whsther to apply the clearing mandate 10 a security-based swap is a different determination than the

determination whether a particular clearing agency may accept a security-based swap for clearing under

Section 17A covers many subject matters, but in the Felease, the Commission indicates that it intends 1o focus
on the requirements of Section 17A(D)(3), which addresses the requirements a clearing agency must meet in
order 1o be registered with the Commission. Nonetheless, the requirements under Section 17A(b)(3) are siill
quite diverse, and many are inapplicable to a clearing agency's ability to clear a security-based swap. As such,
CME recommends that the Commission provide further specification in its rules as to precisely what slements
under 17A(bJ3) are relevant fo the decision 1o clear a security-based swap and thus must be addressed in a
clearing agency’s submission.
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Section 17A. In fact, Dodd-Frank contemplates that a security-based swap may be accepted for clearing
on a clearing agency and not be subject to the Commission-imposed clearing mandate.

The Commission’s proposed rules require an even more expansive submission than the CFTC’s
comparable proposed rules, as addressed in our attached letter, in that they also require clearing
agencies applying to clear a security-based swap to address the open access requirements for clearing
agencies under 3C(a)(2). See, Release at 82495. The Commission acts outside of the authority granted
to it by Dodd-Frank in requiring these items to be addressed in security-based swap submissions. Dodd-
Frank does not list these factors in Section 763 as relevant to the Commission’s determination as to
either whether a security-based swap may be cleared by an applying clearing agency or whether the
mandatory clearing requirement applies to a security-based swap.

As such, the Commission should limit the breadth of the submission required by a clearing agency
seeking approval to clear a security-based swap to addressing whether clearing such a security-based
swap comports with the Exchange Act Section 17A. The factors listed in Section 3C(b){4)(B) are most
relevant to the Commission’s determination as to whether the mandatory clearing requirement shouid
apply to a security-based swap, not its determination, based on a clearing agency’s submission, of
whether the clearing agency can clear the security-based swap. CME requests that the Commission not
require clearing agencies to perform an analysis of the 3C(b)(4)(B) factors or factors related to open
access in its submission for permission to clear a security-based swap. Rather, the Commission should
require a clearing agency to address only its ability to clear the swap at issue while continuing to comply
with Section 17A in its submission for approval to clear a security-based swap.

The Commission's proposal would impose costs and obligations that would effectively undermine the
purposes of Dodd-Frank. In effect, the Commission attempts to charge a clearing agency that wishes to
list a new security-based swap with the obligation to coliect and analyze massive amounts of information
so that the Commission can perform its statutory duty of determining whether the security-based swap
that is the subject of the application and any other security-based swap that is within the same "group,
category, type, or class" should be subject to the mandatory clearing requirement. The proposed
regulation eliminates the possibility of a simple, speedy decision on whether a particular security-based
swap transaction can be cleared by a clearing agency—a decision that the Dodd-Frank surely intended
should be made quickly in the interests of customers who seek the benefits of clearing—and forces a
clearing agency to participate in an unwieldy, unstructured and potentially endless process to determine
whether mandatory clearing is required.

In sum, the Commission requires a broad and burdensome submission by any clearing agency that
wishes 1o clear a security-based swap that is not authorized by Dodd-Frank and in fact acts to defeat the
ourpose of Dodd-Frank’s clearing mandate. CME disagrees with the Commission’s proposed rules in that
they require a clearing agency seeking a clear a security-based swap 10 address the 3C(h)(4)(B) factors
and factors relevant to open access in addition 1o the 17A factors that are directly relevant to the clearing
agency's ability {o clear the securily-based swap. CME recommends that the Commission require a
clearing agency seeking o clear a new security-based swap to address only a clearly-defined set of
Section 17A factors in its submission,
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CME Group thanks the Commission for the opportunity to comment on this matter. We would be happy
to discuss any of these issues with Commission staff. If you have any comments or questions, please
feel free to contact me at (312) 930-3488 or via email at Kathleen.Cronin@cmegroup.com, or Christal
Lint, Director, Associate General Counsel, at (312) 930-4527 or Christal.Lint@cmegroup.com.

Sincerely,

(@:%&)w\/\ VERVINTIIN

Kathleen M. Cronin
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VIA ELECTRONIC MAIL

{}gv Stawic

Secratary of %:*“:e Commission
Commodity Futures Trading Commission
Three Lafayeite Cenlre
11585 21st Street, NW
Washington, DC 20581
secretary@cfic.gov

Re: Process for Review of Swaps for Mandatory Clearing (RIN 3038-AD00)
{(Federgl Register Vol 75, No 211, FPage 866872770

Dear Mr. Stawick

CME Group, Inc. "CME Group™, on behalf of its four designated contract markets ("Exchanges’
or “DCMs”™), appreciates the Og}mmﬁmty i@ comment on the Commodity Futures Trading
Commission’s {the "CFTC” or “Cormmission”) Notice e:}? ?{ops}s&ﬁ Rulemaking (' qeéz%”} that
WES pub%ish@d in the F’edee“a eg ister on | \;G\f@mbéf 2, 2010, In the Release, the Commission
seeks comment on proposed rules that, in our view, would impose onerous requiraments on
derivatives {;%a&s’ ng organizations ("DCO 3} that seek fo clear swap conlracts. Among other
things, the proposed rules attempt 1o shift o DCOs the responsibility for developing an
avidentiary basis for mandating clearing of a particular swap.
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The CME Group | XCE’%BQ{;@&% serve the %’;e’»}féf} t’zg risk management and %'maé”‘zg needs of our
global customer base by facilitating transactions through the CME Glcbex® electronic trading
piatform, our open oulory trading facililies in New York and Chicago, as well as through privately

negotiated ransactions.

%

Executive Summary

Section 2{h} of Title VIl of the Dodd-Frank Wall Street Reform and Consumer Protection Act of
2010 ("DFAM {*mtem@éaﬁes wo related but {3'?‘@{@%‘{ determingtions on the part of the
%""’omm ission. First, the Ci’}m&’?""@&;?‘% must decide, in response to a DCO's required submission,
whether a DCO should be allowed o clear a given swap or group, category, type or class of
swaps. Second, the Commission must determine whether io :»3;};:}3; DFA's mandatory clearing
requirement to a given swap or group, category, type or class of swaps. The Comimission must
make the first determination in response o a submission by a DCO sesking permission 1o clear
a gswap. The Commission may make the second defermination based on its own review of the
available evidence which may include the DCO's core principle-focused submission. As the
pmp@s}ed regulation stands, however, DCOs are required 1o make overwhelming submission
addressing not only their abi %;iiy to clear a swap, but also all the factors the Commission is
required to consider in determining wheather 1o ap g}iy the mandatory clearing requirement. This
outs DCOs In a position of having to go through & long, arduous and @:tf::ssty process if they
desire to clear a swap. The process, as it stands now, is effectively a disincentive to clear new
swaps, and this undermines the purpose of DFA.

Because these two determinations should be considered separate, the Commission shouid
require a DCO to address only its own ability to clear a swap in its submission for permission o
clear. The Commission should also provide additional guidance in its proposed regulation in
order to make the DCO z%wg;g} submission process more clear and efficient. The Commission
should clarify that a DCO is not required to make any submission for swaps it cleared before the
enactment of DFA, and the Commission should exiend this exemption from filin g to swaps a
DCO also cleared before the effective date of the clear ing requi {@man? Additionally, in order {0
provide clarity as o the requirements of the swap submission pr aes@ the Comynission should
(1) define what constitutes a “group, catsgory, type, or class @f:@ #aps,” so that DCOs may make
their submissions i}y the most accurate and efficient means oo &gﬁ:se z%;mﬁ (2} specifically

i

express what inform g i
the Core Principles when the DCO accepts a new

e . s ‘o o
WOy st &y{“if‘ﬂgf o rriEsY T,y f”gigw&(\;%(,%;g}'g‘gz ‘S g{}gg HAY ;~; Ialeith "'?i‘

0oraer 1o o

“?iz

LU ITHUST BUIE S 1

¢
7 Y

i, Comment




David Stawick Page 3
January 3, 2011

The Commission %ig;eé that the purpose of the Release is 1o “implement proced
determining the eligibllity of a DCO to ¢ e:»za; ngzg that it plans to accept Tor clearing; for

submitting swaps %@ éihe Comnission for review, for Commission-initiated reviews of swaps; and
for staying a clearing fe@u‘f@m@zsi while %h@ a%eamg of a swap is reviewed" The proposed
reguiations substantially exceed that legitimate purpose.  The proposed regulations do not
reflect a careful consideration of the structure of the industry or of the information available to
DCCs, and they are not grounded in any analysis of their effectivenass or efficiency, as required

by law,

As amended by DFA, Section 2{h} governs the Commission's f%g}ms‘%}‘%y {o determine
whether a swap that a DCO chooses o clear may be cleared; it also requires the Commission
to make determingtions respecting whether a swap s subject to the mandato fy clearing
requirement.  Section 2(h) thus contemplales two different determinations (o be made by the
Commission in the area of cleared swaps. First, Section 2(h)(2)(B)(I) requires a DCG to make a
submission fo the Commission when the DCO plans to accept a m;a;; of group, category, tvpe
or class of swaps for clearing. The purpose of the DCO's submission is to enable the
Commission {0 make the determination required under Section 25‘%}‘2\{@}{“ — whether that
ardcular DCO may accept the applicable swap for clearing consistent with the DCO Core
Principles.

in addition fo the determination required by Section 2(m(2)B)(1Y, the Commission must also
consider whether to make a determination as to what swaps are required o be cleared. Only
those swaps the Commission delermines are required to be cleared are subiact to the DFA
clearing mandate in Section 2{(h}{1). Section 2{h} adopts two triggers that initiale the

F@mm'as‘f}n'g decision- ma ing process regarding application of the clearing reguirement. One
frigger is a Commission-initiated review based on its GSQ}GEF g obligatory review of the swaps

market, i,f:}‘% & 2{%’3}(2}{,&}, The other irigger is an application i}gf a DCO to clear a particular
swap or class of swaps. CEA § 2(h{2)MB). Bul the Commission's determination whether &
apply the clearing mandate 1o a swap is a different determination than the determination
whether a particular DCO may accept a swap for cleary {; under %h& Cere Principles. In fact,
DFA contemplates that a swap may be accepted for clearing on a DCO and not be subject to
the Commission-imposed clearing mandate consistent with Section :5;23 (2)(A).

<
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ple, spes rn oon whethar a
D aﬁasa«siaf z}»ﬁ;g;} tfaf‘ 5:‘{ on can f{a c g.,i}f{%{f b}f : bé’:& - a decision that the DFA surely intendsd
should be made guickly in the interesis of customers wha seek the benefits of clearing — and
forces a DCO to participate in an ;mw éy i%i’?ﬁ%(:?d?%’ir{} and potentially endless procsss to
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deterrmine whether mandatory clearing is required. Additional ion az sady has a
great deal of the information nacessary z(; asﬁre@@ the factors relevant fo E; e application of the
mandatory clearing requirement by virtue of the extensive reporting requirements promuigated
by DFA. See, DFA Sections 728(e), 727, 729,

The costs in terms of time and effort 10 secure and present the information reguired by the
proposed regulation represents a massive disincentive 1o DCOs to underiake to clear a8 "new"
swap. It also puts domestic DCOs at a2 great disadvantage 1o foreign DCOs. That is, ’?ﬂfaégn
clearing houses will not be subject to the heavy costs of ﬁ"f@g‘; the extensive submissions
contemplated by the ﬁs‘ﬁmwé reguiation; %M;gﬂ clearing s also will not be subject to an
extensive wailing period while seeking permissionfo cleara s ap

pro
}
et

Regulation Section 39.5(b)5) starkly ilustrales this outcome.  No application is deemed

@

H

i
complete unti all of the ss';’f:}*ma?’{m that the Commission needs to make the mandatory clearing
decision has been received. The Commission 53 4?*@ sole judge of completion and the only test is
its unfetiered discretion. O %y iref‘% does the 90 day period begin to run. This turns DFA on s
head :

To this end, f%%"se Commission decides, contrary o our views, to reqguire a EL"EQQ fo su
formation addrassing the {?‘z (2 factors In its submission for perry ézgszfm 5
ME Group wcgﬁs’%f’nmzﬁs %.s?aﬁ the Commission alter Regulation 39.5(
smmﬁanﬁ%g um&{ which it may deem a submission incomplete. Specifi
commends that the g}ra}w%d regqulation be changsd 1o allow the Commi
g}é‘“aééﬁm %f; clear a swap, or any group, category, type of ciass of swa
z’sd thereby require a DCO to submit further information only if the ¢
c:ifeawc}ae d{id%gg wnether clearing the swap at issue complies with the DG
That is, in order to place some limit on the information a DCO is required to provid
Commission and o expedite the clearing approval process, the Commission could n

S5AL2EE

w “wg g;ﬁﬁf:%
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consideration 3f an 3 g; wg§ on to clear a swap as incomplete on the basis that the DCO has not
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;}f%}““é)s‘?’gj?5f3?? of sligibility, however, is
subject to raview by the Commission.

Subpart (8)(1) creates significant issues that need {0 be corrected to ¢ §SE“3€\;’ two poi %.3 (1yisa
DCO that already clears a swap required 1o make any submission to the Commission and {2)
what constitutes a “group, category, type, or class of swaps.” The remainder of gz i}g}i}béd
regulations depend on a {%@agrm ation as to whether a DCO is or is not eisg@%s to clear a

particular swap. Qes‘% ionn 39.5 (a)(1) creales a mere presumption of eligibility, which is not
- equivalent to eligibility as reguire i}; atute. Subpart (2) should E:}& revised o provide thal a

DCO s z’%‘;@ le, under defined {;@%’*rjz tons, to clear the swap subject to a subseguent decision by

the Commission revoking that eligibility.

igni
a

v a similar note, under DFA Section 723, “lanyl swap, category, i
“f@%‘ si‘;%%igzz’.i’ég by a [DCOI as {\f %%% date of enactment of this su %}%N ion a%a be considered
ubmitfed to the Camm isston.” A S2(n(2B. The Commission may not require DCOs o
make any submission related %@ these swaps because, as the siatute says, they have already
§:> zen submitted. Subpart { a‘!(’%} should be 5@{35&“@@ to make clear that under no circumstance
may a DCO be required 1o file a submission with the Commission address %vg a swap mz it *‘ﬂgzs
G éy cleared pre-enactment. The malerials submitted prv&‘f;«z by the o
with clearing that swap are, by statule, sufficient. Requiring 2 new submission s%i@;
the f‘,gm% of DFA and would unduly complicate the process for implementing the c%%r*s@g
mandate contemplated by the DFA,

%
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Similarly, the Commission should not re gum a DCO 1o provide submissions seeking parmission
to clear swaps that a DCGO began clearing after enactment of DFA but before the statute's
five date. There is no reason o treat differently pre-enactment and pre-effective date
ared swaps, and Section (h{2Y{E)i) should be read 1o apply to all swaps clearad prior to the
ctive date of the clearing mandate in DFA, *”3???‘5%? than the ucﬁ?ﬁﬁ of enactment.’ 53:3 “%
oroilary, the presumption set forth in Z;%:eg Hon 39.5 should apply to all swaps cleared
DFA’s effective date. This is, for multiple reasons, the most reascnable course of action. &
ears Efﬁ by a DCO ;;z’@s’ to enaciment and swaps cleared prior 1o the effective date

e both are now being clearaed under the same statuiory regims
i clearh ng. of swaps bebween mw‘*f@@ nt and application of |
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indeed, it appears that the Commission has already accepted this more reason nable
interpretation in that Seclion 38.5 applies s presy ’ﬂg}‘“m to “any swap that is within a group,

category, type, or class of swaps that the derivalives clearing organization alren ds clears.” “E”“?ﬁg
a::;s,um:“s that the b?&%?d g‘sres umption of eligibility, and, we recommend, the exemption from

fing ubmission, & to all swaps clea aefore the effective date of OFA
g sub on, applies to sl swaps cleared before the effective date of D

lLast, the presumption sei forth by the Commission depends on a determination as to whether a
swap "is within a group, cai@@@:‘y type, or class of swaps that the derivatives clearing
organization already clears.” s not clear whether "group, category, type, or class of swaps”
really refers to four different methods of @a‘imgouf‘g swaps, sach with a separate test of
ﬁ!“% sion, or whether this is simply imprecise wording that signals an sffort to be inclusive.

er the case, we urge the Commission 1o revise this language to provide clearer
{*ugﬁ%i%@é%@ S;’}Q{Z?ﬂg the Commission's intent. 1 would be useful {o provide real world

examples. For examgle are all swaps related to pelroleum products delivered or priced in the
1.8, within ‘é%w same "group, category, type, or class of swaps"? Are all inferest rale swaps or
only doliar denominated interest rate swaps? s duration significant? The Commission nesds to

provide a cl ear statement of the purpose served ’f:;y ‘group, f*aé@%sy w;@ or class of swaps”
and the lests that would delermine whether a particular swap is within or without the boundaries

if the reguiation is to provide effective guidance it must do more than mimic the statule.

Promuigsating a regulation represents the Commission's best Qggammiy brin {‘* some clarity.
A DCO needs some basis to determine whether 8 "new” swap is within the "class” of swaps that

&
it s already clearing.

(a}(2) A derivatives clearing organization that wishes Io accept for clearing any
swap that is not within a group, calegory, ?y;}@ or class of swaps that the
derivatives clearing crganization already clears shall request a determination by
the f’”‘am?f ssion of 55? e derivatives clearing orgat ’?afﬁﬁ s e “égfﬁ?fffv to clear such
a swap before accepling the swap for clearing. The request, which shall be filed
electronically with fs?@ Secretary of the Commission, shall address the dervatives
clearing organiz 33‘:@@ 5 ability, i it C‘Guéi’i”‘?’fs the swap for clearing, o maintain
C gﬂ;wzg;ff@f;s:@ with section 5b{c){2} of the Act, specifically.

o7 5?6} sufficiency of the derivalives &%*}z”fﬁ’g organization's financial resowces;

1's ability f
H

he Comimis:
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clearing swaps 18 in s infancy and the overall risk profile at any DCO depends on
developments in the market for swap clearing that cannot be reglistically estimated at this tims

{b) Swap submissions. (1) A derivalives clearing organization shall submit to the

CO?;?;Y’%S&EQ#? sach swap, or any group, calegory, tvpe, or class of swaps that it

plans to accepl for clearing. The {fSFSVSffVQS clearing organization making the

submission must be eligible under paragraph (a) of this section o accept for

clearing the submitted swap, or group, caltegory, type, or class of swaps.
Subpart {b) is also unclear. 1t is presumably intended to g@vem the submission of any swaps
i not yet being cleared by a DCO but are within the "same group, category, type, or class
of swaps” as those already being cleared. The Commission appears 1o be using subpart (b) as
g device %s make its decision as to whether a swap should be sublect to the mandatory clearing
requirement of DFA. As noted, subpart (D) requires that the DCO be sligible to clear the swap
that it ;«%ama to accept for clearing, but subpart (8) only creates a presumption of eligibiiity. This
rmust be reconciled.

(B}{2} A derivatives clearing organization shall submit swaps fo the Commission, to
the extent reasonable and practicable fo (j{?} 30, by group, category, type, or class
of swaps. The Commission may in its reascnable discretion consolidate multiple

submissions from one derivalives clearing organization or subdivide a derivalives

clearing organization’s submission as appropriate for review.

it is not clear what the Commission mﬁé ands to convey by requiring that swaps be submitied, "o
the extent reasonable and practicable 1o do so, by group, saéeg@ry? type, or class of swaps.” As
noted above, there is no explanation a% how the grouping is 1o be defined. Moreover, # is
unclear whal makes it reasonable or practicable o submit by means of a grouping as {ﬁ;‘@f’m
to submiliing an individuai swap. For example, assume a clearing house intends io clear a2 "Gu
Coast ULSD (Platts) Up-Down Spread Swap.” T would be c@w&z«m@ﬁ% fo characterize this 3s an
energy swap and seek approval from the Commission for all energy swaps if the Commissio
agrees, but the proposed regulation offers no useful guidance.

it

N

iled elecironically with the Secretary of the

‘f:f;'ve@

{«;%»/;,w;m,,‘« -
kALY ,(43‘5 wii
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away business that would cause it 1o exceed is risk parameter targsis, this requivement makes
no sense.  Moreover, this obligation suggests that a DCO is not required to | {Pgi} ement risk
control processes that account for concentration and liguidity risk as part of its existing duties
under the Core Principles. That assu m;::ﬁ‘ﬁfs is incorrect and this requirement is likely 1o be read
as weakening the existing DCO obligat

(Y30 A statement that includes, but is not imited to, information regarding the

swap, or group. category, fype, or class of swaps that is sufficient 1o provide the

Commission a reasonable basis o make a quantifative and qualitative

assessment of the following factors:

(A) The existence of significant outstanding notional exposures, trading liguidity,

and adequate pricing data;
As noted above, this reguest is unreasonably burdensome on DCOs, could defeal the purposes
of DFA, and may ask for information that DCOs simply can not access. Man g swaps are thinly
fraded, have no significant cutstanding notional exposure and must be priced by reference to
curves 0;* other theoretical constructs. Indeed, across OTC venues, there ?% ery little data on
notiona w@iaz}ﬁ ing and trading liguidity of @a;g”e;}a except across very broad categories. Most of
the nearly 1,000 contracts cleared through the ClearPort facility, if they fraded as swaps, would
fall within %?E category. However, assume the DCO has found adequate mesans fo manage risk
and clear these positions. 1t is notl clear that any of these faclors are relevant to the question of
whather the confract can be cleared if the clearing house is willing and the r“i,ssizx“em seek tha
protection of clearing. The Commission should reconsider whether i s an inefficient use of
DCO and Commission resources o require this analysis of every clea ?in swap that has not
been previously submitied for clearing, prior to enactment, Morecver, given the extended time
between submission and approval and the public nolice requirement, this process creales 3
massive first mover disadvantage. The DCO that sseks 1o list 2 new swap is tasked with 2
ma%%‘«;@ w!:é@m‘ﬂ%;ag that will give rise 1o free nding by every other DCO that can simply await
the Commission's decision.

DYEYHY (BY The availability of rule framework, capacily, operational experiise
8;3{5 resourees, and credit support infrastructure fo clear the
that are agfss,sf,ms‘ with the me

£ 2 i
sterial terms and brading conventions on which the

{;’;nu’ aci

This reques é 3 also w?ei:%s,; y burdensome.

s rules cordrol th

e e
conventions
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cllateralization and mitigation of credit exposures. The Commission has gy@?amg%{‘a‘éy
sserted that mandatory clearing will mitigate systemic risk In the OTC market. it should be s
obligation to substantiate iis theory, not the DCOs who are prepared to clear particular swaps.

[

&

s

(Y3 (D) The effect on compstition, including appropriale fees and charges

EAY

applied to clearing; and

This request is also unclear, unduly burdensome, and asks for information that DCOs simply do
not possaess. . This provision does not specify, what competition is the subject of the inquiry
and/or what sort of "appropriate” fees and charges are ;f‘s qu@zﬁ on. DCOs have no basis fo
iudge how mandatory clearing is likely to impact compstition among swap dealers or major
swap partic ;}3;‘3%:5 We are at a loss to understand what Congress and the Commission mean
by the phrase, "competifion, including appropriate fees and charges applied fo clearing”
Fegardless, as o reasonable fees, CME Group notes that as a DCO, # is putting large
investments info developing its capabilities to support the clearing of swaps.

Y3V (EY The sxistence of reasonable legal cerlainty in the event of the
insofvency of the relevant DCO or one or more of ils dlearing members with
regard to the trealment of customer and swap counterparty positions, funds, and
propety;

it iz not a@pm%@at@ for the Commission io f:;gjesi: ion a DCO as to whether the Commission's
reguiations will prevall in the event of the Insclvency of an FCM.

The remainder of Section 38.5(b)3)(ii-x) confirms the burden that will be placed on a DCO that
simply wanis to clear an innocuous, itt:g ‘new" swap. Almost all of the information is scught to
assist the Commission in z;?ea: ding wh mfﬁs” z%; should impose a mandatory u%% ing requirement.

The Commission cannot justify ?‘a‘égii??‘ﬁg CO that wants o clear a simple swap to secure and
submit "an anal ‘y%zﬁ of the effect of a clearin g requ feﬂm@rx on the market for %:%* & group, calegory,
. type, or class of swaps, both domestic ; and gicbally, including the gﬁ}@ ntial effect on market

i

P |

% i
Hguidity, tradiy f“sg; activity, use ﬁg swaps by direct and :?‘f%? of market participan
potential markeat disru E}f%{}?z .

e

oW <é’§f7§33 ’;‘?? 3e§ Of @33?‘23 ;7

earin g organi 333%{;&

cite t 3’;5» factors tha éf“}éfé% comp
swap must be cleared,
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anificant respecis, we %/éu@fi that th

roal : ommission recast its proposal before adoption
in order to ‘?acé% itate the clearing of swap frans

£
a ?%Qng on DCOs.

CME Gro oup thanks the Commission for the opportunity to comment on this matier. We would
be hapoy 1o discuss any of these issues with Commission staff. If vou have any comments

s or
guestions, please feel free fo contact me at (312) 830-8275 or via emsall af
STETEE ) 110 oynoom, of Chrstal Lint, Director, Associaie General Counsel, at
{3 STH e

Sincerely,

{lnag b Clpsegtions.

Craig 5. Donchue

co! Chairman Gary Gensler
Commissioner Michae! Dunn
Commissioner Bart Chilion
Commissioner Jill Sommers
Commissioner Sgott O'Malia



