
Bnlndon BedrfH' 

~~ EVP & ChIef Legal Offtcer 

730 ThIrd Avem,lf!6It Floor 
New YOlk, NY 100171::.' 
121291fS..<1750 
F 212 916-6231 
bnlnd~~.org 

February 9, 2012 

Marl< D. Cabo, Esq. 
General Counsel 
Office ofthe General Counsel 
United States Securities and Exchange Commission 
100 F Street, NE 
Mail Stop 9010 
WllSbington, DC 20549 

Dear Mark: 

Pursuant to our conversation the other day, please find enclosed a memorandum sent to the 
Board of Govemors ofthe Federal Reserve System, dated January 23, 2012, regarding Section 13 
ofthe Bank Holding Company Act ("Voleker Rule"). We believe this memorandum, authored by 
three leading law linns, accU1"ll!ely describes the correct reading ofthe statute concerning the scope 
ofthe so-called "insurance company exemption" from the Voleker Rule's general prohibition on 
propriotary trading and covered fund investing. More fundamentally, it provides effect to what we 
believe was the true Congressional intent when it authored the insurance company exemption; 
namely, that insurance companies should be pennitted to continue to invest in accordance with 
state insurance investment I.ws, including in private equity and hedge funds (termed 'covered 
funds' in the proposed Volcker Rule rulemaking issued last fall). 

We believe Congress provided this exemption fur insurance companies because it 
recognized insurance companies need to be able to continue to invest in a prudent manner that 
aligns with the long-term obligations ofinsurance companies. The fundamental business model 
ofan insurance compaoy does not involve engaging in short-term profit seeking; in other words, 
the sorts ofinvestment activities which fall into the scope of "propriotary trading." Rather, the 
primary mission ofao insurance company is to invest policyholder contributions with a long-term 
horizon in mind. Diversification ofao insurer's investments in multiple asset classes that include 
covered funds is • key method to accomplisb this mission. In filet, state insurance investment laws 
recognize the need for diversification and impose limits on an insurer's exposure to various asset 
classes, such as real estate, fureign securities aod equity securities. 

In this regard, we also wanted to forward to your atteotion a 1etter sigued by 17 Members 
ofCongreas, dated Jaouary 27, 2012, and addressed to the four agencies that issued proposed 
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rulemak:ing concerning the Voleker Rule. We believe this letter succinctly highlights that 
Congress, in passing the Voleker Rule, did not intend to prohibit insurance companies from 
investing in covered flUIds for their general accOlUlt 

For your convenience, in addition to the memorandum and Congressional letter, we have 
attscbed the relevant portions of the Section 13 ofthe Bank Holding Company Act, ineluding 
Section l3(a)(I), Section l3(d) and Section l3(h)( 4), each ofwhich are referenced and discussed 
in more detail in the memorandum. After you have had a chance to review these materials, I 
would be more than happy to discuss with you at your convenience. 

Sincerely, 

,(J~~ 
Brandon Becker 
Executive Vice President and ChiefLegal Officer 

Enclosures 
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January 23, 2012 

Via Electronic Mail 

MEMORANDUM TO:	 Scott G. Alvarez 
Anna M. Harrington 
Jeremy R. Newell 
Christopher M. Paridon 
(Board of Governors of the Federal Reserve System)  

RE: 	 Permitted Activities Exemptions under Section 13 
of the Bank Holding Company Act of 1956 

As a follow-up to our meeting with you on January 13, 2012, we write to set forth 
our analysis of Section 131 of the Bank Holding Company Act of 1956 (the “BHC Act”), 
commonly referred to as the “Volcker Rule,” and why certain “permitted activities” in 
Section 13(d) apply to both proprietary trading and hedge fund and private equity fund 
activities.  

We understand that many comment letters you will receive will cover the 
importance from a policy perspective of applying certain permitted activities exemptions 
to both covered funds and proprietary trading, as well as the anomalous results that would 
follow from a contrary reading.  In this memorandum, we address only the legal question 
of the statute’s meaning in light of its plain language and structure.  In our view, the 
statute is unambiguous on this point, and nothing in the legislative history is inconsistent 
with our reading. 

Section 13(a) is entitled “In General” and is followed by Section 13(a)(1), entitled 
“Prohibition,” which contains the basic prohibition of the Volcker Rule.  It reads: 

“Unless otherwise provided in this section, a banking entity shall not— 
(A) engage in proprietary trading; or  
(B) acquire or retain any equity, partnership, or other ownership interest in 
or sponsor a hedge fund or a private equity fund.”2 

The prohibition on proprietary trading and the restrictions related to covered funds are 
thus both contained in Section 13(a).  

1 12 U.S.C. § 1851.  
2 For purposes of this letter, we refer to hedge funds and private equity funds collectively as “covered 

funds,” as in the notice of proposed rulemaking implementing Section 13 of the BHC Act. See 
Prohibitions and Restrictions on Proprietary Trading and Certain Interests in, and Relationships with, 
Hedge Funds and Private Equity Funds, 76 Fed. Reg. 68,846 (proposed Nov. 7, 2011).   



 

  

 

  

 

                                                 
    

       
 

     
 

    
       

 
  

 
   

   
      

 
   

Section 13(d) is entitled “Permitted Activities,” and its first subsection, 13(d)(1), 
is also entitled “In General.”  In this “In General” subsection, Congress sets out the 
language that will govern all permitted activities in the list that follows.  Section 13(d)(1) 
reads: 

“Notwithstanding the restrictions under subsection (a), to the extent permitted by 
any other provision of Federal or State law, and subject to the limitations under 
paragraph (2) and any restrictions or limitations that the appropriate Federal 
banking agencies, the Securities and Exchange Commission, and the Commodity 
Futures Trading Commission, may determine, the following activities (in this 
section referred to as ‘permitted activities’) are permitted…”3 

Because the “In General” subsection of (d)(1) does not distinguish between the 
proprietary trading prohibition in subsection (a)(1)(A) and the restrictions related to 
covered funds in subsection (a)(1)(B) and instead says “[n]otwithstanding the restrictions 
under subsection (a),” the general principle established by the language and structure of 
the statutory text is that each of the enumerated exceptions for permitted activities in 
subsection (d)(1) applies equally to both the proprietary trading and the restrictions 
related to covered funds within subsection (a).  Structurally, each one of the permitted 
activities is listed in a subsection of, and hence governed by, the introductory language of 
the “In General” section of 13(d)(1).  The language and structure of the general section 
make clear, therefore, that to the extent Section 13(d)(1) contains no further textual 
direction, a permitted activity will apply to both the proprietary trading prohibition in 
13(a)(1)(A) and the restrictions related to covered funds in 13(a)(1)(B).4 

Sections 13(d)(1)(B), (D) and (F) set forth, respectively, the permitted activities of 
underwriting and market-making-related activities, activities on behalf of customers, and 
activities by a regulated insurance company directly engaged in the business of insurance 
for the general account of the company and by any affiliate.  Each of these sections refers 

3	 All emphasis on statutory text in this letter has been added. 
4	 See SUTHERLAND, STATUTES AND STATUTORY CONSTRUCTION § 20:22 (7th ed., Norman J. Singer ed.) 

(“A proper application of the ‘whole act interpretation’ will ascribe to the exception equal power over 
all other provisions of the act unless it is specifically limited to particular sections.”).  See also, 
Gonzales v. Oregon, 546 U.S. 243, 273 (2006) (“statutes should not be read as a series of unrelated and 
isolated provisions.”) (internal quotation marks and citation omitted); Conroy v. Aniskoff, 507 U.S. 
511, 515 (1993) (it is a “cardinal rule that a statute is to be read as a whole…since the meaning of 
statutory language, plain or not, depends on context.”) (internal quotation marks and citation omitted); 
U.S. Nat. Bank of Oregon v. Independent Ins. Agents of America, Inc. 508 U.S. 439, 455 (1993) (“[i]n 
expounding a statute, we must not be guided by a single sentence or member of a sentence, but look to 
the provisions of the whole law,” and statutory construction “must account for a statute’s full text, 
language as well as punctuation, structure, and subject matter.”) (internal quotation marks and citation 
omitted); Green v. Bock Laundry Mach. Co., 490 U.S. 504, 528 (1989) (Scalia, J., concurring) (The 
meaning of terms on the statute books ought to be determined by that which is  most compatible with 
the surrounding body of law into which the provision must be integrated); United Savings Ass’n of 
Texas v. Timbers of Inwood Forest Assocs., 484 U.S. 365, 371 (1988) (Scalia, J.); Antonin Scalia, A 
Matter of Interpretation: Federal Courts and the Law 17 (1997) (courts should construe congressional 
statutes to mean what “a reasonable person would gather from the text of the law, placed alongside the 
remainder of the corpus juris.”) 
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to “the purchase, sale, acquisition, or disposition of securities and other instruments 
described in subsection (h)(4).”5  The cross reference to subsection (h)(4), which in its 
totality is the definition of the core defined term “proprietary trading,” is used to 
incorporate only the list of “securities and other instruments” in that subsection into the 
permitted activities exemptions,6 as neither Section 13 nor any other section of the BHC 
Act defines “securities and other instruments.”7 

In contrast, when Congress wanted to use its core defined term “proprietary 
trading,” it did so without hesitation.  For example, Section 13(d)(1)(H) applies only to 
the proprietary trading restrictions and specifically exempts “[p]roprietary trading 
conducted by a banking entity pursuant to paragraph (9) or (13) of section 4(c), provided 
that the trading occurs solely outside of the United States.”  Section 13(d)(1)(G) and (I) 
apply only to the covered funds prohibitions and exempt “[o]rganizing and offering a 
private equity or hedge fund” and “[t]he acquisition or retention of any equity, 
partnership, or other ownership interest in, or the sponsorship of, a hedge fund or a 
private equity fund by a banking entity pursuant to paragraph (9) or (13) of section 4(c) 
solely outside of the United States.”  Thus, it is inescapable that Congress drafted 
language differently when it intended for a specific exemption to apply only to the 
proprietary trading prohibitions or only to the covered fund restrictions, and Congress 
quite plainly did not use such language in subsections (d)(1)(B), (D) and (F).8 

In conclusion, we think it is clear in the plain language and structure of Section 
13, and the absence of any legislative history to the contrary, that the scope of the 
permitted activities of underwriting and market-making, transactions on behalf of 
customers, and transactions by insurance companies and their affiliates for the general 
account of the insurance company includes all activities otherwise prohibited under 

5	 Section 13(h)(4) describes “…any security, any derivative, any contract of sale of a commodity for 
future delivery, any option on any such security, derivative, or contract, or any other security or 
financial instrument that the appropriate Federal banking agencies, the Securities and Exchange 
Commission, and the Commodity Futures Trading Commission may, by rule as provided in subsection 
(b)(2), determine.” An “equity, partnership or other ownership interest” in a covered fund that is a 
security would clearly be included in this description, as evidenced by the proposed definition of the 
term “Ownership interest” in §__.10(b)(3) of the proposed rules.  76 Fed. Reg. 68846, 68950 (Nov. 7, 
2011). 

6	 Section 13 of the BHC Act frequently cites other statutes to incorporate definitions but not to 
incorporate operative provisions.  For example, Section 13(d)(1)(E) cites the definition of  “small 
business investment companies” in Section 102 of the Small Business Investment Act of 1958 (15 
U.S.C. 662); Section 13(h)(1) cites the definition of “insured depository institution” in Section 3 of the 
Federal Deposit Insurance Act (12 U.S.C. 1813); Section 13(h)(2) defines “hedge fund” and “private 
equity fund” by reference to an issuer that would be an investment company, as defined in the 
Investment Company Act of 1940 (15 U.S.C. 80a-1 et seq.), but for section 3(c)(1) or 3(c)(7) of that 
Act. 

7	 The text and structure of Section (h)(4) also support this reading since (h)(4) itself contains two parts: 
first a description of short-term principal trading and then, separated by a comma, a laundry list of the 
types of securities and other instruments covered. 

8	 See Keene Corp. v. United States, 508 U.S. 200, 208 (1993) (“where Congress includes particular 
language in one section of a statute but omits it in another . . . , it is generally presumed that Congress 
acts intentionally and purposely in the disparate inclusion or exclusion.”) (internal quotations omitted). 
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subsection (a), whether those activities would involve proprietary trading or covered 
funds. 

We hope that this analysis will prove helpful as the final rule is drafted. 

Cleary Gottlieb Steen & Hamilton LLP 

Davis Polk & Wardwell LLP 

Sullivan & Cromwell LLP 
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C!rongr:e£i£i of t4:e lltnit:eh ~tat:e£i 
magi1inginn. 1ll<!L 2D515 

January 27,2012 

Honorable Ben S. Bernanke Honorable Mary L. Schapiro 
Chairman Chairman 
Board ofGovernors of the Securities and Exchange Commission 

Federal Reserve System 
20th Street and Constitution Avenue, NW 

100 F Street, NE 
Washington, DC 20549-1090 

Washington, DC 20551 

Honorable Martin J. Gruenberg Honorable John G. Walsh 
Acting Chairman Acting Comptroller of the Currency 
Federal Deposit Insurance Corporation 
550 17th Street, NW 

Office of the Comptroller of the Currency 
Department ofTreasury 

Washington, DC 20429 250 E Street, SW, Mail Stop 2-3 
Washington, DC 20219 

Dear Chairman Bernanke, Chairman Schapiro, Acting Chairman Gruenberg, and Acting 
Comptroller Walsh: 

We are writing to express our concerns about provisions included in the recently 
proposed regulations issued jointly by your respective Agencies, which would implement 
the "Volcker Rule" provisions outlined in Section 619 of the Dodd-Frank Act. In light of 
recent statements made at the House Financial Services Committee's joint hearing 
entitled "Examining the Impact of the Volcker Rule on Markets, Businesses, Investors 
and Job Creation," we are concerned about how the proposed regulations will affect 
certain investments made by insurers. Specifically, we want to emphasize that Congress 
did not intend to prohibit insurance companies from investing in covered funds for their 
general accounts and we encourage the regulators to make this intent clear in the final 
rule. 

Section 6l9(d)(l)(F) of the Dodd-Frank Act includes trading in an insurance 
company's general account as a "permitted activity and, by its terms, exempts permitted 
activities from both the "proprietary trading" and "covered fund" restrictions of the 
Volcker Rule. While the proposed regulation provides an exemption from the proprietary 
trading restrictions for insurer general accounts, this exemption does not expressly extend 
to allowing the general account to hold an ownership interest in a covered fund. In 
addition, the proposed rule defines covered funds in a way that appears to essentially 
designate all private equity funds as covered funds. 

It is important to note that state investment laws applicable to insurance 
companies domiciled in that state already impose rigorous limitations on the categories of 
investments insurance companies may hold, including investments in covered funds. 
State insurance regulators establish conservative limits on the percentage of assets that an 
insurer may invest in equities and generally stipulate further limitations on investments in 
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non-exchange traded equity investments. Regulators also have comprehensive regulatory 
and reporting regimes for examining an insurer's investment activities and guarding 
against excessive risk taking in their investment portfolios. State insurance laws 
recognize that private equity fund investments are widely utilized by insurers to diversify 
their investment portfolios, both for the benefit of their general accounts and on behalf of 
customers (including in separate accounts). Private equity fund investments generally 
offer a long-term investment horizon and, therefore, are an integral tool for ensuring 
adequate returns for policyholders over extended periods. 

It appears from the recent hearing that the Agencies may exclude covered funds 
from the insurer exemption. We believe it is imperative that, as the Agencies move 
forward, they follow Congressional intent and permit insurance companies to continue 
investing in covered funds for their general accounts. We also request the Agencies 
confirm, prior to releasing the final rule scheduled in the spring 2012, they will follow 
this intent. There would be little benefit to restricting these types of investments for 
insurers (particularly as state insurance laws already serve to impose diversification 
requirements on insurers). Including investments in covered funds within the exemption 
for insurers would follow the directive included in Section 619 of the Dodd-Frank Act to 
"appropriately accommodate the business of insurance." It is our hope the final 
regulations do not result in any disruption for insurers. 

Thank you for your consideration of this request. Please feel free to contact us to 

discuss this issue further. 


Sincerely, 

~~ 
11emberofcong::: 

ED PERLl\1UTTER 
11ember of Congress 

",..- c- , . 
~>1lW. 

STEVE STNERS 
11ember of Congress 



• • 

HIMES 
Member of Congress Member of Congress 

~'1',.~

WEN MOORE 

Member of Congress 

HNCARNEY 
Member of Congress 

~ 

~[#UJ 
Member of Congress 

ROBERT HURT 
Member of Congress Member of Congress 

f:!~~~L~ 
Member of Congress 

/JJrf(v;dL
ANHAYWO 

Member of Congress 

Member of Congress 
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AT THE SECOND SESSION 

Begun tm.d held at the City &/Wq.fflington "1'& T_do.r, 
lheftlth- My o/Janrmry. hIlo tm..wand _d 'Ilk 

5lLn 5lLct 
Til promote the ~cial stabilit;y of tJ:>e Unibld Stat.e~ by u»pNvlllg accomntahility 

lind ~ in th1l fin.ancllll system, w omd "too big to .!lUI", to protoot
the American taxpayer by eJ:I.ding b.Wlouu, to protect WO!ltl.tneT$ .&om aburrive 
financial ~s practices, wd for other. plJl'}lQae$. 

Be it enacted by the SeMte and lIouse of Representatives of 
the United States ofAmeriw- in Congress assembled, 
SEC'X'lON 1. SlIORT 'l'JTLE; 'l:A'BLE OF CONTENTS. 

(a) SHORT TlTLE.-'I'his Act may be cited as the "Dodd~Frank 
Wall Street Reform and Consumer Protection Act"'. 

(b) T/t.BLE OF CONTENTS.-The table of oonteuts for tlrls Act 
is as follows: 
See. 1. Shm title; table of oontcmta. 
Sec. 2. DefuritiMl.ll.. 
See. 3. !k\rw«bility.
Sec. 4. E1£tttivt:< dati!. 
k 5. l3v.iIg<Itary tffuct&. 
Sec:.. 6. Antitl:'mrt saving1< clause. 

TITI..l!: I-.FINANCIAL S'I'AB1L1'I'Y 

http:DefuritiMl.ll


H.RA173-4 

PART Jl~RElNSlJR..\Ncg 
Sec. 531. RegulatWn!lf aedi.t for l't1iruN;ranee tJ.n\i teirumranoo ~t&. 
Sec. 582.. Re£ulation ofreinsurer oolveney.
Sec.. 533. DelinitiDDS. 

See. 711. DefurltIDn& 
SM. 712. Review of regulatory l,luthority. 
~ 713, 1'I)I1.fu}iu marglning ~ chanie-. 
See. 714. Abu!liw 5Wap,ll. 
Sec. 715. Authority to prqbibit participation in BWap acliVities. 
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and State and local governments, and as a source of 
liquidity fur the financial systemi and 

(G) the nature, scope, ana mix of the activities of 
the supervised securities hoiding company. 
(4) NOT1CE,-A capital requirement im,JXlsed under this 

subsection may not take effect earlier than 180 days after 
the date on which a supervj.sed securities holding company 
is provided notice oftha capital requirement. 
(e) OTHER PRovISIONS OF LA.w MPIJCAIUJ'I.: TO SUPElMSED 

SECURlTlES HoLDING COMPANlES.­
(1) FEDERAL DEPOSIT INSURANCE ACT.-Subsections (b), (c) 

throu2h (8), and (u) of section 8 of the Federal Deposit Insurance 
Act (f2 U.s.C, 1818) shall apply to any su~rvised .$ecurities 
holding eompany, a)1d to any subsidiary (other than a bank 
or an institution described m suooaragraph (D), (F), OT (H) 
of section 2(cX2) of the Bank Holding (:Qiupany Act of 1956 
(12 U.S.C. 1841(cX2»)) of a supervised securities holding eom~ 
pany. in the same manner as such subsections apply to a 
bank holding com-pany for which the Board of Governors is 
the appropriate Federal banking agency. Fo-r purpl)ses of 
applying such subsections to a supervised seeurities holding 
company or a subsidiary (other than Ii b.ank or an institution 
described in subparagrap1l (D), (F), or (H) of section 2(cX2) 
of the Bank Holding Company Act of 1956 (12 U.S.C. 
1841(c)(2))) of a su~ed securities holding company. the 
Board of Governors shall be deemed the appropriate Federal 
bankin~ agency fur the supervised seeuritiesholding company 
or subSIdiary. 

(2) BANK HOLDING COMPANY N:f OF 1956.-Excel!t as the 
Board of Governors may otherwise provide by regulation or 
order, a supervised securities holding crunpany shall be sub.iect 
to theprovislons of the Bank Holding Company: Act of 1956 
(12 U.S.C. 1841 et seq.) in the srune manner and to the same 
extent a bank holding eonipany :is sub~~g to such provisions, 
except that a superviaed securities hoI' company may not, 
by rea!3(1:O of this paragraph, be deemed to be a bailk holding 
coonpany for purposes of section 4 ofthe Bank Holding Company 
Act of 1956 (12 U.S.C. 1843). 

SEC. 619. PROHIBITIONS ON' PItOP.RIETARY TRADING AND CEl't'X'AJN 
RELATIONSlJIPS WITH HEDGE FUNDS AND PRIVATE 
EQlJ1'I"YFUNDS. 

The Baok Holding Company Act of 1956 (12 U.S.C. 1841 et 
seq.) is amended by adding at the end the following: 
"SEC. 13. PROlUBlTlONS ON PROPRlE'l'AItY TRADING AND CERTAIN 

~TIONSRlPSWITH HEDGE FUNDS AND PRlVA'IE EQur:rY 
FUNDS. 

"(a) IN GENERAL.­
"(1) PRoHlBlTlON.-Un!ess otherwise provided in this sec­

tion, a banking entity shall not-­
"(A) en~ in proprietary trading; or 

. "(B) B.C9mrEl or retain any equity, partpership, or other 
owners'hip mterest in or sponsor a hedge fund or a private 
eqlJity fund. 
"(2) NOIDlANK FINANCIAL COMPANIES sun.RVfSED BY THE 

BQ!UU).-Any nonbank financial ooru.pany supervised by the 
Board that engage$ in proprietary trading or take$ or retains 
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any equity, partnel'sbip, or other ownership interest in or spon­
soX's a hedge fund or a private equi~:r_ ft:tnd shall be subject 
by rule, as provided in subsection (b)(Z), to additional capit.'J 
requirements fur and additir.mal quantitative limits with 
regards to such proprietary trading and takillf or retaining
any equity, partnership, or mher ownership mttrest in (It' 
...pousorshi:p of a hedge fu:ud or a private equity fund, except 
that pernntred activities as described In subsection Cd) shall 
not be subject to the additional capital and additional quan­
titative limits eJ['Cepi; as provided in subsection (d)(3), as if 
the nOllbllllk financuu company supervised by the Board ware 
a banking entity. 
"(b) STuDY AND RUl,.ll:MAKlNG.­

"(1) STuDY.-Not later than 6 months after the date of 
enactment of this section, the Financial Stability OverID.!ht 
Couucil shall study and make recowmepdations on imple­
menting the provisions ofthis section so 8S to­

"CA) promote and enhance the safety and soundness 
ofbanking entities; 

"(13) protect taxpayers and consumers and enhance 
financial stability by mjniml~the risk that insured 
depository institutiOll8 and the .ates of insured deposi-~ 
tory institutions wi11 engage in unsafe and unsoond activi~ 
ties; 

,,(C) limit the iXUlppropriate trausfer of Federal SJ.lb.­
sidles £rom institutions that benoftt from deposit insurance 
and liquidity facilities of the Federal Government to 
uJJJ."e~lated entities; 

"'(D) reduce conflicts p£ interest between the selfw 
interest p£ banki:!tg entities and DPnbank financial compa· 
Dies supervised by the Board, aJ;ld the interests of the 
cua:tomers pf such entities and companies; 

"(E) limit Ildivities that have caused undue risk or 
los~ in banking entities and nonbank financial companies 
supervised by the &nrd. or that m.ight reaspnalily be 
expected to create 1,mdue risk or loss in such banking 
entities and nonbank financial companies supervised by 
the Board; 

"(F) appropriately acCQIDIIlOdate the business of insur­
ance within an insurance company, S'Ubject to regulation
in accordance with the relevant inSura:nce company invest,... 
ment laws, while protecting the safety and soundness of 
any banking entity with wbich. such insurance company 
is affiliated- and of the United States financial system; 
and 

"(G) appropriately time the divestiture of illiquid assets 
that are affected by the implementation of the prohibitions
under subsection (a). 
"(2) RUl.tEMAKlNGI.­

"(A) IN GENERAL-Unless otherwise provided in this 
section,. not later than 9 months after the completion of 
the study under paragraph (1), the appropriate Fedenu 
banking agendes, the Seeurittes and Exchange Commisw 

sion, and the Commodiw Fut:ures Trad.iJlg Comm.ission, 
shall consider the findings of the study under paragraph
(1) and adopt; ru1es to carry out this section, as provided 
in $1lbparagrapb (B). 
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"(B) CooRDlliATED RUI.EMAKlNG.­
"(i) REGULATORY AUTHORlTY.-The regulations 

issued under this paragraph shall be issued by-
H(I) the appropriate Federal banking agencies, 

jointly, with respect to insured depository in.st1tu­
tions: 

"(II) the Board. with respect to any company
that controls an insured depository institution, Qr 
that is treated as a bank holding company fur 
purposes of section 8 of the International Banking 
Act, any nonbank financial com.pany supervised 
by the Board, and any subsidiary of any of the 
fOregoing (other than a subsidiary fur -whic:h an 
agency described in subclause (1), (ill), or (IV) 
is the primary financial regulatory agency); 

"(ill) the CoID:ll1Odlty Fuww; Trading 
Commission, with :respect to any entity for which 
the Commodity Futures Trading Commission is 
the primary financial reJ!1llatofy agency, as defined 
in section 2 of the Dodd=hank wan Street Refonn 
and Consumer PrateetionAct; and 

"(IV) the Securities and futchange Commis­
sion, with Nspt?et to any entity for which the Seeu­
rities and EXchange Commissicm is the primary 
financial rernatory ~cy, as defined in section 
2 of the Dodd-Fnmk Wall Street Reform and Con­
$Ulller P:rot.ection Act. 
"(li) CooRDINATION, CONSlSl'ENCY, AND COM­

PARABILlTY,-ln deve1~g and issuing re~lations 
pW'snant to this section, the appropriate Federal 
banking agencies, the Seeurities and Exchange 
Commission, and the Commodity FIltures Trading
Commission shall consult and coordinate with each 
other. as appropriate, for the purposes of assuring. 
to the extent possible, that such regulations are OOIl'l~ 
parable and provide fur consistent application and 
implementation of the applicable provisions of this sec­
tion to avoid providing advantages or im~g dis­
advantages to the companies affected by this subset.tion 
and to protect the si£ety and sourumess of banking 
entities and nonbank financial companies supervised 
by the Board. 

"(iii) COUNCIL ROLE.-The Chairpe~n of the 
Financial Stability Oversight Council shall be respon­
sible for coordination of the regulatiotls issued under 
this section. 

"(c) EJI'FE(,'TIVE DATE.­
"{l) IN GENERAL.~Except as provided :in paragraphs (2) 

and (3), this sectipn shall take effect on the earlier of­
"'(A) 12 months aft.er the date of the issuance of final 

rules UDder subsection (b); or 
"(B) 2 years after the date of enactment of this sectiOll. 

,(2) CONFORMAN(.lE PERIOD FOR DlVESTlTURE.-A banking 
entity or nonbank financial company supervised by the Board 
shall bring its .ctivities and invesiJDents into compliance with 
the requirements of this section not latel" than 2 years after 
the date on which the requirements become effective pursuant 

http:CONFORMAN(.lE
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to this section or Z years after the date on which the entity 
(lr company becomes a nonbank financial co:rnpany $u~ed 
by the Board. 'Ihe Board may. by rule CIt order. extend this 
two-year period for not more than (,)Ile year at a time, if, 
in the judgment of tb.e Board, sueh an extension is consistent 
with the ;p:u:t'J?O$es of this section and would not be detrimental 
to the public interest. The extensions made by the Board under 
the ~ceding sentence may not exceed an aggregate of 3 yelll'8. 

"(3) ExTENDJiW 1'RANSlTlON FOR llJ..,lQUID FUNDS.­
"(A) APPLICATION.-The Board may. upon the appJiea­

tion of a banking entity, extend the period during :w:hich 
the banking entity, to the extent necessary _to fulfill a 
contractual obligation that was in effect on May 1, 2010, 
may take CIt X'<ltain its equity, part.ne:rship, OX" other owner~ 
ship interest in, or otherwise provide additional capital 
to, an illiquid fund. 

"(B) TrMI!: LJMlT ON APPROVAL.-The Board may grant 
1 extension under subparagraph (A), which may nat exceed 
5,...,... 
"(4) DIVESTITURE MQUI&ED.-Exoopt as otherwise provided 

in subsection (d)(lXG), a banking entity may not engage in 
any a~vity prohibited under sUbSectiQn (aXIXB) after the ear­
lierof­

"'(A) the date on which the eontractual obligation to 
mvest in the illiquid fund terminates; and 

"(B) the ,date on which any e:xte111!lions granted by the 
Board under paragraph (3) expire. 
"(5) ADDITIONAl. C'..APITAL D1,JJUNG TRANSITION PERIOD.-Not­

withstanding paragraph (2), on the date on which the rules 
are issued under subsection (bX2), the appropriate Federal 
ba:nl:t41g agencies, the Securities and Exch,mge Commission. 
and th.C Commodity Futures Trading Commission shall issue 
rules, as provided in subsection (bX2), to impose additional 
capital requirements, and any other restrictions, as appropriate, 
on any equi~, pa:rtne:.rship, or ownership' interest in OX" sponsor­
ship af a hedge fund or private eqwty fund by a bimking
enti\l:. 

(6) SPECIAL R'lJLEMAKlNG.-Not later than 6 months after 
the date of enacl:inent of this section, the Board shall issues 
rules to implement paragraphs (2) and (3). 
"(d) PERMlTl'F..o .AcTrvrmls.­

"{l) IN GENERAL.-Notwitbstanding the restrictionS -..mder 
$uhseetion (a), to the extent permitted bv any other provision
of Federal 01." State law. and subject to the linritations und~ 
paragraph (2) and any reStrictions or limitations that the appro­
priate Federal ba.nk:.i.ng agencies, the Securities and Exchange 
Comr.nission.,. and the Commodity Futu:res Trading Commission 
may determine, the following activities (in this section referred 
to as 'permitted activities') are permitted:

"CA) The pureha.$e, sal~. acquisition, or disposition of 
obligations of the United ~"tates or any agency thereof, 
Qhligations, participations, or other instruments of or issued 
by the Goveroment National Mortgage Association,. the 
Federal National Mortga~ Association, the Federal Home 
Loan ~ Corporation, a Federal Home Loan Bank, 
the Federal AgrieultUl'ru Mortgage Corporation~ or a Farm 
Credit System institution chartered under ana subject to 
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the provisions of the Farm Credit Act of 1911 (12 U,S.C. 
2001 et =seq)~ and ~bligations of any State or of any political 
subdivision t.nereOl. 

,,(B) The J>Ul"Phase, sale, acquisition, or disposition of 
securities and other instruments described in subsection 
(b)(4) in connection with underwriting or market..making~ 
related activities, to the extent that any such activities 
permitted by this subparagraph IU'e designed not to exceed 
the reasonably expected near term demands of clients. 
customers, or eounterparties. 

"(C) RiiIt~mitigating h~ activities in connection 
with and related to ilidividual or aggregated positions, 
contracts, or other holdings of a banking entity that are 
de5igned to reduee the sp.ecifie :risks to the banking entity
in connection with and :related to such positions, contracts, 
or other holilings. 

"(D) The ~Ilse, sale, acquisition, or di,.,'q'OSition of 
securities and" other instruments described in subsection 
(hX4) on behalfofCU$tomers. 

"'(E) Investments in one or more small business il',lv~t­
ment companies, as defined in section 102 of the Small 
Business Investment Act Qf 1958 (15 U.S.C. 662). invest-­
ment$ designed l)rimaril:v to promote the public welfttre 
of the type permitted under paragraph (11) msection 5136 
of the Revised statutes of the United States (12 U.S.C. 
24), o:r investments that are qnaJi£ied rehabilitatiotl 
expenditures with respect to a qualified :rehabilitated 
building Or certified hiStone structure as such terms are 
defined in section 47 of the Internal Revenue Code of 
1986 or a similar State historie tax eredi.t program. 

"* 
"(F) The purchase, sale. acquisition. or di~tion of 

securities and other inst:nunents described in subsoction 
(h)(4) by a regulated int:mrance company directly engaged 
in the business of insurance for the general a~unt of 
the company and br any affiliate of such regulated i.nsflr... 
ance company, provtded that such activities by an)" affiliate 
are solely for the general account of the regulated :wsurance 
company if­

~i) the pW'Cbase, sale, acquisition, or disposition 
is conducted in compliance with. and subject to, the 
insurance company mvestment laws, regulations. and 
written guidance of the State or jurisdiction in which 
e<.lch such insurance company is domiciled; and 

"(ii) the appropriate Federal ba.nking agencies, 
after consultation with the Financial Sta6ility Over­
sight Council and the relevant inswance commis~ 
sio:ners (If the States and tenitories of the United 
States, have not jointly determined, after notice and 
comment,. that a parlici.lhrr law, regtililtion, or written 
guidance describen in clause (1) is iMufficient to J?rotect 
the safety and soundness of the banking entity, (lr 
of the financial stability ofthe United States. 

., "(G) Omanizing and offering a private equity or hedge
:fund; including serving as a general partner, managing 
member, or trustee of the fund and in any manner selecting 
or controlling (or having employees, officers, direeton, or 
agents who constitute) a majority of the directors. trustees, 
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Or management of the fund. including any necessary 
expenses for the foregoing, only u­

"(i) the banking entity provides bona fide trust, 
fiduciary, or investment advisory SeMces; 

"(ii) the fund is or~anized and offered only in 
connection with the p:rovtsion of bona fide trust, fidu~ 
ciary, or investment advisory services and only to per­
sons that are eusi;Qmers of such services of the banking 
entity; 

"(iii) the banking entity does not acquire ()r retain 
an equity interest, partnership interest, or other 
ownership interest in the funds ext:ept fur a de minimis 
investment subject to and in compliance with para­
graph (4); 

"'(iv) the banking entit;y complies with the restric­
tions under paragraphs (i) and (2) of subparagraph 
(0; 

"(v) the banking entity does not, d:irectJy or 
indirectly, g1l!U'antee, assume, or otherwise insure the 
obligations or performance of the hedge fund or private 
equity fund or of any hedge fund or private equity 
fund in which such hedge fund or private equity fund 
invests; 

"(vi) the banking entity does not share with the 
hedge fund or private equity fund, for corporate, mar· 
looting, promotional. or other purposes, the same name 
or a variation of the same name; 

"(vii) no director or employee of the b<lclcing entity 
takes err retains an ~ty interest pa:rtnership
interest, or other ownership inwest in the hedge fund 
or private equity fund, except fur ~y director or 
employee of the banking entity who is directly engaged 
in providing investnJ.ent advisory or other services to 
the hedge fund ~~:te equity fund; and 

"(viii) the 'entity discloses to prospective 
and actual investors in the fund, in writing, that any 
losses in i!rI.lCb hedge fund or private equity fund are 
borne solely by investors in the rund and noc by the 
banking entity, and otherwise complies with any addi­
tional rules of the approCt;;/'ederal banking agen­
cies, the Securities and ge Commission, Ol' the 
Commodity Futures Trading Cc:nntnission, as provided 
in subsection (bX2). de~ed to ensure that losses 
in such hedge :fund or pnvate equity fund are borne 
solely by investors in the fund and not by the banking 
entity.
"(H) Proprietary trading conducted by a banking entity 

pursuant to ~ph (9) or (13) of section 4(c), provided 
that the trading QCC1ll"8 solely outside of the United States 
and that the banking entity is not directly or indixeetly 
cnntrolled by a banJOng eJltity that i.a organized under 
tlie laws of the United States or of one or more States . 

. "(D 'Ihe acquisition or retention of any equity, partner­
ship, or other ownership interest in, or the sponsorship 
of, a hedge fund or a private ~uity fund by a ba.nk:in~ 
entity pursuant to paragraph (9) or (13) of section 4(c) 
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solely Dutside of the United States, provided that no owner­
ship interest in such hedge fund or private equity fund 
is offered fur sale or sold to a resident of the United 
States and that the banking entity is not directly or 
indirectly controlled by a banking entity that is organized
under the laws of the United States or of one or more 
States. 

"(J) Such other activity as the appxopriate Federal 
banking agencies, the Seeuritiea and Exchange Commi.&­
$ion, and the Commodity Futures Trading Commission 
determine, by rule, as provided in subsection (bX2), would 
promote and protect the safety and soundness of the 
banking entity and the financial stability of the United 
States.. 
"(2) LlMlTATION ON PERMlTl'ED ACTlVlTlES.­

"(A) IN GENERAL.-No transaction, class of trans· 
actions, or aetivity may be deemed a permitted RCUvity 
under paragraph (1) ift.he transaction, class oftransactions, 
or amvity­

"(1) would involve or result :in a material conflict 
or interest (as such term shall be defined by rule as 
provided in subsection (bX2» between the banking 
antit;?; and its cHents, customers, 00; oounterparties;

(ii) would result, directly or indirecllv, in a mate~ 
ri.a1 exposure by the banking entity to higll·risk assets 
or high~ruk trading atra~ (as Imch term.s shall 
be defined by role as prOVIded in subsection (bX2»; 

"(iii) would pOSe a threat to the safety and sound­
ness of such banking entit;y; or 

"(iv) would pose a threat to the financial stability 
of the United States. 
"(B) RULEMAKlNG.-1'he appropriate Federal bank:ing 

agencies, the Securities and EXchange Commission, ana 
tlie Commodity Futures TradiPg Commission shall issue 
regulations to implement subparagraph (A), as part of the 
regulations issued under subsection (b)(2). 
"(3) CA:PrI'AL AND QUANTITATIVE LIMlTATIONS.-The appro­

p~ate Federal banking agencies, the Securities and Exchange 
Co!!!m1ssion, and the Commodity Futures Trading Commission 
sblI. 88 provided in subsection (bX2). adopt rules imposing 
additi(1l'lal capital requirements and quantitative limitations, 
including diversifieation requirements, reg'dl'dimc the activities 

. permitted \lD.der this .section if the appropriate Federal banking 
agencies, the Securities and Exchange Commission, and the 
Commodity Futures Trading Commission determine that addi~ 
tional capital and quantitative limitations are appropriate to 
protect the safety arid soundness of banking entities engaged 
in such activities. 

"(4-) DE MINIMIS mvES'l'MF..NT.­
W IN GENERAL.-A banking entity may make and 

retain an investment in a hedge fund or private equity 
fund that the b<mking entity or~anizes and oilers, subject 
to the limitations and restrictions iri Imbparagraph $)
fur the purposes of­

"(i) establishing the fund and providing the fund 
with sufficient initial equity for investment to permit 
the fund to attract unaffiliated investors; or 
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"(4) APPLICATION TO NONBANK FINANCIAL COMPANIES SUPER­
VLSl!,:D BY THE BOARD.-The appxQJ.niate Federal banking ageD­
cies~.;t;he Securities and Exchange Com.tl'lission, and the C()ll1­
moail;y Futures Trading Commission shall adopt -rules, as pr0­
vided in suooection (bXZ), imposing additional capital cba:rges 
or other restrictions for nonbank nnancial companies supervised 
by the Board to address the risks to and coD.£l.iet.s of interest 
of banking entities described in paragraph$ (I), (2). and (3) 
of this subsection. . 
"(g) Rol.E5 OF CoNSTRUCTION.­

"(1) LrMl'rA'l'ION ON CONTRARY AUTHORITY.-Exoopt IlS pnr
vided in this eedion, notwithstanding any other provision of 
law~ the p:rvhibitions and restrietions under this section shall 
apply to activities of a banking entity or nonbank financial 
eompany supervised by the Board, even if .such activities are 
authorized for a bankfug entity or nonbank financial company 
su~sed by the Board. 

"(2) SALE OR SECURITIZATION OF LOANS.-Notbing in this 
section shall be coIlStrued to limit or :restrict the ability of 
a banking entity or nonbank financial company supervised 
by the BOOrd to sell or securitize loans in ill manner otherwise 
~ttedbylaw. 

~(3) AUTHORITY OF FEDERAl. AGENCIES AND STATE REGU­
LATORY AUTHORmES.-Nothing in this section shall be con~ 
stroed to limit the inherent authority of any Federal agency 
or Sw.te regulatory authority under otherwise applicable provi­
Si0118 of law. 
"(h) DEFlNI'MONS.-w this section, the following definitions 

shall apply: 
"(1) BANKING ENTITY.-The term 'banking entity' means 

any ill8ured depository institution (as defined in. section 3 of 
the Federal Deposit Insura:nce Act (12 U,S,C. 1813»), any com~ 
pany that controls an insured depository institution, or lliat 
is treated as a hank holding company for purposes of section 
8 of the International Banking Act of 1975, and any affiliate 
or subsidiary of any such entity. For p1lI'pOSt;S of this paragraph, 
the term. 'insured d~sitory institution' does not include an 
institution that functions solely in a trust or fiduciary capacity, 
if­

"(A) all or substantially al1 of the deposits of such 
institution are in tnIst :funds and are :received in a bona 
fide fiduciary capacity; 

"(8) no deposits of such institution whieb I;Il"e iru;ured 
by the Jo'ederal Deposit losurance Corporation are offered 
or marketed by or through an affiliate of such institution; 

"'(C) such institution does not accept demand deposits 
or deposits that the depositor may withdraw by check 
or sinlllar means for payment to third parties or others 
or make eommercialloa.ns; and 

"(1) such institution aoes not­
"(i) obtain pa~ent or payment related services 

from any Federal Reserve b<lnk, including any service 
, referred to in seclion 1lA of the Federal Reserve Act 

(12 U.S.C. 248a); or 
'"(:ij.) exercise discount or borrowing privileges 

pursuant to section 19(hX7) of the Federal Reserve 
Act (12 U.S.C. 461(b)(7». 

http:eommercialloa.ns


E.R.4173-255 

,,(2) 1iEooE FUND; PIUVATE EQUITY FUND.-The terms 'herure 
fund' and 'private eqrn,ty fund.' mean an issuer that would 
be an iD:ve.stment compatl,y as defined in the Investment Com~ 
pany Act of 1940 (15 U.S,C. 80a~1 et seq.), but for section 
3(cXl) OX' 3(cX7) of that Act, or sl)ch similar funds as the 
appropriate Federal banking agencies, the Securities and 
Exchange Commission, and the CommoOity Futures Trading 
Conunission may, by rule, as provided in subsection (bX2). 
determine. 

"(3) NONBANK FINANCIAL CObdPANY SUPERVISED BY THE 
BOAltD.-The term 'nonbank financial company S\1,~ by
the Board' means a nonbank financial eompany supervlsed
by the Board of Governors, as defined in section 102 of the 
Financial Stability Act of 2010, 

"(4) PRoPRIETARY 'ltiDING.-The term 'proprietary tradl.nt 
when used with :respect to a b!lllking entity or nonbank:financial 
oompa.D.Y t;Upervised by the Board, means engaging as t:I prin­
cipal for the trading aooaunt of the banking entity or nonbank 
financial company supervised by the Board in any transaction 
to purehnse or sell, or otherwise acquire or dispose of, any
security, any derivative, any contract of sale of a commodity 
for future delivery, any option on any such security, derivative, 
or contract, or any other seCllrity or financial instrument that 
the appropriate Federal banking agencies, the Securities and 
Exthau.ge Commission, and the Commodity Futures Trading 
Commission may. by rule as provided in subsection (bX2). deteJ:'~ 
mine, 

"(5) SroNSOR.-'l'he term to 'spoXl$QZ" a fund means­
"(A) to serve as a general partner. managing member, 

or trustee of a fund; 
"(B) in any manner to select or to control (or to have 

employees, utlioors, OX' directors, or agents who constitute) 
a majority of the direetors, tru.stees, or management of 
a fund- or 

"(en to share with a fuud, for corporate, ma.:rke~. 
promotional, or uther purposes, the same name or a vart­
auon ()fthe same name. 
"(6) TRADING ACCOUNT.-The ten:n 'trading aecount' means 

any account used fur acquiring or taking positions in the securi­
ties and instnunents described in paragraph (4) prinl.!l:pally 
for the :purpose of selling in the near term (00: otherwise with 
the intent to resell in Order to profit from sbort-term price 
movements), and any such other accounts as the appropriate 
J!'ederal banking agencies, the Securities and Exchange 
Commission, and the Commodity Futures Trading Commission 
mayJ..,by rule as provided in sub:i;ection (bX2), determine . 

. ~7) ILLIQUID FUND,­
"'(A) IN GENERAL,-The term 'illiqtlid fund' means. a 

hedge fund or private equity fund ~t-
"Ci) as of May 1, 2010, was pril1cipally invested 

in, or was invested and contractually oommitted to 
princip~lly invest in, illiquid ass.ets, such as portfulio 
eumpanies, :real estate investments, and venture cap­
-ita} mvestments; and 

"Hi.) makes all investments J)1.Il'SU<mt to, and CQn~ 
sistent with, 001 investment I!Itrategy to principally 
invest in illiquid assets. In issuing rules regarding 
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