Bramdon Becker
CREF 730 Third Avenue | 5% Floor

New York, NY 10017

Financigl Sarvices T 212 916-4750
F 212 916-6231
brandonbacker@tiaa-cref.org

Febryary 9, 2012

Mark D). Cahn, Esq.

General Counsel

- Office of the General Counsel

United States Securities and Exchange Commigsion
100 F Street, NE

Mail Stop 9010

Washington, DC 20549

Dear Mark:

Pursuant to our conversation the other day, please find enclosed a memorandum sent to the
Board of Governors of the Federal Reserve System, dated January 23, 2012, regarding Section 13
of the Bank Holding Company Act (“Volcker Rule™), We believe this memorandum, authored by
three leading law firms, accurately describes the correct reading of the statute concerning the scope
of the so-called “insurance company exemption” from the Volcker Rule’s general prohibition on
proprictary trading and covered fund investing. More fundamentally, it provides effect to what we
believe was the true Congressional intent when it anthored the insurance company exemption;
namely, that insurance companies should be permitted to continue to invest in accordance with
state insurance investment laws, including in private equity and hedge funds (termed ‘covered
funds’ in the proposed Volcker Rule rulemaking issued last fall).

We believe Congress provided this exemption for insurance companies because it
recognized insurance companies need to be able to continue to invest in a prudent manner that
aligns with the long-term obligations of insurance companies. The fundamental business model
of an insurance company does not involve engaging in short-term profit secking; in other words,
the sorts of investment activities which fall into the scope of “proprietary trading.” Rather, the
primary mission of an insurance company is to invest policyholder contributions with a long-term
horizon in mind. Diversification of an insurer’s investments in multiple asset classes that include
covered funds is a key method to accomplish this mission. In fact, state inserance investment laws
recognize the need for diversification and impose litnits on an insurer’s exposure to various asset
classes, such as real estate, foreign securities and equity securities.

In this regard, we also wanfed to forward to your attention a letter signed by 17 Members
of Congress, dated January 27, 2012, and addressed to the four agencies that issued proposed


http:bnlnd~~.org

rulemaking concerning the Volcker Rule. We believe this letter succinetly highlights that
Congress, in passing the Volcker Rule, did not intend to prohibit insurance companies from
investing in covered funds for their general account,

For your convenience, in addition to the memorandum and Congressional letter, we have
aittached the relevant portions of the Seetion 13 of the Bank Holding Company Act, including
Section 13(a)(1), Section 13(d) and Section 13(h)(4), each of which are referenced and discussed
in more detail in the memorandum. After you have had a chance to review these materials, 1
would be more than happy to discuss with you at your convenience.

Sincerely,

Borcbr B,

Brandon Becker
Executive Vice President and Chief Legal Officer
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January 23, 2012

Via Electronic Mail

MEMORANDUM TO: Scott G. Alvarez
Anna M. Harrington
Jeremy R. Newell
Christopher M. Paridon
(Board of Governors of the Federal Reserve System)

RE: Permitted Activities Exemptions under Section 13
of the Bank Holding Company Act of 1956

As a follow-up to our meeting with you on January 13, 2012, we write to set forth
our analysis of Section 13" of the Bank Holding Company Act of 1956 (the “BHC Act”),
commonly referred to as the “Volcker Rule,” and why certain “permitted activities” in
Section 13(d) apply to both proprietary trading and hedge fund and private equity fund
activities.

We understand that many comment letters you will receive will cover the
importance from a policy perspective of applying certain permitted activities exemptions
to both covered funds and proprietary trading, as well as the anomalous results that would
follow from a contrary reading. In this memorandum, we address only the legal question
of the statute’s meaning in light of its plain language and structure. In our view, the
statute is unambiguous on this point, and nothing in the legislative history is inconsistent
with our reading.

Section 13(a) is entitled “In General” and is followed by Section 13(a)(1), entitled
“Prohibition,” which contains the basic prohibition of the VVolcker Rule. It reads:

“Unless otherwise provided in this section, a banking entity shall not—
(A) engage in proprietary trading; or
(B) acquire or retain any equity, partnership, or other ownership interest in
or sponsor a hedge fund or a private equity fund.”

The prohibition on proprietary trading and the restrictions related to covered funds are
thus both contained in Section 13(a).

! 12U.s.C.§1851.

For purposes of this letter, we refer to hedge funds and private equity funds collectively as “covered
funds,” as in the notice of proposed rulemaking implementing Section 13 of the BHC Act. See
Prohibitions and Restrictions on Proprietary Trading and Certain Interests in, and Relationships with,
Hedge Funds and Private Equity Funds, 76 Fed. Reg. 68,846 (proposed Nov. 7, 2011).



Section 13(d) is entitled “Permitted Activities,” and its first subsection, 13(d)(1),
is also entitled “In General.” In this “In General” subsection, Congress sets out the
language that will govern all permitted activities in the list that follows. Section 13(d)(1)
reads:

“Notwithstanding the restrictions under subsection (a), to the extent permitted by
any other provision of Federal or State law, and subject to the limitations under
paragraph (2) and any restrictions or limitations that the appropriate Federal
banking agencies, the Securities and Exchange Commission, and the Commaodity
Futures Trading Commission, may determine, the following activities (in this
section referred to as ‘permitted activities’) are permitted...”

Because the “In General” subsection of (d)(1) does not distinguish between the
proprietary trading prohibition in subsection (a)(1)(A) and the restrictions related to
covered funds in subsection (a)(1)(B) and instead says “[n]otwithstanding the restrictions
under subsection (a),” the general principle established by the language and structure of
the statutory text is that each of the enumerated exceptions for permitted activities in
subsection (d)(1) applies equally to both the proprietary trading and the restrictions
related to covered funds within subsection (a). Structurally, each one of the permitted
activities is listed in a subsection of, and hence governed by, the introductory language of
the “In General” section of 13(d)(1). The language and structure of the general section
make clear, therefore, that to the extent Section 13(d)(1) contains no further textual
direction, a permitted activity will apply to both the proprietary trading prohibition in
13(a)(1)(A) and the restrictions related to covered funds in 13(a)(1)(B)."

Sections 13(d)(1)(B), (D) and (F) set forth, respectively, the permitted activities of
underwriting and market-making-related activities, activities on behalf of customers, and
activities by a regulated insurance company directly engaged in the business of insurance
for the general account of the company and by any affiliate. Each of these sections refers

All emphasis on statutory text in this letter has been added.

See SUTHERLAND, STATUTES AND STATUTORY CONSTRUCTION § 20:22 (7th ed., Norman J. Singer ed.)
(“A proper application of the ‘whole act interpretation” will ascribe to the exception equal power over
all other provisions of the act unless it is specifically limited to particular sections.”). See also,
Gonzales v. Oregon, 546 U.S. 243, 273 (2006) (“statutes should not be read as a series of unrelated and
isolated provisions.”) (internal quotation marks and citation omitted); Conroy v. Aniskoff, 507 U.S.
511, 515 (1993) (it is a “cardinal rule that a statute is to be read as a whole...since the meaning of
statutory language, plain or not, depends on context.”) (internal quotation marks and citation omitted);
U.S. Nat. Bank of Oregon v. Independent Ins. Agents of America, Inc. 508 U.S. 439, 455 (1993) (“[i]n
expounding a statute, we must not be guided by a single sentence or member of a sentence, but look to
the provisions of the whole law,” and statutory construction “must account for a statute’s full text,
language as well as punctuation, structure, and subject matter.”) (internal quotation marks and citation
omitted); Green v. Bock Laundry Mach. Co., 490 U.S. 504, 528 (1989) (Scalia, J., concurring) (The
meaning of terms on the statute books ought to be determined by that which is most compatible with
the surrounding body of law into which the provision must be integrated); United Savings Ass’n of
Texas v. Timbers of Inwood Forest Assocs., 484 U.S. 365, 371 (1988) (Scalia, J.); Antonin Scalia, A
Matter of Interpretation: Federal Courts and the Law 17 (1997) (courts should construe congressional
statutes to mean what “a reasonable person would gather from the text of the law, placed alongside the
remainder of the corpus juris.”)
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to “the purchase, sale, acquisition, or disposition of securities and other instruments
described in subsection (h)(4).” The cross reference to subsection (h)(4), which in its
totality is the definition of the core defined term “proprietary trading,” is used to
incorporate only the list of “securities and other instruments” in that subsection into the
permitted activities exemptions,® as neither Section 13 nor any other section of the BHC
Act defines “securities and other instruments.”’

In contrast, when Congress wanted to use its core defined term “proprietary
trading,” it did so without hesitation. For example, Section 13(d)(1)(H) applies only to
the proprietary trading restrictions and specifically exempts ““[p]roprietary trading
conducted by a banking entity pursuant to paragraph (9) or (13) of section 4(c), provided
that the trading occurs solely outside of the United States.” Section 13(d)(1)(G) and (1)
apply only to the covered funds prohibitions and exempt “[0]rganizing and offering a
private equity or hedge fund” and “[t]he acquisition or retention of any equity,
partnership, or other ownership interest in, or the sponsorship of, a hedge fund or a
private equity fund by a banking entity pursuant to paragraph (9) or (13) of section 4(c)
solely outside of the United States.” Thus, it is inescapable that Congress drafted
language differently when it intended for a specific exemption to apply only to the
proprietary trading prohibitions or only to the covered fund restrictions, and Congress
quite plainly did not use such language in subsections (d)(1)(B), (D) and (F).2

In conclusion, we think it is clear in the plain language and structure of Section
13, and the absence of any legislative history to the contrary, that the scope of the
permitted activities of underwriting and market-making, transactions on behalf of
customers, and transactions by insurance companies and their affiliates for the general
account of the insurance company includes all activities otherwise prohibited under

> Section 13(h)(4) describes “...any security, any derivative, any contract of sale of a commodity for

future delivery, any option on any such security, derivative, or contract, or any other security or
financial instrument that the appropriate Federal banking agencies, the Securities and Exchange
Commission, and the Commodity Futures Trading Commission may, by rule as provided in subsection
(b)(2), determine.” An “equity, partnership or other ownership interest” in a covered fund that is a
security would clearly be included in this description, as evidenced by the proposed definition of the
term “Ownership interest” in §__.10(b)(3) of the proposed rules. 76 Fed. Reg. 68846, 68950 (Nov. 7,
2011).

Section 13 of the BHC Act frequently cites other statutes to incorporate definitions but not to
incorporate operative provisions. For example, Section 13(d)(1)(E) cites the definition of “small
business investment companies” in Section 102 of the Small Business Investment Act of 1958 (15
U.S.C. 662); Section 13(h)(1) cites the definition of “insured depository institution” in Section 3 of the
Federal Deposit Insurance Act (12 U.S.C. 1813); Section 13(h)(2) defines “hedge fund” and “private
equity fund” by reference to an issuer that would be an investment company, as defined in the
Investment Company Act of 1940 (15 U.S.C. 80a-1 et seq.), but for section 3(c)(1) or 3(c)(7) of that
Act.

The text and structure of Section (h)(4) also support this reading since (h)(4) itself contains two parts:
first a description of short-term principal trading and then, separated by a comma, a laundry list of the
types of securities and other instruments covered.

8 See Keene Corp. v. United States, 508 U.S. 200, 208 (1993) (“where Congress includes particular
language in one section of a statute but omits it in another . . ., it is generally presumed that Congress
acts intentionally and purposely in the disparate inclusion or exclusion.”) (internal quotations omitted).
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subsection (a), whether those activities would involve proprietary trading or covered
funds.

We hope that this analysis will prove helpful as the final rule is drafted.

Cleary Gottlieb Steen & Hamilton LLP
Davis Polk & Wardwell LLP

Sullivan & Cromwell LLP



@Congress of the United States
Washington, B 20515

January 27, 2012
Homnorable Ben S. Bernanke Honorable Mary L. Schapiro
Chairman Chairman ,
Board of Governors of the Securities and Exchange Commission
Federal Reserve System : 100 I Street, NE

20" Street and Constitution Avenue, NW Washington, DC 20549-1090
Washington, DC 20551

Honorable Martin J. Gruenberg Honorable John G. Walsh

Acting Chairman Acting Comptroller of the Currency
Federal Deposit Insurance Corporation Office of the Comptroller of the Currency
550 17" Street, NW Department of Treasury '
Washington, DC 20429 250 E Street, SW, Mail Stop 2-3

Washington, DC 20219

Dear Chairman Bernanke, Chairman Schapiro, Acting Chairman Gruenberg, and Acting
Comptroller Walsh:

We are writing to express our concerns about provisions included in the recently
proposed regulations issued jointly by your respective Agencies, which would implement
the “Volcker Rule” provisions outlined in Section 619 of the Dodd-Frank Act. In light of
recent statements made at the House Financial Services Committee’s joint hearing
entitled “Examining the Impact of the Volcker Rule on Markets, Businesses, Investors
and Job Creation,” we are concerned about how the proposed regulations will affect
certain investments made by insurers. Specifically, we want to emphasize that Congress
did not intend to prohibit insurance companies from investing in covered funds for their
general accounts and we encourage the regulators to make this intent clear in the final
rule.

Section 619(d)(1)(F) of the Dodd-Frank Act includes trading in an insurance
company’s general account as a “permitted activity and, by its terms, exempts permitted
activities from both the “proprietary trading” and “covered fund” restrictions of the
Volcker Rule. While the proposed regulation provides an exemption from the proprietary
trading restrictions for insurer general accounts, this exemption does not expressly extend
to allowing the general account to hold an ownership interest in a covered fund. In
addition, the proposed rule defines covered funds in a way that appears fo essentially
designate all private equity funds as covered funds.

Tt is important to note that state investment laws applicable to insurance
companies domiciled in that state already impose rigorous limitations on the categories of
investments insurance companies may hold, including investments in covered funds.

State insurance regulators establish conservative limits on the percentage of assets that an
insurer may invest in equities and generally stipulate further imitations on investments in
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non-exchange traded equity investments. Regulators also have comprehensive regulatory
and reporting regimes for examining an insurer’s investment activities and guarding
against excessive risk taking in their investment portfolios. State insurance laws
recognize that private equity fund investments are widely utilized by insurers to diversify
their investment portfolios, both for the benefit of their general accounts and on behalf of
customers (including in separate accounts). Private equity fund investments generally
offer a long-term investment horizon and, therefore, are an integral tool for ensuring
adequate returns for policyholders over extended periods.

It appears from the recent hearing that the Agencies may exclude covered funds
from the insurer exemption. We believe it is imperative that, as the Agencies move
forward, they follow Congressional intent and permit insurance companies to continue
investing in covered funds for their general accounts. We also request the Agencies
confirm, prior to releasing the final rule scheduled in the spring 2012, they will follow
this intent. There would be little benefit to restricting these types of investments for
insurers (particularly as state insurance laws already serve to impose diversification
requirements on insurers). Including investments in covered funds within the exemption
for insurers would follow the directive included in Section 619 of the Dodd-Frank Act to
“appropriately accommodate the business of insurance.” It is our hope the final
regulations do not result in any disruption for insurers.

Thank you for your consideration of this request. Please feel free to contact us to
discuss this issue further.

Sincerely,

Mem’oer of Congrcss

ED PERLMUTTER
Member of Congress

STEVESTIVERS
Member of Congress




.. / PATRICK MGHENRY
Member of Congress Member of Congress

Sisse Fpre

GWEN MOORE AMES RENACCI
Member of Congress ember of Congress
HN CARNEY 'ROBERT DOL¥®
Member of Congress Member of Congress

ROBERT HURT
Member of Congress

BILT HUIZENGA ¢
Member of Congress Member of Congress

Member of Congress
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H.R.4173

One Nondred Eleventh Congress
of the
Anited Stares of America

AT THE S8ECOND SEBSION

Begun and held at the City of Washington on Tussday,
the fifth doy of Jenuory, twe theusend and ten

An Art

To promote the financial stability of the Tnited Btates by improving acconntability
and trangpareney in the finandal system, (o end “tov big to fil”, to protect
the American taxpayer by ending builouts, to protect congumers fom abugive
financia) services praciices, apd for other purposes.

Be it enacted by the Senale and House of Representatives of
the United Staies of America in Congress assembled,
SECTION 1, SHORT TIPLE; TABLE OF CONTENTS,

(a) SHORT TITLE.—This Act xmay be cited as the “Dodd-Frank
Wall Street Reform and Consumer Protection Act’

(b) TaRLE OF CONTENTS.~The table of contents for this Act
is as follows:

Boe. 1. Short kitle; table of contents.
See. 2. Definitions,

Sec. 6. Antimt?ffy savmgs "danse,

TITLE 1 FINANCIAL STABILITY

Ree. 101. Hhort title,
See. 102. Definitions.
Subtitle Ae-Financial Btability Oversight Couneil

Hec, 111. Financial Stability Ovarsight Counedt established.
Bec, 112 Cownedl authority.
Bew. 11& Anthority to w{mm supervision and reguistion of certain ponbank finan-

cisg) vorn:
Bec 114, sh‘atl%m of nonbank fingneis] companies supervized by the Board of

Ser, 115, Enhanmd su'pewmm and_prodential standards for nonbank finandal
compatiies supervimd by the Beard of Governors and certain bank hold.

g«a% ﬁg %‘rmgtment ofmmumpa ok that esnge to be bank holding rompanie
LN . Lo 11} cRnRe £or i
Sec. 118, Counwil funding,

Sec. 119. Resolution of su ry jurisdictional disputes amnng membher agenties,

Sec. 120, %mml stan apph::abla to a(:hwhes or practices for financal sta-
¥ ue:

Sec. 121 M.r%ga n of risks tp financial gtability

See. 192 GAQ Audit of C

Bec. 123, Stja?wfthe effects of sian and conmsplexity of financial institutions on pap-
market effivicncy and eoomomie growth,

Subtitla B—Office of Financial Research
Ree, 151 Definitions,
Sec. 152 Office of Finaneiol Research established,

Seq, 163. Purpase apd duties of the Office.
e, Iﬁﬁ‘ Orgamizational structore; rwmaib:hms of primaxy programmmatic wnits,

See. 156, T&'anmb?on oversight.
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H.B.4175—4

See, 512, Bffective date.

Hee. 421, e artmg t,and a]locahon of
Sec. 522. Regula P p%nm

PART T-NoManMITreD THSURARCE

fuyes,
msureni's home State.

Gee. 44, Parﬁcipatlon in na hml ]mnducer da
Hee. K24,
See. 598,

Bee.
See.

526.

Tniforsn standards for sorplus linw

Strearnlined application for comm
GAQ study of nonadmitted insuramce market,

527, Definitions,

Bec. 531.
537, mmm of reinsmrer solventy.

fec,

Bee. 533.

Het.
See.

Bee.
Hac.

e,
See.
Hee.

Ser.
Bec.
Bee
SBac.

Bec.
Bec,
Bec.
Bee,
Sec.
Ser.
Sec,
Sec.
Ber.

See.
Sae.
Bee.

B4l

PART YT ~RrinsuRANCE
Regulation of eredit for reinsnrance snd reinsurance pgresments.

PART NNI—HRune oF COWSTRUCTION
Rule of constrnetion,

542, Beverability.
TITLE VI--IMPROVEMENTS 70 REGULATION OF BANK AND SAVINGS
ASSOCIATION HOLDING COMPANIES AND DEPOSIPORY INSTITUTIONS

Hec, 601, Thort title,
602, Definition.
604, Moratorinm and shudy o treatment of credit vard banks, o dum:ial Toun

companies, and certain pther tompanies under the Bonk Holding Com-
pany Act of 1956

604. ngﬂt& tmd Wmahms of holding companies; regalation of functionally
rugulal
605. Assuring mnsistent t of permissible activities of depository insti-

tution subgidinries of hol

606, Requirements for finpncial {ﬁ.ngpmnmmies to remain well capitalized

&1).

arid well manag;
. Stendards for interstate acquisitions.
. Enhancing existing restrittions om bavk transsctions with affilistes.
ons $hy transaetions with foancial subsidiaries.

¥liminating
. lending Hmits applicable to credit exposurs ot devivative tm:nsudions,

agreements, reverse repurchase agreements, and securities
letding snd borrumﬁ mp
Consistent treatmen derivam transa::tim in lendimg Limits,

612, Restriction cn conversions of trenbled banks.

lmcrmm

. De novo brandhing inte States.

. Lending himits to meiders,

3 me.a.h ns on, pu{‘c‘ul.:zses ofnsls;’tglsﬁ'om insiders.
. Regulations xe,

. Blimination. ofE:r

. Becnrities holding companies.

. Protibitions en proprietary trading and certain relationships mth hedgz

levtive nvestment bank holdlog company framework.

funds and aty equity fumds,

i vestmlm ackivities,
. ‘ﬁm of intere

. Concentraho.n hmts o davpe ﬁmmm] firms.
. Interstate mer) er =

%aa]iﬁe emders,
reatment uf éliviﬂends by rertain mutiasl helding eamnpanies.

. Intermediate holding comPamz

i, Interest-bearing transaction accoonts anthorized.
bm& sl giness lending.

TFILE VII-WALL STREET TRANSPARENCY AND ACCOUNTARILITY

.

71k
712.
13
Tid.

Bhort title,
Subtitle A—~Regulation of Over-the-Counter Swaps Markets
: PART LBEGULATORY AUTHORITY
Definitions.
Review of regulatory authority.

Portlolio margining eonformaing changes.
Abutive swaps.

See,
Sec. T15. Authority to prohibit participation in swap activities.



H.R. 4173245

and State and local governments, and as & source of
liquidity for the financial system; and

(3 ihe nature, scogi and mix_of the activities of
the supervised securities Iding company.

(1) NOTICE. A capital requirement imposed under this
subsection may not e effect earlier then LB days affer
the date on which a supervised securities heolding company
is provided nwtice of the capital requirement.

(e) OrHER PROVISIONS OF Law APPLICARLE TO SUPERVISED

SECURITIES HOLDING COMPANIES. —

(1) FEDERAL DEFOSIT INSURANCE AQT.~Subsections (b), (0
through (3), and (u) of section 8 of the Pederal Deposit Insurance
Act (12 11.5.C, 1818) shall apply to any supervised securities
holding comparny, and to any swhsidiary (other thah s bank
or an instituticn deseribed in suhparagraph (I, (), or ()
of section 2(cX2) of the Bank Ho edg Company Act of 1956
(12 U.S.0. 1841cX 2 of & suparvised secoritics holding com-

any, in the same manner as such subsections apply to a
ank holding company for which the Board of Governors is
the appropriaste Federal banking agenmey. For purposes of
applying stch subsections to a supervised securities holding
company or a subsidiary (other than a bank or an jnstitution
described in subparagraph (0}, 0, or (H} of section 2cX2)
of the Baok lding Company Ast of 1956 (2 YB.C.
1841cX2))} of a supervised securities holding eompapy, the
Buard of Governors shall be deemed the appropriate Federal
banking agency for the supervised securities holding company
or subsidiary.

{2) BANE HOLDING COMEANY ACT OF 1956-—Esxcept as the
Board of Guvernors may otherwise provide by regulation or
oxder, a supervised securities holding company shall be subject
to the gmvisiom of the Bank Holding Company Act of 2958
(12 U.B.0. 1841 et seq.) in the same wanner and to the same
extent a bank holding comipany is subject to such provisions,
except that a supervised securities holding covspany may not,
by reasonf of this para%raph_, b94 ciget:hm&B atgk bﬁ{ﬁdl;)ank helding
company for e of section e lding Company
At of 1356 (ﬁlﬁoﬁo, 1843).

SEC. 619, PROMIBITIONS ON PROPRIETARY TRADING AND CERTAIN

seq.) i amended by

RELATIONSHIPS WITH HEDGE FUNDS AND PRIVATE
EQUITY FUNDS.

The Bank Holdjnﬁlfgpmpany Act of 1956 (12 U.S.C. 1841 et
adding at the end the following:

“ERC. 13, PROFIBITIONS ON PROPRIETARY TRADING AND CERTAIN

x*

RELATIONSHIPS WETH HEDGE FUNDS AND PRIVATE EQUITY
FONDS.

“(a) In GENERAL —

“(1) PROFIBITION.—LInless otherwise provided in this sec-
tion, a banking entity shall note.

“(A) engage in proprietary trading; or
. “(B) acquire or retain any equi?, tf;:mel-.':.hip, or pther

uwn_?mf}.unpdmtemst in or spongor a hedge fund wr a private

equity fund.

"%3) NONBANK FINANCIAL COMPANIES SUPERVIEED BY THE
BOARD.~-Any ponbank financial eompany supervized by the
Board that engages in proprietary trading or takes or retains
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any equity, partnership, or other ownership interest in or spon-
sors 4 hedge fund or a yrivate eyuity fuond ghall be subject
by rule, as provided in subsection (b)(yZL to additional ::apit.ai
requirerents for and additional quantitative limits with
regards o soch proprietary trading and takiog or retaining
any equity, partnership, or other owmership mteregt in o
sponsorship of a hedge fand or a private equity fand, except
tﬁgt pernatied activities as desc:rig;i in subsection () sh£1
not be subject to the additional capital and additional quan-
titative limits except as provided n subsection (AX3), as if
the noubank finandal company supervised by the Board were
a banking entity.

“(b} STUDY AND RULEMAKING,——

“1) Srupy.--Not loter thin 6 months after the date of
gnactment of this sectton, the Financial Stability Oversigiht
Cound] shall study and make recompmendations on imple-
menting the provisions of this section so as to-

“(A) promote and enhanee the safety and soundness
of banking entities;

“4B) protect taxpayers and consumers and enhance
financial stability by minimizing the risk that insured
depository ingtitutions and the iates of insured deposi-
tory institutions will engage in uneafe and unsound activie

ties;

~"{0) limit the inappropriate fransfer of Federal sub-
sidies from institutions that benefit froxn deposit insurance
and h‘?uidity facilities of the Federal ent to
unregniated entities;

‘%) reduce conflits of interest betwesn the selff
interest of banking entities and nonbank financial compa-
nies supervised by the Doard, and the interests of the
enstomers of such entities and coropanies;

"(F} hmit activities that have cansed undue risk or
loss in banking entities and nonbank financial companieg
supervised by the Board, or that might reasomably he
ex%tacted to create mndue risk or loss in such banking

plities and nopbank financial companies supervised by
the Board;

“(F) appropriately accommodate the business of insur-
ance within an insurance company, subject to regulation
in accordance with the relevant ngoarance company invest-
ment, Jaws, while pmtech.n%‘ the safety and soundness of
any banki:;g entity with which such ingurance company
i ciﬂft‘il:ia'r.e and of the United Btates fingncial system;
an

‘3 ggmpxia time the divestiture of Thiguid assets
that are affected by the implementation of the prohibitions
under subsection (a).
42} RULEMARDY G e
*(A) IN GRNERAL-Unless otherwise provided in this
section, not later than 9 months after the completion of
~ the study vnder paragraph (1), the aﬁmpﬁate Federal
banking agencies, the Serorities and Exchange Commis-
sion, and the Commodity Futures Trading Commission,
ghall consider the findings of the study under paragraph
(1) and adopt rules to coxry out this section, as provided
in subparagraph (B).



H.R. 4178247

“B) COORDINATED RULEMARKING.—
“i) REGULATORY AUTHORITY~The rtegulationa
issued wader this paragraph shall be issned by
“(I} the appropriate Federal banking agencies,
jointly, with respect to insured depository Tostitu-

tions
“I0) the Board, with respect to any company
that controlz an insured depository institution, or
that is treated as o bank holding company for
es of section 8 of the International anking
Eﬁt, any monbank financial company supervise
by the Board, and any subsidiary of any of the
foregoing (other than z subsidiary for which an
agency described in gubclavse (I), (L), or (IV)
i the primary financial regrlatory agency);
“(I). age Commoedity TFatures Tradin
Commission, with respect to any entity for whi
the Commodity Fotores Ty Commisgion i
the primary financial regFu%:nte;y agency, as defined
in gection 3 of the Dodd- Wall Street Reform
and Consumer Protection Act; and
“GTV) the Serurities and Bxchange Commis-
son, with respeet to any entity for which the Seru-
Eeancial Togalators agency. s defned tn section
ancial regulatory cy, 48 ed in on
ot Do ek ot Brret T and Co
sumer Protection Acet.
“Gi) COOII;DI&\TA%ON, OONSISTENd CY, AND1 CoM-~
PARABILITY - eveloping and issuing regulations
gurmant to this sec%%lﬂ, the appropriate Federal
anking agencies, the Seccurities and Exchange
Commigsion, and the Commodity Fotures Trading
Commission shall consult and coordinate with eac
other, as appropriate, for the purposes of assuring,
to the extent possible, that sweh regulations are com-
parsble and provide for consistent application and
implementation of the applicable provisions of this sec-
tion to avoid iding advantages or lmposing dis-
advantages to t{i{: companies affected by this subsention
and to protect the safety and soundness of bankin
entities and nonbank financial companies super\fiseg
by the Board.
“iii) COUNCH. ROLE—The Chairperson of the
Financial Htability Oversight Council be respon-
aible for coordination of regulationg issued under
this section.
“(e) Breecrive DATE.
1) I GENERAL—Exzcept as provided in paragraphs (3)
and (8), this section shall toks effect on the eazlier of—
“CA) 12 months after the date of the issuance of final
rules under subsection (b); or
“(B) 2 years after the date of enactment of this section.
%2) CONPORMANCE PERIOND FOR DIVBSTITURE A hankin
entity or nonbank finaneial company supervised by the Boar
shall bring its activities and invesiments into compliance with
the requirements of this section not later than 2 years after
the date on which the reguirements become effective pursuant


http:CONFORMAN(.lE

H R 4173248

to this section or 2 vears after the date on which the entity
or company becomes 8 nomhank financial cowpany supervised
by the Board. The Board may, by rule or order, exiend this
two-year perind for not more than one year at a time, if,
in the jndgment of the Board, such an extension is consistent
with the e of this section end would not be detrimental
to the pu&??x?terest. The extensions made by the Board uader
the Ené-acediug sentence may not exceed an aggregate of 3 years.
8) EXTENDED TRANSITION FOR ILLIGUID FUNDS

“(A) APPLICATION.—The Board may, upon the applice-
tion of a banking entity, extend the period during which
the bhanking entity, to the extent necessnrﬁto 1l a
contractual cbligation that was in effect on May 1, 2010,
may take or retain its equity, pavtnership, or other owner-
ship interest in, or otherwisze provide additional capital

to, an lliguid fund,
CB) TIME LIMIT ON APPROVAL~The Board may grant
1 extension noder subparagraph (A), which may not exceed

b years.

“(4) DOVESTITURE REGUIRED.—Bxcept as otherwise provided
in subsection (&)(1XG), a banking entity may not engage in
Iainy :fctivity prohibited under subsection (aX1XB) after the ear-

ax' e
“UA} the date on which the contractusl obligation Lo
invest in the illignid fund texminates; and
“(B) the date on which any extensions granted by the

Board under paragraph (3) expire.

“(5) ADDITIONAL CAPITAL DURING TRANSITION PERIOD.—Not-
withstending paragraph (2), on the date on which the rules
are issued under subseetion (bX2), the appropriate Federal
banking agencies, the Securities and Exchange Commission,
and the Comumodity Fatures Trading Commission shall issue
rules, as provided in subsection (BX2), to impose additional
capital requirements, and any other restrictions, as appropriate,
on any equity, partnership, or owpership interest in or sponsor-
ship of a hedge fund or private equity fund by o banking

entaty.

12’:{6) BPECIAL RULEMAKING.Not later than 6 months after
the date of enactment of this section, the Board shall issues
mles to implement paragraphs (2) and (3),

“(d) PERMITTED ACTIVITIES, -

. *1) IN GENERAL ~Notwithstanding the restrictions under
subsection. (a), to the extent permitted by any other provision
of Federal or Btate law, and sohject to the limitations wnder
paragraph (2) and any restrictions or limitations that the aporo-
%r.iate ederal banking agencies, the Becurities and Exchange
ommission, and the Commodity Potores Tradiog Commission

may determine, the following activities (in this section referre
to a8 ‘permitted activities’) are ﬁe.rm:tted, )
“(AY The purchase, sale, acyuigition, or disposition of
obligations of the United States or any agency thereof,
phligations, participations, or other instruments of or issued
by the CGoveroment Natiopal Mortgage Association, the

Federal National Mortgage Association, the Federal Home

Loan Corporation, a Federal Home Loan Baok,

the Feder icultural Mortgage Corporation, or g Farm

Credit System institution chartered undex and subject to
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the provigions of the ¥arm Credit Act of 1971 (12 U.B.C,
2001 et seq.), and obligations of any State or of any political
subdivigion A

“(B} The hase, sale, aequisition, or disposition of
securities pther instruments described in subsection
(h)X4} in connection with waderwriting or market-making-
related activities, to the extent that omy such activities
permifted by this subparagraph are designed not to gxeeed
the reasonably sxpected pear term demands of clients,
cusiomers, or cotnterparties,

“C) Risk-mitigating hedging activitias in connection
with and related to individual or aggregaied positions,
contracts, or other holdings of a b ¢ entity that are
designed to reduce the specific risks to the banking entity
in connection with and related to such positions, contracts,
or other holdings.

D) The ase, sale, avquisition, or disposition of
gecurities and other instruments deseribed in suhsection
(h)X4) on bebalf of enstomers.

() Investments in one or more swall buziness invest-
ment som: , as defined in gection 102 of the Smell
Business Investment Act of 1958 (15 U.B.C. 662), invest-
ments designed primarily to promote the public welfare
of the mpemitted under Wayh (11) of section 5136
of the sed Statutes of the United States (12 US.C.
24), or investments that are mqualified rehabilitation
expenditures with vespect to a qualified rehebilitated
building or certified historie structnre, ag such terms are
defined in seckion 47 of the Jntexmal Revenue Code of
1988 or a similay State historic tax credit program.

The purchase, sale, acquisition, or disposition of
gocnrities and other instruments deseribed in subsection
{(hX4) by a regulated ingurance company directly engaged
in the business of insurance for the general account of
the company and by any affiliate of such regulated insor
ance company, provided that such activities by any affiliate
are solely for the general account of the regulated msurance
COTDPANEY, 1fmm

&(i) the purchase sale, acquisition, or digposition

is conducted in compliance with, and subject to, the

ingurance company mvestment laws, regulations, and
written guidance of the State or jurisdiction in which
each such insurance compeny is domiciled; and

“(if) the appropriate Federal b agencies,

after consultation with the Financiad Stability Cver-

sight Couneil and the relevant insurance commis-
giomers of the States and territovies of the United

States, have not jointly determined, sfier notice and

comment, that a ﬁs.r’dcular law, regulation, or written

ﬁxidanoe deseribed in clauge () is ingufficient to protect
safety and soundness of the hawnking entity, or

. of the financial stability of the United States.

G Organizing and offering a private equity or hadge
fand, including serving as a general partner, munaging
member, or trustea of the fund and in any manner selecting
or controlling (or having emplovees, officers, divectors, or
agents who constitute) a majority of the directors, trustees,
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or management of the fund, including any necessary
expenses for the foregoing, only if-—

*{i)} the ba g entity provides boma fide trost,

duciary, or investment advisory services;
“Gi) the fund is crganized and offered only in
comnection with the provision of bona fide trust, fidw.
ciary, or investment advisory services and only to per-
sm%is that are customers of such services of the banking
entity;
*{3ii) the banling entity does not ecquire or retain
an squity interest, partnership interest, or other
ownership interest in the funds except for & de roinimis
inves}fment subject to and in compliance with para-
graph (4);

“fiv) the banking anti?' complies with the restric-
E;]uns under paragraphs (1) and (2) of subparagraph

“&) the banking entity does not, directly or
indirectly, pnarantee, assume, or otherwise insure the
obligations or performance of the hedge fund or private
egmity fond or of any hedge fund or private %tﬁ
fond in which soch hedge fund or private equity
invests;

“(vi} the banking entity doss not share with the
hedge fund or private equity fund, for corporate, mar-
keting, promotional, or othex purposes, the same name
or a vanation of the same name;

*(vii} no director or employee of the banking entity
takes or retaing an equity interest %ir}:nmship
interest, or other ownership interest in the g fund
or ]irivate equity fund, emcept for any director or
exuployee of the banking entity who is directly engaged
in providing investment advisory vr other services to
the hedge fund or private equity fond; and

“(via) the ba:fkmg entity discloses to prospective
and actual investors in the fund, in writing, that any
losses in such hedge fund or g;rivate equity fand are
borne solely by investors in the fund smnd not by the
biomal oo of the approprists Fobe baolking sgem-
o es of the appropriate Fe ing agen-
cies, the Securities and ge Commission, or the
Commodity Fatures Trading Commission, as provided
in gubsection (bX2), designed to coswee that losses
in such bedge fond or private equity fund are borne
solely by investors in the fund and not by the banking
entity.

“(H) %mprietary trading conducted by a hanking entity
pursnant to Ph () or (13) of section 4(c), provided
th?it g:e trt%e ing ocoms solely outside of the Un:iteddfitéat?s
an at banking entity is not diveetly or indirecthy
controlled by a banking entity that is organized under
the laws of the United Btates or of oo or more States.

- “U1) The aequisition or retention of any equity, partuer-
ship, or other ownership interest in, or the sponsorship
of, a hedge fund or a private eguity fund by a bankin

entity pursuant to paragraph (9) or (18} of section 4(c
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golely outside of the United Btates, provided that no owoer-
ship baterest in such hedge fund or private e&lm fond
i offered for sale or s0ld to a resident of the United
States and that the banking entity is not directly or
indirectly controlled by a banking entity that is organized
gglﬁeer the laws of the United States or of one or more

5.

“(J) Such other activity as the appropriate Federal
banking syencies, the Securities and ange Connis-
sion, and the Commodity Foturss Trading Commission
determine, bg mle, ag provided in subsection (bX2), would
Emmute and protect the safety and soundness of the
sanking entity and the finaneigl stubility of the United

tates.
2) LAMITATION ON PERMITTED ACTIVITIES o

“(A) IN GENERAL—No transzaction, class of irans-
actionz, or activity may be deemed a permitted activity
under paragraph (1) if the transaction, cass of transactions,
or actinty—

i) would involve or yesult in a material conflict
of intervest (as wuch term shall be defined by rule as
provided in subsection (b}2)} between the banking
entit.y and it clients, customers, or counterpariies;

" (ia} waul% mtsﬁx]t, directly ar indi i , in f: mate-
ri gure by the banking entity to high-risk assets
urlgg%n E*risk frading strategies (as such texms shall
be ed rule as provided in gubsection (bX2))

“(iji) w :nﬁfnse a threat to the safety and sound-
ness of such bankiug entity; or
“Uiv) would pose a threat to the financial stability

2{%3 t%‘leRUnited States.m Foderal

ULEMARING. — appropriate e bankinﬁ

agencies, the Securities and ﬁmhange Commission, an
the Commedity Putures Trading Commission shall issue
regulations to implerent subparagraph (A), as part of the
regulations issued vnder subseetion (bX2).
“8) CAPITAL AND QUANTITATIVE LIMITATIONS.—The appro-
riate Federal bankin&agemies, the Securities and Exchange
Eommissﬁnn, and the Commodity Potures Trading Cormdssion
shall, as provided in subsection (b)2), adopt rules imposing
additional capital requirements and quantitative limitations,
including diversification wequirements, vegarding the activities
‘ parmitted under this section if the appropriate Federal banking
ieq, the SBecurities and Exchange Commission, and the
:gmmodity Futures Trading Conymission determine that addi-
tional capital and quantitative limitations are appropriate to
protect the safety and soundoess of banking entities engaged
in such awtivities.
“(4) DE MINIMIS INVESTMENT . —

ACA) IN GENERAL.--A bapking entity may make and
retain an investment in a hedpe fond or private ity
fund that the banking entity organizes and offers, subject
to the limitations and restrvictions in sobparagraph (B)
for the purposes of

__“(3) establishing the fund and providing the fund
with sufficient initial equity for investment to permit
the fund to attract unaffiliated investors; or
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“(4) APPLICATION TO NONBANE FINANCIAL COMPANIES SUPRR-
VIGED BY THE BOARD.—The appropriate Federal banking agen-
cies, the Securities and Exchange Comamnission, and the Com-
modity Futures 'I‘radmf Comimission shall adopt rules, as pro-
vided in subsection (bX2), imposing additional capital charges
or other restrictions for nonbank financial companies supervised
E{ the Board to address the risks to and conflicis of interest
bhanking entitiez described in parsgeaphs (1), (2), and (3)
of this subsection, )
“lg) RULES OF CONSTRUCTION .~
“C1) TAMPLATION ON QONTRARY AUTHORITY.—Hxoept as pro-
vided in this section, notwithstanding any other provision of
law, the prohibitions and restrictions under this section shall
apply to activities of 2 banking entity or nonbank financial
company supervised by the Boaxd, even if such activities are
authorized for a banking entity or nonbank financial company
supervised by the Bosud, .
“2) Bal¥ OR SECURITIZATION OF LOANS-Nothing in this
sectipn shall be constrwed to limit or restrict the ability of
a banking entity or nonbauk fipaneial company sgﬁfﬂi%d
by the Board to sell or securitize loang in & manner otherwise
permitted by law.
“(3) ATITHORITY OF FEDERAL AGENCIES AND STATE REGU-
LATORY AUTHORMES.—Nothing in this section shall be cone
strued to limit the inherent anthority of any Federal agency
or State regulatory aunthonty under otherwise applicable provi-
sions of Law. .
“th) DEFINITIONS.—In this section, the following definitions
shall applgn .
1) Bangive mnrery—The term ‘banking entity’ means
any insured depository institution (as defined in section 3 of
the Federal Deposit Ingorance Act (12 T1.8.C. 1818)), any com-
pany that confrols an insured depository institution, or that
is treated as 2 hank holding company for purposes of section
2 of the Internationa) Bauoking Act of 1978, and any affiliate
ar subsidiary of any such entity, For purposes of this pavagraph,
the term ‘insured deposi institution’ does not inelude an
ingtitution that fanciions solely in a trost or fiduciary capacity,

“(A) all or snbstantially a1l of the deposits of such
ingtitution are in trast funds and are recetved in a bona
fide fiduciary capacity;

“‘CB% no deposits of such institution which are insured
by the ‘adara]p Deposit Togurance Corporation ave offered

or marketed by or through an affiliate of such institation:
4C) such institution does not accept demand deposits
or depogits that the depositor mg withdraw by check
or similar means for paytnent to third parties or others
or make commercial loans; and
“MD) smch institution does not—

“(i} obtain payment or payment related services
from any Federal Reseyve bank, including any service
referped 1o in section 1LA of the Federal Reserve Act
(12171.8.C, 248a); or

“ii) exercise discount or horrawing privileges
pursuant to section 19XT) of the Pederal Ressrve
Act (12U.B.C. 461)(TY).
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2 HEDGE FUND; FRIVATE BQUITY FUND.~The terms ‘he(']ﬁg
fond and ‘private equity fund’ mean an issmer that wo
be an ipvestment company, as defined in the Tovestment Com-
any Act of 1940 (15 U.S.0. B0a-l et seq), but for section
g(c)(l) or 3eXT) of that Act, or such mimilar funds as the
%pproptriate Fodernl banking agencies, the Securities and

xchange Commission, and the Commodity Futures Trading
Commission may, by rule, as provided in subsection (bX32)
determine,

~ *(8) NONBANK FINANCIAL COMPANY SUPERVISED BY THE
BOARD ~—The term ‘nenbenk financial company sapervised b
the Board means a nonbank financial company su &
by the Board of Governors, as defined in section 102 of the
Financial Stability Act of 3010,

“(4) PROPIIRTARY SRADING.The term proprictary tradi
when nsed with respect to a banking entity or nonbank financial
company supervised by the Board, means engaging a8 8 prin-

ipal fox the trading account of the banh:;ﬁ entity or nopbank
financial company supervised by the Board in any transaction
to purchase or sell, or otherwise acquire or dispose of, any
gepurity, amy derivative, any contract of sale of a commodity
for futere delivery, any option on any such secarity, derivative,
or contract, or any other security or financial instrwment that
the appropriate Pederal banking agencies, the Securities and
Exchange Commission, and the Commodity Futures Trading
Commission may, by rule as provided in subsection (b)2), deter-
mane.

“(5} SPONSOR.—The term to ‘sponser’ 4 fund means—

“(A) to sevve as a general partner, managing member,
oy trustee of a fond;

“(B) 1n. any manner to select or Lo eontrel (or to have
employees, officers, or directors, or agents who constitute)

a ﬁ?hs?iomy of the direetors, trastess, or management of

a 3 0T

“&) to share with a fond, for corporate, merketing,
promotional, or other purposes, the same name or a vari-
ation of the same name.

“(6) TRADING ACCOUNT.~The termn Yrading account’ means
any account nsed for actélﬁringeor taking pogitions in the securi-
ties and instruments described in paragraph (4) principall
for the purpoge of selling in the near term &mot.herwisawi
the intent to resell in order to profit from short-term price

movenents), and any such other accounts as the ap iate
Poderal bankinf agencies, the Becurities and ge
Commission, and the Cormodity Putures Trading Coromiggion

may, by rule as provided in subsection (b)X2), determine.

) ILLIQUID FUND e

(A} I GENERAL~—The term ‘illignid fund’ meang a
hedge fund or private equity fuxd that—

() as of May 1, 2010, wag principally invested

in, or was invested and contractually committed to

_ principally invest in, illiquid assets, such as portfolio

- companies, real estate investments, and venture cap-

‘jtal iInvestments; and

(i) makes all investments pursnant to, and cop-

pistent with, an investment strategy to principally

invest n illiquid assets. In issuing rules regarding
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