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Via e-mail to: rule-comments@sec.qov

U.S. Securities and Exchange Commission
100 F Street, N.E.

Washington, DC 20549-1090

Attention: Elizabeth M. Murphy, Secretary

Reference: S7-33-10 December 20, 2010

Dear Ms. Murphy,

Thank you for the opportunity to provide commentgtee SEC’s proposed rules for the
implementation of the whistleblowing provisionstbé Dodd-Frank Act. | have worked in
internal audit and in accounting functions at sdiasies and the holding company of a
foreign listed company and as the controller oéifign funds of private equity funds with U.S.
investors. | hope that my knowledge in internatlossues can provide some valuable
suggestions for the planned study. In additiorgMéhused the Commission’s web form for
supplying tips to the Commission and can provideesguggestions for improving the form.

1. General comments
1.1 Do not sanction whistleblowers for not usingginal compliance processes

Direct whistleblowing to the Commission should haeeinfluence on the award

The Commission should not sanction whistleblowersbt using internal compliance
processes by making such use a precondition fgibdity for an award or by considering
such use in the determination of the percentagauatrad the award.

The information to assess the effectiveness ohtminal complaint process is unavailable

Neither the whistleblower nor the Commission hasitiiormation that would be necessary
whether an internal ethics and compliance progsaeffective and whether a whistleblower
will be effectively protected from retaliation byet employer. Employers typically do not
disclose such information about the operating éffeness of their internal ethics and
compliance process to their employees or to ther@igsion. Particularly past retaliations or
the successful protection against retaliation ajaimistleblowers are typically not disclosed
to all employees.

Organizations may not disclose misconduct to th€ Sffer receiving internal tips

Employers may want to control which informationvit®to the Commission so that they
retain the ability to withhold information aboublations of laws from the Commission in
order to avoid monetary sanctions and a loss aftegjon if the Commission discloses a
complaint against the employer on its website. @imployer may even view the avoidance of



monetary sanctions against the organization tm ltlea best interest of shareholders because
those monetary sanctions are born by shareholdéhe iform of reduced profits. The
management of on organization may also know or dwicthat conduct has been going on for
a while that management at certain levels knew tiband that the compliance program may
be ineffective and that there is a high risk ofhhigonetary sanctions against managers.

Employees prefer to remain anonymous when theyntismal complaint processes

The fact that a large portion of employees thavigled tips chose to remain anonymous
provides circumstantial evidence that employeesrigaliation by their employers even if
those employers have internal complaint procedamelsthat they do not fully trust that they
will be protected from retaliation. In a survey@dértified Fraud Examiners by the
Association of Certified Fraud Examiners, 13.4%lbfips relating to 1'843 completed fraud
investigations that occurred between January 28882&xtober 2009 were anonymous. In
addition, 67% of the anonymous tips were repoftedugh an organization’s fraud hotlihe.
Moreover, the majority of persons that reported'628 incidents via the hotline in all five
years covered in a report by the Network, a pravideutsourced hotlines for complaints,
remained anonymous. It is particularly noteworthgtt58% of the hotline complaints in the
finance, insurance and real estate industry and &@¥%e hotline complaints in the mining
industry were anonymous in 2009. Both industriesrs& be particularly relevant to the
Commission and for purposes of the Dodd-Frank Kcaddition, 71% of participants did not
notify management of an issue before making a tep@the hotline in 2008.

Not all organizations are required to have integmahplaint processes and their scope is
limited

In addition, most organizations are not requiredavyto have internal compliance programs
that cover all types of violations of the U.S. s#ges laws. Only issuers that have securities
registered on a national securities exchange itJtBe are required to have an internal
complaint reporting system. In addition, this sygsis limited to accounting, internal
accounting controls and auditing matters. Whileféueral sentencing guidelines for
organizations and the U.S. attorney’s manual fargimg organizations provide certain
benefits to organizations that have effective sthied compliance programs, such programs
are often not required by law or may not be effexti

Foreign organizations may not have internal complaiocesses at all. UBS was listed on a
national securities exchange in the U.S. and hadtamal complaint reporting system, but it
still got fined as a organization, because membkits cross-border U.S. private banking
clients team provided investment advisory serviggisout the Swiss UBS entity that they
worked for being registered as an investment adwisthe U.S. It is noteworthy that the
Swiss Federal Banking Commission (the predecessbedwiss Financial Market
Supervisory Authority) proposed a circular in 2QB&t would have required Swiss banks to
have a system for internal whistleblowing to tharooof directors or to its audit committee
and for the protection of whistleblowet$iowever, the Swiss Bankers Association was
against such systems in its comment letter. Iteeaeerned that such a system would have a
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massive influence on the internal culture and @wibrk climate. In particular it would
threaten the basis of the trust between managesmerthe internal audit functidrin

addition, the Swiss Private Bankers Associatioongly opposed such systems. It viewed
such systems as an encouragement to denounce, @nemso settle old personal grudges
(literally to settle personal accounts) that riskslamage the work climate. In addition, it
viewed such systems as a foreign innovation in(8uiiss) culture that should be avoided.
The Swiss Federal Banking Commission ultimatelyrditirequire Swiss banks to have a
system for internal whistleblowing and for the gaiton of whistleblowers in its final circular
on internal surveillance and control.

Labor law protections against retaliation are uilale for foreign employees

The U.S. Court of Appeals for the First Circuit maked that the labor law protection
contained in 18 U.S.C. § 1514A are not availablertployees that work in foreign

countries’ The labor law of many countries does not proviifiective protection against
retaliations from employers. In such environmentd,revealing the identity of a
whistleblower to the employer and awards are everenmportant to compensate
whistleblowers for the risk incurring serious negaeconomic and emotional consequences.

1.2 Do not increase sanctions for organizationsase of direct whistleblowing to the SEC

Organizations that have effective compliance pnograhould not receive higher sanctions
from the Commission or from the U.S. Departmeniudtice (DoJ) merely because the
Commission or the DoJ received the information fromhistleblower and the organization
either did not receive the information or was stilthe process of performing an internal
investigation based on the information in goodhféitat could not have been finished and
disclosed to the Commission or the DoJ in a redsderamount of time.

1.3 The Commission should publish a comprehendiglablower manual

The Commission should publish a comprehensive ehistwer manual with an executive
summary at the beginning of the manual. The mashulld cover all aspects that may be of
interest to a potential whistleblower. This wouldrswith information that a potential
whistleblower is likely to need in order to makdexision whether to submit information to
the Commission or not. In this phase links to @xgs€Commission manuals and case law
concerning violations for categories of regulatatitees would be helpful for potential
whistleblowers and for compliance professionalsaddition, the whistleblower will be
interest how he can be protected from retaliattomfhis employer. This should cover
measures that the Commission takes to protectathidentiality of the identity of the
whistleblower and of information from which the ity of the whistleblower can be inferred.
It should also cover labor law protections and arahlaw protections against actual
retaliation by the employer. | include some butleints

What protections are available to whistleblowers?
- 21F(h)(1) anti-retaliation labor law protections
- 1514A accounting-related labor law protections

* See Swiss Bankers Association, comment letteddatgyust, 2, 2005,
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- 21F(h)(2) obligation of the Commission to keep titgrconfidential (explain when
the Commission or a district attorney has to infemmployer)

- criminal sanctions against employers who sanciimmerpret and explain)

- state law

- foreign laws of in jurisdictions with major finaraticenters (U.K., Switzerland, etc.)

- 21F awards for whistleblowers (links to past awand case law on denial of awards)

- protections against being prosecuted and againstisas by the Commission or by
foreign countries in case the whistleblower hasavenl a law

How to contact the Commission?
Which information should be supplied on the inisabmission?

What can the whistleblower expect as the next step?

- Can a whistleblower expect to be notified if then@wission takes an initial look at
the information so that the whistleblower knows thaecision how to react to the
information has not taken place yet?

- Can a whistleblower expect to be notified if then@wission decides not to take any
action (enforcement, review of filings by the diwis of corporate finance, etc.)?

- Ca a whistleblower expect to be notified if the Guission decides to take some
action? Probably not in principle, but in cases mgtithe Commission wants to receive
more information from the whistleblower or to shar®rmation with the
whistleblower.

How is the interaction and information sharing gpia work between the WB and the
Commission and any district attorney that they Cassian may share the information with?
- The release accompanying the proposed rule merthahs confidentiality agreement
may be required in some cases if it becomes neagessadvisable for the staff to
share non-public information with a whistleblowéher during the course of the
investigation (for example, to obtain the whistakér's assistance in interpreting
documents).

Can a whistleblower refuse to provide testimony thauld reveal his or her identity?
1.4 The Commission should review the contentseo¢dmplaint forms

The Commission should review whether certain fieidghe current web complaint forms
could be omitted for certain types of complainteptities and whether additional fields are
needed. This review should consider the critergd Will be used to assign types of
complaints to specialized staff of the Commissianan initial manual review. It should also
consider the possibility to link the complaint wekisting information that allows to prioritize
complaints by the importance of entities to theitedynarket (i.e. assets under management
of public or private investment funds, assets umd@nagement of investment managers or
broker-dealers, market capitalization of otherésswf securities, etc.). In addition, using
unique identification numbers obtained throughrégastration of investment advisers,
broker-dealers, registered investment companiddifpumvestment funds), private
investment funds (through reporting by private faaldisers) or other issuers, will allow to
automatically populate name and address fieldbatovthistleblowers are not confused and
bothered with information that they may not knowttwat is cumbersome for them to research.
This will only work through links to manuals thagpdain how whistleblowers can search for
those numbers in the Commission’s existing disclsystems (IARD, EDGAR, etc.).



In addition, the meaning of many fields is notigfinforward and may lead to incorrect input
in some fields. Every field should have a buttortne it that links to instructions about the
meaning of this field.

2. Comments on specific questions contained in tI®EC’s release

Question 1: In other provisions of these Proposat®f- e.g., Proposed Rule 21F-15 - we
propose that whistleblowers not be paid awards Basemonetary sanctions arising from
their own misconduct, based on the notion thasthtue is not intended to reward persons
for blowing the whistle on their own misconductn€istent with this approach, should we
define the term “whistleblower” to expressly st#tat it is an individual who provides
information about potential violations of the seties laws “by another person”?

This would be appropriate in cases where the “Wdbkiwer” initiated the misconduct. This
would be the case when the whistleblower actedeatathout being asked to do so by other
persons (e.g. control persons) who had the powetadiate against the “whistleblower”, so
that the “whistleblower” would be the only perstiattpays the monetary sanctions and that
would otherwise get a quasi discount on those sarscthrough the whistleblower award.

However, there may be situations where personsargidered aiders and abettors of
violations of securities law due to a lack of knedge in U.S. securities law (especially
foreign persons), due to their economic dependendbeir employers and the threat of a loss
of income (especially in jurisdictions with lowandilimited unemployment benefits) or due
to a lack of positive references or active bad-rmimgt by their current employer to potential
future employers. The Commission should be mintdifat an employment relationship is
characterized by a disparity in power between thpleyer and employee in jurisdictions
with a fire at will labor law doctrine, unless teeonomic risk of losing the employment is
mitigated by unemployment benefits that are equéhé full prior compensation and that are
paid for a sufficient amount of time to find an atjy compensated specialist or executive
position.

The Commission may want to obtain information frpersons that have some degree of
culpability, but that may be able to alert the Cassion and to substantially contribute to
gaining enough evidence or to be a material witnElssse persons take an even higher risk
when acting as whistleblowers since they may natlide to obtain immunity from sanctions
or lower sanctions or a judge may overrule any tteslithey have with the Commission or a
district attorney.

Question 2: Does Proposed Rule 21F-4(a)(1) appupty define the circumstances when a
whistleblower should be considered to have acteauvtarily” in providing information
about securities law violations to the Commissiémné there other circumstances not clearly
included that should be in the rule?

Yes. However, the Commission should consider spagfin subsection (3) that this only
relates to a pre-existing legal duty or a pre-éxgstontractual duty that is based on a written
contract between the person and the Commission@pbthe other authorities described in
paragraph (1) of section 240.21F-4(a). Employeagikhnot be able to create a legal duty for
their employees to supply information to the Consiais through contracts between
employers and employees. Unless employers effégtoretect their employees from



retaliation, such contracts could be used as a sbal@prive employees of whistleblower
awards while at the same time threatening retahadigainst whistleblowers through a
behavior of past retaliations.

Question 3: Should the Commission exclude frondéfi@ition of “voluntarily” situations
where the information was received from a whisteldr after he received a request, inquiry,
or demand from a foreign regulatory authority, lawforcement organization or self-
regulatory organization? Similarly, should the Corssion exclude from the definition of
“voluntarily” situations where the information wasgceived from a whistleblower where the
individual was under a pre-existing legal duty &port the information to a foreign
regulatory authority, law enforcement organizatmmnself-regulatory organization?

No. The Commission should focus on violations db \securities law. The Commission has
no assurance that foreign regulatory authoritie® hiae legal authority to, deem it necessary
to or are willing to forward this information togfCommission so that it can take its own
enforcement actions. It would be difficult for tG@mmission to apply such a definition in
practice, because the Commission cannot be exptxted/e knowledge of foreign laws of
all foreign countries that may include such duteseport the information to a foreign
regulatory authority, law enforcement organizatiorself-regulatory organization.

Question 4: Is it appropriate for the proposed rtdeconsider a request or inquiry directed to
an employer to be directed at individual employwhe possess the documents or other
information that is within the scope of the req@eShould the class of persons who are
covered by this rule be narrowed or expanded? iMdlcarve-out that permits such an
employee to become a whistleblower if the emplfaisrto disclose the information the
employee provided in a timely manner promote campé with the law and the effective
operation of Section 21F?

How does the Commission expect an employee to lee@lletermine, whether the employer
has failed to disclose the information that the kewyge provided in a timely manner to the
SEC or the relevant authorities? | think it is kaly that employers will always inform their
employees about the existence of a request, inquidgmand from the Commission or the
relevant authorities, about the scope of the iatienvestigation and to provide regular
updates on the progress of the internal investigatand whether information that was
provided by an employee has ultimately been foresdrd the Commission or the relevant
authorities. In addition, the employer may be lyaiput having forwarded the information.
As a consequence, the employee may not have therafion to judge whether the employer
has disclosed the information in a timely manner.

Question 5: The standard described in Proposed Rile4(a)(1) would credit an individual
with acting “voluntarily” in certain circumstancewhere the individual was aware of
fraudulent conduct for an extended period of tilné,chose not to come forward as a
whistleblower until after he became aware of a goreental investigation or examination
(such as by observing document requests beingdervais employer or colleagues, but
before he received an inquiry, request, or demantélf, assuming that he was not within
the scope of an inquiry directed to his employksrjhis an appropriate result, and, if not,
how should the proposed rule be modified to acctamt?

Persons with information that may assist in an angovestigation or examination that have
not been asked by their employer may not be willongsk retaliation by their employer
without the possibility of receiving whistleblowawards that can compensate the negative



economic and psychological consequences of a pegssitaliation by their employer. In my
opinion, the Commission has a policy interest inoemaging material witnesses and persons
with information that may help in the investigatimncome forward and take the risks.

Fear of retaliation is a perfectly legitimate reasot to report information to the Commission
even if a person suspects that the securitieshaayshave been violated.

Question 6: Is the exclusion set forth in PropoRexdk 21F-4(a)(2) for information provided
pursuant to a pre-existing legal or contractual yit report violations appropriate? Should
specific circumstances where there are pre-exigiumies to report violations to investigating
authorities be set forth in the rule, and if soatvare they? For example, should the rule
preclude submissions from all Government employees?

The Commission should clarify, whether a pre-ergsttontractual duty to report to report the
securities violations (the wording of the rule skigprobably talk about violations of the
federal securities laws that are subject to enfom# by the Commission) to the Commission
in a contract between the person and an employan affiliate of the employer will preclude
a submission from being considered to be voluntatiierwise pre-existing contractual
obligations to report securities law violationghe Commission based on employment
contracts that predate the Dodd-Frank Act coulceaméhe the intent of receiving more tips if
the employer at the same time has threateneddbatetor has shown a past pattern of
retaliations against persons that actually fulfit contractual obligation and report to the
Commission (i.e. a pre-existing sham contractudgabons with employers).

The rule should not preclude submissions from &l.dr non-U.S. government employees.
The fact that a foreign government employee hagal lor contractual duty to report
violations does not automatically mean that theeesafficient protections to prevent
retaliations by the foreign government. Imagineegample where a foreign customs official
observes that his colleagues are taking bribes fepresentatives of companies in a country
that is generally not so safe and where the piiotexbf the law and of an independent justice
system are not practically available. The officrady fear retaliation by his colleagues or his
employer, especially if his superior knows aboset lhlehavior or gets a portion of those bribes.

Question 7: Is it appropriate to include knowledbat is not direct, first-hand knowledge,
but is instead learned from others, as “independamwledge,” subject only to an exclusion
for knowledge learned from publicly-available sces@

Yes.

Question 8: Is there a different or more specigdigition of “analysis” that would better
effectuate the purposes of Section 21F?

None that | can think of at the moment.

Question 9: Is it appropriate to exclude from thedidition of “independent knowledge” or
“independent analysis” information that is obtaindtdough a communication that is
protected by the attorney-client privilege? Areréthether ways these rules should address
privileged communications? For example, should ioipecific privileges be identified
(spousal privilege, physician-patient privilegegrgy-congregant privilege, or others)?
Should the exclusion apply broadly to informatibattis obtained through communications



that are subject to any common law evidentiaryif@ges recognized under the laws of any
state?

Yes. Information that is protected by clergy-comyguet privilege should be excluded. Spouses
should be able to obtain independent knowledge thair partner and to blow the whistle if
their partner does not dare to or is unable toado s

Question 10: Is it appropriate to exclude from teinition of independent knowledge” or
“independent analysis” information that is obtainddough the performance of an
engagement required under the securities laws bhp@ependent public accountant, if that
information relates to a violation by the engagetratient or the client’s directors, officers or
other employees? Are there other ways that oursrsl®uld address the roles of accountants
and auditors?

Only if the existing laws and the binding professibstandards would require the principal
registered public accounting firm and its foreidfliates to report violations of U.S.
securities law to the Commission or to the U.S. &&pent of Justice. Otherwise, the
Commission may never know about those violations.

Question 11: Should the exclusion for “independerdwledge” or “independent analysis”

go beyond attorneys and auditors, and include ofinefessionals who may obtain
information about potential securities violatiomsthe course of their work for clients? If so,
are there appropriate ways to limit the nature atent of the exclusion so that any
recognition of relationships of professional trdsies not undermine the purposes of Section
21F?

No.

Question 12: Apart from persons who obtain inforierathrough privileged communications,
and professionals who have access to client infionaare there still other categories of
persons who should not be considered for whistiedfawards based upon their
professional duties or the manner in which they aeyuire information about potential
securities violations? If such exclusions are appiate, what limits, if any, should be placed
on them in order not to undermine the purposesofi@ 21F? Is the exclusion for
knowledge obtained through violations of crimirellappropriate?

No other categories of persons should be excluaed Whistleblower awards based upon
their professional duties or the manner in whigytimay acquire information about potential
securities violations.

Question 13: Do the proposed exclusions for infdromeobtained by a person with legal,
compliance, audit, supervisory, or governance resgulities for an entity under an
expectation that the person would cause the etatitgke steps to respond to the violation,
and for information otherwise obtained from or tagh an entity’s legal, compliance, audit,
or similar functions strike the proper balance? Mhie carve-out for situations where the
entity does not disclose the information withireagonable time promote effective self-
policing functions and compliance with the law with undermining the operation of Section
21F? Should a “reasonable time” be defined in therand, if so, what period should be
specified (e.g., three months, six months, one)yd2woes this provide sufficient incentives for
people to continue to utilize internal complianceqesses? Are there alternative or



additional provisions the Commission should considat would promote effective self-
policing and self-reporting while still being costnt with the goals and text of Section 21F?

The exclusion of information obtained by a persait\\egal, compliance, internal audit,
supervisory, or governance responsibilities foeatity under an expectation that the person
would cause the entity to take steps to respotide@iolation and for information otherwise
obtained from or through an entity’s legal, compdie, internal audit or similar functions
strikes the proper balance. A carve-out for siaretiwhere the entity does not disclose the
information within a reasonable time to the Commoisss appropriate. However, it will be
difficult for such persons to interpret the meanarigreasonable time”.

The final rule or at least the release accompantyiadinal rule should explain the meaning

of supervisory or governance responsibilities. Dibesinclude the superior or superiors or

the superior that received information about a midéviolation of securities law from their
subordinates? In my opinion it should. In casesust between a subordinate and his superior,
the first person a subordinate will go to with cems about potential violations of securities
laws may be his or her superior. You may want &vent situations where a superior cashes
in on information from a subordinate that he opheviously did not know. This should not

be independent knowledge unless it has also bgemnteel to higher up, to legal, internal audit
or compliance and not been reported to the Comamissithin a reasonable amount of time.

Question 14: Is the proposed exclusion for infoiorabbtained by a violation of federal or
state criminal law appropriate? Should the exclasextend to violations of the criminal laws
of foreign countries? What would be the policy masfor either extending the exclusion to
violations of foreign criminal law or not? Are tleeany other types of criminal violations that
should be included? If so, on what basis?

Yes. The Exclusion should not be extended to vimistof the criminal laws of foreign
countries. Fortunately, the rule referotatainingthe information by a means or in a manner
that violates applicable federal or state crimiaal. The rule should not refer to situations
where only thalisclosureof the information would violate foreign criminiaw. Otherwise,
some foreign jurisdictions, such as Switzerlandiy@¢ase existing foreign blocker statutes,
such as criminal provisions to disclose bank se@ebusiness secrets, acting for a foreign
government or industrial espionage to prevent ti& BWom enforcing its own laws and from
protecting its own capital markets and investotee fule should clarify that federal criminal
law means the federal criminal law of the U.S. #rat state criminal law means the criminal
law of a state of the U.S. in order to avoid anygguity that the laws of a foreign country
that also has federal laws and state laws (e.gz8wand, Germany, Austria, Australia, etc.)
are included in the rule.

Question 15: How should our rules treat informattbat may be provided to us in violation
of judicial or administrative orders such as prdige orders in private litigation? Should we
exclude from whistleblower awards persons who gi®unformation in violation of such
orders? What would be the policy reason for thisgmsed exclusion?

No. Securities law primarily deals with adminisivatlaw (i.e. public law). Usually the policy
interests of public law trump private law.

Question 16: Is the provision that would creditiinduals with providing original
information to the Commission as of the date af th&mission to another Governmental or
regulatory authority, or to company legal, compkanor audit personnel, appropriate? In



particular, does the provision regarding the prawigl of information to a company’s legal,
compliance, or audit personnel appropriately accardate the internal compliance process?

Yes. Whistleblowers who reports original informatitnrough an internal compliance process
should be treated to have submitted the informabdhe Commission as of the date of their
submission to the internal compliance process.

Question 17: Is the 90-day deadline for submittiogms TCR and WB-DEC to the
Commission (after initially providing informatiorbaut violations or potential violations to
another authority or the employer’s legal, comptanor audit personnel) the appropriate
timeframe? Should a longer time period apply inanses where a whistleblower believes
that the company has or will proceed in bad faiki@uld a 90-day deadline for submitting
the TCR and WB-DEC also be appropriate in circumség where an individual provides
information to an SEC staff member? Would a shamee frame be appropriate? Should
there be different time frames for disclosuresttepauthorities and disclosures to an.
employer’s legal, compliance or audit personnel?

No. Whistleblowers should not loose their eligilyilior a reward simply because they do not
file a whistleblower reward request form within @@ys after having made an internal
submission to an internal compliance program. S@a@amission actions or related actions
may take years until a monetary sanction is obthintistleblowers should also have a
deadline of years until which they can file claif¢histleblowers should not use eligibility
for awards simply because they did not respect steadline. A deadline that starts after the
receipt of monetary sanctions is appropriate. Hexghe Commission should have an
obligation to contact whistleblowers that suppligidrmation to the Commission and that
may be eligible for an award after the monetarysans have been obtained. The
Commission should have the primary duty to achitate the award. The whistleblower
should only need to act if the Commission failpéoform its duty to act to contact the
whistleblower concerning the award.

Question 18: Should the Commission consider otlagtswio promote continued robust
corporate compliance processes consistent witlefjgirements of Section 21F? If so, what
alternative requirements should be adopted? ShthhvddCommission consider a rule that, in
some fashion, would require whistleblowers to zgilemployer-sponsored complaint and
reporting procedures? What would be the appropr@irtours of such a rule, and how could
it be implemented without undermining the purpageSection 21F? Are there other
incentives or processes the Commission could atlaptvould promote the purposes of
Section 21F while still preserving a critical rdier corporate self-policing and self-reporting?

No. The Commission should neither require whisteldrs to first utilize employer-
sponsored complaint reporting procedures to béédidor a reward, nor require such
behavior to receive a higher percentage reward.tDadack of information whistleblowers
face uncertainty whether their employer will redtdi against them or will actually disclose
violations of securities laws to the Commission.igtleblowers have a right to fear
retaliation. Whistleblowers should not loose théitgtto obtain awards or obtain lower
awards just because they fear that their employ#irsetaliate or because they fear that their
employers will not disclose violations of secustiaws to the Commission.

However, organizations that have effective compgkaprograms should not receive higher
sanctions from the Commission or from the U.S. Dipent of Justice (DoJ) simply because
the Commission or the DoJ received the informatiom a whistleblower and the



organization either did not receive the informatmrwas still in the process of performing an
internal investigation based on the informatiogaod faith that could not have been finished
and disclosed to the Commission or the DoJ in soregble amount of time.

Section 301 of the Sarbanes-Oxley Act only requssgers that have securities listed on a
national securities exchange in the U.S. to haviatannal complaint procedure. In addition,
such internal complaint procedures are only reqguioe complaints regarding accounting,
internal accounting controls or auditing matterd aoncerns regarding questionable
accounting and auditing matters. All other violasaf securities laws that are administered
by the Commission are not necessarily coveredddiitian, the labor law protections for
employees also only cover narrow violations mauft, wire fraud, bank fraud, securities
fraud or any rule or regulation of the Commissiomwoy provision of federal law relating to
fraud against shareholders.

All other issuers that use the public capital madéehe U.S. and that have securities
registered with the Commission because their ecpaityrities are traded over-the-counter in
the U.S. or because their securities have beeredfte the public in the U.S. are not required
to have internal complaint procedures.

To my knowledge, private companies, private fumegistered investment companies, their
management companies, investment advisers andrkaleléers are not required to have
internal complaint procedures.

If Congress had the opinion that compliance prosesiare working effectively and are the
solution that ensures the enforcement of the seesitaws and that prevents further
violations, it would have required other regulateganizations to have internal complaint
procedures and would have extended the scope ¢ firocedures to cover all violations of
securities law. In addition, it would have expligitequired that whistleblowers use internal
complaint procedures before reporting informatiothie SEC. It is a more reasonable
interpretation that Congress intended to providadditional solution to increase
enforcement and to deter further violations.

Question 19: Would the proposed rules frustratenmal compliance structures and systems
that many companies have established in responSedtion 10A(m) of the Exchange Act, as
added by Section 301 of the Sarbanes-Oxley AQQ#,2and related exchange listing
standards? If so, consistent with Section 21F, bawthe potential negative impact on
compliance programs be minimized?

No. There is hardly any potential negative impactrdernal compliance programs, because
the Commission can forward information that it ieed from a whistleblower to an employer
so that the employer can still perform an internaéstigation if the Commission decides that
it is in the interest of enforcement. If the Comsins believes that employers are willing and
have the competence to perform a thorough invesgiigand to voluntarily report this
information to the Commission although this coulelam hefty fines for the employer and a
loss of reputation if the Commission discloses mglaint against the employer on its website,
then the Commission can pass on the informationitheceived from the whistleblower to

the employer.

The risk that the Commission could receive unfodinctemplaints and that employers could
incur burdens to respond to Commission requestsraedtigations that are based on
unfounded complaints is not new. As such this ampirfrom employers is surprising.



Whistleblowers already had the opportunity to makenymous complaints to the SEC long
before the Dodd-Frank Act and the SEC had thetghdistart investigations at employers
based on those tips. Unless the communicationtseastaff of the Commission during the
investigation were likely to allow the employeritientify the identity of an anonymous
whistleblower, the employer has not been abletaliate against employees who make
unfounded complaints to the Commission in the pesthe Commission has pointed out in
its estimates for purposes of the Paperwork Reolu@ct, it gets a lot of tips, but only a
small portion of those tips have resulted in moryesanctions that would have been eligible
for awards to whistleblowers. | think most whist®lers can judge whether a potential
violation could result in monetary sanctions tregtah such a high amount as one million
dollars.

It seems more likely that the requests by emplogadslaw firms retained by them to the
Commission to require whistleblowers to use intecomplaint procedures first are
motivated by other reasons. Employers may wanotdrol which information flows to the
Commission so that they retain the ability to wilthinformation about violations of laws
from the Commission in order to avoid monetary sans and a loss of reputation if the
Commission discloses a complaint against the eneploy its website. The employer may
even view the avoidance of monetary sanctions to tige best interest of shareholders
because those monetary sanctions are born by shdeehin the form of reduced profits.
Employers may also know or find out that conduat be@en going on for a while that
management at certain levels knew about it andttieatompliance program may be
ineffective and that there is a high risk of highmatary sanctions.

The Commission should not base its rules on rokaiensby employers that their internal
complaint processes are all effective and that iheyld be undermined. Who guarantees that
internal complaint and internal investigation preses are staffed with people that have the
necessary independence and competence to trulysaskether a violation of the securities
law occurred? Who guarantees that employers widlrbeffective good faith filter that filters
outs complaints without merit and really save wimtkthe Commission to focus on the
complaints that are important and that have mé&ti? Commission should look at facts and
analyze its own enforcement actions in how manggésere was voluntary reporting by
employers and whether there were cases that weegllmn other sources despite the claim of
an effective internal compliance program in thasses. The Commission should also review
academic studies of such cases and of retalialtipesnployers against whistleblowers.

Question 20: Is the proposed standard for whenioalginformation voluntarily provided by
a whistleblower “led to” successful enforcementiactappropriate?

No. It should be more detailed.

Question 21: In cases where the original informatwovided by the whistleblower caused
the staff to begin looking at conduct for the fiiste, should the standard also require that
the whistleblower’s information “significantly caiftuted” to a successful enforcement
action?

a. If not, what standards should be used in théua@mn?

b. If yes, should the proposed rule define witraggespecificity when information
“significantly contributed” to enforcement actiori? what way should the phrase be defined?

That depends on how the word significantly willibeerpreted. An interpretation that it
merely means more than insignificantly would besoggble. The Commission may want to



prevent cases where somebody hardly has any infiammand more or less makes wild
guesses that there may be misconduct at an orgamnizeth the hope of getting a reward. On
the other hand the Commission should also givevanein cases where the Commission
would not have opened an investigation, reopenadwastigation or would not have
scheduled an examination of that entity that wdwade otherwise discovered the misconduct
on its own through the review of samples of tratieas that were picked by the Commission.
At least minimum awards should also be given tostigblowers that have some, but not
detailed information about potential violationst ladnere the Commission needs to find
evidence on its own without getting a detailedatch specific individual transactions and
disclosures to look at (i.e. not other significaantributions to the enforcement action other
than generating the decision to open/reopen thestigation or examination).

Question 22: Is the proposal in Paragraph (c)(2hiehh would consider that a

whistleblower’s information “led to” successful enfement even in cases where the
whistleblower gave the Commission original inforfoatabout conduct that was already
under investigation, appropriate? Should the Comsiaiss evaluation turn on whether the
whistleblower’s information would not otherwise ba&veen obtained and was essential to the
success of the action? If not, what other standgrsltould apply?

Whistleblowers should also be eligible for an awawdn in cases where the conduct was
already under investigation provided that they gbate significantly to the successful
enforcement. However, the rule should not refentormation that would not otherwise have
been obtained. It may be possible that the Comamssbuld have obtained a document or
verbal information from a person, but that it wonlat have been able to judge the
significance of this information for purposes of@oement or would not have obtained
further information to refute this information, laerse the Commission lacked the technical
knowledge and experience in the field to judge, tiwliethe information would be perceived
to be material by investors in this asset clasbecause the Commission lacked the inside
knowledge to judge whether the information was irect or a lie. As a consequence, it is
critical that the staff of the Commission has tgal authority to share documents and verbal
statements made by other persons with the whistledlin order to obtain the
whistleblower’s opinion whether they misstate thet$ (i.e. lies and fake documents).

Question 23: The Commission requests comment quréipe@sed definition of the word
“action.” Are there other ways to define an “actibthat are consistent with the text of
Section 21F and that will better effectuate thepmses of the statute?

| am not an expert on SEC actions. However, wtikilgers should also be eligible for an
award when the Commission decides to pursue sepacdbns against an organization and
against natural persons that are directors, offiaanployees or major shareholders of that
organization or that are outside aiders and alseta&iher than consolidating it into a single
action with several defendants. All monetary samgiof such related Commission actions
should be added towards the one million dollartliasi long as they are related and as long as
the same whistleblower significantly contributedheir success. Whistleblowers should not
be at a disadvantage if the Commission decidewHatever reason to split or to consolidate
related actions.

Question 24: Is the proposed definition of “apprigpe regulatory agency” appropriate? Are
there other definitions that that should be adoptediead?

Yes. The definition seems appropriate.



Question 25: Is the proposed definition of “selfpdatory organization” appropriate? Are
there other definitions that that should be adoptediead?

Yes. The definition seems appropriate.

Question 26: Is the provision stating that the petage amount of an award in a
Commission action may differ from the percentagarded in a related action appropriate?

Yes. It is appropriate that the percentage amaumdri award in a Commission action may be
different from the percentage amount for an awara ielated action.

Question 27: Should the Commission identify, bg,ratiditional criteria that it will consider
in determining the amount of an award? If so, wdréeria should be included? Should we
include as a criterion the consideration of whetlard the extent to which, a whistleblower
reported the potential violation through effectimgernal whistleblower, legal or compliance
procedures before reporting the violation to thex@oission? Should we include any of the
other considerations described above?

Yes. The Commission should not only consider thgreke of assistance provided by the
whistleblower and any legal representative of tiestieblower in the Commission action or
related action. The Commission should consideddwee of assistance in conjunction with
the risks associated with providing assistancetbadctual ability to provide assistance.

A whistleblower may be unable to provide certaiimimation in the Commission action or
related action due to foreign laws that make tiseldsure of such information or the acting
for a foreign government criminal offences (banksegrecy, business secrecy, acting for a
foreign government, economic espionage in the Sgvissinal code). The whistleblower risks
criminal prosecution in cases where the Commissi@bligated to share this information
with the employer or his employees and where the@ission needs to disclose the identity
of the whistleblower or where there is a risk tina identity of the whistleblower may be
inferred by the employer or by foreign law enforegmpersonnel. Decisions by U.S. courts
of appeals have reinforced the principle that therest of the U.S. to enforce its own laws
are sufficient to compel others to break foreigmdasuch as banking secrecy.

The Commission may also consider the magnitudeeétonomic risk that the
whistleblower takes. Whistleblowers with higher g@nsation in management or specialist
roles with a narrower labor market risk the losfigher amounts of compensation and may
be unemployed for a longer period of time. Theneasssurance that whistleblowers are
covered by anti-retalation statues (e.g. foreigionals or nationals employed by foreign
employers) or will prevail in anti-retaliation lauiss to recover back-pay. The whole idea of
monetary awards to whistleblowers is to motivataitio take the risk of facing negative
economic and emotional consequences that may beiatesl with blowing the whistle.

The Commission should not include the extent tactvlai whistleblower reported the potential
violation through effective internal whistleblowéggal or compliance procedures before

" See In Re Grand Jury Proceedings v. The Bank waNzotia, 740 F.2d 817, 826-29 (11th Cir. 1984)
(rejecting the argument that a foreign bank coutibprly invoke foreign secrecy laws to resist disare of
documents to a grand jury); United States v. Velioo,, 691 F.2d 1281, 1286-91 (9th Cir. 1981) (Udhny the
validity of an IRS summons to a Swiss bank oveeotipns that the disclosure of responsive documeatgd
violate Swiss law).



reporting the violation to the Commission as aeciiin for determining the percentage
amount for the award. In addition, the Commissioousd also not “consider” higher
percentage awards for whistleblowers who first repolations through their compliance
programs even if this is not an official “criterion

It is unrealistic to apply such a requirement iagbice and would create a high degree of legal
uncertainty. How and based on what informationaapetential whistleblower or the
Commission supposed to be able to judge, whethemial whistleblower, legal or
compliance procedures exist and whether they dfecteve”? What factors need to be
considered in the determination, whether intermat@dures are “effective”?

- “Effective” to guarantee a thorough internal inwgation by competent and
independent people?

- “Effective” to guarantee that there will be no inulree retaliation or later retaliation
against the whistleblower when time has passedtasthiarder to prove what the real
reason for the termination of employment was?

- “Effective” to guarantee that the organization wiisclose all of the results of the
internal investigation to the Commission even datld mean significant sanctions
for the organization and for its major shareholdefficers, directors or employees? |
bet that some directors and officers will considl@r the best interest of their
shareholders to withhold information from the Corssion if they have learned of
violations from an internal investigation that nragult in significant monetary
sanctions against the organization or whose pulicédy the Commission may
damage the public reputation and business of th@naration, because the
shareholders would pay for the consequences ifotheof reduced profits.

The Commission should consider that some foreigmies, such as Switzerland also have a
fire at will doctrine in their labor law. In sucim &nvironment, the employer does not even
need to find a legitimate reason for terminatingearployment contract. A ban on terminating
an employee that has provided information to then@éssion would need to cover a long
time and may be viewed to be an excessive resinitty employers. An important policy
objective of whistleblower awards is to serve asm@mpensation for the economic and
emotional loss that a whistleblower risks. Evea Whistleblower’'s employment is not
terminated, there may be other forms of retaliatothe relationship and trust between the
whistleblower and the employer and certain of itgpyees may be so strained that the
whistleblower would want to search for a new jobjaln may take considerable time during
which the whistleblower needs the money from tharaw

Question 28: Should we include the role and culligtof the whistleblower in the unlawful

conduct as an express criterion that would resulteducing the amount of an award within
the statutorily-required range? Should culpable stl@blowers be excluded from eligibility

for awards? Would such an exclusion be consistéhttive purposes of Section 21F?

Often persons who are closely involved with illegalions have most knowledge about those
illegal actions and can provide the most valuablermation to the Commission. The
Commission will have to balance the risks that quetsons take when coming forward and
disclosing information to the Commission with aliog such people to keep too much of the
fruits from illegal actions.

Please also refer to my answer to question 1.



Question 29: Because representation of whistleblewenstitutes practice before the
Commission by an attorney, should the Commissiasider adopting rules governing
conduct by attorneys engaged in this type of pca@tin some contexts, courts have
disallowed excessive fee requests to attorneystigtieblowers. Should we adopt a rule
regarding fees in the representation of whistlel@owalients? Would such a rule encourage
or discourage whistleblower submissions?

Rules defining excessive fees for attorneys woubtvipde more legal certainty than leaving
this to the courts. Rules are easier to accessemedrch for non-lawyers than case law. In
addition, it may take a long time until sufficiezdse law is available in order to make a
reliable determination of which fees are excessiveer which circumstances.

Question 30: We request comment on the manneibaiisgion requirements set forth in
Proposed Rule 21F-8(b). Are these requirements@ppate? Should there be different or
additional requirements to supplement the subnmissfanformation as set forth in Proposed
Rule 21F-9?

| think that the requirements in Proposed Rule &@5j-are appropriate.

Question 31: We also request comment on the ibdligicriteria set forth in Proposed Rule
21F-8(c). Are there other statuses or activitiegt tthould render an individual ineligible for
a whistleblower award?

Please refer to my answer to question 6 relatirepiployees of non-U.S. governments.

Question 32: Although the Commission is propositeyative methods of submission, we
expect that electronic submissions would dramdgia@duce our administrative costs,
enhance our ability to evaluate tips (generally arsthg automated tools), and improve our
efficiency in processing whistleblower submissidwsordingly, we solicit comment on
whether it would be appropriate to eliminate the &nd mail option and require that all
submissions be made electronically. Would the sltiron of submissions by fax and mail
create an undue burden for some potential whistlebls?

While | strongly endorse the option to make elagtsubmissions, | believe that the
Commission should not eliminate the option to mi@keor mail submissions. | believe older
persons may be less familiar and comfortable watinguters and that not all persons have the
ability to timely access a computer with an intér@nnection outside of their place of work
where they do not fear that their employer may blmcmonitor access to the Commission’s
website.

Question 33: Is there other information that then@oission should elicit from
whistleblowers on Proposed Forms TCR and WB-DEG@?there categories of information
included on these forms that are unnecessary, oulshbe modified?

The current and proposed form TCR is too long &editeaning of many of its fields is not
clear without the instructions to the form and eaé®er reading the instructions.

The longer a form is, the more unclear and contuie meaning of the fields of the form is
and the longer it takes to fill it out, the greatethe chance that whistleblowers will decide to
abort filling in the form and to not provide infoatmon to the Commission.



The Commission should provide online instructiomsthe meaning of various options for the
content of fields on web form via buttons right hexeach field.

The Commission should review which fields are seaficessary at this first stage and which
information can be obtained later by the Commissioits own or through contacting
whistleblowers that have left some means how tdambrthem. The necessity of fields could
be driven by the initial automated or manual infation that the Commission needs in order
to perform an initial screening of the tips to detme the need for further action by the
Commission. Some fields could also be necessargoiitware to decide which person in the
Commission should have an initial manual look atittformation.

The Commission should provide an online help orviteb form for tips that explains to
whistleblowers how they can check whether an imaest fund, a private fund, a security, a
broker-dealer, an investment adviser, etc. is tegd with the Commission and how to
obtain a number that uniquely identifies this gnoit security. A whistleblower that provides
such a uniquely identifying number should be infedhthat he or she does not need to fill out
more fields about the entity or security that theernission can obtain on its own records
using this identifying number. If the number is igadsle and the whistleblower enters it on
form TCR, the Commission can get any details fromftling and does not need to bother the
whistleblower with it.

Certain fields may only be necessary for certapesyof misconduct or for misconduct by
certain types of entities or persons (e.g. manageowmpanies or investment advisers of
investment funds vs. other issuers, registeredsinvent funds vs. private investment funds,
public other issuers vs. private other issuersstment advisers for conduct not related to
investment funds, broker-dealers, etc.).

The Commission should also consider whether inftionan the securities is necessary for
all types of misconduct. Fields should not be shaworder not to confuse and discourage
whistleblowers unless those fields are needed.

Does the asset class that an investment fund muestatter for initial screening by the
Commission?

Does it matter certain types of U.S. investors ghwe interests in an investment fund or in
securities of other issuers?

Are the assets under management or the markeabagiion of the securities that the
information relates to important for the prioritian of tips? Can and will the Commission be
be able to automatically retrieve and link thedatevailable assets under management that are
advised by an investment advisor, the assets tores accounts of broker-dealers, the assets
under management of a public or private investriemd or the market capitalization of other
issuers through identifying numbers for the investiradvisors, broker-dealers, registered
investment companies, private investment fundsyrégees or identification numbers of the
other issuers? This would allow the staff to detaanif a tip could have a big impact and to
look at the tip more closely.

Does the type of securities really matter for afts of conduct and for all sorts of entities or
persons? What amount of detail is needed abouyp®® Just whether they are equity
securities or debt securities? Why does it mattegtiver conducts relates to an issuer that
uses American Depositary Receipts? Isn’t it morgdrtant whether an issuer is a domestic



issuer or a foreign private issuer and couldn't@menmission determine this through the
identifying number of the securities or of the U

Question 34: Is the requirement that an attorneyaio anonymous whistleblower certify that
the attorney has verified the whistleblower’s idigraind eligibility for an award appropriate?
Is there an alternative process the Commission Ishaonsider that would accomplish its
goal of ensuring that it is communicating with gitenate whistleblower?

Retaining an attorney is expensive. The time thaitiorney needs to spend could be reduced
by requiring the whistleblower to disclose his itignand to make certain written and signed
representations to the Commission or to be availebanswer questions from the
Commission at some point in time during the prodesslaiming an award so that the
Commission rather than the attorney can verifyidieatity and eligibility for an award of the
whistleblower.

Question 35: Is the Commission’s proposed proaasaliowing whistleblowers 120 days to
perfect their status in cases where the whistlebiqwovided original information to the
Commission in writing after the date of enactmdridadd-Frank but before adoption of the
proposed rules reasonable? Should the period besrshdrter (e.g., 30 or 60 days) or longer
(e.g., 180 days)?

The Commission should consider the need for antenefits of having such short time
periods. What matters is the provision of inforraatihat contributes significantly to the
successful enforcement of the securities law$dukl not matter when some additional form
has been filed. Whistleblowers should not be obdidgdo file a form to claim an award within
a certain deadline. Instead, the Commission shioellobligated to review whether a
whistleblower that provided information to the Corasion is eligible for an award right after
the receipt of monetary sanctions relating to cedexctions and the Commission should be
obligated to contact the whistleblower and to Heip with the paperwork to receive the
award.

Question 36: Are there any ways we can streaminteraake the required procedures more
user-friendly?

The Commission should promulgate rules that reghigestaff of the Commission that
interacts with whistleblowers and the whistleblogvimebsite of the Commission to remind
whistleblowers that they may be eligible for an edvahen they submit information and
require them to explain what a whistleblower ngedso. Unless a whistleblower declines to
want an award, he should be noted for such an amratde same form where he provides the
information. This should be done fully electronigatithout burdening whistleblowers with
having to file additional paper forms, to manualign them and to put them in the mail.

The staff of the Commission should have a legabakibn to electronically link
whistleblower information with at least the Comnogsactions and with the successful
receipt of monetary sanctions in Commission actidhge Commission staff should be
obligated to note whether the whistleblower’s infiation significantly contributed to the
success of the enforcement action in the filelierdovered action that is linked to the
original submission of information by the whistleler. In addition, the staff of the
Commission should have a legal obligation to cantdgstleblowers that have said that they
would like an award when they provided the inforioratand to liaise internally to collect



information that can be obtained internally. Inshehistleblowers should not be burdened
to file additional forms after the submission dbimation, to monitor deadlines or loose their
award, to monitor the Commission website everywhgther a covered action has been
submitted and then again to comply with a deadlbnfde another form to apply for an award,
etc. The process should not be designed to savefamothe Commission and to burden the
whistleblower to do the work and to coordinate ftbes of information between separate
divisions and offices of the Commission. The precgsould make it as easy as possible and
as user-friendly as possible for the whistlebloimesrder to encourage whistleblower to
provide information and to maximize the chancewlostleblowers to receive awards. After
all whistleblowers are the ones who risk economit @motional sanctions by their
employers and who should be motivated and rewateidking those risks.

Question 37: We request comment on the significahtige tension between the interests of
whistleblowers and victims in this circumstance, likelihood that this situation would arise,
and whether there is anything that the Commissamar should do to mitigate this tension.

| think such a tension between paying an awardvithiatleblower and compensating victims
is unlikely to occur since the balance of the fasdf September 30, 2010 already exceeded
451 million dollars® While the statute would require to deposit thédahount of monetary
sanctions from the action into the fund if its vl is not sufficient to pay the whistleblower,
it does not require an immediate payment of therdwathe whistleblower. In such cases, the
Commission could determine whether the whistleblsvnancial situation requires the full
award to be paid promptly or whether payment ofatvard or of parts of the award could be
postponed until victims have been compensatetelflommission thinks that this would
undermine the spirit of the statute, it could st8k the whistleblower whether he voluntarily
wants to wait for his award or for a part of hisaagvuntil so that victims can be compensated
first.

Question 38: For example, in determining whether$t,000,000 threshold for a covered
action has been met, should we exclude monetawtisas ordered against an entity whose
liability is based substantially on conduct thag tivhistleblower directed, planned, or
initiated? Should we exclude those amounts frometaoy sanctions collected for purposes
of making payments to whistleblowers?

A whistleblower should not be eligible for an aw#ndt is based on conduct that the
whistleblower directed, planned or initiated in thist place. However, whistleblowers that
were directed by others to engage in the condutttadrwere mere aiders and abettors should
be eligible for awards if they substantially cobtrie to the success of a Commission action or
a related action. Superiors and major shareholt®rs the power to retaliate against
employees who refuse to engage in certain conégch. consequence, employees may
engage in conduct out of fear of retaliation byirteenployers. In addition, employees,
especially foreign employees may not have suffickeowledge of U.S. securities law in

order to know that they are violating the law.

Question 39: Is the proposed exclusion of monetangctions ordered against an entity
whose liability is based substantially on condietttthe whistleblower directed, planned, or
initiated appropriate? Is the proposed exclusioffisient to permit the Commission to deny
awards in cases where the payment of an award wmilaainst public policy? Should we
instead exclude any wrongdoer from being eligiblesiceive an award categorically, or in

8 U.S. Securities and Exchange Commission, AnnupbRen Whistleblower Program, October 29, 2010,
http://www.sec.gov/news/studies/2010/whistlebloweport to_congress.pdb. 6




particular circumstances? Should an individual'sdeof culpability be considered as a
factor in determining whether the person is eligifdr an award? Are there other ways in
which we should limit the payment of awards to &hlp individuals?

The proposed exclusion of monetary sanctions oddagainst an entity whose liability is
based substantially on conduct that the whistlebladirected, planned or initiated is
appropriate. An individual’s level of culpabilityhsuld be considered as a factor in
determining whether the person is eligible for maal. It should also be considered as a
factor in determining the percentage amount ofthard.

Question 40: Should these provisions be narrowet] d&rso, why and in what manner?
Would these provisions encourage whistleblowemmdwide information to the Commission
regarding potential securities law violations? Ahere additional measures that the
Commission could consider to encourage and fatdit@histleblowers’ communications with
Commission staff?

These provisions should not be narrowed. The Cosianishould also ban persons to notify
or to threaten to notify foreign law enforcemengagjes or foreign prosecutors of potential
violations of foreign laws that would sanction thsclosure of information to the
Commission.

Question 41: Should the Commission consider rdexltiress other potential issues that may
arise from state bar professional responsibilitjfesiwhen the Commission staff receives
information about potential securities law violat®from whistleblowers? For example, are
there circumstances where the staff's receipt farmation from whistleblowers potentially
conflicts with the state bar professional respotiisjrules that are modeled on ABA Model
Rules of Professional Responsibility 4.4(a) andeB2If so, should the Commission consider
promulgating rules to address these potential ¢oisfP

| am not knowledgeable in state bar professiorsaasibility rules, so | do not feel qualified
to comment on this matter.

Question 42: Should the anti-retaliation protecsmset forth in Section 21F(h)(1) of the
Exchange Act be applied broadly to any person whwiges information to the Commission
concerning a potential violation of the securitia&/s, or should they be limited by the
various procedural or substantive prerequisitesdosideration for a whistleblower award?
Should the application of the anti-retaliation pigions be limited or broadened in any other
ways? For example, should the Commission consiadenglgating a rule to exclude
frivolous or bad faith whistleblower claims fronetprotections afforded by the anti-
retaliation provisions? If so, what rules shoulddmopted to address these problems?

This is also a question how the anti-retaliatioot@ctions in section 21F(h)(1) of the
Exchange Act and the congressional intent behiosetiprotections should be interpreted in
the context of other parts of section 21F and endbntext of the legislative history of section
21F. The Congressional purpose underlying Sectidndl the Exchange Act is to encourage
whistleblowers to report potential violations oétbecurities laws by providing financial
incentives, prohibiting employment-related retadiaf and providing various confidentiality
guarantees.

In my opinion, the anti-retaliation protectionssection 21F(h) of the Exchange Act should
be applied broadly to any person who provides médron to the Commission concerning a



potential violation of the securities laws. Thepslhl not be limited by the various procedural
or substantive prerequisites to consideration fehstleblower award.

The Commission should promulgate a rule that im&tspsection 21F(h)(1) of the Exchange
Act that covers each of the subsections (A)(i)(iARNd A(iii) separately. Especially the
meaning of subsection (A)(iii) is not clear. Then@uission could provide more legal
certainty through an interpretation in a rule. Titerpretation should clarify whether the
statute has extraterritorial application to U.S1 ann-U.S. employees of U.S. and non-U.S.
employers that have their principal place of warkaiforeign country. If the Commission
does not think that the statute was intended te lextraterritorial application, the
Commission should consider what alternative measuian take to encourage foreign
whistleblowers and to make those whistleblowersle/hiacluding higher percentage amount
awards to foreign whistleblowers that do not ergati-retaliation protections, rules and
liaising with Congress to change the statute.

The Commission should not promulgate a rule thatjpmetes the anti-retaliation protections
in section 21F(h)(1) to exclude frivolous or badiavhistleblower claims. | think that the
U.S. district courts are in the best position teedmaine whether whistleblower claims are
frivolous or were made in bad faith based on tleesfand circumstances of the case.

In addition, the Commission should issue rules thaify the legal obligations under section
21F(h)(2) of the Exchange Act and to install insrcontrols that ensure that all staff that
handle information from whistleblowers to protdw identity of whistleblowers and to
protect information, that could reasonably be eigxkto reveal the identity of a
whistleblower from falling into the hands of the @oyer of the whistleblower or its
representatives in order to protect the whistlelelofiom retaliation from his or her employer.

| appreciate the opportunity to comment on thesegaersaand hope that my comments are
useful in the rulemaking process. Please do notdteso contact me by e-mail if you have
any follow-up questions.

Respectfully submitted,

Georg Merkl



