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December 13, 2010

By E-mail to rule-comments@sec.gov

Securities and Exchange Commission
100 F Street, NE
Washington, DC 20549-1090

Re:  File Number S7-3310
Dodd-Frank Proposed New Exchange Act Section 21F

To Whom It May Concern:

This letter raises concerns about proposed Rule 21F-4(b)(4), contained in
Regulation 21F, which would implement the new Section 21F of the Exchange Act of
1934, as amended, entitled “Securities Whistleblower Incentives and Protection.” The
new Exchange Act section is contained within the Dodd-Frank Wall Street Reform and
Consumer Protection Act, enacted on July 21, 2010 (“Dodd-Frank™). Rule 21F-4(b)(4)
disqualifies attorneys and other specified compliance professionals from being
recognized as whistleblowers who voluntarily provide the Securities and Exchange
Commission (the “Commission”) with “original information” about a securities laws
violation that leads to a Commission enforcement action yielding monetary sanctions
exceeding $1,000,000. This exclusion carves out from the definition of “independent
knowledge” or “independent analysis™ any information derived by attorneys and to
persons such as accountants and experts when they assist attorneys on client matters,
ostensibly because of the special duties they owe to clients. This letter confines its
concerns to attorneys on account of their unique responsibilities to clients and the law’s
recognition of the attorney-client privilege.

Dodd-Frank’s exclusion of attorneys from eligibility for whistleblower awards is
a troubling sign of the Commission’s approach towards the legal profession. However, it
must be viewed in conjunction with the Commission’s position recently declining to
affirm an administrative law judge's dismissal of a Commission petition, seeking
sanctions against a broker-dealer's general counsel for failure to supervise. See Matter of



Urban, Exchange Act Rel. No. 63456, December 7, 2010. In its order, the Commission
wrote that Urban raised "important legal and policy issues” including "whether Urban's
professional status as an attorney and the role he played as (the broker-dealer's) general
counsel affect his liability for supervisory failure,” and that such issues should be
resolved as part of the normal appellate process. The Commission conveyed its message
that attorneys assume liability, not for any of their own actions (or inactions), but merely
on account of their status as attorneys. This is the functional equivalent of imposing strict
liability upon lawyers and making them guarantors of their corporate clients’
compliance. As explained below, this is both unfair and counterproductive.

The Commission implies that attorneys are expected -- if not required -- to
succeed (that is, not merely attempt) in deterring, detecting and preventing corporate
misconduct, while given no powers or tools beyond their personal abilities and diligence
to fulfill this mission and motivated only by altruism. This proposal is the latest move to
“deputize” lawyers and auditors as enforcement agents of the government -- vassals of
the Commission.

The unrewarded burden upon attorneys will grow. Attorneys (deemed to be
unofficial, statutory deputies) would enjoy no governmental immunity (nor would they
enjoy the other benefits of government employment), but in fact would bear enhanced
liability and legal exposure for others’ misconduct. Moreover, attorneys would have
imposed upon them the difficult and unenviable task of ferreting out misconduct or fraud,
essentially on an “or else” basis, while surrounded by people with both the motive and
opportunity to actively defraud, deceive or interfere with attorneys trying to effect
compliance, due diligence or other tasks, or try to defraud or deceive them in order to
conceal a fraud or scheme. Some of these people will be the direct “bad actors,” the
architects of a scheme. Others can be anyone else discovering or aware of the scheme.
Attorneys (and accountants) will have to contend with active interference from each
group. The first class merely seeks to avoid detection. The second class may be more
dangerous, as Dodd-Frank gives its members the incentive to uncover and then conceal
evidence of fraud or illegality — including deliberately hiding it from the attorneys and
accountants this proposal deems responsible for its discovery — in order to personally
profit from this proposal’s whistleblower rewards.

| submit that the best investigative, muckraking lawyer would have a hard time
uncovering many instances of corporate wrongdoing, where the lawyer is without the
actual power to obtain or compel the production of documents or preservation of
evidence. Such a lawyer faces an unenviable and nearly impossible task, for his or her
performance will be entirely dependent on others. This means depending on the honesty
and obedience of the same people who gain from obstructing, deceiving or defrauding
that same attorney, either to continue the fraud or scheme, or to conceal their knowledge
in order to profit from a subsequent whistleblower report. The latter group could rely on
proposed Rule 21F-4(a)(1) which, if enacted, would credit an individual with acting
“voluntarily” in certain circumstances where the individual was aware of fraudulent
conduct for an extended period of time, but chose not to come forward as a whistleblower
until after he became aware of a governmental investigation or examination, such as by



observing document requests being served on his employer or colleagues, but before he
received an inquiry, request, or demand himself, assuming that he was not within the
scope of an inquiry directed to his employer.

The Commission ignores these practical considerations, choosing instead to
reserve special, negative treatment for attorneys, to make them a “targeted class”
specifically chosen to bear the legal liability — and quite possibly, the jail time — for
others’ actions. The moral hazard this creates is obvious. The shifting of responsibility
towards non-actors encourages wrongdoers to engage in further misconduct. If this
misguided policy is an effort to compel greater diligence by lawyers or adherence to the
“law,” such an objective is based on its own set of troubling assumptions.

The Commission seems to want to redirect attorneys’ duty away from their clients
and towards the government. This ignores the duty of the attorney, which is and has been
to zealously represent his/her client. Instead, the Commission (and often also the
Department of Justice) implies that the attorney’s primary responsibility is to prevent
his/her corporate client’s misconduct. While almost all attorneys would agree with the
desirability of preventing a client’s wrongdoing (in short, to save a client from itself), the
reality is that an attorney who fails to represent his or her client’s lawful interests will
face clients” complaints to the state judiciary or bar association, abandonment by clients
and an eventual diminution in his or her business generation.

It is encouraging to see that the drafters of Dodd-Frank recognized the sanctity of
the attorney-client privilege. However, the recognition of that privilege as both an
impediment and burden upon lawyers is far less complete. An attorney who discovers
wrongdoing is permitted to withdraw from representation, but often cannot avail himself
of the crime-fraud exception to the privilege. The attorney is thus strongly dissuaded
from taking actions to alert others to even a suspicion of a crime or fraud. An attorney
who steps forward without possessing proof of fraud or criminality beyond a reasonable
doubt, even with the strongest indications and clearest of consciences, risks disciplinary
proceedings (of which one potential consequence is the loss of one's professional license)
and possibly-ruinous civil litigation from a client who was not ultimately prosecuted or
convicted. As a result, an attorney-witness wishing to act altruistically or morally faces
the choice of imperiling his or her career and risk ruinous litigation. The reasonable
attorney, unlike his layperson colleagues, is most often unable to proactively confront or
prevent corporate wrongdoing, both for reasons of personal, financial or professional
self-preservation, and because lawyers are already viewed as whistleblowers — or de facto
government agents -- by corporate wrongdoers.

Attorneys who discover wrongdoing by corporate clients face an additional
conundrum. While whistleblowing can mean career ruin, as explained in the preceding
paragraph, the alternative of remaining silent to ensure one’s obedience to the attorney-
client privilege (if merely to preserve one's career and avoid ruinous litigation) can
trigger a hostile, accusatory response from regulators and prosecutors who realize that
lawyers (that is, other lawyers) are a politically unpopular class (and also generally
derided by the public and news media) and hence are vulnerable targets. Add to the mix



that any report or allegation about a lawyer breaking some law or rule is likely to
generate press attention, and one can see where career-ambitious and politically-
ambitious regulators and prosecutors can be motivated to create lawyer-targets.

Moreover, compliance professionals like attorneys and auditors are increasingly
vulnerable to criminal liability (even when there is no criminal intent!). This is especially
possible when a criminal charge such as conspiracy to commit a substantive offense can
be predicated on theories such as conscious avoidance and where evidence of the
professional’s alleged involvement may take the form of the professional’s own efforts to
investigate suspected wrongdoing or, even worse, uncorroborated and prospectively
perjurious testimony by an admitted co-conspirator who would be able to take advantage
of a perceived government animus towards the “disfavored professions” to scapegoat
someone in an effort to gain leniency at sentencing.

In such a scenario, the lawyer -- through no fault of his own -- can end up with a
choice of picking his battle. Remain faithful to his professional obligations and invite
government "scrutiny,” or succumb to pressures to assist a government inquiry (or else
face investigation), thus imperiling oneself professionally. As a policy matter, it is
incongruous how regulators can fairly expect members of any profession to sustain
increasing expectations and burdens, increasing liabilities and penalties, and continue to
be motivated only by altruism and regulators' self-serving declarations as to the scope of
such professionals' duties.

The Commission has justified its attorney exclusion by citing the need to preserve
the integrity of the attorney-client privilege and remove the financial incentives for
attorneys or others to breach the attorney-client privilege by submitting tips disclosing
privileged communications. However, proposed Section 21F’s objective of combating
and reducing corporate fraud is incompatible with its predicted operational effect of
discouraging, deterring and interfering with the abilities of capable, conscientious
lawyers and auditors from performing their duties. Rather, it will make attorneys
increasingly conscious of their membership in a politically-unpopular group to which
Congress seeks to shift liabilities and assign a “designated defendant” status.

It should not be assumed that such lawyers will willingly assume such liabilities
and, unigue among all actors (save for auditors) in the corporate world, continue to
practice in a thankless, perilous regulatory environment out of altruism. It is far more
likely — and economically rational -- that such able, conscientious lawyers will abandon
their jobs and the legal profession entirely rather than remain as targets of convenience
for others. The end result will be that the professions whose members are declared to be
most able to discover or deter wrongdoing — in essence, to do the government’s job — will
become increasingly populated by the ineffective, incompetent or corrupt.

If Congress and the Commission are of the view that attorneys are ineligible for
whistleblower rewards because they should not benefit from doing their jobs, simple
fairness and the desire to avoid creating a moral hazard dictate that this principle should
extend to all corporate employees and affiliated persons. Accordingly, | suggest that



Dodd-Frank’s Section 21F be revised to exclude from eligibility any employee,
independent contractor, vendor, or affiliated person (such as relatives of any of the
foregoing) of the company or entity which is the subject of an alleged securities law
violation. Government should not reward people for doing what they should be doing in
the first place. Government should also not be “playing favorites” and singling out
members of certain professions for disfavored status.

Sincerely

/s/ Eric Dixon, Esq.

Eric Dixon, Esg.

Eric Dixon LLC
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Fifth Floor

New York NY 10011

Ph. 917-696-2442

E-mail: edixon@NY BusinessCounsel.com




