Mr. Brent J. Fields
Secretary
Securities and Exchange Commission
100 F Street, NE
Washington, DC 20549-1090
February 16, 2016
Dear Secretary Fields,
Comment on Proposed Rule Requiring Disclosure of Payments by Resource Extraction Issuers, File
No. S7-25-15; Release No. 34-76620
We welcome the opportunity to provide comments to the Securities and Exchange Commission (the
“Commission”) on proposed Rule 13q-1 and amendment to Form SD implementing Section 1504 of
the Dodd-Frank Wall Street Reform and Consumer Protection Act (Section 1504) requiring payment
disclosure by resource extraction issuers.
The Natural Resource Governance Institute (NRGI), an independent, non-profit organization, helps
people to realize the benefits of their countries’ oil, gas and mineral wealth through applied
research, and innovative approaches to capacity development, technical advice and advocacy. NRGI
is recognized for its technical expertise, and has been involved in the development of mandatory
reporting requirements for the extractive industries in the United States, European Union and
Canada. We have also contributed extensively to the development of the Extractive Industries
Transparency Initiative (EITI), including serving on the initiative’s board since its inception and
contributing to the revised version of the EITI Standard adopted in 2013.
In this submission we urge the Commission to require disclosure of payments to governments
related to physical commodity trading of oil, gas and minerals.





First, we demonstrate the scale of these payments to governments and how they are prone
to corruption.
Second, we demonstrate how the statutory language under Section 13(q) of the Exchange
Act added by Section 1504 clearly allows for the inclusion of such payments within the
Commission’s final rule.
Third, we show how trading payments are a commonly recognized revenue stream related
to the commercial development of oil, natural gas and minerals, and show growing
international attention around their transparency (including from the EITI).

This submission relates to the following sections and questions contained in the proposed rule and
request for comment:





Section I.E.1: The U.S. Government's Foreign Policy Interest in Reducing Corruption in
Resource-Rich Countries
Section 2.B: Definition of “Commercial Development of Oil, Natural Gas, or Minerals”
(particularly questions 6, 9 and 12)
Section 2.C.1: Definition of “Payment” / Types of Payment (particularly question 13)
Associated instructions on proposed Item 2.01 of Form SD (particularly Items 2.01(c)(2),
2.01(c)(4) and 2.01(c)(9)(iii).

1. Payments to government related to physical commodity trading of oil, gas and minerals
are economically important, seldom disclosed, and prone to corruption.
The Commission has made clear that it sees Section 13(q) and the rules required thereunder as
“intended to advance the important U.S. foreign policy objective of combatting global corruption
and, in so doing, to potentially improve accountability and governance in resource-rich countries
around the world.”1 In order for Section 13(q) to be comprehensive and contribute to combatting
corruption across all major payment transactions, it is essential that trading-related payments are
included in the final rules.
In most oil producing countries, the state receives a share of production, which is typically then sold
by the national oil company. In addition to this share of production, national oil companies also
develop their own resources independently and sell those resources on the international market if
they are not destined for local consumption. While most common in oil producing countries, some
state-owned mining companies make similar commodity sales.
As a major stream of government revenue, the proceeds from the sale of state-owned commodities
should be used for public benefit. In many countries, in fact, payments received from the sale of oil
or gas represent the country’s largest revenue stream. From 2011 to 2013, the total value of sales by
the national oil companies of Africa’s 10 top oil producers equaled 56% of their combined
government revenues (and more than 10 times international aid to these countries).2 In countries
like Iraq, Nigeria, Libya and Angola, the majority of total government revenues come from crude oil
sales by the national oil company. For example, Nigeria’s state-owned national oil company, the
Nigerian National Petroleum Corporation (NNPC), sells around one million barrels of oil a day, or
almost half of the country’s total production. In 2013, NNPC oil was worth an estimated $41 billion
which equalled 61% of government revenues.3 The tax and other royalty payments to the Nigerian
state (the payments already clearly accommodated under Section 13(q)) totaled significantly less
than this amount.
Despite their size, these payments to governments are seldom disclosed, due in part because
physical commodity trading has received less external scrutiny than other parts of the extractive
sector value chain. There are numerous examples of how this secrecy has been abused. Corruption
can occur in the sale transactions themselves, as they did perhaps most famously in the Iraq Oil-forFood scandal.4 For example, Republic of Congo’s state-owned oil company reportedly sold oil at a
favorable price to a Geneva-based trading company, reportedly close to the Congolese President's
son– resulting in lost funds that should have entered the treasury.5 Corrupt oil sale deals signed by
the previous Nigerian government lost the country as much as $16 per barrel, and have since been
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cancelled by the new administration of President Buhari.6 Secrecy in oil sales also allows
governments to hide how much revenue they receive. In Angola, for instance, the IMF revealed that
the national oil company had illegally and secretly spent $32 billion in oil sale revenues in 2007 to
2010 – funds that should have entered the public budget.7
These corruption risks have been widely acknowledged but insufficiently addressed. For example,
the Organization for Economic Co-operation and Development’s (OECD) Policy Dialogue on Natural
Resource-based Development has developed a typology on corruption risks in extractives where
commodity trading features prominently. A 2015 report from the Policy Dialogue noted the
“corruption risk in commodity trading which represents a potentially huge loss of revenues for
producing countries considering the financial volumes involved in the commodity trading sector.”8
The Swiss government has recognized the reputational risk posed by being the world’s largest
commodity trading center, noting that “the commodities industry is…associated with…challenges
that must be taken seriously, including the need to respect human rights and environmental
standards in resource-exporting countries and the problem of governance deficiencies in many of
those countries. These challenges may also bring with them reputational risks both for individual
companies and for Switzerland.”9
The U.S. has a great interest in ensuring that payments related to trading are disclosed in a
consistent and timely fashion. Two countries of great interest to U.S. foreign policy, Iraq and Iran,
demonstrate this clearly. In Iraq, payments made by international buyers for the state’s share of
crude oil (crude oil export sales) amounted to approximately $80 billion in 2013, an amount which
constituted most of Iraq’s federal budget and foreign exchange earnings for that year. These
payments which were made to the state-owned Iraqi Oil Marketing Company (SOMO) by 42
companies, included the following SEC issuers: BP, Chevron, ENI, ExxonMobil, Phillips 66, Royal
Dutch Shell, Total and Valero.10
In Iran, with the lifting of international sanctions, major commodity traders have started to buy
Iranian crude oil. On 14 February 2016, the National Iranian Oil Company confirmed that SEC issuer
Total was due to receive 2 million barrels of crude oil.11 In order to deter corruption in oil sales, it is
essential that the SEC ensure disclosure of payments made by SEC issuers to Iran for the purchase of
oil.
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2. The Commission has discretionary authority under Section 13(q) to include payments to
governments related to physical commodity trading of oil, gas and minerals.
We demonstrate below how the Commission has authority under Section 13(q) to include payments
to governments related to the physical commodity trading of oil, gas and minerals; and recommend
how the Commission could modify its rule under Section 13(q) to account for this. As we make clear
in this submission, the Commission should not disregard this important payment stream; indeed, to
do so would undermine the intent of the statute.
Section 13(q) gives the Commission authority to include trading as an activity under its definition of
“Commercial Development of Oil, Natural Gas, or Minerals” and as a specific payment type under
the definition of “payment”. It is essential that trading as a type of activity and trading-related
payments as a payment type are both integrated into the final rules.
In terms of “Commercial Development of Oil, Natural Gas, or Minerals”, we believe that a
modification to the Commission’s definition of “export” presents a simple and internally consistent
means to ensure that trading-related activity is included in the final rules. We would recommend
that proposed Item 2.01(c)(4) of Form SD is amended as follows:
(4) Export means the movement of a resource across an international border from the host
country to another country by a company with an ownership interest in the resource. This
includes trading activities where payments are made by an issuer for the purchase of oil,
natural gas or minerals from a government (including a state-owned company). Crossborder transportation activities by an issuer that is functioning solely as a service provider,
with no ownership interest in the resource being transported, would not be considered to
be export.
The revision proposed above would explicitly include trading-related payments in the Commission’s
definition of “export.” The majority of commodity sale transactions between governments and SEC
issuers are export transactions, in which governments receive financial payments in exchange for
raw materials which are then exported across international borders.
However, we note that the Commission also has the discretion to include any “other significant
actions relating to oil, natural gas, or minerals” within the scope of “commercial development of oil,
natural gas, or minerals”. For a significant number of resource rich countries, trading-related
activities are among the most financially significant actions undertaken. Were the Commission to
decide to include a further action within its definition of “commercial development”, we would
propose the following modifications to Item 2.01(c)(2) of Form SD as follows:
(2) Commercial development of oil, natural gas, or minerals means exploration, extraction,
processing, and export, and physical trading of oil, natural gas, or minerals, or the
acquisition of a license for any such activity.
In terms of types of payment, Section 13(q) clearly provides for the inclusion of “other material
benefits” subject to the requirement that they are “part of the commonly recognized revenue
stream for the commercial development of oil, natural gas, or minerals.” According to Section 13(q),
these “other material benefits” must be consistent with the EITI’s guidelines “to the extent
practicable.”12 As we have demonstrated, trading-related payments are often the most material
benefit which a government receives in relation to the commercial development of oil, natural gas,
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or minerals. We also demonstrate in section 3 below that these payments are now considered a
commonly recognized revenue stream for the commercial development of oil, natural gas, or
minerals, including within the EITI standard.
We therefore recommend an additional payment type is added to Item 2.01(c)(9)(iii) of Form SD as
follows:
Payments, including payments in-kind, relating to trading activities where an issuer
purchases oil, natural gas or minerals from a government (including a state-owned
company).
In most cases, the payments involve a company paying for commodities with money. There are
exceptions, however, which the rules should clearly mention as in-scope. These include oil, natural
gas or minerals that are exchanged for other commodities. For instance, in 2010 to 2014, Nigeria
exchanged $35 billion worth of crude oil (around 210,000 barrels per day) for petroleum products
such as gasoline and diesel, and these “swap” deals featured a range of serious governance
problems. The exceptions also include commodity-backed loans, through which governments repay
financing obligations with raw materials, and deals that see oil or minerals exchanged for the
construction of infrastructure.
The final rules should also define the requisite level of granularity. As with other forms of payment,
providing information broken down by contract (in line with the Commission’s proposed approach to
project definition) will help to increase accountability and avoid obscuring important information not
visible at a more aggregated level.
3. Trading-related payments to governments are now commonly recognized as a revenue
stream from the commercial development of oil, natural gas, or minerals.
Finally, we wish to demonstrate how payments to governments related to physical trading of oil, gas
and minerals are now a commonly recognized revenue stream, and how the reporting of these
payments is growing. Moreover, we explain how including trading-related payments within the final
rules would enable the Commission to leverage international action in this area. In this way, the final
rules would contribute to the Commission’s statutory mandate that “[t]o the extent practicable, the
rules . . . shall support the commitment of the Federal Government to international transparency
promotion efforts relating to the commercial development of oil, natural gas, or minerals.”13
Since 2013, the EITI has included trading-related payments within its reporting requirements. In
terms of U.S. foreign policy, we note that a U.S. government representative was on the EITI
International Board which agreed this requirement in 2013.14 Requirement 4.1.c of the EITI Standard
reads as follows:
Sale of the state’s share of production or other revenues collected in-kind:
Where the sale of the state’s share of production or other revenues collected in-kind is
material, the government, including state owned enterprises, are required to disclose the
volumes sold and revenues received. The published data must be disaggregated to levels
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commensurate with the reporting of other payments and revenue streams (Requirement
5.2.e).
Requirement 4.1.c will result in reporting on commodity sale payments in around seventeen EITI
member countries.15 These are the EITI countries where state-owned oil or mining companies sell
commodities on the government’s behalf. Already, the requirement has triggered the publication of
oil sales payment data in countries including Albania, Ghana, Iraq, Nigeria, Norway and the Republic
of Congo.16 In Iraq, for example, each buying company reported how much it paid to the
government, the government reported how much it received, and these two figures were reconciled
(see excerpt in Annex 1).
Given its voluntary nature, EITI is unable at present to bring transparency to trading-related
payments for stakeholders in non-member countries such as Iran, Libya, Angola or Equatorial
Guinea. Even in EITI implementing countries, the information disclosed tends to be delayed which
has an impact on efforts to deter corruption and engender accountability; for example, the most
recent EITI trading data for Iraq and Nigeria covers only 2013 and 2012 respectively.
Prompted by the EITI’s action in this area, Swiss-based trading company Trafigura (the world’s third
largest oil trading company) chose to voluntarily publish its trading-related payments to
governments in 2015. Trafigura’s report, limited to EITI implementing countries, again demonstrates
the magnitude of these revenue streams to governments. Trafigura disclosed a total of $4.3 billion in
payments to the national oil companies of Colombia, Ghana, Nigeria, Norway, Peru and Trinidad and
Tobago.17 The report also suggests the feasibility of this kind of reporting for companies, and
Trafigura has heralded the value of this transparency in their relations with the public, investors and
creditors.
Several actors have noted the need for home country governments, such as the U.S., to move on this
issue. The Africa Progress Panel, chaired by former UN Secretary-General Kofi Annan, has called for
the inclusion of commodity trading within the scope of Section 13(q) and the EU Directives.18
Speaking in terms of the need to improve governance of trading, the EITI International Secretariat
has noted in its own brief that efforts in major trading hubs such as the U.S., Switzerland and U.K are
important: “disclosure requirements in the home jurisdictions of trading companies may
contribute.”19

15

The 17 countries are Albania, Azerbaijan, Cameroon, Chad, Colombia, Côte d’Ivoire, Ghana, Indonesia, Iraq,
Mauritania, Mozambique, Myanmar, Nigeria, Norway, Republic of the Congo, Trinidad and Tobago and Yemen.
EITI, The EITI, NOCs and the First Trade, March 2015. Available at
https://eiti.org/files/EITI_Brief_NOC_FirstTrade_March2015.pdf
16
For more on implementing country reporting, see: EITI, The EITI, NOCs and the First Trade, March 2015.
17
Trafigura, 2015 Responsibility Report, p. 17. Available at: http://www.trafigura.com/media/3250/trafigura2015-responsibility-report-en.pdf. Also see Annex.
18
Africa Progress Panel, Equity in Extractives, 2013, p. 97: “All countries should adopt and enforce the projectby-project disclosure standards of the US Dodd-Frank Act and comparable EU legislation, applying them to all
extractive industry companies listed on their stock exchanges. These standards should also include
commodity trading.” [emphasis added] Available at: http://app-cdn.acwupload.co.uk/wpcontent/uploads/2013/08/2013_APR_Equity_in_Extractives_25062013_ENG_HR.pdf.
19
EITI, The EITI, NOCs and the First Trade, March 2015, p. 4.

6

Responding to these developments, Switzerland (a leading commodity trading hub) has signalled
that it would include a requirement to disclose trading-related payments as part of its upcoming
extractives transparency law as part of an “internationally agreed process”:20
Transparency in the commodities sector
In addition, the Federal Council wishes to make financial flows within the commodities sector
more transparent, and thus promote responsible action on the part of companies…As
proposed in the consultation draft, the Federal Council is to have the power to extend these
transparency provisions to companies trading in commodities, as part of an internationally
agreed process.21
If the Commission clearly included commodity trading payments in its final rules, it would strongly
encourage other jurisdictions to move in the same direction.
The International Monetary Fund has recognized trading-related payments to governments in its
new Fiscal Transparency Code which features a Resource Revenue Management pillar, currently in
draft form.22 The draft Resource Revenue Management pillar explicitly includes trading in resource
revenue reporting, noting that: “governments and resource companies should provide
comprehensive, timely, and reliable reports on holdings of natural resource rights, on extraction and
trading activities, and on collections and payments of resource revenue.” It also recommends that
resource companies publicly report on their payments to and from governments that relate to
trading activities (Section 4.2.2).
This section has illustrated the increasingly widespread recognition that commodity trading
payments need the same kind of public scrutiny and accountability as other forms of payment in the
oil, gas and mining sectors.

Conclusion
Revenues accrue to resource rich countries through multiple types of payments. The Commission
has identified many of the most common payment types. However, especially for many oil producing
countries around the world, payments arising from the sale of crude oil constitute the largest
revenue stream from the commercial development of oil, gas and minerals.
In order to avoid a substantial gap in the reporting of payments, the Commission should clearly
include the payments that issuers make when purchasing oil, gas or minerals from governments,
including state-owned companies in its final rules. As described above, the size of these payments
and the associated corruption risks render such reporting an essential part of this type of
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transparency – something that has already been recognized and acted upon by the EITI and
acknowledged by several other international bodies.
We appreciate the opportunity to submit this comment and would welcome the opportunity to
discuss our submission with you in further detail. Please do not hesitate to contact us with any
questions.

Sincerely,

Dr Alexandra Gillies
Director of Governance Programs
Natural Resource Governance Institute

Joseph Williams
Senior Advocacy Officer
Natural Resource Governance Institute

ANNEXES:
ANNEX 1: Excerpt of Iraq 2013 EITI report breaking down trading payments and receipts by buying
company
ANNEX 2: Excerpt and translation of trading transparency provisions in Swiss preliminary draft law
and accompany report
ANNEX 3: Excerpt of Trafigura’s trading related payment disclosures
ANNEX 4: Excerpt from NRGI, Swissaid and Berne Declaration report Big Spenders – Swiss Trading
Companies, African Oil and the Risks of Opacity, 2014, p. 7 showing national oil company oil sales
relative to overall government revenues, 2011–2013.
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ANNEX 1: Excerpt of Iraq 2013 EITI report breaking down trading payments and receipts by buying
company

Source: Iraq EITI report for 2013 (published Dec. 2015) pp. 39-40. Available at:
https://eiti.org/files/ieiti_2013_final_report_-_v2_5_0.pdf
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ANNEX 2: Excerpt and unofficial translation of trading transparency provisions in Swiss preliminary
draft law and accompany report
Preliminary draft law, article 964f (original)

Preliminary draft law, article 964f (unofficial translation)
Article 964f: F: Extension of scope
As part of an internationally agreed process, the [Federal] Council can prescribe that companies
which are active in commodity trading are equally subjected to all obligations of articles 964a-964e.
http://www.ejpd.admin.ch/dam/data/bj/wirtschaft/gesetzgebung/aktienrechtsrevision14/vorentwf.pdf (p. 56)

Report accompanying preliminary draft law (original)

Report accompanying preliminary draft law (unofficial translation)
Article 964f: Extension of scope
This delegation authority allows the Federal Council to prescribe by order, as part of an
internationally agreed process, that the obligations referred to in art. 964a ss AP-CO also apply to
companies active in commodities trading and to agree the criteria determining which specific
companies are concerned. The Federal Council can therefore adapt the regulation quickly and
flexibly. There is an internationally agreed process in place if several important commodity trading
centers apply the transparency provisions to commodity traders. The extension of the scope would
allow for transparency in payments, in cash or in kind, made to governments authorities.
http://www.ejpd.admin.ch/dam/data/bj/wirtschaft/gesetzgebung/aktienrechtsrevision14/vn-berf.pdf (p. 169)
10

ANNEX 3: Excerpt of Trafigura’s trading related payment disclosures

Trafigura, 2015 Responsibility Report, p. 17. Available at:
http://www.trafigura.com/media/3250/trafigura-2015-responsibility-report-en.pdf
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ANNEX 4: National oil company oil sales relative to overall government revenues, 2011–2013

Source: Natural Resource Governance Institute, Swissaid and Berne Declaration, Big Spenders –
Swiss Trading Companies, African Oil and the Risks of Opacity, 2014, p. 7
http://www.resourcegovernance.org/sites/default/files/BigSpenders_20141014.pdf
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