
 
 

 

         
  

  
 

 
     

 
 
 

          
   

 
 

 
 

 

 
 

 
 

 

  

 
 

  

 
 

 

B 
Investment Office 
P.O. Box 2749 
Sacramento, CA 95812-2749 
Telecommunications Device for the Deaf - (916) 795-3240 
Telephone: (916) 795-4129; Fax: 916-795-2842 

April 21, 2010 Via E-Mail: rule-comments@sec.gov 

Elizabeth Murphy 
Secretary 
Securities and Exchange Commission 
100 F Street, NE 
Washington DC  20549-1090 

Re: File Number S7-25-09 (Possible Rescission of Rule 436(g) Under the 
Securities Act of 1933) 

Dear Ms. Murphy: 

I am writing on behalf of the California Public Employees’ Retirement System 
(CalPERS), the largest public pension fund in the United States with approximately 
$210 billion in global assets invested on behalf of 1.6 million beneficiaries.  We 
appreciate the opportunity to provide comment on whether the Commission should 
rescind Rule 436(g) under the Securities Act. CalPERS relies on the quality and 
integrity of market information to allocate capital on behalf of our beneficiaries. Credit 
ratings make a critical contribution to those decisions. Therefore, we closely concern 
ourselves with the reform of national recognized statistical rating organizations 
(NRSRO), or credit rating agencies (CRA, CRAs.) 

CalPERS is affected across its portfolio both directly and indirectly by credit ratings. 
CalPERS internally manages approximately $50 billion in fixed income securities in 
sectors that range from US Government, Corporate, Structured (Mortgages and Asset 
Backed Securitizations), and Foreign Sovereign. CalPERS appreciates the 
Commission’s recognition of the systemic importance of CRAs, their role in the capital 
formation process and the need for increased regulation of this critical gatekeeper role 
in the debt markets. 

CalPERS believes that liability under Section 11 of the 1933 Act for intentional 
misconduct, recklessness and negligence be extended to CRAs by the elimination of 
the Rule 436(g) exemption, making credit rating agencies civilly liable for misstatements 
or omissions which they cause to be placed in securities offerings.  In CalPERS’ view, 
this would represent a large step forward in deterring harmful conduct by the CRAs in 
the area of structured finance. 
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As with any changes to federal law concerning regulation of CRAs, the contemplated 
rescission of the Rule 436(g) exemption should be done in such a way as to not cause 
federal pre-emption, thereby allowing injured investors to enforce their state statutory 
and common law rights where appropriate.  In general, any legislative or regulatory 
provisions related to credit rating agency liability should not be construed as 
preempting, limiting, superseding, affecting, applying to, or modifying any State laws 
providing a private right of action for money damages. In connection with the 1934 Act 
regulation, information disclosures by credit rating agencies should not qualify the credit 
ratings for the safe harbor provision in the Private Securities Litigation Reform Act, 15 
U.S.C. § 77z-2 (c)(1)(A)(i). 

Attachment 1 provides CalPERS comment letter to the Securities and Exchange 
Commission dated December 10, 2009, which elevates this suggestion to eliminate 
Rule 436(g) as well as comments on additional SEC proposed reforms to improve both 
transparency and accountability for credit ratings. 

In 2009, CalPERS also submitted testimony to the House Committee on Oversight and 
Government Reform discussing CalPERS experience of using CRAs, the impact of their 
failure on institutional investors, and specific recommendations to reform credit ratings 
agencies.  Attachment 2 is CalPERS testimony for your reference in response to the 
Commission’s request for comment related to the impact of credit ratings on investors. 

Thank you for considering our comments. If you would like to discuss any of these 
points, please do not hesitate to contact me at (916) 795-9672, or via e-mail at 
anne_simpson@calpers.ca.gov. 

Sincerely, 

ANNE SIMPSON 
Senior Portfolio Manager 
Corporate Governance 

cc:	 Joseph A. Dear, Chief Investment Officer - CalPERS 
Eric Baggesen, Senior Investment Officer - CalPERS 
Curtis Ishii, Senior Investment Officer - CalPERS 
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