
Securities and Exchange Commission 
100 F Street NE,  
Washington, DC 20549-109 

Re: File Number S-7-24-16   Universal Proxy  

Attention:  Chair Gary Genslar   
                    Commissioner Caroline A. Crenshaw  
                    Commissioner Allison Herren Lee  
                    Commissioner Hester M. Peirce 
                    Commissioner Elad L. Roisman 
                     
Dear Commissioners:  

As is broadly acknowledged, proxy fights can often turn nasty, sapping management attention and 
resources.  This is especially true for small companies who can ill-afford a struggle over governance and 
control.  The rules of engagement decidedly tilt towards corporate activists, who enjoy proxy advisory 
relationships, top tier legal and investment banking advice, and often the element of surprise.  Small cap 
companies under $500 million, who are the target of over 80 percent of activist proxy fights1, are simply 
outgunned.   

One less-recognized activist advantage stems from the Bona Fide Nominee Rule.  I applaud that the 
Securities and Exchange Commission (“SEC” or “the Commission”) is once again considering a reform of 
the Bona Fide Nominee Rule, and a proposal for a Universal Proxy Ballot.   

The Bona Fide Nominee Rule limits shareholder choice.  In contested Board elections, it stipulates that a 
target company’s slate of board nominees and an activist’s slate must agree to give shareholders the 
right to split each slate of nominees on proxy ballots.  This is about as likely as a Hatfield-McCoy peace 
conference.  

The hands of voting shareholders are effectively tied when it comes to sending a message to existing 
company leadership, or conversely, sending the opposite message to dissidents.  The only practical way 
to split competing board nominee slate is to physically attend the shareholder voting meeting and use a 
standard voting card.  

Under the Commission’s proposed Universal Proxy Ballot, shareholders could mix board candidates 
without attending the meeting.     

I only wish the Universal Proxy Ballot was in place when I ran the company I founded, Online Resources 
Corporation (Nasdaq: ORCC).  ORCC helped pioneer online banking software-as-a-service (“SaaS”) and 
held 5 major patents on its unique real-time payments network.   
 
With its model of recurring revenue leveraged over relatively fixed cost, ORCC consistently grew both 
top and bottom lines going into the financial meltdown of 2008-09.  Many banking clients were merged 
away from us, and some failed.  Our high revenue growth stalled.  
 
ORCC responded early by cutting costs aggressively.  It was painful, but the steps we took resulted in 
continued double-digit Ebitda growth and robust margin expansion.  This allowed ORCC to pre-pay its 



debt and strengthen its balance sheet – no small matter in that time in bolstering client and shareholder 
confidence.   
 
Nevertheless, a new director representing a privately placed convertible preferred shareholder, 
unexpectedly pushed hard to sell the company.  On advice from independent third-party advisors and 
after due board deliberation, every one of seven independent directors disagreed with putting ORCC up 
for sale.  This led to lawsuit threats by the dissident’s director and a proxy fight for three of nine board 
seats. 
 
The situation was further complicated after proxy advisor Institutional Shareholder Services (ISS) backed 
the dissident director, while proxy advisor Glass Lewis backed the company’s slate of director nominees.  
Though some shareholders wanted us to be open for a sale, not one major shareholder indicated that it 
was the right time to sell – let alone solicit a sale.    
 
On the eve of the vote, our voting solicitor advised that ORCC could be materially impacted by the 
inability of our institutional investors to split their proxy vote.  As hard as we tried, none of our major 
institutional shareholders was willing to invest the time and cost to travel to our shareholder meeting.   
 
In the final tally, all three nominees of the dissident’s slate were elected.  All were competent but none 
had payments experience.  When a legacy director subsequently resigned, the handwriting was on the 
wall for me.  I accepted retirement.  Afterward, the company rotated through several CEOs, none with 
payments industry experience.  Many members of ORCC’s seasoned executive leadership quit or were 
asked to leave.     
 
Through all this mess, ORCC lost momentum.  One highly respected CEO of a payments competitor was 
astonished how ORCC threw away its opportunity to transform the industry.  Instead, a highly innovative 
and successful company was eventually sold at a fire-sale price.     
 
It isn’t pleasant to remember these events, but I do so to make this point: ORCC’s major shareholders 
did not have the freedom, under practical terms, to split their vote.  I strongly support the Commission’s 
reform in making the shareholder vote the same for those who attend the annual meeting and those 
who cannot.  A Universal Proxy Ballot will do this.  
 
Thank you for considering my comments as part of your deliberative process, and please feel free to 
contact me should you have any questions related to these comments.   
 
Respectfully,  
 
 
 
Matthew P. Lawlor 
Founder, Former Chair & CEO  
Online Resources Corporation  

 
Footnote: 

1. Duncan Herrington, “Interpreting the Statistics on US Proxy Fights”, Ethical Boardroom, May 22, 
2017 


