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a certain extent, from market participants that would seek to profit from knowledge of a fund's trading 

intentions or strategies. Protecting confidential trading information reduces fund trading costs and 

provides greater returns to their investors.6 

NMS Stock ATSs also pose unique challenges for funds because these important trading venues 

typically disclose little information to the public. Regulation A TS permits NMS Stock ATSs to operate 

in a far less transparent manner than national securities exchanges because it deems confidential all 

information reported on Form ATS, amendments to the form, and ATS quarterly reports. 

Consequently, many NMS Stock A TSs do not disclose even basic information about their operations, 

fee schedules, or the potential conflicts ofinterest that might arise as a result of the activities oftheir 

broker-dealer operators. 

In contrast to Regulation A TS, the Commission's rules governing the registration and 

operation ofnational securities exchanges promote transparency by requiring all national securities 

exchanges to disclose extensive information about their activities to both the Commission and the 

public. The uneven regulatory landscape between NMS Stock ATSs and exchanges may have been 

appropriate when the Commission adopted Regulation A TS, but it now constrains funds' ability to 

assess fully the relative merits ofthese functionally similar trading venues. 

We strongly support the SEC adopting the proposal, which would provide market participants 

with substantially more information about NMS Stock A TSs. The new rules would significantly 

enhance the understanding of funds and other market participants ofthe potential conflicts ofinterest 

that may arise as a result of the other business activities ofthe broker-dealer operators ofthese trading 

venues. The new rules also would provide funds basic information about how these venues operate, 

including the treatment ofdifferent subscribers and subscriber orders on an A TS. The transparency 

that would result from making Form ATS-N filings available publicly would provide a valuable tool for 

funds to use to assess NMS Stock A TSs, make informed routing decisions, and evaluate the 

performance of their brokers.7 Absent regulatory action, market participants will continue to have 

difficulty obtaining this critical information and certain market participants, especially smaller funds, 

might not be able to obtain this information at all. 

6 We have expressed related concerns about front running and disclosure about investment strategy in the context of 

holdings reports to the Commission. See Letter from David W. Blass, General Counsel, Investment Company Institute, to 

Brent J. Fields, Secretary·, Securities and Exchange Commission, dated August 11, 2015, available at 

http; //www.sec.g.ov/commenrs / s?-08-l 5/s708 l 5-3 l 5.pdf. 

7 Proposed Rule 304(b). \Ve simifarly suppon the Commission's proposal ro make public all filed amendments to a Form 
ATS-N. As the Commission observes in the Release, having access to current information regarding changes to the 

operation of an NMS Stock ATS and its relationship with its broker dealer operator would ensure that funds learn of these 
changes in a timely manner and assist funds in optimizing routing decisions and evaluating the NMS Stock ATS as a trading 

venue on an ongoing basis. See Release at 81035. 

http://www.sec.gov/comments/s7-08-15/s70815-315.pdf
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Regulation A TS does not presently require NMS Stock ATSs to disclose potential sources of 

information leakage, leaving funds and other investors with few means to assess this risk or guard 

against it. Part III ofproposed Form ATS-N would address this shortcoming in Regulation A TS. If 
adopted, NMS Stock A TSs would be required to disclose business arrangements and other key 

information that could lead to information leakage.10 

ICI fully supports the proposed disclosures, which generally would provide funds with enough 

information to evaluate the potential for information leal<:age or, at a minimum, provide sufficient 

indications for funds to request further information from a particular A TS. To enhance the benefit of 

this type ofdisclosure to funds and other market participants, we suggest four modifications to the 

Commission's proposal. 

First, we believe the Commission should narrow the scope ofshared employees for whom 

information must be disclosed to those who may have access to or knowledge ofconfidential subscriber 

information or orders. The Commission generally should target the proposed disclosures to help 

investors understand the potential for information leakage, which would provide more meaningful 

information. 11 The disclosures contemplated by the proposal could encompass any shared employee, 

including those who do not have knowledge ofor access to confidential information and therefore pose 

no risk ofinformation leal<:age. Ifthe Commission adopts Form ATS-N as proposed funds and other 

market participants will need to devote resources to determine which employees actually could pose 

risks ofinformation leakage or raise conflict of interest concerns. Our recommended approach would 

improve the quality of information provided to the Commission and market participants by focusing 

on employees whose roles and responsibilities make them potential sources ofinformation leakage or 

raise conflict of interest concerns. 

Second, we recommend that the Commission ensure that the required disclosures regarding 

shared employees provide meaningful narrative information about the role and duties ofeach covered 

employee, both at the NMS Stock ATS and the other business unit or affiliate of the broker-dealer 

operator. The disclosure should allow a fund to assess the scope of the information that the employee 

might obtain and how the employee could obtain or use the information. This disclosure is critical to 

the ability ofa fund to evaluate the possibility ofinformation leal<:age. In addition, to better equip 

10 See Proposed Items 1, 2, and 4 ofPart III ofForm ATS-N. Specifically, the form would require each NMS Stock ATS to 

disclose any relationship or <trr<mgcmcnts between its broker-dealer operator <md trading centers other than the Nl'v1S Stock 
A rs. The form would further require an NMS Stock A rs to disclose any trading activities of its broker-dealer operator, 

whether its broker-dealer operator uses a smart order router to send or receive subscriber orders to and from the NMS Stock 
ATS, whether the NMS Stock ATS shares employees with other business units or affiliates of the broker-dealer operator and 

whether any services or functions ofthe NMS Stock A TS are performed by vendors. See Proposed Items 5, 6, 7 and 8 of 

Part III of Form ATS-N. Responses to proposed Item 10 in Part III of Form ATS-N would allow funds to assess whether an 

N.!v1S Stock ATS has t<tken adequate measures to ensure the confidcnti<uity of their trading information. 

11 In addition to the disclosure about shared employees, the Commission could consider further tailoring the disclosures 
concerning "affiliates" ofthe broker-dealer operator. 
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funds and other market participants to assess the role and expertise ofcovered shared employees, we 

recommend that an NMS Stock A TS also disclose whether any shared employees are registered with 

the SEC or the Financial Industry Regulatory Authority and whether they hold one or more securities 

licenses. Other information, such as the title or position ofa shared employee, would provide little 

benefit to funds because titles change frequently, lack standard meaning across firms and generally 

convey insufficient information to assess thoroughly the risk of information leakage. 

Third, the Commission should clarify that the proposed disclosures about service providers to 

NMS Stock A TSs do not encompass information about vendors that provide administrative services to 

the ATS.12 The Release states that the Commission does not intend that the proposed disclosures 

would extend to operations, services, or functions that are "administrative in nature and do not pose a 

significant risk ofinformation leakage ofconfidential trading information, such as payroll functions 

servicing employees ofthe NMS Stock A TS or email services provided by an outside provider," because 

the Commission believes these disclosures would not be relevant to market participants' evaluation of 

an NMS Stock A TS as a trading venue and would not be necessary for the Commission's oversight 

functions.13 We agree. We therefore recommend that the Commission amend the language ofltem 8 

in Part III ofForm ATS-N to make this intent clear. 

Fourth, we request chat the Commission add an item to Part III ofproposed Form ATS-N to 

require disclosure ofany proceeding within the last 10 years against the NMS Stock A TS, the broker­

dealer operator or officers or employees of the broker-dealer operator that relates to the handling of 

equity orders or the operation of the NMS Stock A TS.14 The Release details numerous occurrences 

where broker-dealer operators ofNMS Stock A TSs admitted to engaging in unlawful conduct relating 

to the handling ofsubscriber orders or the operation of the NMS Stock A TS. 15 Subscribers and 

potential subscribers to an NMS Stock ATS could find past or pending proceedings material in 

determining whether or not to transact on a trading venue and these matters should be disclosed on 

Form ATS-N along with other material information about the NMS Stock ATS and its broker-dealer 

operator. 

12 See Proposed Item 8 ofPart III of Form ATS-N. 

13 See id. at 81056. 

11 We believe the Commission could, for purposes of.Form A' l 'S-N, use the same definition of "proceeding" as on .Form BD. 


This form defines "proceeding to include "a formal administrative or civil action initiated by a governmental agency, self­


regulatory organization or a foreign financial regulatory authority; a felony criminal indictment or information (or 


equivalent formal charge); or <t misdcmc<mor criminal information (or equivalent formal charge)." A 

"proceeding" docs not include "ocher civil licigation, investigations, or arrests or similar charges effected in the absence of <l 


formal criminal indictment or information (or equivalent formal charge)." 


15 See Release at 81042, n. 374. 

http:functions.13
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believe that such a rule would improve funds' ability to assess execution quality and urge the 

Commission to propose the rule as quickly as possible. The Commission could provide greater 

transparency of internalization practices in a rule on order handling by requiring broker-dealers to 

malce various qualitative disclosures about their use of internalization with respect to fund orders. 

These disclosures should include, at a minimum, information concerning the policies and procedures 

that a broker-dealer has implemented with respect to internalization and the mechanisms that the 

broker dealer uses to provide best execution to institutional investor orders. 

ICI appreciates the opportunity to provide our views on the Commission's proposed regulation 

ofNMS Stock ATSs. Given the role that NMS Stock ATSs now play in the equity markets, the time 

has come for these A TSs to assume responsibilities commensurate with their position in these markets 

and provide funds and other investors with meaningful transparency about their venues. We believe 

the proposal would increase transparency in the equity markets and provide funds and other investors 

with important tools to assess trading venues and evaluate the quality of the executions they receive. If 
you have any questions on our comment letter, please feel free to contact the undersigned at 

 or  Jennifer Choi, Associate General Counsel, at  or 

, or George Gilbert, Counsel, at  or . 

Sincerely, 

Isl David W. Blass 

David W. Blass 

General Counsel 

cc: 	 The Honorable MaryJo White 

The Honorable Kara M. Stein 

The Honorable Michael S. Piwowar 

Stephen Luparello, Director, Division ofTrading and Markets 


Gary Goldsholle, Deputy Director, Division ofTrading and Markets 


David Shillman, Associate Director, Division ofTrading and Markets 





