
 

 

 

 
 

 
 

 
  

 

 
 

 

 

 
 

 
 

 

 

 

 

 

 

  

 

 
 

 
 

  
 

 

 

 

 

  
  

 
 

 

 
 

 
 

 
  
 

 

 

 
 

 
 

 
 

 
 

2011 Officers 

Chair 
Bryce Blair 
AvalonBay Communities, Inc.   

President and CEO 
Steven A. Wechsler 

First Vice Chair 
Donald C. Wood 
Federal Realty Investment Trust 

Second Vice Chair 
W. Edward Walter  
Host Hotels & Resorts, Inc. 

Treasurer 
Ronald L. Havner, Jr. 
Public Storage 

2011 NAREIT Executive Board 
Debra A. Cafaro 
Ventas, Inc.  
Richard J. Campo 
Camden Property Trust 
Richard B. Clark 
Brookfield Properties Corporation 
Michael A. J. Farrell 
Annaly Capital Management 
Michael D. Fascitelli 
Vornado Realty Trust 
William P. Hankowsky 
Liberty Property Trust 
Rick R. Holley  
Plum Creek Timber Company, Inc. 
Constance B. Moore 
BRE Properties, Inc. 
David J. Neithercut 
Equity Residential 
Walter C. Rakowich 
ProLogis 
Robert S. Taubman 
Taubman Centers, Inc. 

2011 NAREIT Board of Governors 
Andrew M. Alexander 
Weingarten Realty Investors 
David M. Brain 
Entertainment Properties Trust 
Christopher H. Cole  
Cole Real Estate Investments 
James F. Flaherty, III 
HCP, Inc. 
Michael F. Foust  
Digital Realty Trust, Inc. 
Edward J. Fritsch 
Highwoods Properties, Inc. 
Lawrence L. Gellerstedt, III  
Cousins Properties Incorporated 
Jonathan D. Gray 
Blackstone Real Estate Advisors 
Randall M. Griffin 
Corporate Office Properties Trust 
Philip L. Hawkins 
DCT Industrial Trust, Inc. 
Thomas P. Heneghan 
Equity Lifestyle Properties  
David B. Henry 
Kimco Realty Corporation  
Andrew F. Jacobs 
Capstead Mortgage Corporation 
Thomas H. Lowder 
Colonial Properties Trust 
Peter S. Lowy 
The Westfield Group 
Craig Macnab 
National Retail Properties, Inc. 
Joel S. Marcus 
Alexandria Real Estate Equities, Inc. 
Dennis D. Oklak 
Duke Realty Corporation 
Jeffrey S. Olson 
Equity One, Inc. 
Edward J. Pettinella 
Home Properties, Inc. 
Steven G. Rogers 
Parkway Properties, Inc. 
Joseph D. Russell, Jr. 
PS Business Parks, Inc. 
David P. Stockert 
Post Properties, Inc. 
Jay Sugarman 
iStar Financial Inc. 
Gerard H. Sweeney 
Brandywine Realty Trust 
Steven B. Tanger 
Tanger Factory Outlet Centers, Inc. 
Lee M. Thomas 
Rayonier, Inc. 
Thomas W. Toomey 
UDR, Inc. 
Scott A. Wolstein 
Developers Diversified Realty Corporation 
Mark E. Zalatoris  
Inland Real Estate Corporation 
Mortimer B. Zuckerman  
Boston Properties, Inc. 

November 29, 2010 

Via email: rule-comments@sec.gov 

Ms. Elizabeth M. Murphy 
Secretary 
Securities and Exchange Commission 
100 F Street, NE 
Washington, DC 20549-1090 

Re: Proposed Rule – Short-Term Borrowings – File No. S7-22-10 

Dear Ms. Murphy: 

This comment letter is in response to Release Nos. 33-9143; 34-62932 (the 
Proposing Release) in which the Securities and Exchange Commission 
(Commission) solicits comments on proposed amendments to Item 303 of 
Regulation S-K and amendments to Forms 8-K and 20-F under the Securities 
Exchange Act of 1934 (Exchange Act). 

The National Association of Real Estate Investment Trusts (NAREIT) is the 
worldwide representative voice for real estate investment trusts (REITs) and 
publicly traded real estate companies with an interest in U.S. real estate and 
capital markets. NAREIT’s members are REITs and other real estate businesses 
throughout the world that own, operate and finance commercial and residential 
real estate. NAREIT’s members play an important role in providing liquidity 
and transparency to real estate.  

We commend the Commission for its efforts to promote full and fair disclosure 
and to require public companies (registrants) to provide both qualitative and 
quantitative information about their short-term borrowings. If adopted, these 
disclosures would be made in annual and quarterly reports, proxy or information 
statements, and in registration statements filed under the Securities Act of 1933 
and the Exchange Act. 

 
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All registrants would be subject to the enhanced short-term disclosures designed to better inform 
investors about funding and liquidity risk. The Commission proposes to distinguish between 
registrants that engage in financial activities as their business and all other registrants, and would 
impose more stringent disclosure obligations upon those registrants that meet the definition of 
“financial company.” In particular, a “financial company” would be required to provide disclosure 
of the maximum daily amount of each of five different types of short-term borrowing during the 
reporting period.1 For all other registrants, disclosure of the maximum month-end amount of each 
of the five types of short-term borrowings during the reporting period would be required.  

The Proposing Release suggests that this distinction is warranted because of the “critical” nature 
of liquidity and funding matters to a financial company’s business activities.2 The Commission 
proposes to define “financial company” as a registrant that during the relevant reporting period is 
“engaged to a significant extent in the business of lending, deposit-taking, insurance underwriting 
or providing investment advice.” At the same time, the Commission specifies that certain entities 
such as a bank, savings association, business development company (BDC), broker-dealer, futures 
commission merchant or mortgage real estate investment trust would, per se, be included within 
the definition of “financial company.” The Proposing Release seeks comment about a number of 
issues related to “financial company,” including whether the activities-based definition of a 
“financial company” is sufficiently clear and whether the definition is over- or under-inclusive. 
Further, comment is sought on whether certain types of entities should be deemed to be a 
“financial company” as was done in the Proposing Release. 

REITs generally do not engage to a significant extent “in the business of lending, deposit-taking, 
insurance underwriting or providing investment advice” and, therefore, we strongly urge that the 
Commission not categorically include REITs (including mortgage REITs) within the definition of 
“financial company.” Most of the entities specifically included within the proposed definition of 
“financial company,” such as banks, BDCs and insurance companies, are unequivocally “in the 
business of lending, deposit-taking” or “insurance underwriting,” but REITs are not per se in any 
of those businesses. 

The Proposing Release makes it clear that the proposed definition of “financial company” is based 
on the types of business activities that expose a company to similar liquidity risks faced by banks,3 

and REITs do not present a similar liquidity risk as banks. Further, to qualify for the specialized 
tax treatment afforded a REIT under the Internal Revenue Code (Code), no REIT can be a 
“financial institution,” which the Code defines as a bank, savings and loan, small business 
investment company or business development company.4 The Code thus draws a sharp line 

1This would include repurchase agreements, commercial paper, borrowings from banks or factors or any short-term 
borrowing reflected on the registrant’s balance sheet. 
2 Proposing Release at 59869. 
3 Proposing Release at footnote 50. REITs’ reliance on, and need for, short-term borrowings varies widely by 
company and is not comparable to that of banks, savings associations, broker-dealers or futures commission 
merchants. 
4 Sections 856(a)(4), 582(c)(2) of Internal Revenue Code. 

 
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between REITs and most of the entities that the Commission would per se define as a “financial 
company.”  

We strongly urge the Commission to exclude REITs from the per se portion of the definition of 
“financial company” and, accordingly, treat them like most registrants and apply the definition of 
“financial company” to a REIT only when it is “engaged to a significant extent” in one of the 
covered businesses.5 By so doing, all REITs would be subject to the same enhanced disclosure 
requirements adopted for registrants generally.  

We look forward to working with the Commission as it continues to develop its rules and 
disclosure regulations in this critical area.   

Respectfully submitted, 

Tony M. Edwards, 

Executive Vice President & General Counsel 


5 Because the amount of leverage employed within the REIT industry varies widely by company, to subject REITs 
categorically to the heightened disclosure obligations proposed for a “financial company” would not be justified on a 
cost-benefit analysis, although such short-term leverage would be disclosed in the same manner as for any registrant 
generally. 
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