U.S. Chamber of Commerce

1615 H Street, NW
Washington, DC 20062-2000
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April 1, 2022

Ms. Vanessa Countryman

Secretary

U.S. Securities and Exchange Commission
100 F Street NE

Washington, DC 20549

Re: Rule 10b5-1 and Insider Trading (Release Nos. 33-11013, 34-93782; File No.
S7-20-21)

Dear Ms. Countryman:

The U.S. Chamber of Commerce’s (“Chamber”) Center for Capital Markets
Competitiveness (“CCMC”) appreciates the opportunity comment on the Securities
and Exchange Commission’s (“SEC”) February 15, 2022, proposed rule regarding Rule
10b5-1 and insider trading (“the Proposal”).

The Chamber supports efforts by Congress and the SEC to ensure that America’s
capital markets maintain their status as the most competitive, transparent, and liquid
in the world, which includes holding those who choose to engage in illegal behavior
accountable. While the Chamber supports efforts to ensure that corporate insiders
cannot game the system or bend the rules in their own favor, we are concerned that
the approach the SEC has embraced with the Proposal may not be workable.

As the SEC considers potential amendments to Rule 10b5-1, we encourage the
Commission to consider the following:

1. The SEC should consider how existing regulations already prohibit illegal
insider trading. Changes to Rule 10b5-1 should consider new evidence before
implementing new restrictions and ensure the benefits of such changes
outweigh the costs.

2. The SEC should reconsider some of the provisions included in the Proposal
which may have the effect of rendering Rule 10b5-1 unworkable for individuals
and incentivizing trading outside of 10b5-1 plans.

3. The Proposal should not be looked at in isolation given its relationship with the
recent stock buyback proposal and other proposals that the SEC has issued in
recent months. The condensed comment periods the SEC has provided for



many of these proposals will make it difficult for the SEC to assess to assess
the cumulative impact of these rules on investors and the capital markets.

We thank the Commission for taking these considerations into account as it works
through how to provide investors with adequate information and ensure that Rule
10b5-1 plans do not contain loopholes.

ANALYSIS

1. The SEC should consider how existing regulations already prohibit illegal
insider trading. Changes to Rule 10b5-1 should consider new evidence before
implementing new restrictions and ensure the benefits of such changes
outweigh the costs.

It is critical for investors to have confidence in SEC rules that are designed to prohibit
insider trading based on Material Nonpublic Information (“MNPI”). Rule 10b5-1
provides an affirmative defense for an individual and for companies that, prior to
becoming aware of MNPI, enter into a binding contract to purchase or sell the
company’s shares at a predetermined amount, price, and date. Since the SEC’s
adoption of Rule 10b5-1in 2000, these plans have been a vital tool to guard against
perceptions that insiders regularly use their knowledge of MNPI to make
inappropriately advantageous trades.

Inherent to Rule 10b5-1, issuers and management are prohibited from defrauding
investors by trading in possession of MNPI. Accordingly, Rule 10b5-1 provides
companies and corporate insiders with a mechanism to conduct trades in their own
stock according to a prescribed plan that has been entered into prior to possession of
MNPI. Under Section 10(b) of the Securities and Exchange Act of 1934, the SEC has
broad authority to pursue actions related to manipulative practices, including insider
trading. Aware of this authority, companies and corporate insiders treat 10b5-1 plans
and their execution seriously.

As page 128 of the Proposal identifies, “The purpose of the proposed amendments is
to address potentially abusive practices associated with Rule 10b5-1 trading
arrangements, grants of options and other equity instruments with similar features
and the gifting of securities.” A common example offered to demonstrate such
manipulative practices points to the timing of corporate share repurchases and the

1 https://www.sec.gov/rules/proposed/2022/33-11013.pdf
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execution of 10b5-1 plans. However, recent academic work,?® as well as a study
conducted by the SEC’s own staff,* find that there is little evidence to support the
claim that these events are manipulated to be advantageously timed and that rather,
the timing of such events are explained by the regular cadence of the corporate
calendar.

The Chamber supports efforts to root out illegal behavior in the market but
encourages the Commission to more completely analyze available evidence and to
first consider its existing authority to bring enforcement as it weighs how to proceed
on subsequent rulemaking.

2. The SEC should reconsider some of the provisions included in the Proposal
which may have the effect of rendering Rule 10b5-1 unworkable for individuals
and incentivizing trading outside of 10b5-1 plans.

In seeking to modernize Rule 10b5-1, the SEC should be careful that any new
requirements do not make operating such a plan onerous to the extent that 10b5-1
plans become unworkable.

The Proposal contemplates a 120-day “cooling-off” period for Section 16 insiders and
a similar 30-day period for issuers, both of which exceed current market practice and
may deplete the practicality of 10b5-1 plans. Under the conditions of current
arrangements, issuers and insiders alike enter into plans asserting that they are not in
possession of MNPI; insiders then often wait an additional 30 days to begin the
execution of these plans. As issuers and insiders cannot enter into these plans in

2 See Dittmann, ., Li, A. Y., Obernberger, S., & Zheng, J. (2022). The impact of the corporate calendar on the timing
of share repurchases and equity grants (January 21, 2022). Dittman, Obernberger and Zheng examine whether
insiders use share buybacks to sell equity at inflated stock prices around a stock buyback. The authors find that the
timing of both buyback programs and insider sales is largely determined by the issuer’s corporate calendar through
blackout periods and earnings announcement dates — times when both repurchases and insider sales are
restricted. The authors conclude that any positive correlation between share repurchases and insider selling is
likely driven by blackout periods and not opportunistic insider trading around repurchases. Available at SSRN:
https://ssrn.com/abstract=4004098.

3 See Lewis, C., White. J. addendum to U.S. Chamber of Commerce white paper on share repurchases (Fall 2021).
Attached and available at https://www.centerforcapitalmarkets.com/resource/addendum_stockbuy-back/

4 See SEC Staff Response to Congress: Negative Net Equity Issuance (Dec. 23, 2020), at 11. “There are a number of
reasons why insider sales may coincide with repurchase program announcements, making it difficult to ascertain
the motivations underlying insider sales. For example, because repurchase program announcements often
coincide with earnings announcements and companies often prohibit insiders from trading in the period leading up
to earnings announcements, insider sales activity may be the result of pent-up demand.” available

at https://www.sec.gov/files/negative-net-equity-issuance-dec-2020.pdf.
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possession of MNPI, the additional cooling off period helps cleanse any perception of
unfair trading by adding additional distance between the entrance of an agreement
and its execution.

It is notable that the Proposal does not recognize the widespread existing use of
cooling off periods for 10b5-1 plans. A 2018 survey found that nearly 9 in 10
companies required a cooling off period for trades to commence for individuals, with
30 days being the most commonly used period.® Some companies instituted longer
periods, while a significant number required waiting until the trading window for
insiders opened during the next quarter.

Accordingly, instituting long, mandated cooling off periods would not serve a
necessary function to ensure that plans are executed legally and indeed may
inadvertently reduce the use and benefits of 10b5-1 plans altogether. To the extent the
SEC pursues a prescribed, mandatory cooling-off period, it could codify the current
market practice of 30 days for Section 16 insiders.® 30 days would continue to create
distance from events in the corporate calendar while maintaining opportunities for
liquidity provision and changes in economic circumstances. While 30 days may be
standard practice for individuals, the SEC should not institute a cooling-off period for
issuers. A 30-day cooling-off period for issuers, coupled with proposed prohibitions
for overlapping 10b5-1 programs for issuers,” would disrupt the ability of companies to
make prudent management decisions pertaining to share repurchases. The cooling off
period, as applied to issuers, would not help achieve the Commission’s articulated
regulatory objectives, nor is the Chamber unaware of any claimed abused with issuers’
use of the cooling off period as applied to issuers share repurchase programs.
Companies would lose the flexibility to adjust share repurchase volume, if needed,
which could interrupt effective capital allocation activities in response to changing
market or economic conditions and disrupt their ability to exercise flexibility over
variables such as settlement timing and share price cap.8 Moreover, as proposed, the

5 See National Association of Stock Plan Professionals. Insights and Trends: Evolving Practices for 10b5-1 Plans. 89%
of companies require cooling off periods. Available at https://advisor.morganstanley.com/chesapeake-
group/documents/field/c/ch/chesapeake-group/10b5-1%20Evolving%20Practices.pdf

51d.

7 The Proposed 10b5-1(c)(1)(ii)(D) states "[t]he person who entered into the contract, instruction, or plan, has no
outstanding (and does not subsequently enter into an additional) contract, instruction, or plan for open market
purchases or sales of the same class of securities." If the SEC moves forward with this provision, the Commission
should clarify that it intends this provision to be limited to overlapping 10b5-1 plans and does not extend to other
open market purchases

8 Lewis, C., White, J. Corporate Liquidity Provision and Share Repurchase Programs. October 2021. Available at
https://www.centerforcapitalmarkets.com/wp-content/uploads/2021/09/CCMC_Stock-

Buybacks WhitePaper 10.2.21.pdf
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Proposal could concentrate issuer repurchases into “window periods,” which could
increase market volatility and decrease focus on long-term value. Similarly, to reduce
the likelihood of additional volatility, the SEC should also clarify that the Proposal’s
quarterly and individual disclosures do not require prospective price levels or discrete
quantities that may be purchased at a particular price level.

Relatedly, while many companies already have limited the use of employee
overlapping plans,® the SEC should carefully consider whether an across-the-board
ban on overlapping plans would affect those cases where companies allow
overlapping plans for specific reasons. For example, companies may allow multiple
plans to be used if each plan was designated for a specific tranche of stock or
options. In these circumstances, an outright limitation on overlapping plans could
create issues that limit what otherwise might be good and effective company
management of plans and could create undue problems around individual liquidity
provision.

The Proposal appears to assume that if an individual has multiple 10b5-1 plans in
place, the likelihood is that the individual is seeking to circumvent the requirements of
Rule 10b5-1. The large number of companies that already prohibit the use of
overlapping plans — and the restrictions put in place by those companies that do allow
for overlapping plans — call into question the premise underlying this provision of the
Proposal.

Additionally, the SEC could provide more information into what constitutes a
“modification” to an existing 10b5-1 plan but should be careful to ensure that rules
around plan modifications do not unduly limit issuers’ ability to manage liquidity.
Importantly, the SEC should also avoid applying cooling-off periods in circumstances
where an issuer has entered into a principal-to-principal contract with a dealer.

Finally, the SEC should also take care to ensure that “good faith” requirements as
proposed are well defined and understood. Particularly, as noted by Commissioner
Hester Peirce in her statement at release of the rule, an ongoing “good faith”
requirement should continue to provide confidence that plans executed under Rule
10b5-1 maintain their affirmative defense and are not evaluated on fluid or shifting
criteria or other retroactive subjective judgment.

3. The Proposal should not be looked at in isolation given its relationship with the
recent stock buyback proposal and other proposals that the SEC has issued in recent

9 Supra note 5



months. The condensed comment periods the SEC has provided for many of these
proposals will make it difficult for the SEC to assess to assess the cumulative impact
of these rules on investors and the capital markets.

We note that the Proposal represents just one of the 14 rule proposals the SEC
currently has out for public comment. Many of these proposals deal with issues of
corporate governance and corporate disclosure — including proposals on stock
buybacks, cybersecurity practices and disclosures, and the recently proposed rule on
climate change. Public companies are working to assess the overall impact all of these
new rules could have on their cost of compliance, competitiveness, and ability to
focus on growth and hiring.

Unfortunately, the SEC has failed to provide adequate comment periods for many of
these proposals and, even more troubling, has not conducted any type of
comprehensive analysis regarding the cumulative costs these new rules will have on
an economy that is still working its way out of the economic shock caused by the
pandemic. We are concerned that the economic analyses underlying these individual
proposals therefore may be inadequate and reliant on assumptions that are not rooted
in evidence and fact.

In the context of 10b5-1 plans, we note that the proposal does not consider the
implications or interrelatedness of the SEC’s recently proposed share buyback
proposal. As Commissioner Roisman noted:

our proposal to amend rule 10b5-1 has overlapping implications with the buybacks proposal as
far as trading by issuers. This overlap muddies the waters in terms of the Commission’s or the
public’s ability to understand the impact that either of these rules will have individually or how
they will operate together. It seems clear that for companies, these rules will potentially affect
not just how they can purchase their securities, but arguably more importantly, how they can
reallocate capital to their shareholders.™

We echo these concerns and urge the SEC to conduct a more holistic review and
analysis of all of its recent proposals.

Conclusion

The Chamber supports the SEC’s efforts to update 10b5-1 rules but encourages the
SEC to consider the issues raised above to ensure that rules do not become

10 Available at https://www.sec.gov/news/statement/roisman-10b5-1-20211215
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unworkable or onerous to the point of disincentivizing their use. We also urge the SEC
to provide the public with sufficient time to consider the cumulative impact of the
SEC’s current regulatory agenda. We look forward to continuing to work with SEC
commissioners and staff on these critical issues.

Sincerely,

154

Tom Quaadman

Executive Vice President

Center for Capital Markets Competitiveness
U.S. Chamber of Commerce
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On December 15, 2021, the U.S. Securities
and Exchange Commission (“Commission”)
proposed amendments to its rules regarding
the disclosure of share repurchase programs
or, as they are colloquially known, stock
buybacks. The amendments contained in the
Share Repurchase Disclosure Modernization
proposal rulemaking (hereafter referred

to as the “Proposal”) would require more
frequent and detailed disclosures regarding
issuers purchasing of their own stock.

Under the current rules, issuers are
required to periodically disclose aggregated
information about share purchases on a
quarterly basis in Form 10-Q and annually
in Form 10-K. This information includes
the monthly number of shares purchased;
the average price paid per share; the total
number of shares purchased as part of

a publicly announced share repurchase
program; the number of shares that may
still be purchased under share repurchase
programs; and several related footnote
disclosures describing, for example, the
principal terms of publicly announced
share repurchase programs. The current
rules also require footnote disclosure

of the principal terms of all publicly
announced share repurchase programs,
the number of shares purchased other than
through a publicly announced program,
and the nature of the transaction.

The Proposal would principally require next-
day reporting of the number and average
price of shares repurchased on new Form SR!
Additional requirements include a description
of the share repurchase program’s rationale,

the criteria used to determine how many
shares the company purchased, policies
related to the trading of corporate insiders,
and whether insiders traded in the 10-day
period preceding the repurchase of shares.

We were commissioned by the United
States Chamber of Commerce to assess
the soundness of the economic analysis
(“EA”) that accompanies the Proposal. As
we demonstrate below, the EA contains
numerous flaws. Most notably, the EA
does not articulate a market failure that
justifies the need for potential rulemaking;
instead, it makes several observations
about anticipated benefits but does not
explicitly discuss whether the Proposal
solves an actual problem. Rather, the

EA primarily relies on simple economic
reasoning to qualitatively assess potential
benefits, such as greater transparency,
regardless of whether an actual problem
that warrants rulemaking exists. The EA
also makes numerous conjectures about
opportunistic behavior by issuers and
insiders that are primarily supported by

a flawed empirical analysis conducted by
former SEC Commissioner Robert Jackson.

The Proposal describes two primary
economic considerations for potential
rulemaking: (1) the opportunistic use of
share repurchases by management and (2)
asymmetric information between insiders
and external stakeholders. We begin by
examining the economic baseline of the EA,
which is the de facto alternative regulatory
approach. The baseline is an essential part
of the EA as it represents a reference point

1. The proposed Form SR would require the following disclosure: (1) date of the repurchase; (2) identification of the class of securities
purchased; (3) the total number of shares (or units) purchased, including all issuer repurchases regardless of whether they were made
pursuant to publicly announced programs. It also requires the following additional disclosures: (1) the average price paid per share (or
unit); (2) the aggregate total number of shares (or units) purchased on the open market; (3) the aggregate total number of shares (or units)
purchased in reliance on the safe harbor in Exchange Act Rule 10b-18; and (4) the aggregate total number of shares (or units) purchased
pursuant to a plan intended to satisfy the affirmative defense conditions of Exchange Act Rule 10b5- 1(c). See https://www.sec.gov/ rules/
proposed/2021/34-93783.pdf or the accompanying fact sheet at https://www.sec.gov/rules/proposed/2021/34-93783-fact-sheet.pdf.

U.S. Chamber of Commerce
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when comparing alternative rulemaking
actions.? We characterize how well the EA
documents the existence of a market failure.
We then identify instances where the EA
fails to quantify aspects of the baseline as
well as the incremental costs or benefits

of Proposal, even though, in some cases,
opportunities for quantification exist.

As part of our analysis, we review the
relevant academic literature and assess
whether the evidence supports the
Commission’s interpretation of these
studies. We note instances where the EA
incorrectly or incompletely cites empirical
studies. Although some of these deficiencies
can be corrected, we conclude that, on net,
the EA reflects an incomplete assessment
of the academic literature that appears to
be designed to frame the economic effects

in a manner that supports the Proposal
rather than to objectively assess it.

Our overarching conclusion is that the EA
fails to convincingly identify the existence
of a market failure. As such, the Proposal
lacks merit and could lead to unanticipated
consequences that are detrimental to

the interests of issuers and investors.

We structure our addendum as follows.
Section | discusses possible opportunistic
use of repurchases by issuers/insiders.
Section Il examines information asymmetries
between investors and issuers/insiders
around repurchases. Section Il offers a

brief conclusion. Appendix A tabulates the
topical content of 80 studies cited in the
Proposal. Appendix B tabulates 22 relevant
studies that the EA does not reference.

l. Opportunistic Share Repurchases

The first potential market failure—the
opportunistic use of repurchases—is
based on a conjecture that managers might
use repurchases to manage earnings,
inflate stock prices, or hit earnings

per share (“EPS”) targets to boost the
realized value of their compensation. The
clearest explanation of this market failure
occurs in the Proposal’s introduction:®

“Some of these commentators view
issuer share repurchases as a tool to
raise the price of an issuer’s stock in
a way that allows insiders and senior

executives to extract value from the
issuer instead of using the funds to
invest in the issuer and its employees.”

As we discuss below, claims of opportunistic
or manipulative use of share repurchases

by insiders are not supported by economic
analysis. As the above quote illustrates,

the EA ignores empirical evidence

refuting the notion that repurchases
necessarily harm investment and
employees, choosing instead to reference
opinions offered by commentators.

2. Prior academic work argues that the baseline sets a benchmark for estimating the costs and benefits of the proposed rule because policy
choices will vary based on how the current landscape and market failure is framed. See White, J. T. (2015). The evolving role of economic

analysis in SEC rulemaking. Ga. L. Rev., 50, 293-325.

3. We note that certain economic effects are discussed in the Proposal’s introduction but are missing from the EA. Because the EA fails to
explicitly articulate a clear market failure, the reader is forced to interpret the discussion in the introduction as the Commission’s descrip-

tion of the market failure.
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A. Insider Selling Around
Repurchases

The Proposal’s introduction characterizes
the evidence that indirectly motivates the
possibility that managers opportunistically
use buybacks to increase their realized
compensation. Throughout the Proposal, the
Commission relies heavily on a June 2018
speech by then SEC Commissioner Robert
Jackson Jr. (“Jackson Speech”).* During this
speech, Commissioner Jackson introduces
new data analysis (the “Jackson Dataset”)
that reputedly shows how executives use
repurchases to “cash out” by selling their
shares after the buyback announcement.

Commissioner Jackson and his staff
analyzed 385 issuers that announced
repurchases from January 2017 through
March 2018. They conclude that “after

the company tells the market that the
stock is cheap, executives overwhelmingly
decide to sell.” As a confirmation of this
activity, Commissioner Jackson presents
the graph in Figure 1; it shows that the
average total transaction value of insider
shares sold increases by more than fivefold
just after a repurchase is announced.

Average Total Transaction Value of Insider Shares Sold

500

400

300

Thouseands of Dollars

10

Days Relative to Buyback Announcement

Figure 1. This figure presents the average total transaction value of insider shares sold around
repurchase announcements. It is excerpted directly from then Commissioner Jackson’s
Speech and is reported as Figure A.3. in the data appendix to this speech.

4. See the speech by Commissioner Jackson Before the Center for American Progress: Jackson, Jr., R. J., (2018, June 11). Stock buybacks
and corporate cashouts, https://www.sec.gov/news/speech/speech-jackson-061118 (“Jackson Speech”). The data appendix is found at

https://www.sec.gov/files/speech-jackson-061118-data-appendix.pdf. The dataset underlying the speech is available at https://www.sec.

gov/files/ combined_datasets.csv.
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Commissioner Jackson interprets We download and analyze the Jackson

this graph as follows: Dataset. Figure 1 above plots the three-day
moving average of the total transaction value

“On average, in the days before a of insider shares sold in the 61-calendar-
buyback announcement, executives day event window ([-30, +30]) that centers
trade in relatively small amounts— on the buyback announcement. Because
less than $100,000 worth. But during a moving average smooths transaction
the eight days following a buyback activity, it tends to overstate the influence
announcement, executives on average of outliers by making trading activity look
sell more than $500,000 worth of more persistent than it actually is. To
stock each day—a fivefold increase. demonstrate this point, we plot the daily
Thus, executives personally capture the average for the Jackson Dataset in Figure 2.

benefit of the short-term stock-price pop
created by the buyback announcement.”

Average Total Transaction Value of Insider Shares Sold

1,400,000
1,200,000
1,000,000
800,000
600,000
400,000
200,000

0
-30-27r-24-21-18-15-12 9 6 83 0 3 6 9 12 15 18 21 24 27 30

Days Relative to Buyback Announcement

Figure 2. This figure reports average daily transaction value of insider shares sold using the Jackson Dataset.

The overall pattern in Figure 2 is similar Indeed, in Table 1 below, we report that the
to that of Figure 1; however, because average and median total transaction values
our graph is not smoothed, it exhibits of insider shares sold are $147,753 and $0
large oscillations—which raises the over the 61-day event window, respectively.
possibility that increases in post-buyback The large size of the sample standard
transaction activity could be driven by deviation ($3,975,982) relative to the average
a small number of large insider sales indicates that the Jackson Dataset exhibits
rather than widespread insider trading significant right-skewness. For example,
around buyback announcements. the 99th percentile is $2,062,200, while

the maximum value is $382,737,472.
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Table 1 also shows that we obtain similar
results if we expand our analysis to a
121-day event window ([-60, +60]).

Event Standard

Window Deviation

[-30, +30] 147,753 3,975,982 0

[-60, +60] 182,136 5,625,048 0

Maximum
0 0 0 2,062,200 382,737,472
0 0 0 1,623,672 530,900,000

Table 1. This table presents the distribution statistics of the total transaction

value ($) of insider shares sold using the Jackson Dataset.

Using the Jackson Dataset of 385 stock
buybacks, 16,275 possible transaction

days occurred during the [-30, +30] event
window and 31,021 possible transaction days
during the [-60, +60] event window. If we
exclude observations that exceed the 99.9th
percentile (i.e., all daily total transaction

values of insider shares sold that exceed
$21,264,840), we remove 11 observations:
3 observations from the [-30, —1] window
and 8 from the [+1, +30] window. We then
plot the average total transaction value of
insider shares sold using the remaining
16,264 observations below in Figure 3.

Average Total Transaction Value of Insider Shares Sold

1,400,000
1,200,000
1,000,000
800,000
600,000

400,000

R WM_/\/\/\A/\_\/\/\/\_/\
0

-30-27 24 -21 18 =156 12 -9 -6

-3 0 3 6 9 12 16 18 21 24 27 30

Days Relative to Buyback Announcement

Figure 3. This figure reports average daily transaction value of insider shares sold using the
Jackson Dataset after removing all observations that exceed the 99.9th percentile.

Figure 3 tells a different story than the

one presented in the Jackson Speech.
Specifically, Figure 3 illustrates how removal
of a few outliers eliminates the large

spikes in transaction activity observed in

U.S. Chamber of Commerce

Center for Capital Markets
Competitiveness

Figures 1 and 2. The difference relative to
the prior figures is visually striking. Thus,
Commissioner Jackson’s conclusion—
that “executives personally capture the
benefit of the short-term stock-price pop




created by the buyback announcement”™—
is based on an analysis that significantly
overestimates the extent of insider selling.
We attribute this overestimation to bias
created by a small number of outlier
observations in the former Commissioner’s
sample. We conclude that one of the key
analyses underlying the Proposal does
not present robust evidence that insiders
opportunistically sell, or “cash out,” their
shares after a buyback announcement.

Rather than attributing the increase in
post-buyback announcement trading to
opportunistic behavior, we posit that the
uptick in insider sales is mechanically
driven by issuer blackout periods, during
which both insider sales and repurchases
are prohibited ahead of key information
releases. Despite the economic relevance of
this alternative explanation, the EA briefly
relegates the discussion of blackout periods
to two footnotes. Footnote 58 of the EA
references the 2020 SEC Staff Study:

“There are a number of reasons why
insider sales may coincide with
repurchase program announcements,
making it difficult to ascertain the
motivations underlying insider sales. For
example, because repurchase program
announcements often coincide with
earnings announcements and companies
often prohibit insiders from trading
in the period leading up to earnings
announcements, insider sales activity
may be the result of pent-up demand.”

Footnote 81 of the EA notes that:

“In the case of repurchase
announcements, where such
announcements coincide with earnings
announcements, because issuers
generally prohibit insiders from trading
in the period leading up to earnings
announcements as part of blackout
periods, insider sales activity after the
repurchase announcement may be the
result of pent-up liquidity demand.”

As the Commission considers a re-proposal
or adopting a final release, the EA should
cite a study by Dittmann, Li, Obernberger,
and Zheng (2022) that became publicly
available shortly after the Proposal.® In

this study, the authors examine whether
insiders use share repurchases to sell equity
at inflated stock prices. They find that

the timing of both buyback programs and
insider sales is largely determined by trading
prohibitions attributable to blackout periods
and earnings announcement dates—

times when both repurchases and insider
sales are restricted. Thus, any positive
correlation between share repurchases

and insider selling is likely driven by
blackout periods rather than opportunistic
insider trading around repurchases.

After controlling for the “corporate
calendar,” Dittmann et al. (2022) present
empirical evidence that the positive
correlation between share repurchases
and equity-based compensation
disappears, and conclude that:®

5. See Dittmann, I., Li, A. Y., Obernberger, S., & Zheng, J. (2022, January 21). The impact of the corporate calendar on the timing of share
repurchases and equity grants, available at https://ssrn.com/abstract=4004098.

6. Dittmann et al. (2022) control for the corporate calendar using fiscal-month fixed effects and the monthly share of blackout days.

U.S. Chamber of Commerce
Center for Capital Markets

Competitiveness



https://ssrn.com/abstract=4004098

“[W]e do not find systematic evidence
of price manipulation when the
CEQ'’s equity vests or when the
CEO sells her vested equity.”

Dittmann et al. (2022) also show that a CEQ is
more likely to buy rather than sell stock when a
new share repurchase program is announced.
They summarize their findings as follows:

“Overall, these results suggest that the
CEO tends to believe that the stock

is undervalued when she initiates

a buyback program. There is no
evidence for the notion that the CEO
uses buyback announcements to
create short-term private benefits.”

B. Repurchases to Achieve
EPS-Linked Bonuses

The Proposal claims that insiders
opportunistically use share repurchase
programs to inflate the reported EPS
by reducing the shares outstanding in
the denominator. Unfortunately, the EA
provides no independent quantification
demonstrating the rate or magnitude
of EPS-driven repurchase activity—
something that should be included
when characterizing the economic
baseline. Instead, the EA only notes:

“Share price- or EPS-tied compensation
arrangements can thus incentivize
executives to undertake repurchases,
in an attempt to maximize their
compensation, even if such repurchases
are not optimal from the shareholder
value maximization perspective.”

The associated discussion of this topic

is largely relegated to Footnotes 78, 79,

and 80, where the Commission cites
numerous studies without assessing their
implications. In fact, the EA does not provide
an objective assessment of whether insiders
use repurchases to inflate EPS to earn
greater realized compensation. Although

not discussed in the Proposal, the clearest
evaluation can be found in the Commission’s
2020 Staff Study, which concludes:

“[M]ost of the money spent on
repurchases over the past two years

was at companies that either do not link
managerial compensation to EPS-based
performance targets or whose boards
considered the impact of repurchases
when determining whether EPS-based
performance targets were met or in
setting the targets, suggesting that other
rationales motivated the repurchases.”

Further, some of the studies cited in the
EA reflect an incomplete framing of the
empirical evidence. For example, the

EA cites a blog post that summarizes

a study by Fields (2016) that interviews
44 directors serving on 95 boards.

The Fields (2016) study notes that:’

“[M]ost directors said that their
companies are aware of the relationship
between buyback programs and
compensation and that they make
deliberate, informed choices to ensure
that they reward executives for desired
behavior rather than for financial
manipulation of share prices.”

7. See the comprehensive study: Field, R. (2016, August). “Buybacks and the board: Director perspectives on the share repurchase revolu-
tion,” Investor Responsibility Research Center Institute (IRRC) Institute/ Tapestry Network, https://www.tapestrynetworks.com/sites/de-
fault/files/publication_pdf/IRRCI%20-%20Buybacks%20 and%20the%20Board%20-%20August%202016.pdf. The blog post is available

at https://corpgov.law.harvard.edu /2016/09/20/buybacks-and-the-board-director-perspectives-on-the-share-repurchase-revolution/.
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In other words, share repurchase programs
do not “outsmart” the careful design of
executive compensation plans. Although not
mentioned in the EA, Fields (2016) describes
a reasonable alternative to the proposed

increase in repurchase disclosure frequency:

“Few companies publicly disclose details
about buyback decision-making and
very few state which of the four reasons
are driving any particular buyback
program. Although a number of directors
mentioned that their companies project
how buyback activity will affect EPS
and adjust targets accordingly, only
20 S&P 500 companies disclosed
that they did so. Most companies and
boards with robust buyback processes
do not currently disclose enough
to receive credit for their work.”

Another alternative to the Proposal would be
to require in the Compensation Discussion
and Analysis section of the proxy statement
to disclose whether the issuer’'s EPS-based
executive compensation plan accounts

for projected or actual repurchase activity.
This type of disclosure would specifically
target issuers that utilize EPS bonuses

and could be accomplished with relatively
low-cost rulemaking or the issuance of
interpretive guidance. Unfortunately, the
staff of the Commission fails to consider
the deterrent value of requiring issuers to
describe how compensation committees
adjust EPS-based bonuses for repurchases.

The baseline of the EA does not quantify the
percentage of issuers’ annual and long-term
incentive plans that is tied to EPS and how it
correlates with buybacks. The Commission
already subscribes or could easily subscribe
to academic databases, such as the
Incentive Lab by Institutional Shareholder
Services, which provide detailed data on
executive compensation for members of

the Standard and Poor’s (“S&P”) 1500,
including EPS-based performance awards.

The EA also fails to quantify (1) how many
issuers used share repurchases to trigger
an executive bonus that would not have
been earned without repurchasing shares
and (2) the total executive compensation
awarded from potentially opportunistic
buybacks. Similar concerns were expressed
in the context of the relation between share
repurchases and executive pay for issuers
listed in the United Kingdom (“UK”). In
response, PricewaterhouseCoopers (“PwC”)
published a 152-page analysis under the
advisory of Professor Alex Edmans in

2019 and presented these results to the

UK government.® The PwC study found

no significant relation between share
repurchases and either the existence

of an EPS bonus or the proportion of
executive incentive awards linked to EPS.

In fact, the PwC report found no evidence
of a single repurchase that triggered an
EPS-based bonus. Specifically, the PwC
study conducted a threshold analysis to
compare issuers’ EPS performance had
they not repurchased shares to their EPS
with the repurchase. During the period
2007 to 2017, the analysis found that:

8. See PwC. (2019, July). Share repurchases, executive pay and investment, Report to Department for Business, Energy & Industrial Strategy,
BEIS Research Paper 2019/011, https://www.pwc.co.uk/services/ economics/insights/share-repurchases-executive-pay-and-investment.

html.
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“No firms in the sample would

have been below the EPS target
had they not repurchased shares
and above the EPS target with the
share repurchase. In other words,
no firm successfully used share
repurchases to beat its EPS target.”

The Commission should replicate the
threshold analysis of the PwC study

for SEC reporting issuers and provide

a full quantification of the fraction and
transaction value of repurchases that
successfully resulted in meeting an EPS
target to achieve an executive bonus.

The PwC report also points out that even

if EPS compensation targets incentivize
insiders to repurchase shares, this outcome
could be consistent with shareholder

value maximization. For example, when an
issuer chooses to return surplus cash to
shareholders rather than spending this cash
on inefficient investment or expenditures,
the EPS target has encouraged efficient
investment in repurchases, which is
consistent with shareholder value
maximization. Such behavior will destroy
shareholder value only if an issuer engages
in repurchases when it does not have
surplus cash and does so by cutting
investments in research and development

(“R&D”) or other value-enhancing
investments. As we discuss below in Section
I.C. of this addendum, the EA fails to cite
numerous studies showing that repurchases
do not sacrifice issuer investment.

The EA also omits several important studies
that provide empirical evidence that fails to
support the notion of using repurchases to
boost executive compensation through EPS
bonuses. For example, Bargeron, Kulchania,
and Thomas (2011) find no evidence of a
correlation between EPS-based bonuses
and the types of repurchase programs that
rapidly boost EPS.'® Bennett, Bettis, Gopalan,
and Milbourn (2017) examine issuers that
just meet EPS compensation targets and
find no evidence that share repurchases
are the mechanism that facilitates this
outcome." Similarly, Bens, Nagar, Skinner,
and Wong (2003) present evidence that
repurchases are used to offset dilution

from employee stock options rather than
achieve an EPS-based cash bonus.”

Importantly, even if some repurchases are
used to hit EPS targets, investors appear
to “see through” this behavior under the
existing quarterly repurchase disclosure
regime. For example, two studies that are
cited in the Proposal—Hribar, Jenkins,
and Johnson (2006) and Kurt (2018)*—

. By underlining key points, this excerpt replicates the emphasis of the PwC report.

10. See Bargeron, L., Kulchania, M., & Thomas, S. (2011). Accelerated share repurchases. Journal of Financial Economics, 101(1), 69-89. This
study argues that if EPS bonus incentives were large, insiders would prefer an accelerated stock repurchase (“ASR”) program over an
open market repurchase program because the accretion to EPS would be accounted for immediately; however, regression evidence in
their study reveals no statistical relation between ASR programs and EPS-based bonuses. We note that the Commission’s 2020 Staff
Study references this study, but it is omitted from the EA.

11. See Bennett, B., Bettis, J. C., Gopalan, R., & Milbourn, T. (2017). Compensation goals and firm performance. Journal of Financial Econom-
ics, 124(2), 307-330. This study provides causal evidence on the relation between EPS bonuses and buybacks by examining issuers that
just meet EPS compensation targets to those that just miss. The authors show that firms that just meet EPS compensation targets have
lower R&D and abnormal accruals, which indicates that some issuers reduce investment or adjust reported earnings to hit a compensa-
tion target. Importantly, there is no significant difference in share repurchases for these samples. These findings imply that, while some
issuers might take opportunistic actions to hit performance targets, there is no evidence that share repurchases are a mechanism that
facilitates those actions.

12. See Bens, D. A, Nagar, V., Skinner, D. J., & Wong, M. F. (2003). Employee stock options, EPS dilution, and stock repurchases. Journal of
Accounting and Economics, 36(1-3), 51-90. This study reports a correlation between EPS and repurchase decisions; however, the authors find that
EPS-driven cash compensation effects are not the underlying source of this relation. Instead, their evidence shows that some issuers use repurchases in an
attempt to offset dilution from employee stock options in order to sustain prior growth rates in reported EPS.

13. See Hribar, P., Jenkins, N. T., & Johnson, W. B. (2006). Stock repurchases as an earnings management device. Journal of Accounting and
Economics, 41(1-2), 3-27; and Kurt, A. C. (2018). Managing EPS and signaling undervaluation as a motivation for repurchases: The case of
accelerated share repurchases. Review of Accounting and Finance, 17(4), 453-481.
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show that the market considers whether
repurchases could help the issuer hit an

EPS target. In other words, under the current
quarterly reporting regime, investors are

not fooled by repurchases that might be
used as an earnings management device.

Overall, the empirical evidence largely
supports the conclusions of the SEC’s 2020
Staff Study, which states the following:

“Collectively, these findings potentially
suggest that most repurchase

activity does not represent an effort
to artificially inflate stock prices or
influence the value of option-based
or EPS-linked compensation.”

C. Repurchases and Investment

The Proposal’s introduction (but not the

EA) notes that some commentators view
repurchases as harmful because they

divert cash to shareholders that could have
been used to fund investment or increase
employee compensation. We note that these
comments are made by (1) Senator Elizabeth
Warren and (2) William Lazonick in a 2015
essay that assesses a statement by then
presidential candidate Hillary Clinton."

Academics, including those referenced
prominently in the Proposal such as
Professor Jesse Fried, have questioned this
notion. In a series of academic studies,
essays, and blog posts, Professor Fried and

Professor Charles C.Y. Wang argue that this
“accepted wisdom” is “flat out wrong.”®

Moreover, peer-reviewed academic
research by Fried and Wang (2019) refute
the superficial arguments in the Lazonick
essays that share repurchases harm
issuers and its employees. Unfortunately,
none of these discussions are in the EA.

In Lazonick (2015), the author self-cites a
prior 2014 Harvard Business Review article
titled “Profits Without Prosperity,” which
argues that repurchases erode employee
income gains, reduce employment levels,
and limit issuers’ investment in long-term
projects.’® Lazonick’s thesis is based on
estimates that issuers in the S&P 500 index
used 54% of earnings for repurchases

and 37% of earnings for dividends over
2003 to 2012. Lazonick (2014) argues

that this leaves only 9% of earnings to
invest in future growth or employees.

Despite citing the Fried testimony three
times, the Proposal fails to mention
research by this author demonstrating that
repurchases do not sacrifice investment
nor do they harm employees. For example,
Fried and Wang (2018, 2019, 2021) present
empirical evidence that issuers recover
approximately 80% of the cash used for
dividends and buybacks by engaging

in new equity capital formation."” Thus,
the net cash returned to shareholders

is less than half the amount claimed by
buyback critics such as Lazonick.

14. See Lazonick, W. (2015, August 11). Clinton’s proposals on stock buybacks don’t go far enough. Harvard Business Review. We note that the
link to the Lazonick essay in the Proposal is incorrectly cited as https://hbr.org/2015/08/clintons-proposals-on-stock-buybacks-dontgo-

far-enough. The correct link is available at https://hbr.org/2015/08/clintons-proposals-on-stock-buybacks-dont-go-far-enough.
15. See Fried, J., & Wang, C.C.Y. (2019, March 13). Democratic senators and the buyback boogeyman. Harvard Law School Forum on Corporate
Governance, https://corpgov.law.harvard.edu/2019/03/13/ democratic-senators-and-the-buyback-boogeyman/.

16. See Lazonick, W. (2014, September). Profits without prosperity. Harvard Business Review, 46-55, https://hbr.org/2014/09/profits-with-

out-prosperity.

17. See Fried, J. M., & Wang, C. C. (2018, March-April). Are buybacks really shortchanging investment? Harvard Business Review, 88-95,
https://hbr.org/2018/03/are-buybacks-really-shortchanging-investment; Fried, J. M., & Wang, C. C. (2019). Short-termism and capital

flows. Review of Corporate Finance Studies, 8(1), 207-233; and Fried, J. M., & Wang, C. C. (2021). Short-termism, shareholder payouts and

investment in the EU. European Financial Management, 27(3), 389-413.
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Fried and Wang also note that estimating
the payout ratio as a percentage of net
income—as in Lazonick (2014)—fails

to recognize the basic, fundamental
accounting principle that net income
already deducts R&D expenditures, which
they estimate accounts for 25% to 30% of
net income. Fried and Wang (2018, 2019,
2021) highlight flaws in viewing stock
buybacks and investments as substitutes.
The authors’ evidence indicates that issuers
can make all of the investment in capital
expenditures and R&D that managers
deem necessary—while still being able to
repurchase shares from surplus cash. Thus,
buybacks do not shortchange investments
in the company and its employees.

The EA also misses an opportunity to
discuss other literature on this topic. For
example, Asness, Hazelkorn, and Richardson
(2018) present empirical evidence that
repurchases do not mechanically grow
earnings or reduce investment.’®

Edmans (2017, 2020) also argues that
issuers do not systematically misuse cash
for repurchases. He contends that such
claims put the “cart before the horse” since
issuers first allocate cash to investment
based on projects that generate a return
higher than the issuers’ cost of capital.”
Only surplus cash is used for repurchases,
which is consistent with survey evidence
in Brav, Graham, Harvey, and Michaely
(2005) that issuers fund repurchases

with residual cash flow after funding
investment. Although the EA cites the
2005 Brav et al. study four times, it fails

to point out that this survey provides

evidence that pushes back on the notion
that repurchases sacrifice investment.

In one of the few discussions of the relation
between repurchase and investment or
employees, Footnote 80 of the EA points to a
study by Almeida, Fos, and Kronlund (2016):

“EPS-motivated repurchases are
associated with reductions in
employment and investment, and
a decrease in cash holdings” and
concluding that “managers are willing to
trade off investments and employment
for stock repurchases that allow them
to meet analyst EPS forecasts.”

Yet, a more thorough assessment of this
study would uncover their statement that

“[ilt is clear that EPS-induced repurchases
are on average not detrimental to shareholder
value or subsequent performance.”

The EA also fails to recognize the

findings of the Commission’s own 2020
Staff Study, which clearly notes in its
conclusion that “most repurchases are
conducted by companies with excess cash
relative to investment opportunities.”

Moreover, although the Proposal cites
Congressional testimony by Professor
Jesse Fried numerous times, it fails to
consider other testimony provided during
the same subhearing. For example,
Professor Craig Lewis opines that:?°

“Opponents of share buyback
programs typically argue that they:
1) artificially inflate share price, 2)

18. See Asness, C., Hazelkorn, T., & Richardson, S. (2018). Buyback derangement syndrome. Journal of Portfolio Management, 44(5), 50-57.

19. See Edmans, A. (2017, September 15). The case for stock buybacks. Harvard Business Review; and Edmans, A. (2020). Grow the pie: How
great companies deliver both purpose and profit. Cambridge University Press.

20. See Lewis, C. M. (2019, October 17). Examining corporate priorities: The impact of stock buybacks on workers, communities, and invest-
ment, Testimony of Craig M. Lewis before the U.S. House of Representatives Subcommittee on Investor Protection, Entrepreneurship, and
Capital Markets, https://financialservices.house.gov/ uploadedfiles/hhrg-116-bal6-wstate-lewisc-20191017.pdf.
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crowd out investment, 3) result from
managerial short-termism, and 4)
disproportionately benefit the wealthy
and corporate insiders. | argue that these
conjectures are either not supported

by empirical analysis or are based on
misconceptions about the how share
repurchase programs actually operate.”

Professor Lewis provides empirical
evidence demonstrating the
repurchases are an efficient method
for distributing surplus cash.?!

Overall, the EA fails to deliver robust
discussion of the economic implications
of buybacks for corporate investment.

D. Repurchases to
Manipulate Markets

In the Proposal, the Commission notes that:

“With respect to share repurchase
announcements, some have
suggested that managers may take
advantage of positive stock price
reactions to non-binding repurchase
announcements and use disingenuous
repurchase announcements to
manipulate share prices.”

As evidence of these allegations of
market manipulation, the Proposal cites
a study by Chen, Ikenberry, Wang, and
Lee (2010), who note that some issuers
misled investors by announcing share
repurchases that the issuer did not
execute. This study examines a sample

period that predates the Commission’s
2003 requirement that issuers report
aggregated monthly repurchase activity
on a quarterly basis (Item 703).2> Such
actions could be considered “cheap talk,”
where issuers might announce a buyback
authorization that they do not intend to
execute in hopes that it will lead to short-
term stock price appreciation. However,
the 2010 Chen et al. paper clearly states:

“Moreover, as we subdivide the evidence
further, we also conclude that the

total number of buybacks where
managers may have been intending

to mislead investors, while non-

zero, also appears to be limited.”

This finding does not represent a systematic
market failure that requires the formal
alteration of disclosure obligations.
Moreover, the study is incapable of
determining if there was an intent to deceive
investors or whether changing business
conditions now favor the execution of a
repurchase program. At a minimum, the

EA should replicate the approach in this
study—a duration of 21 years—to determine
if these limited instances of misleading
investors continue to occur after the 2003
changes in repurchase disclosure frequency.

In fact, claims that repurchases
are conducted to manipulate stock
prices are inconsistent with the
conclusions of the 2020 SEC Staff
Study (p. 45), which states that:

21. See Lewis, C. M. (2019). The economics of share repurchase programs. Report commissioned by the Association of Mature American
Citizens, https://amac.us/wp-content/uploads/2019/02/The-Economics-of-Share-Repurchase-Programsi.pdf.

22. See Chan, K., Ikenberry, D. L., Lee, I., & Wang, Y. (2010). Share repurchases as a potential tool to mislead investors. Journal of Corporate
Finance, 16(2), 137-158; and Purchases of Certain Equity Securities by the Issuer and Others, Release No. 33-8335 (Nov. 10, 2003) [68 FR
64952 (Nov. 17, 2003)].
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“[R]Jepurchase announcements are
accompanied by stock price increases.
This announcement effect does not
dissipate over time, as one would
expect if repurchases were based on
efforts to manipulate share prices.”

Given the scarce evidence that share
repurchase announcements are used

to mislead markets—and that the
Commission’s own staff found no cross-
sectional evidence of manipulative
buyback activity—the EA fails to
demonstrate a market failure that
warrants the proposed rulemaking.?

Il. Impact of More Frequent Disclosure
on Information Asymmetry

The Proposal describes how asymmetric
information might be reduced by increasing
buyback disclosure frequency but does

not explain why the current level of
transparency would be considered a
market failure. The Proposal notes:

“[A] lack of timely disclosure could
contribute to information asymmetries
between investors and issuers/insiders.”

The Proposal then conjectures that a lack of
timely disclosure could lead to the market
failure of asymmetric information between
investors and issuers or insiders. The only
substantive discussion of information
asymmetry occurs in the introduction and
is, once again, missing from the EA:

“In particular, we are concerned that,
because issuers are repurchasing
their own securities, asymmetries may
exist between issuers and affiliated
purchasers and investors with regard
to information about the issuer and its

future prospects. This, in turn, could
exacerbate some of the potential harms
associated with issuer repurchases.

To help address these information
asymmetries, we are proposing a new
disclosure form and additional disclosure
requirements about issuer repurchases.”

The EA fails to note that asymmetric
information is present in all market
settings and can hardly be characterized
as a market failure. Without some level of
asymmetric information, there would be
fewer incentives to invest in information
collection, resulting in less price discovery
and a corresponding reduction in liquidity
(see, e.g., Grossman and Stiglitz, 1980).%

The EA argues that more frequent disclosure
of repurchase activity might reduce
information asymmetries between investors
and issuers/insiders, which could result

in greater stock price liquidity and a lower
cost of equity capital. The EA posits:

23. Although the EA does not present widespread empirical evidence of market manipulation through repurchase cheap talk, it notes in Foot-
note 79 that even the highest concerns of manipulation do not prevent the positive effect of repurchases on price efficiency. See Busch,
P., & Obernberger, S. (2017). Actual share repurchases, price efficiency, and the information content of stock prices. Review of Financial

Studies, 30(1), 324-362.

24, See Grossman, S. J., & Stiglitz, J. E. (1980). On the impossibility of informationally efficient markets. American Economic Review, 70(3),

393-408.
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“We expect the proposed amendments
to have positive effects on efficiency
and capital formation. In particular, any
decrease in the information asymmetry
between issuers and investors about
the value of an issuer’s securities as a
result of the disclosure could lead to
more informationally efficient prices,
and more efficient capital allocation
in investor portfolios. Decreased
information asymmetries between
investors and issuers as a result of the
enhanced disclosure under the proposed
amendments could also incrementally
facilitate capital formation and reduce
the cost of capital. It is difficult to
determine the incremental contribution
of the proposed amendments and thus
the magnitude of this potential benefit.”

Although some degree of information
asymmetry will always exist between issuers
and investors, the EA does not demonstrate
that more frequent repurchase disclosures will
have a large enough effect on capital costs

or liquidity to outweigh any direct or indirect
costs of additional disclosure burdens.® For
asymmetric information to be considered a
market failure, the Commission would need to
robustly demonstrate that insiders act in their
own self-interest to produce an outcome that
is economically harmful to other stakeholders.
The lack of such evidence likely explains the
use of qualifying language (e.g., “could lead to”)
in the EA's description of potential benefits.

Within the EA, the Commission cites three
studies linking decreases in information
asymmetry to lower capital costs (Easley and
O’Hara, 2004;%* Botosan, 2006; and Lambert,
Leuz, and Verrecchia, 2007). These studies
are largely cross-sectional analyses that
make general inferences about reductions in
asymmetric information. While informative,
these studies are not dispositive in the
sense that they do not specifically discuss
share repurchase activity. The question

that the EA needs to address is whether
similar effects are associated with more
frequent and timely repurchase disclosures.

To this end, the EA claims it is too difficult
to quantify the incremental benefits

of potential reductions in asymmetric
information stemming from the proposed
amendments. As such, it fails to present
quantitative evidence to support the
conjecture that the net effect would reduce
issuers’ cost of capital. There are, however,
analyses the Commission could have
conducted to address the necessity of more
frequent disclosure of share repurchase
activity. For example, the Commission
could examine how investors react to

more frequent repurchase disclosure
across or within jurisdictions outside the
United States. The staff could quantify the
marginal impact of repurchase disclosure
on liquidity or capital costs. Many academic
studies use market and trading-based
measures of liquidity—such as Amihud’s
llliquidity—to empirically measure the
impact of incremental issuer disclosures
on liquidity.?” In fact, the studies cited in

25. At the margin, regulatory mandated transparency reduces incentives to engage in price discovery and could have the unintended consequence
of reduced liquidity. Following Grossman and Stiglitz (1980), markets would indeed be more efficient with respect to information related to share
repurchases but could have the countervailing effect of being less efficient with respect to other information that might have been discovered
had investors been willing to invest in independent research. Without quantification, it is difficult to assess which consideration dominates.

26. The paper by Easley and O’Hara is incorrectly cited in the Proposal as being published in 2005. It was published in the August 2004 issue

of the Journal of Finance.

27. See, for example, Balakrishnan, K., Billings, M. B., Kelly, B., & Ljungqvist, A. (2014). Shaping liquidity: On the causal effects of voluntary
disclosure. Journal of Finance, 69(5), 2237-2278. In this study, the authors link voluntary management earnings forecasts to decreases
in Amihud’s trading-based measure of illiquidity. For a discussion on this measure, see Amihud, Y. (2002). llliquidity and stock returns:
Cross-section and time-series effects. Journal of Financial Markets, 5(1), 31-56.

U.S. Chamber of Commerce

Center for Capital Markets
Competitiveness




Footnote 105 utilize measures of information
asymmetry and liquidity, such as the bid-
ask spread (Amihud and Mendelson, 1986)
and the probability of an informed trade,

or “PIN” (Duarte and Young, 2009).

Alternatively, the EA could have used the
quasi-natural experiments related to more
frequent disclosures in other jurisdictions.
For example, the EA notes that “a number
of foreign jurisdictions require disclosure
of greater frequency and timeliness,
relative to current U.S. requirements.”

The EA references studies of other
jurisdictions with monthly (France) and
daily (Hong Kong) repurchase disclosure
requirements (Ginglinger and Hamon,
2007; Brockman and Chung, 2001). At a
minimum, the Commission could compare
liquidity measures of similarly sized
issuers operating in the same industry
that conduct buybacks across countries
with quarterly (U.S.), monthly (France),
and daily (“UK” or Hong Kong) repurchase
disclosure requirements. Such an analysis
would help establish whether higher
frequency disclosures have a measurable
influence on market-based measures of
liquidity and information asymmetry.

Another possible avenue for quantification
that the Commission does not consider
would be to estimate the incremental
information associated with next-day
reporting for firms in jurisdictions requiring
such disclosure—because the information
contained in order flow on the day that a
repurchase occurs would be impounded
into stock prices. Next-day disclosure
would be expected to resolve residual
uncertainty regarding the identity of the
parties. Such an analysis would quantify

the marginal impact of next-day disclosure
requirements. In fact, the EA implicitly
recognizes that the incremental information
associated with share repurchases may
already be reflected in shares prices and
that the disclosure itself may not convey
economically important information:

“The benefit of the information contained
in a disclosure of recent repurchase
activity would be lower to the extent
that large issuer repurchases already
have a price impact, resulting in price
discovery and indirect revelation of
information to the market, even in
the absence of daily disclosure.”

By ignoring this issue, the EA fails to
quantify the benefit of the proposed
amendments, even though the SEC had

the ability and resources to directly analyze
the economic impact of more frequent
disclosure. In fact, Footnote 89 of the EA
admits that a study by Brockman and Chung
(2001) shows that variation in repurchase
frequency does not appear to influence the
impact of share repurchases on liquidity:?®

“[T]hey compare their findings with
those from a foreign regime with a
different reporting frequency and
extrapolate that “[t]he similarity
of our results to the results for the
Hong Kong market indicates that the
choice of whether to require firms to
disclose repurchases one day versus
one month after execution does not
affect the impact of share repurchases
on liquidity”; while the study further
concludes that this suggests “that
there are limited benefits from requiring
greater post-trade transparency of

28. See Brockman, P., & Chung, D. Y. (2001). Managerial timing and corporate liquidity: Evidence from actual share repurchases. Journal of

Financial Economics, 61(3), 417-448.
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share repurchases, the conclusion

that greater disclosure of repurchases
would have limited benefits, in our view,
does not follow from the similarity of
the effects of repurchases on liquidity
in the two countries referenced in the
study. As a further caveat, there are
potentially significant comparability
issues in evaluating data from different
jurisdictions, which have varying legal
and market conditions for repurchases.”

Rather than provide this comparison,
the EA simply caveats that variation in
legal jurisdictions lead to comparability
issues.?® However, such differences
could be addressed in a regression
model that examines (or matches) on
variation in the properties of periodic
and ongoing disclosure obligations.3°

The EA also notes that numerous studies
attest market quality and liquidity are higher
during repurchase periods under the current
system of quarterly reporting of repurchase
activity (e.g., Busch and Obernberger,

2017; Hillert et al. 2016). Thus, substantial
evidence cited in the EA already calls into
question the notion that greater repurchase
disclosure frequency will necessarily
manifest into material stock liquidity
improvements, because the information
contained in order flow may subsume

much of the information that would be
contained in more frequent disclosure.

In support of this notion, recent work by
Lewis and White (2021) shows a large,
positive impact of buybacks on liquidity
during repurchase periods.® Lewis and
White study a large sample of more than
10,000 U.S. companies over 17 years and
find that issuers utilize repurchases to
increase stock liquidity and reduce volatility,
which stabilizes stock prices. They find
that buybacks significantly reduce both
realized and anticipated return volatility.
The authors’ analysis shows that buybacks
generate an economically large benefit

for all investors, including retail investors
who saved between $2.1 billion and $4.2
billion in transaction and price impact
costs due to buybacks since 2004. They
find that issuers utilize market-based
estimates of future volatility to inform their
buyback decisions and that when volatility
is expected to be higher, issuers increase
their buyback intensity to stabilize stock
prices, thereby reducing costs for retail
investors. Issuers respond to exogenous
variation in economic policy uncertainty

by strengthening their buyback activities.
Issuers also expand buyback activity during
critical periods when current investors sell
relatively large amounts of shares. Thus,
managers use buybacks to actively mitigate
price pressure during periods of net selling.

The EA also fails to consider whether
daily disclosure could result in so many
repurchase filings that it essentially
creates “noise” in the disclosure regime.

29. The following discussion is found on page 47 of the Proposal: “While we could not find studies analyzing empirically how the introduction
of more frequent disclosure affected buybacks in foreign countries, we also were not able to find evidence that such disclosure require-
ments adversely affected shareholder value or market participants. The broad application of a disclosure requirement to issuers in a given
jurisdiction makes it hard to formulate an empirical setting, such as a quasi-natural experiment, that effectively addresses the question
of how the introduction of the disclosure affected buybacks and issuers that undertake them. Moreover, there are potentially significant
differences between jurisdictions with respect to other repurchase regulations, market structure, taxation, composition of the subset of
issuers that undertake repurchases, and the subset of investors in such issuers, complicating cross-country comparisons or extrapola-

tion from international studies to the U.S. setting.”

30. For example, see the approach in Boone, A. L., Schumann-Foster, K., & White, J. T. (2021). Ongoing SEC disclosures by foreign firms. The

Accounting Review, 96(3), 91-120.

31. See Lewis, C. M., & White, J. T. (2021). Corporate liquidity provision and share repurchase programs. U.S. Chamber of Commerce: Cen-
ter for Capital Markets Competitiveness, Fall 2021. Available at https://www.centerforcapitalmarkets.com/wp-content/uploads/2021/09/

CCMC_Stock-Buybacks WhitePaper 10.2.21.pdf.
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This concern should be considered

because prior academic work notes
that “too much disclosure can be as
costly as too little disclosure.”2

Taken together, the EA fails to robustly
demonstrate the conjectured benefits
of greater repurchase disclosure

frequency on stock liquidity, capital
costs, and capital formation; instead,
the EA provides a subjective discussion
that fails to fully recognize the role of
price discovery and existing studies
that empirically link repurchase activity
to greater liquidity under the current
quarterly repurchase disclosure regime.

l1l. Summary of Economic Analysis

In this comment letter, we evaluate

the Proposal to increase disclosure
requirements for share repurchases.
Specifically, we analyze the accompanying
EA to assess whether it presents

a robust cost-benefit analysis that
objectively informs the Proposal.

As we demonstrate above, the EA fails

to convincingly demonstrate that the
Proposal has merit. The EA neglects to
demonstrate a market failure that requires
regulation; inaccurately or incompletely
characterizes the baseline; and omits
important citations of studies that could
inform the proposed rulemaking. Moreover,
the Proposal relies heavily on an analysis
by former SEC Commissioner Robert
Jackson that contains empirical flaws.

The EA also largely fails to quantify the
likely economic impact of the Proposal
and instead argues that these analyses
are infeasible due to data limitations and
that “much of the discussion remains
qualitative in nature.” Although this is

a common problem that Commission

staff must confront when developing

EAs, our comment letter identifies many
straightforward methods to quantify the
alleged market failures and the potential
incremental benefits of the Proposal.
Further, we highlight instances where

the Commission’s own 2020 SEC Staff
Study provides such quantification, which
explicitly refutes many of the ostensible
market failures referenced in the Proposal.

Taken together, the Proposal and
accompanying EA fail to present robust
evidence of a market failure attributable
to the current disclosure requirements
for share repurchases. We conclude that
the Commission has failed to establish

a need for additional rulemaking that
deviates from the status quo.

32. See Core, J. E. (2001). A review of the empirical disclosure literature: Discussion. Journal of Accounting and Economics, 31(1-3), 441-456.
Core notes that too much disclosure can result in stock price volatility that attracts high-frequency traders and cites Bushee and Noe
(2000). See Bushee, B. J., & Noe, C. F. (2000). Corporate disclosure practices, institutional investors, and stock return volatility. Journal of

Accounting Research, 38, 171-202.
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