
 
Dec. 27, 2021 
 
 
 
 
Ms. Vanessa A. Countryman,  
Secretary 
U.S. Securities and Exchange Commission 
100 F Street, NE 
Washington, D.C. 20549 
  
RE: Proxy Voting Advice 
Release No. 34-93595 
File Number: S7-17-21 
  
Dear Ms. Countryman: 
  
Thank you for the opportunity to submit comments on this decades long discussion regarding the 
oversight of the proxy advisor industry. I am responding to the SEC’s November 26, 2021 proposed 
Proxy Voting Advice rule. Acknowledged in this proposed rule is the continued belief that the SEC’s 
finalized 2020 Rules were drafted to enhance the accuracy and transparency of the information 
proxy advisors provide to investors and those who vote on investors' behalf. Given that many of the 
concerns identified by the SEC in this current proposed rulemaking were previously addressed in 
promulgating the 2020 Rules, I have also included my previous comments here by reference.1  
 
SEC’s Proposed 2021 Changes 
 
The SEC recently proposed the “Proxy Voting Advice,” rulemaking 2 to amend the finalized 2020 
Rules.3  It is noteworthy that the SEC maintains that these “proposed amendments would not affect 
the other aspects of the 2020 Final Rules, which would remain in place and effective as to PVABS 
[hereinafter referred to as proxy advisors] and their advice.”4  
 
The SEC indicated that “institutional investors and other clients of [proxy advisors] have continued to 
express strong concerns about the [final] rules' impact on their ability to receive independent 
[emphasis added] proxy voting advice in a timely manner.” [emphasis added]5 The SEC has also 
posited that proxy advisors have “continued to develop industry-wide best practices and improved 

 
1 Doyle, Timothy, Comment to the SEC regarding the “Amendments to Exemptions from the Proxy Rule for Proxy Voting 
Advice” (Feb. 3, 2020), available at https://www.sec.gov/comments/s7-22-19/s72219-6742431-207767.pdf  
2 SEC’s proposed rule “Proxy Voting Advice,” 86 FR 67383, 67387 (Nov. 26, 2021), available at, 
https://www.federalregister.gov/documents/2021/11/26/2021-25420/proxy-voting-advice  
3 SEC’s Final 2020 Rules “Exemptions from the Proxy Rules for Proxy Voting Advice,” 85 FR 55082 (Sept. 3, 2020), available 
at https://www.federalregister.gov/documents/2020/09/03/2020-16337/exemptions-from-the-proxy-rules-for-proxy-
voting-advice  
4 86 FR 67383, 67384 (Nov. 26, 2021), available at https://www.federalregister.gov/d/2021-25420/p-67  
5 Id, available at https://www.federalregister.gov/d/2021-25420/p-64  

https://www.sec.gov/comments/s7-22-19/s72219-6742431-207767.pdf
https://www.federalregister.gov/documents/2021/11/26/2021-25420/proxy-voting-advice
https://www.federalregister.gov/documents/2020/09/03/2020-16337/exemptions-from-the-proxy-rules-for-proxy-voting-advice
https://www.federalregister.gov/documents/2020/09/03/2020-16337/exemptions-from-the-proxy-rules-for-proxy-voting-advice
https://www.federalregister.gov/d/2021-25420/p-67
https://www.federalregister.gov/d/2021-25420/p-64
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their own business practices [emphasis added] to address the concerns that were the impetus for 
the 2020 Final Rules.”6 There is also a continued concern that proxy advisors may pass the regulatory 
costs [emphasis added] on to their clients (including litigation costs).7  
 
Based on the above rationale, the SEC has specifically proposed removing the conditions set forth in 
Rule 14a-2(b)(9)(ii).8 The changes would 1) require that proxy advisors publicly disclose their written 
policies and procedures; 2) that issuers [companies] have proxy advisor advice given to them at or 
prior to the time proxy advisors’ recommendations are disseminated to clients; and 3) that proxy 
advisors provide its clients with a mechanism by which they can learn of an issuers’ statements 
regarding the recommendations.9 In addition, the proposed revisions call for the removal of Note (e), 
which lists specific examples of what would be considered material misstatements or omissions 
related to proxy advice that correspondingly could lead to increased litigation.10 It is worth noting 
that these conditions and Note (e) were to be effective starting December 1, 2021 and therefore 
were not in effect when this proposed rulemaking was released for public comment. 
 
These proposed rule changes appear to mainly stem from a SEC meeting with a small number of 
stakeholders.11  On the face of it, this does raise some concerns regarding the over 300 comments 
the SEC received in support of the 2020 Rules.12 If the SEC intends to move forward with rescinding 
portions of the 2020 Rules, I strongly suggest they review and address those comments in any 
revision to the final rule. 
 
Importance of Issuer Input 
 
As previously indicated13, given the consistent focus on their role in capital markets over the past two 
decades, as well as an increased sophistication in corporate governance generally, proxy advisors 
have had to deliberately evolve their services to meet investor, issuer, and regulatory scrutiny. The 
area of issuer input in the proxy process has been no different. Proxy advisory firms have amplified 
this need as they increasingly use automated proxy voting systems, whereby they cast votes based 
on pre-set voting policies without necessarily requiring investment managers’ review.14 
 
When a company becomes aware of methodological or factual errors in proxy advisors’ reports, the 
only clear avenue of recourse is to issue a supplemental filing to the SEC. Unfortunately, many 
companies are unable to adequately respond to errors due to the fact that not all proxy advisors 
provide an opportunity to review their draft recommendations, except under certain circumstances. 
 

 
6 Id, available at https://www.federalregister.gov/d/2021-25420/p-64  
7 Id at 67389, available at https://www.federalregister.gov/d/2021-25420/p-64  
8 86 FR 67383, 67387 (Nov. 26, 2021), available at https://www.federalregister.gov/d/2021-25420/p-131  
9 See id 
10 Id at 67389, available at https://www.federalregister.gov/d/2021-25420/p-169  
11 Footnote 24 to SEC’s proposed rule “Proxy Voting Advice” (Nov. 26, 2021)(16 asset managers and 5 advocacy groups), 
available at https://www.federalregister.gov/d/2021-25420/p-90  
12 SEC’s Comment Docket (Release No. 34-87457; File No. S7-22-19) (Analysis: 636 total submissions: 328 for the rules; 
308 against), available at https://www.sec.gov/comments/s7-22-19/s72219.htm 
13 See id at note 1 
14 Doyle, Timothy, “The Realities of Robo-Voting,” (November 2018), American Council for Capital Formation, available at 
https://accfcorpgov.org/wp-content/uploads/ACCF-RoboVoting-Report_11_8_FINAL.pdf 

https://www.federalregister.gov/d/2021-25420/p-64
https://www.federalregister.gov/d/2021-25420/p-64
https://www.federalregister.gov/d/2021-25420/p-131
https://www.federalregister.gov/d/2021-25420/p-169
https://www.federalregister.gov/d/2021-25420/p-90
https://www.sec.gov/comments/s7-22-19/s72219.htm
https://accfcorpgov.org/wp-content/uploads/ACCF-RoboVoting-Report_11_8_FINAL.pdf
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For example, Institutional Shareholder Services (ISS) only affords companies listed on the S&P 500 
the opportunity to review a draft proxy report. Companies are then provided only 24 hours – or often 
less time – by ISS to review reams of data and complex analyses for factual and/or methodological 
errors. ISS retains full discretion as to the impact of the feedback before publishing a final report to 
investor clients without any notice or response to the issuer.  
 
Moreover, most of the commentary on the proxy advisory industry tends to focus on the practices of 
ISS and Glass Lewis, who together control approximately 97% of the market.15 However, other proxy 
advisors have also spoken about the merits of draft reviews and including issuer responses, indicating 
that it is viewed as a best practice in the industry. For example, Egan-Jones supports providing issuers 
with “the opportunity to review a draft copy of reports prior to their release.”16  
 
It is noteworthy to remind the SEC that during an August 2018 survey of the National Investor 
Relations Institute’s practitioner members, more than 95 percent of respondents agreed that the SEC 
should require proxy advisors to provide a draft review opportunity to all issuers.17  Moreover, 
Willis Towers Watson conducted a survey of compensation and human resource professionals at 105 
publicly traded U.S. companies.18 Over half of respondents (59%) considered factual errors to be a 
big problem under the current system while, in regard to the proposal to include draft reviews, 83% 
of respondents indicated that it would enhance transparency in the proxy system. Of equal 
significance, a substantial majority (81%) indicated that they would respond to proxy advisors in the 
event of reviewing a factual error, with less than half declaring they would respond in the event of 
disagreeing with methodology.  
 
Impact on Timeliness 
 
While it is undoubtedly the case that a substantial proportion of proxy advisors’ work falls into a 
relatively condensed proxy season, being busy is no excuse for not providing accurate information to 
investors. In contrast to the argument that issuer involvement may undermine the industry or impact 
the “timely delivery” of research to clients, ISS has on numerous occasions expressed the view that 
issuer input is beneficial to its clients.19  
  
As the SEC looks to the EU and other Global regulators in developing their upcoming climate-related 
risk and human capital management disclosure rules, it is worth reminding the Commission that back 
in 2011, following a substantive review of proxy voting practices, the French markets regulator the 

 
15 Glassman, James K. and Verret, J.W., “How to Fix Our Broken Proxy Advisory System,” (April 2013), Mercatus Center, 
available at https://www.mercatus.org/system/files/Glassman_ProxyAdvisorySystem_04152013.pdf 
16 Grossel, Saul, “Re: Comments on 4-725 Roundtable on the Proxy Process,” SEC Comments, available at 
https://www.sec.gov/comments/4-725/4725-4649190-176470.pdf 
17 “The Case for Proxy Advisor Reform,” (September 2018), National Investor Relations Institute, available at 
https://www.niri.org/NIRI/media/NIRI/Advocacy/NIRI-Case-Proxy-Advisor-Reform-2018_1.pdf 
18 Croce, Brian, “Companies Say SEC Proposal on Proxy Firms Will Increase Transparency – Survey,” (January 2020), 
Pensions & Investments, available at https://www.pionline.com/governance/companies-say-sec-proposal-proxy-firms-
will-increase-transparency-survey 
19 ISS, “French Market Engagement Disclosure,” (“ISS believes that this review process helps improve the accuracy and 
quality of its analyses, an outcome that is in the best interests of both the institutional investors for whom the analyses 
are prepared, as well as for the companies that are the subject of these reports.”), available at 
https://www.issgovernance.com/policy-gateway/french-market-engagement-disclosure/ 

https://www.mercatus.org/system/files/Glassman_ProxyAdvisorySystem_04152013.pdf
https://www.sec.gov/comments/4-725/4725-4649190-176470.pdf
https://www.niri.org/NIRI/media/NIRI/Advocacy/NIRI-Case-Proxy-Advisor-Reform-2018_1.pdf
https://www.pionline.com/governance/companies-say-sec-proposal-proxy-firms-will-increase-transparency-survey
https://www.pionline.com/governance/companies-say-sec-proposal-proxy-firms-will-increase-transparency-survey
https://www.issgovernance.com/policy-gateway/french-market-engagement-disclosure/
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Autorité des Marchés Financiers (AMF)20 issued a recommendation on proxy advisors, which 
addressed voting policies; conflicts of interest; issuing recommendations; and issuer review and 
input. In response to the recommendation, ISS accepted the merits of both the draft review as well 
as input from issuers following that review and stated: 
 

“The purpose of providing a company with a draft report of its analysis is to allow the company 
to check the information prior to publication, thus allowing us to provide more accurate reports 
to our clients. …”21 
  

For nearly a decade now, ISS has been subject to a regulatory regime in France that allows for both a 
draft review and issuer responses to analysis and voting recommendations and has stated publicly 
how that regime is beneficial to accuracy in their reports. However, despite their ability to provide 
draft reviews in France, and that the 2020 Rules balanced the desire to remove errors from proxy 
advisor reports while ensuring that investors continue to receive timely information that informs 
their decisions, ISS still maintains that  
  

“… there simply is not time to afford all … issuers … the opportunity to review draft reports”22 
and that though “ISS provides draft reports to registrants in certain markets prior to publication, 
ISS does not provide draft proxy voting advice to any United States registrants.”23  

 
The inability of ISS to provide the same level of accuracy in data in a timely manner to S&P 500 
companies and all those in France, add yet not to all issuers it reviews, was addressed by the 2020 
Rules. There the Commission found that claiming there wasn’t enough time to provide accurate data 
to clients and investors was not a persuasive argument. Absent new evidence to the contrary, this 
argument should be dismissed again and all proxy advisors, that are not already in compliance with 
the 2020 Rules, should be required to engage with issuers to ensure investors receive correct, 
complete, and comparable data before they make investment decisions. 
 
Independent Advice 
 
As for the stated concern regarding providing independent advice, to argue that simply providing 
feedback on a proxy report’s content automatically impinges the ability of proxy advisors to provide 
independent evaluations was also determined to be unpersuasive in the 2020 Rules.  
  

 
20 Much like the SEC, The Autorité des Marchés Financiers (AMF) regulates participants and products in France’s financial 
markets. It regulates, authorises, monitors, and, where necessary conducts investigations and issues sanctions. In 
addition, it ensures that investors receive material information, and provides a mediation service to assist them in 
disputes 
21 “French Market Engagement Disclosure,” ISS, available at https://www.issgovernance.com/policy-gateway/french-
market-engagement-disclosure/. ISS used the same language to describe the rationale for the offering draft reviews to 
large U.S. and Canadian issuers; however, that language was altered in late 2019. The previous language is referenced in 
Statement of the National Investor Relations Institute’s submission to the Committee on Banking, Housing, and Urban 
Affairs, U.S. Senate Hearing entitled: “Legislative Proposals to Examine Corporate Governance, June 28, 2018, available at 
https://www.niri.org/NIRI/media/NIRI/Advocacy/NIRI-Senate-Banking-Committee-Testimony-final.pdf 
22 Retelny, Gary, “Re: SEC Staff Roundtable on the Proxy Process,” (November 2018), SEC Comments, available at 
https://www.sec.gov/comments/4-725/4725-4629940-176410.pdf 
23 86 FR 67383, 67387 (Nov. 26, 2021), available at https://www.federalregister.gov/d/2021-25420/p-121  

https://www.issgovernance.com/policy-gateway/french-market-engagement-disclosure/
https://www.issgovernance.com/policy-gateway/french-market-engagement-disclosure/
https://www.niri.org/NIRI/media/NIRI/Advocacy/NIRI-Senate-Banking-Committee-Testimony-final.pdf
https://www.sec.gov/comments/4-725/4725-4629940-176410.pdf
https://www.federalregister.gov/d/2021-25420/p-121
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Even BlackRock, the largest asset manager in the world, has suggested a draft review process when 
arguing that accurate information is critical to decision-making and suggested giving companies: 
  

“… at least two business days to correct factual errors prior to the recommendation being issued 
to clients of the proxy advisory firm. The same portal could also be used to enable companies to 
submit a ‘rebuttal’ that could be included in the final report.”24  
 

Given that BlackRock holds more securities than any other investor, its view on whether or not issuer 
input would jeopardize proxy advisor independence or cause delays in the receipt of relevant 
information is of significant relevance to the issue. 
 
Again, the concerns regarding infringing on independent advice was ultimately addressed in the 2020 
Rules and the SEC has not cited any new information to call into question that assessment. 
  
Regulatory Costs 
 
In addition to the timeliness argument, the SEC also proposes rescinding portions of the 2020 Rules 
because of the continued concern regarding unreasonable or undue costs to proxy advisors.  
 
While the cost-benefit analysis of any rule is of paramount importance in formulating rules, the issue 
here is whether the costs are unreasonable. Proxy advisors are a for-profit business that must absorb 
regulatory costs just like the companies they ultimately evaluate and make recommendations on. If 
additional costs were a reasonable reason to rescind a rule, then no regulation would be justified. 
However, the key is whether the additional costs are reasonable after doing a cost-benefit analysis. 
This analysis was done in evaluating the costs for the 2020 Rules and the costs were not found to be 
unreasonable.25 Absent any new evidence, the argument that the Final Rules add an unreasonable cost 
should be dismissed as well. This seems to be a prudent course of action especially given that the portions of 
the 2020 Rules under review in this proposal have not even gone into effect. 
 
Proxy Advisors’ Updated Policies 
 
The SEC is also proposing that it rescind portions of the 2020 Rules because of the updated polices of 
certain proxy advisors. Specifically, the SEC indicated “the largest [proxy advisors] have current 
practices that could [emphasis added] address some of the concerns underlying the Rule 14a-
2(b)(9)(ii) conditions26 previously cited.  
 
The SEC appears to infer that because the proxy advisor industry created these “best-practices,” 
adherence will be less costly, address the timeliness issue, and afford proxy advisors their needed 
independence.27 However, while the SEC is most assuredly right that self-regulating would be less 
costly, more timey, and allow more independence, that could categorically be said of all industries if 
given an opportunity to self-regulate. The rationale for the promulgating the 2020 Rules was to 
address an identified market failure that self-regulating did not address. While the SEC cites 

 
24 Novick, Barbara, and Cameron, Ray, “Re: SEC Staff Roundtable on the Proxy Process,” (November 2018), SEC 
Comments, available at https://www.sec.gov/comments/4-725/4725-4656351-176506.pdf  
25 85 FR 55082, 55132 (Sep. 03, 2020), available at https://www.federalregister.gov/d/2020-16337/p-919  
26 86 FR 67383, 67386 (Nov. 26, 2021), available at https://www.federalregister.gov/d/2021-25420/p-92  
27 Id at 67387, available at https://www.federalregister.gov/d/2021-25420/p-133  

https://www.sec.gov/comments/4-725/4725-4656351-176506.pdf
https://www.federalregister.gov/d/2020-16337/p-919
https://www.federalregister.gov/d/2021-25420/p-92
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“updated industry standards,” these standards were financed and ultimately controlled by the two 
largest proxy advisors that control 97% of the market and were the focus of the 2020 Rules. While 
industry recommendations should not be dismissed outright, neither should they be used as a 
justification to rescind the 2020 Rules that were established to provide the needed oversight.  
 
While there have been some “updated” polices, ISS still distinguishes companies by size when it 
comes to review. This splitting of the market between larger and smaller companies raises questions 
as to why accuracy is of paramount importance for large companies, but less so for those outside the 
S&P 500? This is especially concerning because investors arguably rely more on proxy advisory 
reports on those companies outside the S&P 500. The deficiency in this process undermines the 
distribution of accurate information to investors and is again compounded by the prevalence of 
automatic voting.28 
 
Furthermore, according to SEC Commissioner Roisman, the updated policies were in existence at the 
time the SEC finalized the 2020 Rules. 
 

“… each practice … existed at the time the Commission adopted the Final Rules.  Each was considered by the 
Commission and was either rejected as inadequate to accomplish the goals of the rulemaking, or it informed 
those requirements that the Commission believed should apply to all participants in the proxy advisory 
industry”29 

 
The rationale of using an industry’s best-practices to amend or rescind applicable regulation could 
also have unforeseen consequences in how any future retroactive regulatory review is implemented. 
If rules can be rescinded because sector specific industries create their own best-practices to 
alleviate regulation, then by logical extension that same rationale could be applied across the federal 
regulatory scheme to rescind portions of other regulations. While there are those that would openly 
support such a rational for regulatory retrospective review, I suspect this SEC does not want that to 
be its legacy.    
 
Furthermore, and in particular referenced to ISS, it is important to stress that issuers need time to 
correct errors and respond before voting takes place. The whole purpose of these provisions in the 
2020 Rules was to make sure investors knew about the errors, and not just the ones that proxy 
advisors reviewed and determined were material.  The idea that this overarching concern is 
adequately addressed by ISS’ FRB (Feedback Review Board) is like a referee reviewing a call after the 
game is over.30 While this may help with systemic errors, and there are definitely allegations of that, 
it doesn’t address the issue of accurate data at the time of the voting. 
 
Litigation and Clarification of Note (e) 
 
The SEC is also proposing to remove “Note (e)” which listed specific examples of material 
misstatements or omissions related to proxy advice.31 The SEC identified concerns that 

 
28 Doyle, Timothy, “The Realities of Robo-Voting,” (November 2018), American Council for Capital Formation, available at 
https://accfcorpgov.org/wp-content/uploads/ACCF-RoboVoting-Report_11_8_FINAL.pdf 
29 Roisman, Elad, SEC Commissioner, “Too Important to Regulate? Rolling Back Investor Protections on Proxy Voting 
Advice” (Nov. 17, 2021), available at https://www.sec.gov/news/statement/roisman-proxy-advice-20211117#_ftn39  
30 See 86 FR 67383, Fn. 46 (Nov. 26, 2021), available at https://www.federalregister.gov/d/2021-25420/p-120  
31 Id at 67389, available at https://www.federalregister.gov/d/2021-25420/p-169  

https://accfcorpgov.org/wp-content/uploads/ACCF-RoboVoting-Report_11_8_FINAL.pdf
https://www.sec.gov/news/statement/roisman-proxy-advice-20211117#_ftn39
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misinterpreting Note (e) may result in unjustified litigation. However, the SEC appears to be relying 
on arguments made and submitted as comments to the SEC before the 2020 Rules were finalized.32 
In fact, the concerns expressed in comments to the SEC in response to their proposed rule were 
specifically addressed in the final 2020 Rules.33 There appears to be no evidence cited by the SEC for 
this renewed concern. Moreover, the SEC indicates that they don’t expect the deletion of Note (e) to 
result in “any significant benefits other than avoiding any misperceptions” of the 2020 Rules.34 
Although the SEC claims that rescinding Note (e) “may be helpful,” one could argue that rescinding 
Note (e) and its clarification in the 2020 Rules would likely lead to increased litigation, not decreased 
litigation. When it comes to analyzing litigation implications, the first step is to evaluate the cases. 
However, given that the 2020 Rules have not even gone into effect, that would be pure speculation. 
As a result, the SEC should take a prudent approach and keep Note (e) and its clarification in the 2020 
Rules. Like all unintended consequence of the type originally commented on and addressed in the 
2020 Rules, the SEC certainly has the ability to address those issues once it establishes, through 
factual evidence, that the perceived problem materializes. 
 
Regulatory Certainty 
 
The decade-long review process culminating in the 2020 Rules included analyzing and importantly 
incorporating over 600 comments into the final rule.35 It is noteworthy that the comments filed were 
fairly evenly divided between those supporting and objecting to the proposed rule.36 As a result 
significant changes were made to the 2020 Rules before being published in the federal registrar in 
June of 2020. As previously indicated only certain portions of the rule went into effect on November 
2, 2020 while the relevant portions to this newly proposed rule were not scheduled to go into effect 
until December 1, 2021 presumably to give proxy advisory firms the necessary time to comply with 
the new rules.  
 
Historically, each new Chair of the SEC prioritizes different things and that is especially true with a 
change in administration. However, the Administrative Procedures Act (APA)37 and subsequent 
judicial review,38 have set guidelines on how finalized rules can be rewritten.39 Procedurally, 
“agencies are free to change their existing policies as long as they provide a reasoned explanation 
[emphasis added] for the change.”40 In addition to this procedural hurdle, agencies actions, in this 
case its proposed rulemaking, are subject to an “arbitrary and capricious” review.41 This review 
requires that the agency in question provide a “reasoned analysis for the change” in policy.42 As the 
SEC evaluates the rationale for the proposed changes, it seems that based on the evidence provided 

 
32 Id at Fn. 74, available at https://www.federalregister.gov/d/2021-25420/p-167  
33 85 FR 55082, 55132 (Sep. 03, 2020), available at https://www.federalregister.gov/d/2020-16337/p-917  
34 86 FR 67383, 67394, available at https://www.federalregister.gov/d/2021-25420/p-261 
35 SEC’s Comment Docket (Release No. 34-87457; File No. S7-22-19) (Analysis: 636 total submissions: 328 for the rules; 
308 against), available at https://www.sec.gov/comments/s7-22-19/s72219.htm 
36 Id 
37 Administrative Procedure Act (APA), 5 U.S.C. § 101 et seq. 
38 15 U.S.C. § 78y (provided for judicial review of rules) 
39 APA, 5 U.S.C. § 551(5) 
40 Encino Motorcars, LLC v. Navarro, 136 S. Ct. 2117, 2125 (2016) 
41 5 U.S.C. § 706(2)(A) (The APA also requires a court to set aside agency action when it is contrary to the Constitution or 
exceeds the agency’s statutory authority); Motor Vehicle Manufacturers Association v. State Farm Auto Mutual Insurance 
Co., 463 U.S. 29, 41 (1983) 
42 State Farm at 462 U.S. at 42 

https://www.federalregister.gov/d/2021-25420/p-167
https://www.federalregister.gov/d/2021-25420/p-261
https://www.sec.gov/comments/s7-22-19/s72219.htm
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that this may be a difficult hurdle without new evidence to support this action. The concern 
regarding additional evidence to make a rational basis for the change was identified by both SEC 
Commissioners Elad Roisman and Hester Peirce. In their responses to the SEC’s proposed action, they 
both voiced concern over the lack new evidence to support this rule.43 44  
 
In addition, another issue that stakeholders have discussed is the 30-day comment period for the 
proposed rule. Given that the 2020 Rules were a culmination of over a decade of review, it is 
certainly advisable that the SEC extend the 30-day comment period, especially given its closeness to 
the holiday season. 
 
Proxy advisors, investment managers, investors, and issuers all benefit from regulatory certainty. 
Given that the issues addressed in the 2020 Rules were based on over 10 years of data, hundreds of 
submitted comments resulting in significant changes made to the proposed rule in its final version, 
and the potential legal challenges to these proposed changes, prudence dictates that the SEC 
maintain the 2020 Rules and evaluate their effects before proposing such significant changes to 
them. 
 
Conclusion 
 
The need for greater SEC oversight and assurances that information disseminated to investors is fully 
accurate has increased in recent years. It is therefore vitally important to maintain the 2020 Rules 
requirement of a draft review process so that public companies can verify the accuracy of proxy 
advisor reports before investors start voting. Allowing issuers to review and respond is the most 
efficient way to reduce the number of factual errors or misunderstandings in proxy advisor reports. 
In some cases, there may not be a factual dispute, but the company and the proxy advisor may 
disagree over how a voting policy is applied. Companies of all sizes deserve the opportunity to 
address those errors and respond to proxy advisor interpretation of disclosure.  In response to 
rescinding the requirement to publicly disclose proxy advisros’ written policies, given the still 
applicable rationale for the 2020 Rules to ensure transparency for both investors and issuers, this 
portion of the final rule should be maintained. 
 
The draft review process is not a new idea. Every year, investors review thousands of proxy advisor 
reports that have been reviewed by issuers and yet shares are still voted, proxy advisors still play a 
valued role, and they continue to allow investors to challenge companies on a host of issues. It is 
clear from the public statements of proxy advisors, as well as the evolution of their engagement 
processes, that the 2020 Rules simply codifying existing market practices. The formalization and 
oversight of those processes will serve to further enhance market engagement, accountability, and 
accuracy.  
 
Furthermore, as clearly indicated in the 2020 Rules, Note (e) and the potential for unintended 
consequences of liability to mere factual disputes was addressed. In fact, the 2020 Rules 
acknowledged the concern and incorporated them into the final rule. As such, removing Note (e) 

 
43 Peirce, Hester, SEC Commissioner, “Dissenting Statement on Proxy Voting Advice Proposal” (Nov. 17, 2021), available at 
https://www.sec.gov/news/statement/peirce-proxy-advice-20211117  
44 Roisman, Elad, SEC Commissioner, “Too Important to Regulate? Rolling Back Investor Protections on Proxy Voting 
Advice” (Nov. 17, 2021), available at https://www.sec.gov/news/statement/roisman-proxy-advice-20211117#_ftn43  

https://www.sec.gov/news/statement/peirce-proxy-advice-20211117
https://www.sec.gov/news/statement/roisman-proxy-advice-20211117#_ftn43


9 Doyle-Strategies.com 

 

 

would undermine the legitimate purpose for its inclusion and likely result in the kind of uncertainty 
that the SEC now proposes to address. 
 
The SEC acknowledges that it “endeavored to tailor the 2020 Final Rules to avoid imposing undue 
costs or delays that could adversely affect the timely provision of proxy voting advice”45 While almost 
all regulations could be improved, ensuring regulatory certainty for both investors and issuers, 
should be a worthy goal in upholding the Commission’s tripartite mission. As such the SEC should 
maintain the 2020 Rules. 
 
Sincerely, 
 
 
Timothy M. Doyle 
Founder & Principle 
Doyle Strategies, LLC 
 

 
45 86 FR 67383, 67384 (Nov. 26, 2021) (Citing the 2020 Adopting Release at 55082), available at 
https://www.federalregister.gov/d/2021-25420/p-59   
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