
55 West 12th Avenue 
Columbus, OH 43210-1391 

moritzlaw.osu.edu 

December 22, 2021 

Vanessa A. Countryman 
Secretary 
U.S. Securities and Exchange Commission 
100 F Street NE 
Washington, DC 20549 

Re: Comment on Proposed Proxy Voting Advice Amendments 

Dear Ms. Countryman: 

We appreciate this opportunity to provide input in response to the request by the U.S. 
Securities and Exchange Commission (SEC) for public comment on proposed 
amendments to the federal rules governing proxy voting advice. Attached to this 
letter is a report we recently authored, entitled Examining the SEC’s Proxy Advisor 
Rule. This report details the careful, methodical process the SEC followed in 
designing the original proxy advisor rule and helps explain why the rule should not 
be amended at this time. 

As we observed in the attached recent post on the Harvard Law School Forum on 
Corporate Governance, the proxy advisor rule was already the subject of a vigorous 
debate during the notice-and-comment process. The SEC modified its proposed rule 
significantly as a result of discussion and feedback from proxy advisors, institutional 
investors, academics, and others. And, even more importantly, the rule was developed 
after a decade of study and discussion with investors, issuers, and proxy advisors. Yet 
before the rule has been put into effect, the SEC requests comment on amendments 
that would gut the rule as originally promulgated.  

The proposed amendments would rescind two of the most important provisions in the 
final rule. Those are the exemption conditions requiring that (1) registrants that are 
the subject of proxy voting advice have such advice made available to them in a timely 
manner; and that (2) clients of proxy voting advice businesses are provided with a 
means of becoming aware of any written responses by registrants to proxy voting 
advice. Both conditions were core provisions of the final rule, designed with the goal 
of producing transparent, accurate, and complete information for investors. By 
removing them, the SEC would jeopardize all of these goals.  

https://ssrn.com/abstract=3728163
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As discussed in a recent report from the American Council on Capital Formation, 
SEC filings in 2021 show at least 50 instances in which proxy advisors provided 
advice based on disputed information. This is a cause for especially great concern 
given the widespread practice of robovoting, as one of us detailed in the attached 
report. It is clear that removing the two conditions would serve the interests of proxy 
advisors. But it is not at all clear how doing so serves the interests of investors who 
rely on complete, accurate information in making voting decisions. 

The proposed amendments also seem to carve out a special exception from 14a-9 
liability for proxy advisors. As described in Parts II.A and IV.A of our report, the SEC 
for decades has applied a broad understanding of the term “solicitation” in the context 
of proxy advice. The final rule was seen as simply a codification of this longstanding 
view. Because the rule codified the SEC’s existing understanding, there should be no 
“misperception” as suggested in the proposed amendments. Indeed, since the rule has 
not even gone into effect, there could be no evidence that proxy advisors have faced 
enhanced liability under the original rule.  

We close with a note about agency process and judicial review. When the SEC staff 
announced earlier this year a blanket nonenforcement policy of the proxy advisor rule 
while the SEC decides whether to revisit the rule, we expressed deep concerns about 
the legality of such agency action. Under the Administrative Procedure Act, the 
conventional approach to amend a final rule is to engage in a new notice-and-
comment rulemaking. Accordingly, rule suspension via a blanket nonenforcement 
policy would likely be an impermissible amendment to a final rule. Indeed, during 
the Trump administration, the D.C. Circuit invalidated a similar agency stay order. 
See Clean Air Council v. Pruitt, 862 F.3d 1, 4 (D.C. Cir. 2017) (per curiam). 

Now that the SEC has issued a notice of proposed rulemaking to substantially revise 
the final rule, the agency must engage with any substantial comments submitted and 
other countervailing evidence. Because the SEC’s proxy advisor rule is based on a 
decade of agency consideration, an extensive administrative record, and a final rule 
that took a narrower regulatory approach than the proposed rule, this will not be an 
easy lift. To survive judicial review, the agency must build an administrative record 
that could justify the amendments, demonstrate that it has considered reliance 
interests and regulatory alternatives, and otherwise show it engaged in reasoned 
decision-making. A reviewing court may be particularly skeptical of such a rule 
recission that occurs before the rule has even gone into effect and the only intervening 
development seems to be a change in political leadership at the agency. 

https://accf.ftlbcdn.net/wp-content/uploads/2021/12/ACCF_proxy_advisor_rule_report_2021-FINAL.pdf
https://www.manhattan-institute.org/proxy-advisors-market-power-review-investor-robovoting
https://ssrn.com/abstract=3728163
https://www.sec.gov/news/public-statement/corp-fin-proxy-rules-2021-06-01
https://corpgov.law.harvard.edu/2021/12/03/revisiting-the-secs-proxy-advisor-rule/
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In sum, as a matter of good policy and administrative process, we encourage the SEC 
to implement the final rule as promulgated last year, and wait to assess whether to 
make any substantial changes until the agency can evaluate how these important 
regulations have worked in practice. 

 

Sincerely, 

 
Paul Rose 
Robert J. Watkins/Procter & Gamble Professor of Law 
The Ohio State University Moritz College of Law 
 

 
Christopher J. Walker 
John W. Bricker Professor of Law 
The Ohio State University Moritz College of Law 
 
 
Attachments: 
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PAUL ROSE, PROXY ADVISORS AND MARKET POWER: A REVIEW OF INSTITUTIONAL 
INVESTOR ROBOVOTING (Report for the Manhattan Institute, April 2021), 
https://www.manhattan-institute.org/proxy-advisors-market-power-review-investor-
robovoting.  
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INTRODUCTION
Proxy advisors, which provide advice on corporate voting matters for institutional investor clients, are an 
increasingly important fixture in modern corporate governance. As proxy advisors have taken on greater 
visibility and importance in markets in the United States and around the world, scrutiny of the power and 
influence of proxy advisors has increased commensurately. Over the last decade, Congress has repeated-
ly considered the role and regulation of proxy advisors. The same is true at the Securities and Exchange 
Commission (SEC). Beginning with a 2010 Concept Release and through a series of informal interpreta-
tions, notice-and-comment rulemaking, and engagements with proxy advisors, investors, company offi-
cials, academics, and others, the SEC has considered questions of proxy advisor conflicts of interest and 
advice quality. Following this extensive study and analysis, the SEC promulgated a new rule in July 2020 
that is designed to increase the transparency, accuracy, and completeness of the information proxy advi-
sors provide to investors making proxy voting decisions (Final Rule).1 

As described in this Report, the Final Rule represents the culmination of a decade-long review and anal-
ysis of the role and regulation of proxy advisory businesses. This Report examines the SEC’s rulemaking 
process that led to the Final Rule and how the SEC responded to concerns aired during the public com-
ment period to narrow the scope of the Proposed Rule2 and shift the regulatory approach to a more flex-
ible, principles-based framework. In Part I, we briefly describe the history of the proxy advisory industry in 
the United States, as well as the criticisms that have accompanied its rise in significance. In Part II, we turn 
to the SEC’s efforts to address these criticisms through the Proposed Rule noticed in November 2019. Part 
III discusses the intense response to this rulemaking from both supporters and critics of the proxy advisory 
industry. Part IV outlines the various modifications the SEC made in the Final Rule, adopted after careful 
review of the many comments on the Proposed Rule. 

1. Exemptions From the Proxy Rules for Proxy Voting Advice, 85 Fed. Reg. 55,082–55,155 (Sept. 3, 2020) (Release No. 
34–89,372; File No. S7–22–19, dated July 22, 2020) [hereinafter “Final Rule”], https://www.govinfo.gov/content/pkg/FR-
2020-09-03/pdf/2020-16337.pdf.

2. Amendments to Exemptions From the Proxy Rules for Proxy Voting Advice, 84 Fed. Reg. 66,518–66,559 (Dec. 4, 2019) 
(Release No. 34–87457; File No. S7–22–19, dated Dec. 3, 2019) [hereinafter “Proposed Rule”], https://www.govinfo.gov/
content/pkg/FR-2019-12-04/pdf/2019-24475.pdf.

Electronic copy available at: https://ssrn.com/abstract=3728163
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Finally, Part V surveys the potential legal challenges to the Final Rule. We conclude that it is unlikely that 
a federal court would invalidate the Final Rule under the Administrative Procedure Act and related admin-
istrative law doctrines. The SEC convincingly demonstrates the need for regulation given the potential 
for conflicts of interest and poor-quality governance advice in the proxy advisory industry. Furthermore, 
the likelihood of a successful legal challenge decreased substantially when the SEC thoughtfully made 
significant changes to its regulatory approach from the Proposed Rule to the Final Rule. In the Final Rule, 
the SEC embraced a middle-ground approach to regulating proxy advisors—one that responds to the 
major concerns raised by proxy advisory businesses and their supporters during the notice-and-comment 
rulemaking process. 

Likewise, a legal challenge to the SEC’s interpretation of “solicitation” in Section 14(a) of the Exchange Act 
to apply to proxy guidance is unlikely to prevail. Congress did not define the term in the statute but, in-
stead, charged the SEC with promulgating rules and regulations “as necessary or appropriate in the public 
interest or for the protection of investors.” Accordingly, under the seminal Chevron deference doctrine, 
the reviewing court will defer to the SEC’s interpretation of the ambiguous statutory provision so long as 
the agency’s interpretation is reasonable. Especially in light of the decades of agency and judicial prece-
dent interpreting “solicitation” and the policy purposes that motivate Section 14(a), challengers will be hard 
pressed to argue that the SEC’s approach to solicitation in the Final Rule is unreasonable. 

In sum, the SEC’s Final Rule is a step in the right direction to address deficiencies in the proxy advisory sys-
tem. Due to the SEC’s decision to embrace a middle-ground regulatory approach, the strong proponents 
and strong opponents to the Proposed Rule are likely both dissatisfied with the Final Rule as a matter of 
policy. As a matter of law, however, it is difficult to argue that the SEC failed to engage in reasoned deci-
sionmaking or otherwise acted outside its statutory mandate in promulgating the Final Rule. 

Electronic copy available at: https://ssrn.com/abstract=3728163



Examining the SEC’s Proxy Advisor Rule6

ONE

HISTORY OF THE 
PROXY ADVISORY 
INDUSTRY
A. THE RISE OF THE PROXY ADVISORS
The history of the proxy advisory industry spans more than three decades and owes its vitality to several 
factors. Markets have become increasingly “institutionalized” over time, with institutional investors making 
up a greater percentage of market owners compared to individual, “retail” investors. As noted in a 2016 
Government Accountability Office (GAO) report, the “increased ownership share that institutional investors 
hold and the high volume of proxy votes they are responsible for casting has increased demand for proxy 
advisory firms.”3 Some 70% of shares outstanding in U.S. public companies are owned by institutions, while 
only about 30% are owned by retail investors.4

The number of proposals for shareholders to consider has also increased over time.5 That is due in part 
to increased shareholder activism. But regulatory changes have also played a role. For instance, under 
Dodd-Frank’s say-on-pay requirement,6 shareholders of a publicly-traded companies are asked to provide 
a non-binding vote to approve or disapprove the companies’ executive compensation plan at least once 
every three years. More fundamentally, several regulatory actions created demand for proxy advisory 
services in the first place. The first action was the Department of Labor’s 1988 “Avon Letter” stating that 
“the fiduciary act of managing plan assets which are shares of corporate stock would include the voting of 

3. U.S. Government Accountability Office, Corporate Shareholder Meetings, Proxy Advisory Firms’ Role In Voting And Cor-
porate Governance Practices (Nov. 2016) [hereinafter “2016 GAO Report”], https://www.gao.gov/products/GAO-17-47.

4. Id. at 13 (citing Broadridge Financial Solutions and PwC’s Governance Insights Center, 2016 Proxy Season Wrap-up, 
ProxyPulse. 3d. ed. (2016).

5. Georgeson Proxy Insight reported 30 corporate governance related shareholder proposals in 1987. This total increased 
to 134 by 1996 and 776 by 2004, but shrank to 236 by 2019. See Georgeson Shareholder Annual Meeting Season Wrap-
Up 1996, at 4; Georgeson Annual Corporate Governance Review (2006) at 9; Georgeson Proxy Insight Annual Corporate 
Governance Review (2019) at 12.

6. Dodd-Frank Wall Street Reform and Consumer Protection Act, Pub. L. No. 111- 203, § 951, 124 Stat. 1376, 1899 (2010).

Electronic copy available at: https://ssrn.com/abstract=3728163
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proxies appurtenant to those shares of stock.”7 Investment advisers subject to this regulation through the 
Employee Retirement Income Security Act (ERISA) were thus required to vote shares held by ERISA plans, 
regardless of the materiality of a particular vote at issue. 

The SEC followed with the 2003 adoption of Rule 206(4)-6 of the Investment Advisers Act of 1940, which 
states that it is a “fraudulent, deceptive, or manipulative act, practice or course of business” for an invest-
ment adviser to exercise voting authority with respect to client securities, unless the investment adviser: 
(1) adopts and implements written policies and procedures that are reasonably designed to ensure that 
the adviser votes client securities in the best interest of clients (including procedures on how the adviser 
addresses conflicts of interest); (2) discloses to clients how they may obtain information from advisers on 
how they voted with respect to their securities; and (3) describes to clients the adviser’s proxy voting pol-
icies and procedures.8 Rule 206(4)-6, adopted because of concerns that conflicts of interest could affect 
proxy voting,9 created direct regulatory support for a market in proxy advisory services. As described by 
the 2016 GAO report:

According to some industry stakeholders, based on certain interpretations of the rule and subse-
quent SEC staff guidance, some investment advisers determined that they could discharge their 
duty to vote their proxies and demonstrate that their vote was not a product of a conflict of inter-
est if they voted based on the recommendations of a proxy advisory firm. As a result, institutional 
investors tended to outsource their research and voting decisions, which helped to increase the 
demand for proxy advisory services.10

Finally, in the year following adoption of Rule 206(4)-6, the SEC issued two no-action letters: one to Egan-
Jones Proxy Services (May 27, 2004) and the other to Institutional Shareholder Services, Inc. (Sept. 15, 
2004). In these no-action letters, the SEC clarified that an investment advisor could outsource its proxy 
statement review and proxy voting processes to an “independent third party” such as a proxy advisory 
firm. The SEC also suggested that investment advisers were not required to make a case-by-case evalu-
ation of proxy advisor conflicts of interest with issuers, but could rely on a proxy voting firm’s general con-
flicts procedures, which supported the ability of proxy advisory services to maintain corporate governance 
consulting services for issuers while at the same time providing corporate governance advice to investors. 

7. Interpretive Bulletins Relating to the Employee Retirement Income Security Act of 1974, Fed. Reg., Vol. 59, No. 145 (July 
29, 1994) (describing “Avon letter”), https://www.govinfo.gov/content/pkg/FR-1994-07-29/html/94-18198.htm.

8. Proxy Voting by Investment Advisers, 68 Fed. Reg. 6585, 6586 (Feb. 7, 2003). (Release No. IA–2106; File No. S7–38–02, 
dated Jan. 31, 2003).

9. See Id. at 6589 (“An adviser may have conflicts that can affect how it votes proxies. For example, the adviser (or its af-
filiate) may manage a pension plan, administer employee benefit plans, or provide brokerage, underwriting, insurance, 
or banking services to a company whose management is soliciting proxies. Failure to vote in favor of management may 
harm the adviser’s relationship with the company. The adviser may also have business or personal relationships with oth-
er proponents of proxy proposals, participants in proxy contests, corporate directors or candidates for directorships. For 
example, the adviser may manage money for an employee group, or an executive of the adviser may have a spouse or 
other close relative who serves as a director or executive of a company. Our concern with these conflicts and how they 
affect clients of advisers led us to propose, on Sept. 20, 2002, new rule 206(4)-6 and amendments to rule 204-2.”).

10. 2016 GAO Report, supra note 3, at 14–15.

Electronic copy available at: https://ssrn.com/abstract=3728163

https://www.govinfo.gov/content/pkg/FR-1994-07-29/html/94-18198.htm


Examining the SEC’s Proxy Advisor Rule8

In the decades since the Avon letter, the passage of Rule 206(4)-6, and the ISS and Egan-Jones no-action 
letters, the role of proxy advisors has been cemented as a feature of U.S. corporate governance. Proxy 
advisors perform a variety of undeniably significant governance services for their institutional clients. In its 
2010 Concept Release on the U.S Proxy System, the SEC described the most important functions of proxy 
advisors in helping institutional investors to meet their proxy voting obligations, including:

• Analyzing and making voting recommendations on the matters presented for shareholder vote and 
included in the issuers’ proxy statements;

• Executing votes on the institutional investors’ proxies in accordance with the investors’ instructions, 
which may include voting the shares in accordance with a customized proxy voting policy resulting 
from consultation between the institutional investor and the proxy advisory firm, the proxy advisory 
firm’s proxy voting policies, or the institution’s own voting policy;

• Assisting with the administrative tasks associated with voting and keeping track of the large number 
of voting decisions;

• Providing research and identifying potential risk factors related to corporate governance; and

• Helping mitigate conflict of interest concerns raised when the institutional investor is casting votes in a 
matter in which its interest may differ from the interest of its clients. 11

B. CRITICISMS OF PROXY ADVISORS 
Notwithstanding the important functions proxy advisors now perform, they have been the subject of sig-
nificant criticism as their power has augmented over time. As former SEC Commissioner Daniel Gallagher 
wrote, these criticisms are focused on two key questions. First, are proxy advisors’ recommendations com-
promised by conflicts of interest (the very concern that led to the adoption of Rule 206(4)-6)? Second, even 
assuming they are not, do proxy advisors produce accurate, transparent, and useful recommendations?12  

1. CONCERNS OVER CONFLICTS OF INTEREST

The SEC has identified several potential conflicts of interest to which proxy advisory firms may be suscep-
tible—some of which are a function of the particular business models of proxy advisors. These potential 
conflicts include: a proxy advisor providing voting advice to its clients on a company’s proxy while also pro-
viding governance or compensation advice to the company providing advice on a matter in which its affil-

11. Concept Release on the U.S. Proxy System, 75 Fed. Reg. 42,982, 43,009 (July 22, 2010).

12. Daniel M. Gallagher, Outsized Power & Influence: The Role of Proxy Advisors, Washington Legal Foundation Critical Legal 
Issues Working Paper Series, No. 187, at 8 (Aug. 2014), https://s3.us-east-2.amazonaws.com/washlegal-uploads/upload/
legalstudies/workingpaper/GallagherWP8-14.pdf.
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iates or one of its clients has a material interest, such as a business transaction or a shareholder proposal 
put forward by that client; providing ratings to institutional investors of a company’s corporate governance 
practices while at the same time providing governance advice to that company; and providing advice in 
cases in which an affiliate of the advisor holds a significant ownership interest in the company, sits on the 
company’s board, or has a relationship with the shareholder presenting the proposal in question.

These concerns were also highlighted in the SEC’s 2010 Concept Release, noting that conflicts of interest 
were perhaps “the most frequently raised concern about the proxy advisory industry.”13 These concerns 
have also been the subject of GAO reports in 2007 and 2016, which addressed conflicts of interest within 
the proxy advisory industry.14 The 2007 GAO report focused particularly on concerns with the Institutional 
Shareholder Services group of companies (ISS), noting that ISS provides institutional investor clients with 
“recommendations for proxy voting and ratings of companies’ corporate governance” and also “helps 
corporate clients develop proposals to be voted on and offers corporate governance consulting services 
to help clients understand and improve their corporate governance ratings.”15

2. CONCERNS OVER ADVICE QUALITY

The importance of advice quality is underlined by the fact that many institutional investors vote fully, or al-
most fully, in line with the benchmark policies of the proxy advisors that advise them.16 The benchmark pol-
icies selected by ISS and Glass Lewis thus become the de facto corporate governance standard against 
which companies are measured, and the introduction of the policies for the upcoming year are a matter of 
great interest and importance to corporations and corporate governance professionals.17

The use of benchmarks relates to the difficulty of conducting in-depth analyses of thousands of compa-
nies in a relatively short time period. These pressures tend to generate a less time-intensive and more 
cost-effective one-size-fits-all approach to governance. However, critics of some of the corporate gover-
nance positions taken by some proxy advisors argue that some policies seem to be, in the words of the 

13. 2010 Concept Release, supra note 11, at 43,011.

14. U.S. Government Accountability Office, Corporate Shareholder Meetings: Issues Relating to Firms That Advise Institution-
al Investors on Proxy Voting (June 2007), https://www.gao.gov/new.items/d07765.pdf [hereinafter “2007 GAO Report”]; 
U.S. Government Accountability Office, Corporate Shareholder Meetings: Proxy Advisory Firms’ Role in Voting and Cor-
porate Governance Practices (Nov. 2016), https://www.gao.gov/assets/690/681050.pdf.

15. 2007 GAO Report, supra note 14, at 9–10.

16. See Comments of Paul Rose on File Number 87-22-19, Amendments to Exemptions from the Proxy Rules for Proxy Voting 
Advice (Nov. 19, 2019), https://www.sec.gov/comments/s7-22-19/s72219-6429308-198569.pdf (providing data showing 
how dozens of large institutional investors vote with ISS 99.5% or more of the time); see also TIMOTHY DOYLE, THE 
REALITIES OF ROBOVOTING 7 (Report for Am. Council for Capital Formation, Nov. 2018), https://accfcorpgov.org/wp-con-
tent/uploads/ACCF-RoboVoting-Report_11_8_FINAL.pdf (finding that “175 asset managers with more than $5 trillion in 
assets under management have historically voted with ISS on both management and shareholder proposals more than 
95% of the time”).

17. See, e.g., Holly Gregory, John Kelsh & Claire Holland, ISS and Glass Lewis Policy Updates, HARVARD LAW SCHOOL 
FORUM ON CORPORATE GOVERNANCE (Dec. 3, 2019), https://corpgov.law.harvard.edu/2019/12/03/iss-and-glass-lewis-
policy-updates/.
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scholar Lynn Stout, “governance fads and fancies” that rely on “flawed academic studies.”18 

A benchmark, one-size-fits-all approach necessarily fails to consider the full governance context in which 
individual firms operate. For example, practitioners Bill Libit and Todd Freier have argued that “[c]orporate 
governance cannot be properly evaluated without in-depth knowledge and understanding of a company, 
its management and the industry in which the company operates. Proxy advisory firms’ ‘one-size-fits-all’ 
approach to corporate governance may have little or no relation to the specific strategic, competitive 
environment or operational and management issues confronting a particular company.”19 In a 2015 article 
published in the Journal of Law & Economics, David Larcker, Allan McCall, and Gaizka Ormazabal highlight 
the risks of poor-quality research and one-size-fits-all metrics: 

If investors select proxy advisors on the basis of cost rather than quality of recommendations . . . 
proxy advisors may not have incentives to conduct rigorous firm-specific research. Also, if proxy ad-
visors can influence enough shareholder votes, boards of directors may be induced to respond by 
changing executive compensation programs and governance structure in a manner consistent with 
the recommendations of proxy advisor firms. Unfortunately, if the proxy advisors’ recommendations 
are inappropriate, these changes can lead to a decrease in shareholder value.20

Another aspect of advice quality concerns accuracy. Some critics of proxy advisors have argued that ad-
visors routinely make errors in the guidance they provide to investors. For example, corporate attorney 
Frank Placenti reviewed supplemental proxy filings from 2016, 2017, and part of 2018 to evaluate the extent 
to which registrants identified errors in proxy guidance. The study revealed 107 filings alleging factual, 
analytical, or other “serious disputes.”21 On the other hand, the SEC Investor Advisory Committee has 
responded that, in context of many thousands of shareholder votes, the number of factual errors is “trivi-

18. Lynn A. Stout, Why Should ISS Be The New Master Of The Corporate Governance Universe?, DOW-JONES CORP. GOV-
ERNANCE, Jan. 4, 2006, at 14–15.

19. Bill Libit & Todd Freier, Proxy Advisory Firms and Corporate Governance Practices: One Size Does Not Fit All, HARVARD 
LAW SCHOOL FORUM ON CORPORATE GOVERNANCE (June 18, 2014), https://corpgov.law.harvard.edu/2014/06/18/
proxy-advisory-firms-and-corporate-governance-practices-one-size-does-not-fit-all/.

20. David F. Larcker, Allan L. McCall & Gaizka Ormazabal, Outsourcing Shareholder Voting to Proxy Advisory Firms, 58 J. L. 
& ECON. 173, 175 (2015).

21. FRANK PLACENTI, ARE PROXY ADVISORS REALLY A PROBLEM? 11 (Report for Am. Council for Capital Formation, Oct. 
2018), https://accfcorpgov.org/wp-content/uploads/2018/10/ACCF_ProxyProblemReport_FINAL.pdf. The study catego-
rized “factual errors” filings as filings “claiming that the advisor’s reports contained identified factual errors.” “Analytical 
errors” were from filings “claiming that the advisor’s reports contained identified analytical errors, such as the use of in-
congruent compensation peer group data or the use of peer groups that inexplicably varied from year to year.” “Serious 
disputes” were from filings that “identified specific problems with the advisors’ reports often stemming from the ‘one-size-
fits-all’ application of the proxy advisors’ general policies. These included support for shareholder proposals seeking to 
implement bylaw changes that would be illegal under the issuer’s state law of incorporation, inconsistent recommenda-
tions with respect to the same compensation plan in multiple years, and other serious disputes.” Id.
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ally small”; “none of those is shown to be material or to have affected the outcome of the related vote.”22 
Nevertheless, registrants have argued that they should have the ability to respond (prior to shareholder 
voting) to errors resulting in adverse voting guidance from proxy advisors, even if the error is analytical 
rather than factual.

C. REGULATORY ACTIONS PRIOR TO THE 
PROPOSED RULE

The debate over the appropriate role and regulation of the proxy advisory industry has become increas-
ingly heated as the role and influence of proxy advisors has grown. Indeed, there is even significant de-
bate over the extent of proxy advisors’ influence over proxy voting. The SEC, as the primary regulator of 
proxy voting and proxy advisory firms, has spent years considering the merits and risks associated with 
the proxy advisory industry. 

As noted in its 2019 Commission Interpretation and Guidance Regarding the Applicability of the Proxy 
Rules to Proxy Voting Advice, the SEC: issued a concept release in 2010 and sought public comment 
about “the role and legal status of proxy advisory firms within the U.S. proxy system”; held a roundtable 
in 2013 on the use of proxy firm advice by institutional investors and investment advisers; issued a Staff 
Legal Bulletin in 2014 to “provide guidance about the availability and requirements of two exemptions to 
the federal proxy rules that are often relied upon by proxy advisory firms”; and held a roundtable in 2018 
seeking “input on questions that arise regarding the use of proxy advisory firms and their activities.”23 The 
SEC also formally withdrew the 2004 no-action letters to Egan-Jones and ISS in 2018. 

In 2019, the SEC provided additional clarity on the use of proxy advisors through its Guidance Regard-
ing Proxy Voting Responsibilities of Investment Advisers.24 This Guidance addresses a variety of topics, 
including: the scope of the investment adviser’s authority and responsibilities to vote proxies; the steps 
investment advisers could take to demonstrate that they are acting in the interest of a client with respect 
to proxy voting; general considerations when using proxy advisors; the management of potential factual 
errors, potential incompleteness, or potential methodological weaknesses in the proxy advisory firm’s 
analysis; and evaluation of proxy advisory firm services. 

22. Recommendation of the SEC Investor Advisory Committee (IAC) Relating to SEC Guidance and Rule Proposals on Proxy 
Advisors and Shareholder Proposals, at 5 (Jan. 24, 2020), https://www.sec.gov/spotlight/investor-advisory-commit-
tee-2012/sec-guidance-and-rule-proposals-on-proxy-advisors-and-shareholder-proposals.pdf; see also id. (“From over 
17,000 shareholder votes over three years, the number of possible factual errors identified by companies themselves in 
their proxy supplements amounts to 0.3% of proxy statements.”).

23. Commission Interpretation and Guidance Regarding the Applicability of the Proxy Rules to Proxy Voting Advice, 84 Fed. 
Reg. 47,416, 47,416 (Sept. 10. 2019) (Release No. 34–86721, dated Aug. 21, 2019) [hereinafter “2019 SEC Interpretation”], 
https://www.govinfo.gov/content/pkg/FR-2019-09-10/pdf/2019-18355.pdf.

24. Commission Guidance Regarding Proxy Voting Responsibilities of Investment Advisers, 84 Fed. Reg. 47,420 (Sept. 10. 
2019) (Release Nos. IA–5325, IC–33605, dated Aug. 21, 2019) [hereinafter “2019 SEC Guidance”], https://www.govinfo.
gov/content/pkg/FR-2019-09-10/pdf/2019-18342.pdf.

Electronic copy available at: https://ssrn.com/abstract=3728163

https://www.sec.gov/spotlight/investor-advisory-committee-2012/sec-guidance-and-rule-proposals-on-proxy-advisors-and-shareholder-proposals.pdf
https://www.sec.gov/spotlight/investor-advisory-committee-2012/sec-guidance-and-rule-proposals-on-proxy-advisors-and-shareholder-proposals.pdf
https://www.govinfo.gov/content/pkg/FR-2019-09-10/pdf/2019-18355.pdf
https://www.govinfo.gov/content/pkg/FR-2019-09-10/pdf/2019-18342.pdf
https://www.govinfo.gov/content/pkg/FR-2019-09-10/pdf/2019-18342.pdf


Examining the SEC’s Proxy Advisor Rule12

With the Guidance the SEC seemed to intend to “set a high bar for investment advisors to comply with their 
fiduciary duties and an intention that they not rely uncritically on third party advice.”25

Congress has also devoted considerable attention to the function and power of proxy advisors. The House 
and Senate have both held hearings to explore how to regulate the proxy advisory industry.26 Congress 
has repeatedly considered legislation to regulate proxy advisors. For instance, the Corporate Governance 
Reform and Transparency Act of 2016 would have required proxy advisors to register with the SEC.27 
And the bipartisan Corporate Governance Fairness Act of 2018 would also have required registration of 
proxy advisors as well as directed the SEC to conduct periodic examinations of proxy advisors.28 Other 
jurisdictions have considered (and imposed) regulations on proxy advisors. Under the European Union’s 
Shareholder Rights Directive, for example, proxy advisors are “subject to a code of conduct effectively re-
port on their application of that code” and are required to “disclose certain key information relating to the 
preparation of their research, advice and voting recommendations and any actual or potential conflicts of 
interests or business relationships that may influence the preparation of the research, advice and voting 
recommendations.”29

The SEC’s Proposed Rule and Final Rule thus follow years of formal consideration by Congress, the SEC, 
and other regulators on the role of proxy advisors and, in particular, the potential for conflicts of interest 
and poor-quality advice. As discussed in detail below, the SEC’s Proposed Rule attempted to address 
three aspects of these concerns: (1) the adequacy of disclosure of any actual or potential conflicts of in-
terest that could materially affect the objectivity of the proxy voting advice; (2) the accuracy and material 
completeness of the information underlying the advice; and (3) the ability of proxy voting advice business-
es’ clients to receive information and views from the registrant, potentially contrary to that presented in the 
advice, in a manner that is consistently timely and efficient.30

25. Frank Placenti, The SEC’s Evolving Views Regarding Proxy Advisors, HARVARD LAW SCHOOL FORUM ON CORPORATE 
GOVERNANCE (Nov. 23, 2019), https://corpgov.law.harvard.edu/2019/11/23/the-secs-evolving-views-regarding-proxy-ad-
visors/.

26. See, e.g., Examining the Market Power and Impact of Proxy Advisory Firms: Hearing Before the House Subcomm. on 
Capital Markets and Government Sponsored Enterprises, 113th Cong. (2013); Legislative Proposals to Examine Corporate 
Governance: Hearing Before the Sen. Comm. on Banking, Housing, and Urban Affairs, 115th Cong. (2018) (including leg-
islation that would regulate the proxy advisor industry).

27. Corporate Governance Reform and Transparency Act, H.R. 5311, 114th Cong. (2016). The bill was also reintroduced in 2017 
and passed the House in 2018. But it was not taken up in the Senate. 

28. Corporate Governance Fairness Act, S. 3614, 115th Cong. (2018).

29. Directive (EU) 2017/828 of the European Parliament and of the Council of 17 May 2017 Amending Directive 2007/36/EC 
as Regards the Encouragement of Long-Term Shareholder Engagement, https://eur-lex.europa.eu/legal-content/EN/TX-
T/?uri=CELEX%3A32017L0828.

30. Proposed Rule, supra note 2, at 66,525.
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TWO

THE SEC’S PROPOSED 
RULE: AMENDMENTS 
TO EXEMPTIONS FROM 
THE PROXY RULES 
FOR PROXY VOTING 
ADVICE
In November 2019, the SEC proposed three significant amendments to its regulations governing the ac-
tivities of proxy advisors. First, the SEC proposed codifying its position that proxy advice constitutes a 
“solicitation” for purposes of the Exchange Act and thus, absent an exemption, is subject to certain con-
tent and filing requirements. Second, the SEC proposed to exempt proxy advisors from these content and 
filing requirements on the condition that proxy advisors provide disclosure regarding potential conflicts 
of interest as well as provide registrants and other soliciting persons an opportunity to review proposed 
proxy advice before it is disseminated to investors, allowing registrants and others an opportunity to cor-
rect errors and provide feedback on the advice. Third, the Proposed Rule clarified the application of Rule 
14a-9, the Commission’s proxy solicitation antifraud provision, to proxy advice. Each is discussed in detail 
in the subparts that follow.
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A. PROPOSED CODIFICATION OF THE 
COMMISSION’S INTERPRETATION OF 
“SOLICITATION” UNDER RULE 14A-1(L) AND 
SECTION 14(A)

Under Exchange Act Section 14(a), a person may not “solicit” a proxy of a registered company without com-
plying with numerous regulations governing the timing, content, and filing of the solicitation. The statute 
does not define “solicitation,” but the SEC has “exercised its rulemaking authority over the years to define 
what communications are solicitations and to prescribe rules and regulations when necessary and appro-
priate to protect investors in the proxy voting process.”31 

In its current form, the definition broadly encompasses a range of communications that may influence 
proxy voting, including specific requests for a proxy (whether or not accompanied by or included in a 
formal proxy ballot), any request to execute or not to execute, or to revoke, a proxy, or “[t]he furnishing of 
a form of proxy or other communication to security holders under circumstances reasonably calculated 
to result in the procurement, withholding or revocation of a proxy.”32 The SEC included the last part—with 
its expansive language covering any “other communication” that is “reasonably calculated” to result in 
a proxy voting decision—due to the “recognition that some market participants were distributing written 
communications designed to affect shareholders’ voting decisions well in advance of any formal request 
for a proxy that would have triggered the filing and information requirements of the federal proxy rules.”33  

Courts have accepted this expansive view of the meaning of “solicitation.” In Long Island Lighting Co. v. 
Barbash, for example, the Second Circuit found that print and radio advertisements criticizing Long Island 
Lighting Company management and encouraging citizens to replace the company with a state-run enter-
prise were “solicitations” within the meaning of the proxy rules.34 Reversing the district court’s ruling that 
the proxy rules cannot cover communications “appearing in publications of general circulation and that 
are indirectly addressed to shareholders,” the Second Circuit held that the proxy rules “apply not only to 
direct requests to furnish, revoke or withhold proxies, but also to communications which may indirectly ac-
complish such a result or constitute a step in a chain of communications designed ultimately to accomplish 
such a result.”35 The relevant inquiry, the court held, is whether the communication, “seen in the totality of 
circumstances,” is “‘reasonably calculated’ to influence the shareholders’ votes,” even in cases where the 
communication may not be targeting shareholders directly.36

31. Id. at 66,521.

32. 17 C.F.R. § 240.14a-1(l).

33. Proposed Rule, supra note 2, at 66,521.

34. 779 F.2d 793 (2d Cir. 1985).

35. Id. at 795–96.

36. Id. at 796.
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Furthermore, under the courts’ and the SEC’s understanding, the definition of solicitation includes com-
munications even where the persons communicating with shareholders were not seeking proxy authority 
for themselves.37 However, the SEC adopted rules providing exemptions from information and filing (but 
not antifraud) requirements for persons not seeking proxy authority; these rules allow for shareholders to 
have access to “more sources of information when voting,” while still applying antifraud regulation to such 
information.38

As noted in the Proposed Rule, the Commission has recognized the application of the proxy solicitation 
rules to proxy advisory firms “because they provide recommendations that are reasonably calculated to 
result in the procurement, withholding, or revocation of a proxy and that, as a general matter, the furnishing 
of proxy voting advice constitutes a solicitation.”39 The Proposed Rule would codify the SEC’s view by in-
cluding proxy advice within the definition of “solicitation” under the proxy rules. Specifically, the Proposed 
Rule added a paragraph to Rule 14a-1(l)(1)(iii): “Any proxy voting advice that makes a recommendation to a 
security holder as to its vote, consent, or authorization on a specific matter for which security holder ap-
proval is solicited, and that is furnished by a person that markets its expertise as a provider of such proxy 
voting advice, separately from other forms of investment advice, and sells such proxy voting advice for a 
fee.”40 Such activities should fall under the definition of a solicitation, the SEC argued, because 

the furnishing of proxy voting advice by a person who has decided to offer such advice, separately 
from other forms of investment advice, to shareholders for a fee, with the expectation that its advice 
will be part of the shareholders’ voting decision-making process, is conducting the type of activity 
that raises the investor protection concerns about inadequate or materially misleading disclosures 
that Section 14(a) and the Commission’s proxy rules are intended to address.41

The SEC noted in the Proposed Rule that “solicit” did not have a “single, narrow” meaning when Section 
14(a) of the Exchange Act was enacted.42 Furthermore, it would be inconsistent with the purposes of Sec-
tion 14(a) to ensure shareholders receive materially complete and accurate information if “persons whose 
business is to offer and sell voting advice broadly to large numbers of shareholders, with the expectation 
that their advice will factor into shareholders’ voting decisions, were beyond the reach of Section 14(a).”43 
Courts have also recognized that the protections of 14(a) “would be hollow if the statutory provision is in-

37. See Proposed Rule, supra note 2, at 66,521; accord Regulation of Communications Among Shareholders, 57 Fed. Reg. 
48,276 (Oct. 22, 1992).

38. Proposed Rule, supra note 2, at 66,521–66,522.

39. Id. at 66,522.

40. Id. at 66,557.

41. Id. at 66,522.

42. Id. at 66,523.

43. Id.
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terpreted in an overly narrow manner.”44

In addition to the codification of the interpretation of proxy advice as a solicitation, the SEC provided an 
exception in the Proposed Rule for responses to unprompted requests for proxy advice. The SEC be-
lieved such an exemption would be appropriate because compliance with the information, filing, and con-
flicts-of-interest regulations are “ill-suited for a person who receives an unprompted request from a client” 
because such a person “is unlikely to anticipate the need to establish the internal processes necessary to 
comply with [the Proposed Rule].”45

B. PROPOSED AMENDMENTS TO RULE 
14A-2(B): CONFLICTS OF INTEREST AND 
NOTICE OF PROXY VOTING ADVICE AND 
RESPONSE

The proxy rules generally require proxy solicitations to be accompanied by certain disclosures, including 
description of matters to be acted upon, information about the persons making the solicitation, and their 
interest in the matters to be acted upon, among other things.46 The proxy statement and all solicitation 
materials must also be timely filed with the SEC. However, over the years the SEC has established a num-
ber of exemptions so that many solicitations are exempted from the filing and disclosure requirements 
required under the proxy rules.47 

The proxy advisory industry has typically relied on two such exemptions. First, Rule 14a-2(b)(1) (commonly 
described as the “solicitation exemption”) exempts “[a]ny solicitation by or on behalf of any person who 
does not, at any time during such solicitation, seek directly or indirectly, either on its own or another’s be-
half, the power to act as a proxy for a security holder and does not furnish or otherwise request, or act on 
behalf of a person who furnishes or requests, a form of revocation, abstention, consent or authorization.”48 

44. Id. at 66,523 n.50. The SEC cites the well-known case SEC v. Okin, in which Judge Learned Hand wrote that a manager’s 
letter sent to shareholders, even though not specifically requesting proxies, could nonetheless be considered a solic-
itation. Judge Hand framed the question as whether a “solicitation” must seek a “proxy, power of attorney, consent, or 
authorization,” or whether it “extends to any other writings which are part of a continuous plan ending in solicitation and 
which prepare the way for its success.” SEC v. Okin, 132 F.2d 784, 786 (2d Cir. 1943). In a much-cited passage, he writes:

We have no doubt that the power extends to such writings; were it not so, an easy way would be open to circumvent 
the statute; one need only spread the misinformation adequately before beginning to solicit, and the Commission 
would be powerless to protect shareholders. The earlier stages in the execution of such a continuous purpose must 
be subject to regulation, if the purpose of Congress is to be fully carried out.

 Id.

45. Proposed Rule, supra note 2, at 66,523.

46. The proxy statement requirements are set out in Schedule 14A, 17 C.F.R. § 240.14a-101.

47. Note, however, that the antifraud protections of Rule 14a-9 still apply to these solicitations. 

48. 17 C.F.R. § 240.14a-2(b)(1).
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Second, Rule 14a-2(b)(3) (described as the “business relationship exemption”) exempts proxy advice if the 
advisor: (1) “renders financial advice in the ordinary course of his business”; (2) “discloses to the recipient of 
the advice any significant relationship with the registrant or any of its affiliates, or a security holder propo-
nent of the matter on which advice is given, as well as any material interests of the person in such matter”; 
(3) “receives no special commission or remuneration for furnishing the proxy advice from any person other 
than the recipient of the advice and other persons who receive similar advice”; and (4) does not furnish the 
advice “on behalf of any person soliciting proxies or on behalf of a participant in a contested election.”49 
Even if a proxy advisor is able to rely on these exemptions, however, the prohibition on false and mislead-
ing statements in Rule 14a-9 continues to apply. 

These exemptions are longstanding. Rule 14a-2(b)(3) dates from 1979,50 and the SEC confirmed that the 
rule applies to proxy advisory firms that render only proxy voting advice in 1992.51 The exemptions thus 
predated important shifts in rulemaking and policy that gave rise to the modern proxy advisory industry, 
such as the 2003 implementation of Rule 206(4)-6. And, as stated by the SEC in the Proposed Rule re-
lease, these exemptions “were adopted by the Commission before proxy voting advice businesses played 
the significant role that they now do in the proxy voting process and in the voting decisions of investment 
advisers and other institutional investors.”52 The SEC noted, for example, that ISS has about 2,000 insti-
tutional clients,53 while its main competitor, Glass Lewis, has “1,300+ clients, including the majority of the 
world’s largest pension plans, mutual funds, and asset managers, who collectively manage more than $35 
trillion in assets.”54 The Proposed Rule thus sought to recalibrate the exemptions “in light of the substan-
tial role that proxy voting advice businesses have in the voting decisions of their clients, who often vote 
on behalf of investors,” while still recognizing the proxy advisors play a valuable role in the proxy voting 
process and should not be required to “comply with the filing and information requirements of the proxy 
rules to the same extent as non-exempt soliciting persons, provided other measures are in place to pro-
tect investors.”55

The Proposed Rule attempted to balance these concerns by conditioning the exemption under Rules 
14a2(b)(1) and (3) upon certain measures designed to mitigate potential conflicts of interest, including ad-

49. Id. § 240.14a-2(b)(3).

50. Shareholder Communications and Shareholder Participation in the Corporate Electoral Process and Corporate Gover-
nance Generally, 44 Fed. Reg. 68,769 (Nov. 29, 1979). 

51. Regulation of Communications Among Shareholders, 57 Fed. Reg. 48,276 (Oct. 22, 1992); see also Concept Release, 
supra note 11. 

52. Proposed Rule, supra note 2, at 66,523.

53. Id. at 66,520 n.18.

54. Id. (quoting Glass Lewis website). 

55. Id. at 66,525.
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ditional disclosures and governance practices.56 The conditions laid out in the Proposed Rule included 
two core obligations. First, proxy advisors would be required to provide additional disclosures relating to 
conflicts of interest. Second, proxy advisors would be required to provide management the opportunity to 
comment on or correct any of the advice provided by the proxy advisors. 

1. CONFLICTS OF INTEREST

Rule 14a-2(b)(1) had no conflicts disclosure requirement, but, as noted above, the SEC’s advice exemption 
under Rule 14a-2(b)(3) required advisors to disclose to the recipient of the advice “any significant relation-
ship with the issuer or any of its affiliates, or a shareholder proponent of the matter on which advice is 
given, as well as any material interest of the advisor in such matter.”57 The Proposed Rule suggested the 
disclosure currently provided by proxy advisors is inadequate, and that “the voting decisions of persons 
who rely on these businesses would be better informed if they received information sufficient for them to 
understand and assess these potential risks and measure.”58 Noting comments from various observers, 
the SEC also stated that the conflicts disclosures provided by proxy advisors are “vague or boilerplate 
disclosures,” and that “more specific, prominent disclosure about conflicts is needed to enable clients to 
make a more informed assessment of proxy voting advice businesses’ voting advice.”59

The Proposed Rule sought to remedy these deficiencies by requiring additional disclosures that focus on 
providing “material” information about the nature of the relationships that may create conflicts, in addition 
to specifying that Rule 14a-2(b)(1) is conditioned on these enhanced disclosures. The SEC stressed in the 
Proposed Rule (and later in the Final Rule, as well as in some commissioners’ comments on the Final Rule) 
that the focus on materiality in the Proposed Rule creates a “principles-based requirement to elicit dis-
closure of any other information regarding the interest, transaction, or relationship that would be material 
to a reasonable investor’s assessment of the objectivity of the proxy voting advice.”60 Further, the SEC 
advised proxy advisers that the disclosures should be “sufficiently detailed” so that clients can understand 
the nature and scope of potentially conflicted interests, transactions, or relationships, and should include 

56. The SEC identified three goals for the conditions: 
(i) improve proxy voting advice businesses’ disclosures of conflicts of interests that would reasonably be expected to 
materially affect their voting advice, (ii) establish effective measures to reduce the likelihood of factual errors or meth-
odological weaknesses in proxy voting advice, and (iii) ensure that those who receive proxy voting advice have an 
efficient and timely way to obtain and consider any response a registrant or certain other soliciting person may have 
to such advice.

 Id.

57. Shareholder Communications and Shareholder Participation in the Corporate Electoral Process and Corporate Gover-
nance Generally, 44 Fed. Reg. 68,769, 68,770 (Nov. 29, 1979).

58. Proposed Rule, supra note 2, at 66,525–66,526.

59. Id. at 66,526.

60. Id.
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discussion of the policies and procedures used to mitigate the potential conflicts.61

2. REGISTRANTS’ AND OTHER SOLICITING PERSONS’ REVIEW 
OF PROXY VOTING ADVICE AND RESPONSE

A frequently expressed complaint from public companies is the difficulty in addressing factual or method-
ological errors in the advice disseminated by proxy advisory businesses. In the Proposed Rule, the SEC 
noted that these concerns are compounded by several other features of the proxy advisory business, 
including the typically narrow window of time between when advice is given to investors and the voting 
deadline. First, companies argue that they “lack an adequate opportunity to review proxy voting advice 
before it is disseminated.”62 Second, there are not “meaningful opportunities to engage with the proxy 
voting advice businesses and rectify potential factual errors or methodological weaknesses in the analy-
sis underlying the proxy voting advice before votes are cast,”63 particularly for smaller registrants. Finally, 
companies argue that because proxy voting advice typically is delivered to the clients “very shortly before 
a significant percentage of votes are cast and the meeting held,” companies are not able to dispute errors 
or contest methodological errors or assumptions “in a timely and effective way.”64 

The SEC also noted, however, that proxy advisors have put in place some mechanisms to facilitate com-
munications between the advisory firms and company management. ISS, for example, offers S&P 500 
companies the opportunity to review a draft of its voting advice before it is sent to clients. Glass Lewis, 
meanwhile, allows participating companies to review a “data-only version of its voting advice” before it is 
sent to clients, and has also created a “Report Feedback Statement” program to allow “public companies 

61. Id. at 66,526–66,527. The SEC sought for standardized disclosures that will help clients compare proxy advisory services: 
We believe that by requiring proxy voting advice businesses to provide standardized disclosure regarding conflicts of 
interest, clients of these businesses would be in a better position to evaluate these businesses’ ability to manage their 
conflicts of interest, both at the time the proxy voting advice business is first retained and on an ongoing basis.

 Id. at 66,527. This explanation underscores the SEC’s interest in promoting competition among proxy advisors for the 
benefit of investor clients, as it later noted in the section on Effects on Efficiency, Competition, and Capital Formation: 

In addition to potentially increasing demand for voting advice from proxy voting advice businesses by establishing 
requirements that promote accuracy and transparency in proxy voting advice, the requirements that promote accura-
cy and transparency in proxy voting advice could stimulate competition among proxy voting advice businesses with 
respect to the quality of advice. In particular, clients of proxy voting advice businesses may be better able to assess 
conflicts and the accuracy of advice, which could, in turn, cause proxy voting advice businesses to compete more on 
those dimensions.

 Id. at 66,550. The SEC noted, however, that “[b]ecause disclosure under the proposed amendment occurs within the 
context of private business relationships rather than being public disclosure, this effect on competition is limited to the 
extent proxy voting advice business clients would use more than one proxy voting advice business.” Id. at 66,550 n.260. 
Charles Calomiris and Joseph Mason have also expressed concern about the ability of competition alone to pressure 
proxy advisors to provide better quality advice. See Charles W. Calomiris & Joseph R. Mason, Conflicts of Interest, 
Low-Quality Ratings, and Meaningful Reform of Credit and Corporate Governance Ratings, Am. Enterprise Inst. Working 
Paper (Apr. 14, 2010), https://www.aei.org/wp-content/uploads/2011/10/conflictsofinterestlowqualityratings.pdf.

62.  Proposed Rule, supra note 2, at 66,529.

63.  Id.

64.  Id.
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and shareholder proponents the opportunity to express differences of opinion they may have with Glass 
Lewis’ research.”65

The SEC noted, however, that smaller registrants are often not given the opportunity to review the advice 
before it is sent to clients, and that registrants are typically only given a “short period of time, sometimes 
with little advance notice,” to provide feedback to proxy advisors.66 And, because many votes are cast 
“within a few days or less of the proxy voting advice business’s release of its proxy voting advice” (and 
sometimes through automated voting processes), companies are not able to provide timely responses to 
factual or methodological errors in the voting advice.67

The Proposed Rule attempted to create a mechanism to “foster enhanced engagement” between proxy 
advisors, registrants, and other soliciting persons, with the goal of improving the accuracy, transparency, 
and completeness of information available to voters.68 Under proposed Rule 14a-2(b)(9)(ii), as a condition 
to the exemptions in Rules 14a-2(b)(1) and 14a-2(b)(3), proxy advisors would have been required to pro-
vide to the registrant (or other soliciting person), for its “review and feedback,” a copy of the proxy voting 
advice the proxy advisor intended to deliver to its clients. The length of this review and feedback period 
would have depended on how early the registrant filed its definitive proxy statement. If the registrant filed 
its statement at least 45 calendar days before the security holder meeting date, the review and feedback 
period would have been no less than five business days. If the registrant filed its statement less than 45 
calendar days, but at least 25 calendar days, before the security holder meeting date, the review and 
feedback period would have been no less than three business days. If definitive proxy statement is filed 
less than 25 calendar days before the date of the meeting, the proxy advisor is not required to provide its 
voting advice to registrant. Finally, no earlier than the review and feedback period, and no later than two 
business days prior to delivery of the proxy voting advice to its clients, proxy advisors would have been 
required to provide a final notice of proxy voting advice (including a copy of the advice provided to clients), 
as well as any revisions to such advice made after the review and feedback period.69

65.  Id. at 66,529.

66.  Id. at 66,529–66,530.

67.  Id. at 66,530. The SEC noted that proxy advisors will sometimes provide alerts to clients where there has been a material 
error in their voting advice, but “such policies result in the proxy voting advice businesses, not the client, determining 
whether the errors or information are material to a voting decision and sharing such information only after their advice 
has already been published.” Id. at 66,530.

68.  Id.

69.  Id. at 66,558 (Proposed § 240.14a-2(b)(9)(ii)).
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3. RESPONSE TO PROXY VOTING ADVICE BY REGISTRANTS AND 
OTHER SOLICITING PERSONS

The Proposed Rule also provided registrants and other soliciting persons with the option to require that 
proxy advisors include with their advice a hyperlink directing the voter to “a written statement prepared 
by the registrant that sets forth its views on the advice.”70 While noting that existing rules already permit 
registrants to file supplementary proxy materials to respond to negative voting recommendations, the SEC 
nonetheless argued that voting often takes place shortly after clients receive the voting advice, so supple-
mental materials will not reach many voters before a decision has been made and executed.71

The SEC recognized that “immaterial and unintentional” failures by proxy advisers to meet the conditions 
could result in the loss of the exemptions under Rules 14a-2(b)(1) or 14a-2(b)(3). The Proposed Rule thus 
included a provision stating that a proxy advisor would not lose its exemption so long as the proxy advisor 
made a good faith and reasonable effort to comply, and, to the extent that it was feasible to do so, the 
proxy advisor used reasonable efforts to substantially comply with the condition as soon as practicable 
after it became aware of its noncompliance.72 The SEC also clarified in the Proposed Rule that a failure to 
comply with Rule 14a-2(b)(9) does not create a private right of action against proxy advisors.73

C. PROPOSED AMENDMENTS TO RULE 14A-9
As a final piece of the Proposed Rule, the SEC proposed to amend the note to Rule 14a-9. The text of the 
rule itself would remain the same, however, and would continue to apply to solicitations. In the Commis-
sion Interpretation on Proxy Voting Advice, quoted in the Proposed Rule, the SEC stated that:

Any person engaged in a solicitation through proxy voting advice must not make materially false or 
misleading statements or omit material facts, such as information underlying the basis of its advice 
or which would affect its analysis and judgments, that would be required to make the advice not 
misleading. For example, the provider of the proxy voting advice should consider whether, depend-
ing on the particular statement, it may need to disclose [certain] types of information in order to 
avoid a potential violation of Rule 14a-9.74

70. Id. at 66,533. Proposed § 240.14a-2(b)(9)(iii) reads: 
If requested by the registrant or any other person conducting a solicitation (other than a solicitation exempt under 
§240.14a-2) prior to expiration of the period described in paragraph (b)(9)(ii) of this section, the proxy voting advice 
business shall include in its proxy voting advice and in any electronic medium used to deliver the proxy voting advice 
an active hyperlink or any other analogous electronic medium that leads to the registrant’s or other soliciting person’s, 
as applicable, statement regarding the proxy voting advice.

 Id. at 66,558.

71. Id. at 66,533.

72. Id. at 66,558 (Proposed § 240.14a-2(b)(9)(iv)).

73. Id. at 66,535.

74. 2019 SEC Interpretation, supra note 23, at 47,419.
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While the text of the Rule 14a-9 would remain unchanged—and continue to prohibit false or misleading 
statements or omissions—the Proposed Rule sought to amend the note following the rule by adding an 
additional example of an omission that could be considered misleading:

Failure to disclose material information regarding proxy voting advice covered by §240.14a-1(l)(1)(iii)
(A), such as the proxy voting advice business’s methodology, sources of information, conflicts of 
interest or use of standards that materially differ from relevant standards or requirements that the 
Commission sets or approves.75

The SEC’s inclusion of the example stemmed in part from concerns that proxy advisors were making neg-
ative vote recommendations “based on their evaluation that a registrant’s conduct or disclosure is inade-
quate,” but not clarifying that the negative recommendation was based on the proxy advisor’s standards, 
rather than on a failure of the company to meet the SEC’s conduct or disclosure requirements.76

The SEC noted in the Proposed Rule that the inclusion of the fifth example was not meant to discourage 
proxy advisors from creating and applying standards more stringent than the SEC’s, and indeed, clients 
themselves may create and apply their own more stringent disclosure and governance standards. The ex-
ample was merely intended to provide full, adequate disclosure of the basis for a voting recommendation.77

75. Proposed Rule, supra note 2, at 66,558–66,559.

76. Id. at 66,538. The SEC argued: 
If the use of the criteria and the material differences between the criteria and the applicable Commission requirements 
are not clearly conveyed to proxy voting advice businesses’ clients, there is a risk that the clients may make their vot-
ing decisions based on a misapprehension that a registrant is not in compliance with the Commission’s standards or 
requirements. Similar concerns exist if, due to the lack of clear disclosures, clients are led to mistakenly believe that the 
unique criteria used by the proxy voting advice businesses were approved or set by the Commission.

 Id. 

77. Id.
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THREE

PROPOSED RULE: 
COMMENTS AND 
CONCERNS
The SEC issued its Final Rule on July 22, 2020. This Part describes the comments received during the 
SEC’s comment period from November 2019 to July 2020. A thorough discussion of these comments is 
essential to evaluating potential challenges to the Final Rule, as many features of the Proposed Rule were 
adopted in the Final Rule, yet the SEC significantly modified other features based on comments. 

The SEC received hundreds of comment letters on the Proposed Rule, including letters from members of 
Congress, investment managers, proxy advisors, corporate managers, academics, as well as the general 
public.78 SEC Commissioners held dozens of in-person and telephonic meetings with investment advisers, 
proxy advisors, and company managers.79 The SEC also included with the comment letters a memoran-
dum from the SEC’s Division of Economic and Risk Analysis that provides “a tabular approximation of the 
number of instances registrants indicated concerns over the 2016-2018 period with respect to proxy vot-
ing advice in the additional soliciting materials reviewed by the staff.”80 As described below, this analysis 
quantified the extent of concerns with inaccurate information in the proxy advice provided to voters.

78. By the date of the filing of the Final Rule, the SEC had received 667 individual letters. Comments on Proposed Rule: 
Amendments to Exemptions from the Proxy Rules for Proxy Voting Advice [Release No. 34-87457; File No. S7-22-19], 
https://www.sec.gov/comments/s7-22-19/s72219.htm#comments. The SEC received four form letters arguing against the 
SEC’s rules, stating, among other things, that the rules “entrench management and deeply undermine shareholder votes” 
and that the rules were like a political system in which a voter would be required “to first submit my proposal [voting 
against the politician] to the current politician in power and I would open myself to fraud lawsuits if the politician didn’t like 
what I said.” S7-22-19 Letter Type A, https://www.sec.gov/comments/s7-22-19/s72219-typea.htm. The SEC received 116 
form letters supporting the rule, stating appreciation that the rule proposal “would shine a light on proxy firms’ conflicts of 
interest so that fund managers know the risk they’re taking when they stake my money on the firms’ advice. I’m also glad 
you’re requiring these firms to let companies check for mistakes and respond to inaccurate recommendations before 
their reports go out.” S7-22-19 Letter Type B, https://www.sec.gov/comments/s7-22-19/s72219-typeb.htm.

79. The SEC recorded 87 meetings between advisors and companies and the offices of Chairman Clayton, Commissioner 
Jackson, Commissioner Lee, Commissioner Pierce, Commissioner Roisman, and other SEC officials.

80. See Memorandum from the Division of Economic and Risk Analysis Regarding Data Analysis of Additional Definitive 
Proxy Materials Filed by Registrants in Response to Proxy Voting Advice, at 1 (Jan. 16, 2020), https://www.sec.gov/com-
ments/s7-22-19/s72219-6660914-203861.pdf.
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A. COMMENTS ON PROPOSED AMENDMENTS 
TO THE DEFINITIONS OF “SOLICIT” AND 
“SOLICITATION”

Some comments in support of the Proposed Rule’s codification of “solicit” and “solicitation” noted that the 
definition, as amended, properly included information of the type Congress intended Section 14(a) to ad-
dress. Among other things, supporters noted that the analysis of what constitutes a solicitation “should not 
turn on whether the proxy voting advice business’s voting recommendations are based on an investor’s cus-
tom policy or the proxy voting advice business’s benchmark policy.”81 Some commenters suggested clarify-
ing that the definition includes any reports and ratings by environmental, social, sustainability, or governance 
ratings firms.82

Some commenters in opposition argued that the SEC does not have the authority to regulate proxy advisors 
under Section 14(a) or any other provision of the Exchange Act. Others suggested that proxy advice differs 
from proxy solicitation in that “proxy solicitors play an advocacy role on behalf of an interested party, whereas 
proxy voting advice businesses are independent third parties, hired by shareholders to provide objective 
advice that the recipients are not required to follow.”83 Two proxy advisory firms, Segal Marco and ProxyVote 
Plus, asserted in their comments that under the Proposed Rule their activities would not constitute solici-
tations because they vote on behalf of clients rather than providing them with research reports and voting 
recommendations. 

Some commenters suggested that the Proposed Rule would increase the costs of providing proxy advice 
(including through increased litigation costs) and could potentially chill shareholder communication. Other 
commenters argued that the SEC had not provided “reliable evidence” that proxy advisory firms present an 
investor protection risk sufficient to justify the proposed amendment to the definition. Still other commenters 
sought to narrow the scope of the definition. Some argued to exclude advice based on custom policies. Oth-
ers to distinguish between proxy advisors and voting agent businesses, which merely execute votes based 
on client guidelines but do not provide solicitations in the form of proxy advice. And yet others to clarify that 
“data and research that may inform a proxy analysis or be described in a proxy research report but that is 
marketed separately to investor” should not be considered a solicitation. Finally, others requested that the 
SEC clarify that ordinary-course-of-business communications by management-consulting firms, lawyers, ac-
countants, and broker-dealers should not be considered solicitations under the proposed amendments.84 

81. Final Rule, supra note 1, at 55,089.

82. Id.

83. Id. at 55,090.

84. Id.
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ISS’s comment letter noted that the exclusion of proxy voting advice furnished only in response to an un-
prompted request would be counterproductive to investor protection: “Subjecting experts who have the skill 
and resources to provide accurate and independent proxy advice to additional regulation, while allowing 
others, with no relevant expertise, to furnish ad hoc, ‘drive-by’ advice belies the asserted investor protection 
goal of this rulemaking.”85

B. COMMENTS ON AMENDMENTS TO RULE 
14A-2(B): CONFLICTS OF INTEREST

The SEC noted that it received comments in support of conflicts of interest disclosure from many parties, 
including some who were generally opposed to the Proposed Rule as a whole.86 Some commenters ar-
gued that proxy advisors do not adequately disclose and mitigate potential conflicts of interest. Others 
argued that the amendments were not justified and would impose unnecessary costs and burdens on 
proxy advisors and their clients, and that existing disclosures and mitigation mechanisms were appropriate 
and sufficient.87

Further, some asserted that any additional costs “could have a detrimental effect on competition in an 
industry that is already cost-prohibitive for new entrants.”88 Commenters also proposed a variety of sug-
gested amendments to the Proposed Rule to expand the required disclosures, require certain detailed 
disclosures, or take a more principles-based approach that would focus on the materiality of the potential 
conflicts of interest.89

85. Comments of Gary Retelny, President and CEO, Institutional Shareholder Services Inc. [hereinafter “ISS Letter”], https://
www.sec.gov/comments/s7-22-19/s72219-6732023-207470.pdf.

86. CalSTRS writes, for example:
CalSTRS is supportive of one aspect of the proposal. We agree that conflict of interest disclosure is important for a 
well-functioning and unbiased proxy voting system. Investors should be informed when there may be potential con-
flicts of interest that could affect proxy advisor recommendations. Investors need confidence that the research being 
considered when voting is unbiased and fact based. However, we do not believe the SEC needs to create a new reg-
ulatory structure to enforce such disclosure.

 Comments of Aeisha Mastagni, Portfolio Manager, California State Teachers’ Retirement System (CalSTRS), https://www.
sec.gov/comments/s7-22-19/s72219-6744089-207898.pdf. 

87. ISS noted, for example, that “the most vocal critics of ISS in this area are those who speak on behalf of corporate man-
agement, and not the investors who rely on ISS’ research and vote recommendations.” ISS Letter, supra note 85, at 32.

88. Final Rule, supra note 1, at 55,098.

89. Id.
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C. COMMENTS ON PROPOSED REVIEW OF 
AND RESPONSE TO PROXY VOTING ADVICE 
BY REGISTRANTS AND OTHER SOLICITING 
PERSONS

The response to the Proposed Rule was strongest with respect to the review and feedback rule propos-
als. Some commenters expressed support for the provisions, noting that the changes would “improve the 
completeness, accuracy, and reliability of the information underlying the voting advice” as well as “ame-
liorate the incidence of errors, mistakes, and deficiencies” in voting advice.90 Commenters also expressed 
support for set amounts of time to review and comment on proxy advice, as some registrants argued 
that under current practices they did not have sufficient opportunity to meaningfully engage with proxy 
advisors before voters acted on proxy advice. Some commenters in support of the Proposed Rule also 
disagreed with other commenters’ suggestion that the Proposed Rule would compromise proxy advisors’ 
independence—with some “pointing to the fact that a number of registrants were already participating in 
advance review programs offered by proxy voting advice businesses.”91

Many commenters opposed this aspect of the Proposed Rule, however, arguing that there was not com-
pelling evidence of errors in proxy advice. Opposing comments also noted that clients of proxy advisors 
are generally satisfied with the advice they receive, and the complaints come primarily from registrants 
and their advocates.92 Some commenters were also concerned that requiring advance notice of proxy ad-
vice would provide an “unfair advantage” to company management in disputed proxy matters. And, some 
suggested that giving registrants the ability to review and comment on proxy advice would inappropriately 
insert the SEC and management into intra-shareholder communications, contra the SEC’s stated position 
in an earlier release.93 Some raised the concern of an increased risk of insider trading, while others doubt-
ed the effectiveness of the Proposed Rule in safeguarding confidentiality.

90. Id. at 55,103.

91. Id. See, e.g., Comments of Neil A. Hanson, Vice President, Investor Relations and Secretary, Exxon Mobil Corporation 
(Feb. 3, 2020), https://www.sec.gov/comments/s7-22-19/s72219-6742834-207796.pdf.

92. Final Rule, supra note 1, at 55,104.

93. See Regulation of Communications Among Shareholders, 57 Fed. Reg. 48,276 (Oct. 22, 1992). There, the SEC stated:
A regulatory scheme that inserted the Commission staff and corporate management into every exchange and conver-
sation among shareholders, their advisors and other parties on matters subject to a vote certainly would raise serious 
questions under the free speech clause of the First Amendment, particularly where no proxy authority is being solic-
ited by such persons. This is especially true where such intrusion is not necessary to achieve the goals of the federal 
securities laws. The purposes of the proxy rules themselves are better served by promoting free discussion, debate 
and learning among shareholders and interested persons, than by placing restraints on that process to ensure that 
management has the ability to address every point raised in the exchange of views.

 Id. at 48,279.
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Many commenters expressed concern that the Proposed Rule would negatively impact the timely delivery of 
proxy advice to clients, create “numerous logistical and practical challenges that would be highly disruptive 
to the proxy voting system,” and would impose significant costs on proxy advisors and their clients.94 These 
challenges and costs could result in increased barriers to entry in the proxy advisory market, thereby limiting 
consumer choice. Others expressed concern that the Proposed Rule would reduce shareholder voting and 
the utility of proxy advice, which could be “watered down to lessen the risk of litigation.”  95

Some commenters suggested changes to the Proposed Rule that would, among other things, shorten 
the review periods, limit review to factual information, and allow registrants to opt-in to the review and 
feedback period. Glass Lewis suggested a more principles-based approach that would require proxy ad-
visors to “‘maintain policies and procedures that provide registrants (and certain other soliciting persons) 
a meaningful opportunity to comment on proxy advice and final notice of any proxy advice,’ with Staff or 
Commission guidance filling in the timing and other elements.”96

Finally, although registrants generally supported the proposed response rules, other commenters raised 
concerns about “costs and delays in the timely receipt of advice” if the Proposed Rule were enacted.97 
Some suggested providing more time for registrants to provide responses, and suggested that proxy advi-
sors not permit pre-populated or automated voting where a company has responded to a proxy advisor’s 
adverse recommendation.98 

D. COMMENTS ON THE AMENDMENTS TO 
RULE 14A-9

Commenters in favor of the additional example in the note to Rule 14a-9 argued that the amendment would 
make proxy advisors more accountable for their advice and incentivize them to “provide more robust infor-
mation about their methods and sources so that their clients would be in a better position to assess the busi-
nesses’ recommendations and make informed voting decisions.”99 Commenters opposed to the amendment 
argued, among other things, that proxy advisors would face legal uncertainty and heightened litigation risk; 
two commenters suggested that the amendment may be prohibited by the First Amendment.100

94. Final Rule, supra note 1, at 55,105.

95. Id.

96. Comments of Kevin Cameron, Executive Chair, Glass Lewis (Feb. 3, 2020), https://www.sec.gov/comments/s7-22-19/
s72219-6745349-207938.pdf. 

97. Final Rule, supra note 1, at 55,106.

98. Id. at 55,160–55,161.

99. Id. at 55,119.

100. Id. at 55,120.

Electronic copy available at: https://ssrn.com/abstract=3728163

https://www.sec.gov/comments/s7-22-19/s72219-6745349-207938.pdf
https://www.sec.gov/comments/s7-22-19/s72219-6745349-207938.pdf


Examining the SEC’s Proxy Advisor Rule28

FOUR

FINAL RULE
In the Final Rule, the SEC made considerable effort to discuss and respond to comments, not only in the 
sections describing the comments generally (as discussed above), but also in explaining the SEC’s deci-
sions with respect to the text of the Final Rule. In this Part, each of the four new rules that make up the Final 
Rule will be discussed in turn.

A. THE CODIFICATION OF PROXY ADVICE AS 
SOLICITATION

The Final Rule embraces the Proposed Rule’s change to Rule 14a-1(1)(1)(iii) to clarify that the terms “solicit” 
and “solicitation” include: 

Any proxy voting advice that makes a recommendation to a security holder as to its vote, consent, 
or authorization on a specific matter for which security holder approval is solicited, and that is fur-
nished by a person that markets its expertise as a provider of such proxy voting advice, separately 
from other forms of investment advice, and sells such proxy voting advice for a fee.101

The Final Rule asserts that proxy advice is the kind of activity that Section 14(a) and the Commission’s proxy 
rules are designed to address, “with their focus on the information received by shareholders as part of the 
voting process.”102 The SEC further clarified that as proxy advisors produce custom or specialty policies for 
clients, each of those separate policies is a distinct solicitation under Rule 14a-1(l)(1)(iii)(A).

Most of the SEC’s discussion focuses on the statutory basis for the codification. The rulemaking thus not 
only responds to the comment letters received after publication of the Proposed Rule, but also to the ISS 
lawsuit challenging, among other things, the SEC’s authority to include proxy advice within the meaning 
of the term “solicitation.” The Final Rule responds to ISS’s letter specifically, which stated that the amend-
ments would be “contrary to (1) the legislative history of Section 14(a), (2) the case law that has construed 
the terms ‘solicit’ and ‘solicitation’ under Section 14(a) and Rule 14a-1(l), and (3) the plain meaning of the 
term ‘solicit.’”103

101. Id. at 55,154.

102. Id. at 55,091.

103. Id. at 55,092 (citing ISS Letter, supra note 85).
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The SEC noted in its discussion that the structure of Section 14(a) grants the SEC “broad authority,” and 
provides the SEC with the authority to develop rules to regulate proxy solicitation “as necessary or appro-
priate in the public interest or for the protection of investors.”104 The terms “solicit” and “solicitation” are 
undefined, and the Exchange Act gives the SEC the power to “define technical, trade, accounting, and 
other terms used in this chapter, consistently with the provisions and purposes of this chapter.”105  

The SEC rejected a narrow meaning of “solicitation” as merely “endeavoring to obtain,” a common dictio-
nary definition. While some commenters argued that for a communication to be a “solicitation,” the alleged 
solicitor must have a stake or preference in the outcome, the SEC disagreed. Looking to legislative history 
as well as the plain meaning of the word “solicit” at the time of the enactment of the Exchange Act, the 
SEC argued that the term “solicit” had meanings that “did not depend on the interest or subjective intent 
of the person engaging in the solicitation,” including the notion that to “solicit” means to “move to action”; 
“what matters” under this definition “is not the subjective intent to obtain a proxy, but rather the effect on 
a recipient’s proxy vote.”106

In choosing between a meaning focused on the intent of the communicator, on the one hand, and the ef-
fect on the recipient of the communication, on the other, the SEC argued that the latter is more consistent 
with the purposes of Section 14(a). After all, “any inducement that may move a shareholder to vote a proxy 
in a certain way implicates the Commission’s charge to ensure that necessary and appropriate regulations 
are in place for the protection of investors.”107 The SEC also described legislative history and well-estab-
lished case law supporting a broad reading of the terms “solicit” and “solicitation,” arguing that injecting 
a requirement of subjective intent of the communicator runs counter to the case law on solicitation. As 
noted above, the SEC’s position for over 60 years has been that a solicitation includes “communication to 
security holders under circumstances reasonably calculated to result in the procurement, execution, or re-
vocation of a proxy,”108 a definition which has held up on repeated legal challenges throughout its history. 

The SEC noted that the understanding that proxy advice falls within this definition has been fixed since 
a 1964 release,109 and has been reiterated in subsequent releases over the years. The SEC referred to 
past communications by ISS and Glass Lewis staff implicitly and explicitly acknowledging the application of 

104. Id.

105. 15 U.S.C. 78c(b).

106. Final Rule, supra note 1, at 55,092.

107. Id.

108. 17 C.F.R. § 240.14a-1(l)(1)(iii)

109. Broker-Dealer Participation in Proxy Solicitations, 29 Fed. Reg. 341 (Jan. 15, 1964). The SEC specifically cited the following: 
“Material distributed during a period while proxy solicitation is in progress, which comments upon the issues to be voted 
on or which suggests how the stockholder should vote, would constitute soliciting material.” Id. at 341.
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Section 14(a) to their communications.110 The fact that proxy advisors are operating under the assumption 
that their communications constitute solicitations suggests that “any impact from codifying this aspect of 
the definition of a solicitation likely is already reflected in the manner in which proxy voting advice busi-
nesses’ provide their services and the pricing thereof,” and thus is not likely to impose significant addition-
al costs, chill shareholder communications, or create additional litigation risk.111

Finally, the SEC retained the exclusion from the definition of “solicitation” for “any proxy voting advice by 
a person who furnishes such advice only in response to an unprompted request.”112 The SEC believes 
the exclusion is appropriate because “a person that provides proxy voting advice only in response to un-
prompted requests and does not market its expertise in such services is less likely to present an investor 
protection or market integrity concern,” and one-off advice “lacks the system-wide significance of advice 
provided by proxy voting advice businesses who, as described above, have come to occupy a unique and 
important position in that process.”113

B. CONFLICTS OF INTEREST
As with the Proposed Rule, the SEC adopted a principles-based approach in formulating its Final Rule on 
conflicts of interest.114 The Final Rule includes a slightly trimmed version of the conflicts disclosure require-
ment, with two key requirements. Proxy advisors must provide prominent disclosure of: 

• Any information regarding an interest, transaction, or relationship of the proxy voting advice business 
(or its affiliates) that is material to assessing the objectivity of the proxy voting advice in light of the cir-
cumstances of the particular interest, transaction, or relationship;115 and

• Any policies and procedures used to identify, as well as the steps taken to address, any such material 
conflicts of interest arising from such interest, transaction, or relationship.116 

110. Final Rule, supra note 1, at 55,094 nn.158–160 (citing Institutional Shareholder Services, Inc., 1991 SEC No-Act. LEXIS 17 
(Dec. 15, 1988), and Katherine H. Rabin, Chief Executive Officer, Glass, Lewis & Co., Statement to the U.S. House of Rep-
resentatives Committee on Financial Services: Markup of H.R. 5983, the “Financial CHOICE Act of 2016,” at 3 (Sept. 13, 
2016)).

111. Id. at 55,095.

112. Id.

113. Id.

114. The SEC described the virtues of a materiality-based approach in some detail in the Final Rule. The Commission not-
ed, among other things, that “[t]he concept of materiality is at the core of our disclosure framework and has served our 
markets and investors well. Therefore, we believe that requiring proxy voting advice businesses to base their conflicts 
of interest disclosures on assessments of materiality is a more effective way to ensure that their clients have sufficient 
information to weigh the voting advice they are given.” Id. at 55,100.

115. Rule 14a-2(b)(9)(i)(A).

116. Rule 14a-2(b)(9)(i)(B).
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The Final Rule differs from the Proposed Rule in that it is less prescriptive as to how the disclosures must 
be provided to clients. The Proposed Rule required proxy advisors to provide conflicts of interest disclo-
sure “in its proxy voting advice and in any electronic medium used to deliver the advice” (emphasis add-
ed), but the Final Rule gives proxy advisors the option to include required disclosure “either in its proxy 
voting advice or in an electronic medium used to deliver the proxy voting advice, such as a client voting 
platform, which allows the business to segregate the information, as necessary, to limit access exclusively 
to the parties for which it is intended.”117 This flexibility should help reduce the costs of implementation, 
and thus “avoid imposing a significant new barrier to entry for the proxy voting advice business market.”118 
This was one of the more significant concerns with creating an expanded regulatory structure for proxy 
advisors. 

Ultimately, the SEC believes that enhanced conflicts disclosure will help clients better understand poten-
tial conflicts and how they may affect proxy advice. This, in turn, may lead to enhanced dialogue between 
proxy advisors and their clients on managing these potential conflicts, which could lead to better quality 
disclosures and procedures for mitigating conflicts. In addition, the SEC suggested that the ultimate inves-
tors may become more aware of conflicts, and “a dynamic regarding conflict disclosure among investors 
(those who ultimately bear the costs and benefits of voting), clients of proxy voting advice businesses, and 
proxy voting advice businesses, each of which have different incentives, may increase the benefits of the 
rule to the shareholder voting process more generally.”119 

C. NOTICE OF PROXY ADVICE AND RESPONSE
The SEC’s most extensive modifications to its Proposed Rule in its Final Rule come on notice of proxy ad-
vice and response by registrants. After weighing the comments, the SEC adopted a more principles-based 
scheme than suggested in the Proposed Rule.

The Final Rule also clarifies that the notice and response rules were not driven solely by a concern over 
the rate of errors in proxy advice. As noted above, many commenters, including the proxy advisors them-
selves as well as a number of large institutional investors, suggested that the rules were unnecessary 
because there is not a high rate of errors in proxy advice. The SEC made clear that the proposed amend-
ments “were not motivated solely by the Commission’s interest in the factual accuracy of proxy voting ad-
vice,” but were also driven by the SEC’s interest in and policy of “facilitating investor access to enhanced 

117. Final Rule, supra note 1, at 55,101.

118. Id.

119. Id.
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discussion of proxy voting matters contributes to more informed proxy voting decisions.”120 “Ultimately,” 
the SEC affirmed, “we are guided by the principle that informed decision-making by shareholders is the 
foundation on which the legitimacy of the proxy voting system rests . . . .”121

The Final Rule acknowledges arguments by Glass Lewis and ISS for a more principles-based approach 
and provides considerably more flexibility in implementation than provided for in the Proposed Rule. The 
Final Rule thus only requires that, as a condition to the availability of the exemptions in Rules 14a-2(b)(1) 
and (b)(3), the proxy advisor adopt and disclose rules and procedures reasonably designed to ensure that:

• Registrants that are the subject of proxy voting advice have such advice made available to them at or 
prior to the time when such advice is disseminated to the proxy voting advice business’s clients;122 and

• The proxy voting advice business provides its clients with a mechanism by which they can reasonably 
be expected to become aware of any written statements regarding its proxy voting advice by regis-
trants that are the subject of such advice, in a timely manner before the shareholder meeting (or, if no 
meeting, before the votes, consents, or authorizations may be used to effect the proposed action).123

Note that this rule does not prescribe the manner in which notice is provided. Nor does it require that 
proxy advisors provide registrants with the opportunity to review proxy advice in advance of its delivery 
to voters—although the SEC notes that “providing registrants with the opportunity to review their proxy 
voting advice in advance would satisfy the principle and is encouraged to the extent feasible.”124

The Final Rule under paragraph (iii) of Rule 14a-2(b)(9) provides a non-exclusive safe harbor to proxy ad-
visors such that a proxy advisor “will be deemed to satisfy the requirement in paragraph (b)(9)(ii)(A) of this 
section if it has written policies and procedures that are reasonably designed to provide a registrant with 
a copy of its proxy voting advice, at no charge, no later than the time such advice is disseminated to the 
proxy voting advice business’s clients.”125 The rules provide that such policies and procedures may include 
requirements, such as that the registrant had filed their definitive proxy statement at least 40 calendar 

120. Id. at 55,107. The SEC further explains:
[T]he principle that more complete and robust information and discussion leads to more informed investor decision-mak-
ing, and therefore results in choices more closely aligned with investors’ interests, has shaped our federal securities 
laws since their inception and is a principal factor in the Commission’s adoption of these amendments. Regardless of 
the incidence of errors in proxy voting advice, we believe it is appropriate to adopt reasonable measures designed to 
promote the reliability and completeness of information available to investors and those acting on their behalf at the 
time they make voting determinations.

 Id.

121. Id.

122. Rule 14a-2(b)(9)(ii)(A).

123. Rule 14a-2(b)(9)(ii)(B).

124. Final Rule, supra note 1, at 55,109.

125. Rule 14a-2(b)(9)(iii).
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days before the shareholder meeting, and that the registrant had expressly acknowledged that they will 
only use the proxy voting advice for their internal purposes and/or in connection with the solicitation and 
it will not be published or otherwise shared except with the registrant’s employees or advisers.126

The SEC intended its ultimate formulation of the rule—using a principles-based obligation (with a safe 
harbor to provide guidance)—to respond to concerns that its rules may affect the independence of proxy 
advisors,127 increase the risk of insider trading, and impinge on proxy advisors’ free speech rights.128 The 
SEC also argued that the simpler, principles-based Final Rule should limit the “potential unintended con-
sequences” of requiring a proxy advisor to engage and negotiate with a registrant prior to finalizing its 
advice, and reduce the risk of diminishing competition in the proxy advice industry. The comment process 
underscored the salience of these risks for the SEC, and it amended the rules accordingly. The SEC took 
pains to repeatedly129 explain in the Final Rule that it is not a condition of the safe harbor or the princi-
ples-based requirement “that the proxy voting advice business negotiate or otherwise engage in a dia-
logue with the registrant, or revise its voting advice in response to any feedback . . . [and the proxy advisor] 
is free to interact with the registrant to whatever extent and in whatever manner it deems appropriate, 
provided it has a written policy that satisfies its obligations.”130

Like the feedback and review requirement, the Proposed Rule’s inclusion of registrants’ responses to 
proxy advisors’ adverse guidance met with significant resistance from many commenters, and the SEC 
amended the Proposed Rule substantially. The SEC adopted a similar principles-based approach by re-
quiring that proxy advisors adopt and publicly disclose written policies and procedures reasonably de-
signed to ensure that they provide clients with a mechanism by which they can reasonably be expected 
to become informed of a registrant’s written statements about the proxy voting advice in a timely manner 
before the shareholder meeting. The notice rule similarly includes a non-exclusive safe harbor for proxy 
advisors. The safe harbor requires proxy advisors to (1) provide notice to its clients on its electronic plat-
form, through email, or by other electronic means that the registrant intends to file or has filed additional 
soliciting materials and (2) include an active hyperlink to those materials on EDGAR when available.

126. Rule 14a-2(b)(9)(iii)(A)-(B).

127. The SEC noted:
[B]ecause Rule 14a-2(b)(9)(ii) does not require proxy voting advice businesses to adopt policies that would provide 
registrants with the opportunity to review and provide feedback on their proxy voting advice before such advice is 
disseminated to clients, the rule does not create the risk that such advice would be delayed or that the independence 
thereof would be tainted as a result of a registrant’s pre-dissemination involvement.

 Final Rule, supra note 1, at 55,112.

128. The SEC included an entire section addressing constitutional objections. See Id. at 55,117–55,118. The changes to the 
review and feedback requirement, the amendment to the hyperlink requirement, and the exception for custom policies 
responded to these First Amendment concerns.

129. The SEC noted the lack of a review and feedback requirement at least 6 times in the section on Notice to Registrants and 
Safe Harbor. See Id. at 55,109–55,112.

130. Id. at 55,112.
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The move to a principles-based approach likewise led the SEC to remove the provision from the Proposed 
Rule that would have excused immaterial or unintentional failures to comply with the notice and feedback 
provisions of Proposed Rule 14a-2(b)(9). The provision was motivated, the SEC noted, “by our recognition 
of a potentially significant adverse result for a proxy voting advice business if it were to lose the ability to 
rely on the exemptions set forth in Rules 14a-2(b)(1) or (b)(3).”131 In light of the Final Rule’s principles-based 
approach, the SEC no longer viewed the provisions as necessary.

Finally, the SEC recognized that the requirements of Rule 14a-2(b)(9)(ii) are not necessary for every kind of 
proxy advice. Thus, Rule 14a2(b)(9)(v) states that Rule 14a-2(b)(9)(ii) does not apply to proxy advice that is 
based on custom voting policies that are proprietary to a proxy voting advice business’s client.132 Likewise, 
Rule 14a-2(b)(9)(ii) does not apply to proxy advice that makes a recommendation to a security holder as to 
its vote, consent, or authorization in a solicitation to approve certain mergers and acquisitions or contested 
matters.133 The SEC noted that such communications still constitute “solicitations” within the meaning of 
Rule 14a-9, however. 

D. AMENDMENTS TO THE ANTIFRAUD RULE 
14A-9

The SEC made one additional change to the Final Rule based on comments. As noted above, under the 
Proposed Rule the Note to Rule 14a-9 included a new paragraph (e) stating that the failure to disclose 
material information “such as the proxy voting advice business’s methodology, sources of information, 
conflicts of interest or use of standards that materially differ from relevant standards or requirements that 
the Commission sets or approves” could, depending on the facts and circumstances, be misleading within 
the meaning of 14a-9. The Final Rule, however, eliminates the reference to “use of standards that materially 
differ from relevant standards or requirements that the Commission sets or approves.”134

131. Id. at 55,114.

132. Rule 14a2(b)(9)(v). The SEC noted “commenters’ concerns regarding the potential costs that would be imposed upon 
investors, as well as their doubts regarding the corresponding investor protection-based benefits, if the requirements of 
Rule 14a-2(b)(9)(ii) were to be applied to proxy voting advice based on a custom policy.” Final Rule, supra note 1, at 55,115. 
The SEC also recognized that proxy advisors typically use the same data to produce proxy advice, whether it is for spe-
cialty, benchmark, or custom policies, and in any case clients with custom policies also receive reports containing advice 
based on benchmark policies. “Thus,” the Final Rule explains, “because the proxy voting advice based on the benchmark 
policies—including the data, research, and analysis therein—would be subject to Rule 14a-2(b)(9)(ii), clients that receive 
proxy voting advice pursuant to their custom policies generally will benefit from an awareness of any responses that the 
registrants may file thereto.” Id. at 55,115–55,116.

133. Rule 14a2(b)(9)(vi). Such transactions are “generally fast-moving and can be subject to frequent changes and short time 
windows. . . [resulting in proxy advisors] having to deliver their advice to clients on a tighter deadline, and with less lead 
time before the applicable meeting, than they would under normal circumstances.” Final Rule, supra note 1, at 55,116 
n.399. The SEC clarified, however, that this exception applies only to the portions of the proxy advice “relating to the ap-
plicable M&A transaction or contested matters and not to proxy voting advice regarding other matters presented at the 
relevant meeting.” Id. at 55,116.

134. Final Rule, supra note 1, at 55,119.
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The Final Rule reiterates the SEC’s view that the additional example in new paragraph (e) does not broaden 
the concept of materiality, nor does it create a new cause of action. The examples included in the Note are 
“illustrative only, and are not intended to be exhaustive or absolute, or supersede the materiality principle or 
the facts and circumstances analysis required in each particular case.”135 However, the SEC recognized the 
concern of some commenters that the clause on the use of standards that may differ from SEC standards “may 
increase legal uncertainty and litigation risks to both proxy voting advice businesses and registrants, and that 
the lack of legal certainty could affect the quality of analyses provided by proxy voting advice businesses.”136 
Notwithstanding the removal of the clause, the SEC asserted in the Final Rule that “there could well be occa-
sions where, for example, the omission or distortion of essential context from a proxy voting advice business’s 
explanation of its methodologies may be misleading under a materiality principle and the particular facts and 
circumstances, such that a shareholder’s ability to make an informed voting decision is subverted.”137

E. GUIDANCE TO INVESTMENT ADVISERS
In addition to the Final Rule, the SEC produced guidance for investment advisers “in light of information 
gained in connection with our ongoing review of the proxy voting process and our related regulations, 
including the amendments to the proxy solicitation rules under the Exchange Act.”138 Written in a ques-
tion-and-response format, the guidance focuses in particular on automated voting by investment advis-
ers, also known as “robo-voting.”139 Specifically, the guidance notes that many investment advisers use 
automated voting procedures. However, if a registrant has filed a response to a proxy advisor’s adverse 
recommendation, how should an investment advisor using automated voting make sure it is considering 
such information in making voting determinations in a client’s best interest? 

The SEC’s response notes that if an issuer files a response “sufficiently in advance of the submission 
deadline and such information would reasonably be expected to affect” an investment adviser’s voting 
decision, the investment adviser would “likely need to consider such information prior to exercising voting 
authority in order to demonstrate that it is voting in its client’s best interest.” Reiterating prior guidance, 
the SEC reminded advisers they must provide disclosure of an advisory relationship with a proxy advisor 
that is full, fair, and “sufficiently specific so that a client is able to understand the material fact or conflict of 
interest and make an informed decision whether to provide consent.”140

135. Id. at 55,121.

136. Id.

137. Id.

138. Supplement to Commission Guidance Regarding Proxy Voting Responsibilities of Investment Advisers, 85 Fed. Reg. 
55,155 (Sept. 3, 2020) (Release No. IA–5547, dated July 22, 2020) [hereinafter “Guidance Supplement”], https://www.
govinfo.gov/content/pkg/FR-2020-09-03/pdf/2020-16338.pdf.

139. For a detailed discussion of the practice, see DOYLE, supra note 16. See also Paul Rose, Robovoting and Proxy Vote Dis-
closure, HARVARD LAW SCHOOL FORUM ON CORPORATE GOVERNANCE (Nov. 25, 2019), https://corpgov.law.harvard.
edu/2019/11/25/robovoting-and-proxy-vote-disclosure/.

140. Guidance Supplement, supra note 138, at 55,155 (citing 2019 SEC Interpretation, supra note 23, at 33,675).
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Specifically, advisers using automated voting should disclose the extent to which they are using automat-
ed voting, the circumstances of that use, and how their policies and procedures address the use of auto-
mated voting in cases in which the adviser may become aware that a registrant intends to file or has filed 
additional soliciting materials before the submission deadline for proxies to be voted at the shareholder 
meeting.141 Investment advisers should also consider whether their policies and procedures are “reason-
ably designed to address these disclosures.”142 With full, fair, and specific disclosures by investment advis-
ers, clients will more likely have the information they need to provide informed consent with respect to the 
automated voting either (a) “for purposes of agreeing to the scope of the relationship,” or (b) “as it relates 
to the investment adviser’s obligation, under its duty of loyalty, to provide full and fair disclosure relating 
to the advisory relationship.”143

FIVE

POTENTIAL LEGAL 
CHALLENGES TO THE 
FINAL RULE
The Administrative Procedure Act (APA) establishes the default standards for judicial review of rulemaking 
and other agency action.144 The APA judicial review standards apply when Congress has made a particular 
agency action “reviewable by statute” and the action is “final agency action for which there is no other ad-
equate remedy in a court.”145 The SEC’s Final Rule here, if challenged in court, will be subject to the judicial 
reviews provisions of the APA and related administrative law doctrines.146

141. Id.

142. Id. at 55,156.

143. Id.

144. Administrative Procedure Act, 5 U.S.C. § 101 et seq.

145. Id. § 704.

146. 15 U.S.C. § 78y (providing for judicial review of orders and rules).
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Here there seem to be three sets of potential challenges to the Final Rule: (A) the traditional arbitrary-and-ca-
pricious challenge under the APA; (B) a challenge under the logical outgrowth doctrine for the substantive 
differences between the Proposed Rule and the Final Rule; and (C) a challenge to the SEC’s statutory 
interpretation of “solicitation” to encompass proxy advice services. In this Part, each is addressed in turn. 

A. APA ARBITRARY-AND-CAPRICIOUS 
CHALLENGES 

Under the APA, the reviewing court must set aside an agency action that is “arbitrary, capricious, an abuse 
of discretion, or otherwise not in accordance with law.”147 This requirement has been interpreted as a 
reasoned decisionmaking requirement.148 In Motor Vehicle Manufacturers Ass’n v. State Farm Mutual Au-
tomobile Insurance Co., the Supreme Court explained that “[t]he scope of review under the ‘arbitrary and 
capricious’ standard is narrow and a court is not to substitute its judgment for that of the agency.”149 But 
“the agency must examine the relevant data and articulate a satisfactory explanation for its action”: 

[A]n agency rule would be arbitrary and capricious if the agency has relied on factors which Congress 
has not intended it to consider, entirely failed to consider an important aspect of the problem, offered 
an explanation for its decision that runs counter to the evidence before the agency, or is so implausi-
ble that it could not be ascribed to a difference in view or the product of agency expertise. 150

In other words, the inquiry is whether the agency addressed and considered the factors set forth by Con-
gress in the agency’s organic statute; whether the agency considered all important aspects of the problem 
it was seeking to address through regulatory action; whether its proposed action is consistent with the evi-
dence gathered; and whether the action otherwise demonstrates reasoned decisionmaking as evidenced 
by the quality and coherence of the agency’s reasoning. Under the APA, the Supreme Court has empha-
sized that “[a]n agency must consider and respond to significant comments received during the period for 
public comment.”151 That is because this APA-guaranteed “opportunity to comment is meaningless unless 
the agency responds to significant points raised by the public.”152

147. 5 U.S.C. § 706(2)(A). The APA also requires a court to set aside agency action when it is contrary to the Constitution or 
exceeds the agency’s statutory authority. See id. § 706(2)(B), (2)(C).

148. See generally 1 RICHARD J. PIERCE, JR., ADMINISTRATIVE LAW TREATISE §7.4, at 599–600 (5th ed. 2010) (explaining 
that the Supreme Court’s “hard look” doctrine requires agencies to discuss all major issues it considered in formulating 
a major rule to demonstrate that its rule meets the APA’s reasoned decision-making requirement).

149. 463 U.S. 29, 43 (1983).

150. Id.

151. Perez v. Mortgage Bankers Ass’n, 135 S. Ct. 1199, 1203 (2015) (citing Citizens to Preserve Overton Park, Inc. v. Volpe, 401 
U.S. 402, 416 (1971)).

152. Home Box Office, Inc. v. FCC, 567 F.2d 9, 35–36 (D.C. Cir. 1977) (per curiam) (footnote omitted).
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Two recent Supreme Court decisions break some new ground on how courts should review agency 
actions under the APA’s arbitrary-and-capricious standard. In Department of Commerce v. New York (the 
census citizenship question case), the Court made two substantial moves. First, the Court, citing Baltimore 
Gas & Electric Co. v. NRDC, emphasized “the choice between reasonable policy alternatives in the face 
of uncertainty was the Secretary’s to make” and the importance of “[w]eighing that uncertainty against the 
value of obtaining more complete and accurate citizenship data.”153 Jacob Gersen and Adrian Vermeule 
have coined this Baltimore Gas standard as thin-rationality review:

Baltimore Gas made clear (1) that it is generally sufficient that an agency states the nature of its 
uncertainty—not that it resolve it; (2) that agencies are entitled to adopt any rational assumptions to 
cope with uncertainty, including highly optimistic assumptions, which are just as rational as highly 
pessimistic ones; and (3) that courts may not demand the impossible by requiring agencies to ex-
plain why they have chosen the assumptions they have, as opposed to other assumptions.154

Second, and conversely, the Court in the census case held that under the APA’s “reasoned explanation re-
quirement,” an agency must “offer genuine justifications for important decisions, reasons that can be scru-
tinized by courts and the interested public.”155 In other words, reasons that are pretextual are not sufficient.

Last Term, in Department of Homeland Security v. Regents of University of California (the DACA immigra-
tion relief rescission case), the Supreme Court held that arbitrary-and-capricious review under the APA 
requires the agency to consider reasonable regulatory alternatives and to demonstrate that it has ade-
quately considered the reliance interests at stake in changing the regulatory baseline.156 This decision is 
reminiscent of the D.C. Circuit’s approach to reviewing financial regulation under the APA, discussed next.

In a trilogy of cases concerning cost-benefit analysis in financial regulation at the SEC, the D.C. Circuit has 
articulated a number of principles it perceives as required by APA arbitrary-and-capricious review and the 
SEC’s organic statute.157 As we detail elsewhere, in those cases the D.C. Circuit identified several grounds 
for setting aside an agency’s rule under the APA:

• Failure to consider certain costs—quantitatively or qualitatively—based on the rationale that the costs 
are difficult to quantify (Chamber of Commerce);

• Failure to provide a reasoned basis for rejecting a nonfrivolous alternative to the proposed rule (Cham-
ber of Commerce);

153. 139 S. Ct. 2551, 2569–71 (2019) (citing Baltimore Gas & Elec. Co. v. NRDC, 462 U.S. 87, 105 (1983)); see also id. at 2571 
(“By second-guessing the Secretary’s weighing of risks and benefits and penalizing him for departing from the Bureau’s 
inferences and assumptions, Justice BREYER—like the District Court—substitutes his judgment for that of the agency.”).

154. Jacob Gersen & Adrian Vermeule, Thin Rationality Review, 114 MICH. L. REV. 1355, 1406 (2016).

155. Dep’t of Commerce, 139 S. Ct. at 2575–76.

156. DHS v. Regents of Univ. of Cal., 140 S. Ct. 1891, 1911–13 (2020).

157. See Bus. Roundtable & U.S. Chamber of Commerce v. SEC, 647 F.3d 1144 (D.C. Cir. 2011); Am. Equity Inv. Life Ins. Co. v. 
SEC, 613 F.3d 166 (D.C. Cir. 2010); Chamber of Commerce v. SEC, 412 F.3d 133 (D.C. Cir. 2005).
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• Failure to provide a reasoned basis for the agency’s consideration of a factor set forth by Congress in 
the agency’s organic statute (American Equity Investment);

• Failure to attempt to define the baseline as a comparison to the proposed rule as well as its alterna-
tives (American Equity Investment); and

• Failure to take into account the benefits of the status quo yet take into account the costs of the status 
quo (Business Roundtable).158

These principles from the Supreme Court and D.C. Circuit establish the framework within which the re-
viewing court would assess the SEC’s proxy advisor rule under the APA. 

As others have documented, the SEC seems to have substantially improved the economic analysis in its 
rulemaking since the D.C. Circuit’s trilogy of cases.159 The Final Rule here appears to be yet another ex-
ample of improved economic analysis and reasoned decisionmaking more generally. As detailed in Parts 
II, III, and IV, the SEC engaged in a deliberative process to ensure it considered a variety of regulatory al-
ternatives160 against a well-defined baseline,161 as well as considered the various intended and unintended 
costs, benefits, and other effects.162 The SEC expressly considered reliance interests implicated,163 was 
careful to note when and why it could not quantify certain benefits or costs,164 and exhaustively analyzed 
how the Final Rule would promote the values outlined in the SEC’s governing statute of efficiency, compe-
tition, and capital formation.165

158. See Paul Rose & Christopher J. Walker, The Importance Of Cost-benefit Analysis In Financial Regulation 28–34 (Report 
for U.S. Chamber of Commerce, March 2013), https://ssrn.com/abstract=2231314. 

159. See, e.g., Jerry Ellig, Improvements in SEC Economic Analysis after Business Roundtable: A Structured Assessment, 19 
FLA. ST. U. BUS. REV. 51 (2020); Joshua T. White, The Evolving Role of Economic Analysis in SEC Rulemaking, 50 GA. L. 
REV. 293 (2015); see also Rose & Walker, supra note 157158, at 34–36 (detailing how the SEC initially responded to Busi-
ness Roundtable to improve its economic analysis in rulemaking).

160. Final Rule, supra note 1, at 55,143–55,145 (analyzing seven main regulatory alternatives).

161. Id. at 55,126–55,133 (extensively detailing economic baseline).

162. Id. at 55,132–55,140 (analyzing the costs and benefits of each component of the Final Rule and responding to comments).

163. See, e.g., id. at 55,107 (“The Commission is aware of the risk that introducing new rules into a complex system like proxy 
voting, which has evolved over many years in response to changes in the marketplace as well as the interests and needs 
of market participants, could inadvertently disrupt the system and impose unnecessary costs if not carefully calibrated. 
For example, we understand the timing pressures and logistical challenges faced by shareholders, investment advisers, 
registrants, and, as a result, proxy voting advice businesses and their clients, particularly during the peak of proxy season. 
We also acknowledge the concerns expressed by a number of commenters that the adoption of an overly prescriptive 
framework governing aspects of the proxy voting advice system could, depending on various facts and circumstances, 
impede the ability of proxy voting advice businesses to provide their clients with timely voting advice. Ultimately, we are 
guided by the principle that informed decision-making by shareholders is the foundation on which the legitimacy of the 
proxy voting system rests and believe that a well-functioning proxy system benefits from the ability of clients of proxy vot-
ing advice businesses to obtain more complete information on which to base their voting decisions.” (footnotes omitted)).

164. See id. at 55,132–55,140.

165. Id. at 55,140–55,144.
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And, as discussed in Parts III and IV, the SEC carefully addressed the various comments and criticisms 
raised during the comment period. Indeed, as outlined in Part IV, the SEC ultimately adopted “a less 
prescriptive, more principles-based manner” for regulating proxy advice than initially suggested in the 
Proposed Rule.166 The SEC did so “in response to comments received to provide appropriate flexibility 
to proxy voting advice businesses to meet the principles that underlie the objectives of the rule, and to 
avoid unnecessary potential disruptions to their ability to provide their clients with timely voting advice.”167 
These changes were also made to “address[] the concerns raised by commenters regarding the potential 
unintended consequences of requiring a proxy voting advice business to engage with a registrant in con-
nection with its proxy voting advice, including those related to timing and the risk of affecting the indepen-
dence of the advice or diminishing competition in the proxy voting advice business industry.”168

Especially in light of the SEC’s decision to narrow the regulatory reach on proxy advisors in the Final Rule, 
it is difficult to see how proxy advisors (or proponents of the Proposed Rule, for that matter) could mount 
a successful legal challenge to the Final Rule under the APA’s arbitrary-and-capricious standard. After all, 
as the Supreme Court recently reiterated, the scope of arbitrary-and-capricious review is “narrow”: the 
reviewing court “may not substitute [its] judgment for that of the [agency], but instead must confine [itself] 
to ensuring that [the agency] remained “within the bounds of reasoned decisionmaking.”169 The court must 
“determine only whether the [agency] examined ‘the relevant data’ and articulated ‘a satisfactory explana-
tion’ for [its] decision, ‘including a rational connection between the facts found and the choice made.’”170 
In so doing, the court should not “second-guess[] the [agency’s] weighing of risks and benefits,” as “the 
choice between reasonable policy alternatives in the face of uncertainty was the [agency’s] to make.”171 

Here, the SEC seems to have effectively and deliberately engaged in such reasoned decisionmaking as 
required by the Supreme Court and the D.C. Circuit under the APA’s arbitrary-and-capricious standard of 
review.

166. Id. at 55,107.

167. Id. at 55,084; see also id. at 55,137 (“We recognize the concerns raised by these commenters regarding compliance costs 
associated with the proposed registrant review and response process. In response, as suggested by several comment-
ers, we are adopting a more principles-based approach intended to achieve many of the same objectives of the proposal 
without unduly encumbering the ability of proxy voting advice businesses to provide their clients with timely and reliable 
voting advice.”).

168. Id. at 55,112 (footnotes omitted).

169. Dep’t of Commerce v. New York, 139 S. Ct. 2551, 2569 (2019) (quoting Baltimore Gas & Elec. Co. v. NRDC, 462 U.S. 87, 105 
(1983)).

170. Id. (quoting Motor Vehicle Mfrs. Assn. of United States, Inc. v. State Farm Mut. Automobile Ins. Co., 463 U.S. 29, 43 (1983) 
(internal quotation marks omitted)).

171. Id. at 2569–71.
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B. LOGICAL OUTGROWTH DOCTRINE 
CHALLENGE

When an agency engages in notice-and-comment rulemaking, the APA requires the agency to publish a 
“[g]eneral notice” as well as the “terms or substance of the proposed rule or a description of the subjects 
and issues involved.”172 Just as courts have required agencies to respond to significant comments,173 they 
have required that agencies provide adequate notice of the anticipated regulatory action in the proposed 
rule and that the final rule be a “logical outgrowth” of the proposed rule.174 In other words, as the D.C. Cir-
cuit has framed the doctrine, “Where the change between proposed and final rule is important, the ques-
tion for the court is whether the final rule is a ‘logical outgrowth’ of the rulemaking proceeding.”175 And “the 
logical outgrowth test normally is applied to consider whether a new round of notice and comment would 
provide the first opportunity for interested parties to offer comments that could persuade the agency to 
modify its rule.”176

The Supreme Court has explained that, under the logical outgrowth doctrine, “[t]he object, in short, is one 
of fair notice.”177 In applying the logical outgrowth doctrine, the D.C. Circuit has held that it is permissible 
for an agency to adopt a less-stringent regulatory option if “the rulemaking produced enough evidence” 
and if the proposed rule “adequately anticipated the” final rule.178 The D.C. Circuit has explained that the 
standard is not whether “the agency might have given clearer notice of the potential change from the 
proposed rule,” or whether “fuller notice might have added something to the record.”179 Instead, the court 
adopted a “harmless error” rule, quoting at length the First Circuit’s approach: 

Not only do we think that petitioners had fair notice . . ., but we cannot think how their comments 
would have differed fundamentally if they had known what EPA would do. Though they would have 
had a different proposition against which to argue, their proposed solutions would, presumably, 
have been the same for the same reasons. They might have responded in greater volume or more 
vociferously, but they have not shown us that the content of their criticisms would have been dif-
ferent to the point that they would have stood a better chance of convincing the Agency . . . . 180

172. 5 U.S.C. § 553(b).

173. See, e.g., Perez v. Mortgage Bankers Ass’n, 135 S. Ct. 1199, 1203 (2015); Home Box Office, Inc. v. FCC, 567 F.2d 9, 35–36 
(D.C. Cir. 1977) (per curiam).

174. See, e.g., National Black Media Coalition v. FCC, 791 F.2d 1016, 1022 (2nd Cir. 1986); United Steelworkers of America, AFL-
CIO-CLC v. Marshall, 647 F.2d 1189, 1221 (D.C. Cir. 1980); South Terminal Corp. v. EPA, 504 F.2d 646, 659 (1st Cir. 1974).

175. Marshall, 647 F.2d at 1221.

176. Nat’l Exch. Carrier Ass’n, Inc. v. FCC, 253 F.3d 1, 4 (D.C. Cir. 2001) (quoting Arizona Public Service Co. v. EPA, 211 F.3d 1280, 
1299 (D.C. Cir. 2000)).

177. Long Island Care at Home, Ltd. v. Coke, 551 U.S. 158, 174 (2007).

178. Marshall, 647 F.2d at 1222–23.

179. Id. at 1225.

180. Id. (quoting BASF Wyandotte Corp. v. Costle, 598 F.2d 637, 642 (1st Cir. 1979)).

Electronic copy available at: https://ssrn.com/abstract=3728163



Examining the SEC’s Proxy Advisor Rule42

Indeed, the D.C. Circuit has more recently explained that “our cases finding that a rule was not a logical 
outgrowth have often involved situations where the proposed rule gave no indication that the agency was 
considering a different approach, and the final rule revealed that the agency had completely changed its 
position.”181

Here, the SEC made some relatively major changes from the Proposed Rule to the Final Rule. As dis-
cussed in Part IV, the Final Rule embraced a more “principles-based” approach than the Proposed Rule 
that provides greater flexibility for proxy advisors compliance and removed the provisions in the Proposed 
Rule that would have given companies the opportunity to review and comment on proxy advice before it 
was sent to investor clients. All of the significant changes from the Proposed Rule to the Final Rule were 
made in response to concerns raised by proxy advisors and their supporters—to lessen the regulatory 
burden and address the costs and unintended consequences raised during the public comment period. 

Accordingly, arguments that the Final Rule flunks the logical outgrowth test are unavailing. The public had fair 
notice that the agency may not adopt all of the regulatory actions set forth in the Proposed Rule.182 Another 
round of notice-and-comment rulemaking would not be the first opportunity for proxy advisors to raise argu-
ments against the SEC’s approach on the Final Rule.183 Indeed, it would be curious for the proxy advisors to 
argue against the changes in the Final Rule when the changes occurred to accommodate their concerns.

181. CSX Transp., Inc. v. Surface Transp. Bd., 584 F.3d 1076, 1081 (D.C. Cir. 2009).

182. See, e.g., Ass’n of Am. Railroads v. Dep’t of Transp., 38 F.3d 582, 589 (D.C. Cir. 1994) (rejecting a logical outgrowth chal-
lenge where the agency’s final rule constituted “only partial adoption of the proposed comprehensive rule”).

183. One set of commenters, in arguing that the SEC’s economic analysis was flawed in the Proposed Rule, advocated that 
“it would be an arbitrary and indefensible process failure for the SEC to propose a rule, include fundamentally lacking 
economic analysis in the release, and then, having that lack pointed out to the SEC, fail to republish the proposal with 
the analysis included, but instead proceed to adopt a rule, even if better or more compliant economic analysis is includ-
ed in the final rule release.” Comments from John C. Coates IV & Barbara Roper, at 2 (Jan. 30, 2020), https://www.sec.
gov/comments/s7-22-19/s72219-6729671-207390.pdf. Here, the SEC responded to various comments on its economic 
analysis in the Final Rule. Providing additional economic analysis and other reasons for regulation in the Final Rule does 
not violate the logical outgrowth doctrine, which concerns regulatory actions, not rationales. Nor is it at all unusual for 
agencies to improve their reasoning in the final rule in response to comments lodged during the notice-and-comment 
rulemaking process. To interpret the APA to require an agency to redo the rulemaking anew in such circumstances would 
be a dramatic, anti-administrativist development. To be sure, we do not read the commenters as suggesting that such 
a requirement exists in the APA, much less that courts can require that. Cf. John C. Coates IV, Cost-Benefit Analysis of 
Financial Regulation: Case Studies and Implications, 124 YALE L.J. 882, 889 (2015) (arguing against a judicially enforced 
quantification of cost-benefit analysis in financial regulation).
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C. CHALLENGE TO THE SEC’S STATUTORY 
DEFINITION OF “SOLICITATION”

When reviewing an agency’s statutory interpretation that is promulgated through notice-and-comment 
rulemaking, federal courts apply the familiar Chevron two-step deference doctrine.184 At step one, the re-
viewing court must assess whether the statutory provision at issue is ambiguous. If so, the court proceeds 
to step two to determine whether the agency’s position is a reasonable interpretation of the statute.185 

In October 2019, ISS filed a lawsuit to challenge the SEC’s interpretive release that defined “solicitation” 
under the Exchange Act to apply to proxy guidance.186 ISS challenged this agency guidance document on 
two grounds. First, it challenged the process (i.e., agency guidance document) for promulgating the agen-
cy’s statutory interpretation—a challenge mooted by the codification of the interpretation in the Final Rule. 
Second, ISS challenged the substance of the SEC’s statutory interpretation: “The text, purpose, history, 
and structure of the Exchange Act and Advisers Act all confirm that proxy advice and proxy solicitation are 
fundamentally distinct activities that are regulated in different ways. The SEC lacks authority to regulate 
proxy advice as though it were a solicitation, and its holding otherwise in the Proxy Adviser Release is con-
trary to law.”187 The SEC and ISS agreed to stay the litigation and the SEC’s enforcement of this statutory 
definition until after issuance of the Final Rule.188 

Section 14(a) of the Exchange Act makes it “unlawful for any person . . . in contravention of such rules and 
regulations as the Commission may prescribe . . . to solicit or to permit the use of his name to solicit any 
proxy or consent or authorization in respect of any security . . . .”189 There is no dispute that Congress has 
charged the SEC to promulgate regulations “as necessary or appropriate in the public interest or for the 
protection of investors” to implement Section 14(a).190 The Supreme Court has held that Section 14(a) has 
“broad remedial purposes,” including “to prevent management or others from obtaining authorization for 
corporate action by means of deceptive or inadequate disclosure in proxy solicitation.”191 

184. Chevron U.S.A. Inc. v. NRDC, 467 U.S. 837, 844 (1984); see also United States v. O’Hagan, 521 U.S. 642, 673 (1997) (ap-
plying the Chevron deference framework to an SEC’s statutory interpretation promulgated via rulemaking “[b]ecause 
Congress has authorized the Commission, in § 14(e) [of the Securities and Exchange Act of 1934], to prescribe legislative 
rules”).

185. See generally Kent Barnett & Christopher J. Walker, Chevron in the Circuit Courts, 116 MICH. L. REV. 1 (2017).

186. Complaint, Institutional Shareholder Services, Inc. v. SEC, No. 19-cv-03275 (filed Oct. 31, 2019, D.D.C.) [hereinafter “ISS 
Complaint”], https://www.issgovernance.com/file/duediligence/iss-oct-31-2019-complaint.pdf; see also Steven Friedman, 
The Basis for ISS’ Lawsuit Against the SEC, HARVARD LAW SCHOOL FORUM ON CORPORATE GOVERNANCE (Nov, 5, 
2019), https://corpgov.law.harvard.edu/2019/11/05/the-basis-for-iss-lawsuit-against-the-sec/.

187. ISS Complaint, supra note 186, ¶ 4.

188. See Andrea Vittorio, Proxy Firm ISS Agrees to Wait for Final Rule in Suit Against SEC, BLOOMBERG LAW (Jan. 17, 2020).

189. 15 U.S.C. § 78n(a).

190. Id. § 78n(a)(2) (specific statutory grant of authority to the SEC to prescribe rules and regulations concerning solicitation of 
proxies); see also id. § 78w (general statutory grant of rulemaking authority to the SEC).

191. J. I. Case Co. v. Borak, 377 U.S. 426, 431 (1964).
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Accordingly, the SEC had authority to engage in this rulemaking, and thus a reviewing court will review the 
SEC’s statutory interpretation under the Chevron deference framework.192 

Turning to Chevron’s first step, Congress did not define the term “solicit” in the Exchange Act.193 In light 
of this congressional silence, many courts would thus proceed to Chevron’s second step to determine 
whether the agency’s interpretation is reasonable194—a step at which one study has found that agencies 
win nearly 95% of the time in the federal courts of appeals.195 If the reviewing court reaches step two here, 
it is difficult to see how challengers could prevail in convincing the court that the SEC’s definition of solic-
itation is unreasonable.

As detailed in the Final Rule, the SEC defined solicitation in 1935 and over the years has amended that 
definition “as needed to respond to new and changing market practices that have raised the concerns un-
derlying Section 14(a).”196 In 1956, the SEC updated the definition to encompass more than proxy requests 
but also any “communication to security holders under circumstances reasonably calculated to result in 
the procurement, execution, or revocation of a proxy.”197 The SEC expanded the statutory definition be-
cause “some market participants were distributing written communications designed to affect sharehold-
ers’ voting decisions well in advance of any formal request for a proxy that would have triggered the filing 
and information requirements of the federal proxy rules.”198 In its 2019 interpretive release and then in the 
Final Rule, the SEC explained that, under the 1956 definition, “proxy voting advice businesses generally 
engage in solicitations when they provide proxy voting advice to their clients.”199 

192. See, e.g., City of Arlington, Tex. v. FCC, 569 U.S. 290, 307 (2013) (“[T]he preconditions to deference under Chevron are 
satisfied because Congress has unambiguously vested the FCC with general authority to administer the Communications 
Act through rulemaking and adjudication, and the agency interpretation at issue was promulgated in the exercise of that 
authority.”).

193. ISS Complaint, supra note 186, ¶ 14 (conceding that “solicit” is not defined in the statute). In its complaint, ISS did not raise 
a nondelegation doctrine challenge regarding Congress’s decision to leave “solicit” undefined and broad. So we do not 
address that potential challenge at length here. Under existing precedent, such nondelegation challenge would not fare 
well. See, e.g., Whitman v. Am. Trucking Associations, 531 U.S. 457, 474 (2001) (per Scalia, J.) (“In the history of the Court 
we have found the requisite ‘intelligible principle’ lacking in only two statutes, one of which provided literally no guidance 
for the exercise of discretion, and the other of which conferred authority to regulate the entire economy on the basis of 
no more precise a standard than stimulating the economy by assuring ‘fair competition.’”). Recently, however, a number 
of Justices have expressed interest in reinvigorating the nondelegation doctrine. See Gundy v. United States, 139 S. Ct. 
2116, 2148 (2019) (Gorsuch, J., dissenting); Id. at 2131 (Alito, J., concurring in the judgment); Paul v. United States, 140 S. Ct. 
342, 342 (2019) (statement of Kavanaugh, J.). See generally Jonathan H. Adler & Christopher J. Walker, Delegation and 
Time, 105 IOWA L. REV. 1931, 1932–36 (2020).

194. See, e.g., Chevron, U.S.A., Inc. v. NRDC, 467 U.S. 837, 842–43 (1984) (“If, however, the court determines Congress has not 
directly addressed the precise question at issue, the court does not simply impose its own construction on the statute, 
as would be necessary in the absence of an administrative interpretation. Rather, if the statute is silent or ambiguous 
with respect to the specific issue, the question for the court is whether the agency’s answer is based on a permissible 
construction of the statute.” (footnote omitted)).

195. Barnett & Walker, supra note 185, at 32 & fig.2.

196. Final Rule, supra note 1, at 55,087–55,088.

197. Id. (citing Adoption of Amendments to Proxy Rules, 21 Fed. Reg. 577 (Jan. 26, 1956)).

198. Id.

199. Id. at 55,088.
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Based on a number of factors, the SEC concluded that proxy voting advice is “a communication to security 
holders under circumstances reasonably calculated to result in the procurement, withholding or revoca-
tion of a proxy.”200 This seems like a reasonable interpretation, especially in light of the broad remedial pur-
poses of Section 14(a) and the decades of agency and judicial precedent that similarly interpret this term.201 

It is thus no surprise that ISS, in its complaint challenging the SEC’s statutory interpretation, argued that 
while the term solicit is left undefined in the statute, the statutory terms “solicit any proxy” are unambigu-
ous. ISS argued that “solicit any proxy” can only mean “to seek to obtain a proxy or encourage a share-
holder to vote a certain way in order to achieve a certain outcome in a shareholder vote.”202 Under that 
definition, ISS argued, proxy voting advice does not fit, as a proxy advisor is not seeking to achieve a 
certain outcome. 

If writing on a blank slate and interpreting the statutory text without regard to decades of judicial and 
agency precedent, some may well conclude that the best interpretation of “solicit any proxy” should be 
limited in this or similar fashion. But it is a stretch to conclude that this is the only plausible interpretation, as 
required for an agency to lose at Chevron’s first step. After all, to embrace this interpretation, ISS must add 
the narrowing language—“in order to achieve a certain outcome in a shareholder vote”—it wants to be in-
cluded in the statutory text. That’s not how judicial review works under Chevron.203 As the Supreme Court 
has explained, “If a statute is ambiguous, and if the implementing agency’s construction is reasonable, 
Chevron requires a federal court to accept the agency’s construction of the statute, even if the agency’s 
reading differs from what the court believes is the best statutory interpretation.”204

Because Congress did not define “solicit” in Section 14(a) of the Exchange Act but instead charged the 
SEC with promulgating rules and regulations to develop a definition “as necessary or appropriate in the 
public interest or for the protection of investors,” it is difficult argue that the agency should lose at Chev-
ron’s first step. In light of the decades of agency and judicial precedent interpreting and implementing 
Section 14(a) and the policy purposes behind Section 14(a), it is even more difficult to argue that the SEC’s 
approach to solicitation in the Final Rule is unreasonable. 

200. Id. at 55,089.

201. Those judicial and agency precedents are further discussed in Parts II.A and IV.A.

202. ISS Complaint, supra note 186, ¶ 15 (emphasis in original).

203. In recent years, there has been growing call to eliminate Chevron deference. See Christopher J. Walker, Attacking Auer 
and Chevron Deference: A Literature Review, 16 GEO. J.L. & PUB. POL’Y 103 (2018). The Supreme Court refusal’s to 
overrule Auer deference to agency regulatory interpretations, however, likely means it will not be revisiting Chevron 
deference anytime soon. See Kisor v. Wilkie, 139 S. Ct. 2400, 2408 (2019).

204. Nat’l Cable & Telecommunications Ass’n v. Brand X Internet Servs., 545 U.S. 967, 980 (2005); see also Chevron, U.S.A., 
Inc. v. NRDC, 467 U.S. 837, 843 n.11 (1984) (“The court need not conclude that the agency construction was the only one 
it permissibly could have adopted to uphold the construction, or even the reading the court would have reached if the 
question initially had arisen in a judicial proceeding.”).
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CONCLUSION
The SEC’s Final Rule to regulate the proxy advisor industry is unlikely to be the final word on the subject. 
After all, the Proposed Rule had sought to impose even more regulatory oversight on the industry, in re-
sponse to extensive criticisms about accuracy, transparency, and fairness. Yet, in the Final Rule, the SEC 
listened to concerns raised by the proxy advisors and their supporters and adopted a more flexible, prin-
ciples-based framework that results in less regulatory oversight. As a policy matter, we believe the SEC 
made an important step in the right direction to address issues in the proxy advisor industry. But strong 
critics of the proxy advisor industry will no doubt press for further regulatory oversight.

From a litigation perspective, moreover, the SEC’s decision to retreat from the Proposed Rule and embrace 
a more flexible regulatory approach makes it much harder for the proxy advisory industry to challenge the 
Final Rule under the Administrative Procedure Act and related administrative law doctrines. The SEC here 
appears to have engaged in a very deliberative, reasoned-decisionmaking process. And arguments that 
the SEC exceeded its statutory authority seem unavailing and contrary to decades of judicial and agency 
precedent.
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Executive Summary
In July 2020, the Securities and Exchange Commission (SEC) adopted a final Proxy Advisor Rule, establishing 
principles governing the conduct of proxy advisory firms, which help institutional investors execute voting on 
shareholder matters and advise them on how to vote their shares. The commission acted in response to growing 
concerns that two relatively small proxy advisory firms—Institutional Shareholder Services Inc. (ISS) and Glass, 
Lewis & Co. (Glass Lewis), each owned by private equity firms and together controlling more than 90% of the 
proxy advisory market—have assumed outsize influence over corporate voting matters. The commission’s new 
rule is intended to ensure that investment advisors are acting in the best interest of shareholders. 

Among the issues implicated by the SEC’s Proxy Advisor Rule and concurrent Guidance Supplement is “robovot-
ing,” whereby institutional investors mechanically follow a proxy advisor’s voting guidance without any indepen-
dent review. In effect, an institutional investor transfers its fiduciary voting authority to a third party. Robovoting 
is a principal mechanism through which proxy advisory firms have assumed substantial influence over corporate 
shareholder voting outcomes.

This paper is the first empirical assessment of robovoting in 2020, which, owing to the timing of the annual 
corporate “proxy season,” fell wholly after the SEC announced its proxy-advisor rulemaking process in November 
2019 but mostly before the SEC released its final rule in July 2020. Because institutional investors are forward-
looking, we can expect that at least some of these investors adjusted shareholder voting policies and disclosures 
in light of the commission’s rulemaking procedure.

Key Findings
   Overall, 114 institutional investors voted in lockstep alignment with either ISS or Glass Lewis in 2020: 86% of 

robovoting investors used ISS and 14% used Glass Lewis, reflecting the dominant market position of ISS. 

   Robovoting institutional investors managed collectively more than $5 trillion in assets.

   Robovoting in 2020 declined marginally from 2019, in terms of the number of robovoting institutions (-5.79%), the 
total assets under management by robovoting institutions (-3.58%), and the total number of robovoted resolutions 
(-3.15%).

   Notwithstanding these declines, 33 institutional investors that did not robovote in line with a proxy advisor in 2019 
did so in 2020. Fully 75% of these did so expressly, shifting toward a proxy advisor–driven voting strategy.

Nevertheless, among institutional investors that engaged in robovoting in 2020—either wholly or as part of an 
apparent custom voting plan—most did not make adequate disclosures to investors of their proxy voting strate-
gies. Some institutional investors did, however—including those that adopted a robovoting strategy during the 
year, consistent with the SEC’s proxy advisory rule. This report highlights those examples, which other institu-
tional investors may wish to consider as templates for their own disclosure regimes.

The modest trend away from robovoting in the 2020 proxy season may or may not portend more such movement 
in the future. Similar analyses of robovoting during the 2021 and 2022 proxy seasons should further illuminate 
the rule’s impact.

Proxy Advisors and Market Power: A Review of Institutional Investor Robovoting
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PROXY ADVISORS AND  
MARKET POWER: A Review of  
Institutional Investor Robovoting

I. Introduction
Institutional investors own approximately 70% of all publicly traded equity shares. They dominate shareholder 
voting at U.S. publicly traded corporations, which is regulated by disclosure and other requirements set by the 
Securities and Exchange Commission (SEC). Executing shareholder voting requirements can be onerous for 
institutional investors. These investors rely heavily on proxy advisory firms to manage their proxy voting; these 
firms also provide institutional investors with research and vote recommendations on proxy-ballot voting issues. 
The evidence shows that proxy advisors can exert significant influence over voting outcomes.1 

The role of these proxy advisory firms and how they influence shareholder voting have become a matter of public 
concern. In July 2020, the SEC adopted a final Proxy Advisor Rule designed to ensure that investment advisors—
including institutional investors, as well as the proxy advisors who assist them—are acting in the best interest of 
shareholders.2

Because previous SEC actions effectively permitted investment advisors to outsource their voting obligations 
to proxy advisors, many institutional investors have tended automatically to follow these advisors’ recommen-
dations—a phenomenon commonly called “robovoting.” This practice necessarily transfers fiduciary voting au-
thority from institutional investors to two relatively small third parties: the proxy advisory firms Institutional 
Shareholder Services Inc. (ISS) and Glass, Lewis & Co. (Glass Lewis), each owned by private equity firms and 
together controlling more than 90% of the proxy advisory market.

Do institutional investors that robovote fulfill their fiduciary duty to shareholders? Evidence suggests that proxy 
advisory firms’ voting recommendations are subject to capture by voters with strong preferences for social con-
cerns outside shareholder wealth maximization.3 And evidence suggests, as well, the logical corollary: that proxy 
advisors’ shifts in voting recommendations are associated with stock-price drops.4 

The role of proxy advisory firms and the impact of robovoting are matters of growing public concern. The in-
cidence of robovoting has increased in recent years.5 The growth of passive investing,6 premised on a low-cost 
investment strategy tracking market aggregates, has shifted more investment dollars toward institutional invest-
ing firms that, almost by definition, cannot devote sizable resources to deploy on corporate governance matters, 
including shareholder voting.

The SEC’s initial proposal on proxy advisors, released in November 2019, considered disabling altogether 
pre-populated voting instructions on contested proxy matters—effectively precluding robovoting. Ultimately, 
it opted instead for a principles-based approach, predicated on ameliorating conflicts of interest and requiring 
disclosure to inform individual investors. 

Although the summer 2020 Proxy Advisory Rule will not fully be in effect until the 2022 proxy season, we 
can expect that institutional investors might modify their practices in advance—both for the 2021 proxy season 
and, given the SEC’s November 2019 rulemaking release, during the 2020 proxy season. This report examines 
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robovoting in the 2020 proxy season to identify and 
assess early trends. Section II summarizes the evo-
lution of the SEC and other public reactions to the in-
creasing influence of proxy advisors and the incidence 
of robovoting over the past decade. Section III sum-
marizes institutional investors’ aggregate shareholder 
voting trends in 2020 and compares them with 2019, in 
order to identify changes in robovoting behavior during 
2020’s proxy season—after the SEC had announced 
its rulemaking but before the July 2020 final rule was 
released (for the vast majority of shareholder votes). 
Section IV looks more granularly at how various in-
stitutional investors that have engaged in robovoting 
disclose their practices—and how, if at all, they have 
changed their policies and disclosures following the 
SEC’s November 2019 rulemaking announcement and 
July 2020 adoption of a final rule. Section V assess-
es how institutional investors that partially robovote a 
proxy advisor’s recommendations but partially adopt 
“custom voting” approaches have shifted their poli-
cies and approaches over the same period. Section VI 
concludes.

II. Recap of Regulatory 
and Congressional 
Involvement
Proxy advisors have been the subject of fierce debate 
and criticism for over two decades. They have been 
criticized for lacking transparency when developing 
and issuing vote recommendations, suffering from 
conflicts of interest that can taint their independence, 
and committing factual and analytical errors when 
researching and advising on proxy issues. The indus-
try is also highly concentrated, with two firms—ISS 
and Glass Lewis—controlling over 90% of the market. 
Proxy advisors also wield powerful influence over 
corporate governance matters and have been demon-
strated to significantly affect the outcome of share-
holder votes.

In July 2020, the SEC issued a final rule and commis-
sion-level guidance that are the culmination of many 
years of effort by regulators, market participants, Re-
publicans and Democrats in Congress, academics, and 
others to reform the proxy advisory industry. Several 
developments over the past decade helped inform the 
commission’s recent rulemaking and guidance:

• The SEC’s 2010 “proxy plumbing” concept release 
examined all aspects of the U.S. proxy system and 
highlighted a number of issues that market partici-

pants had raised over the proxy advisory industry.7 
The release specifically noted concerns of proxy ad-
visory firm conflicts of interest, a lack of accuracy 
and transparency when formulating vote recom-
mendations, and institutional investor overreliance 
on proxy advisory firms. SEC Commissioner Kath-
leen Casey noted at the time that “we ... allow insti-
tutional investors to set their voting preferences in 
advance, to be executed on their behalf by ... proxy 
advisers—in some cases to be voted automatically 
in conformity with the recommendations of those 
advisers.” Commissioner Casey was describing a 
practice that would now be termed “robovoting.”8 

• The House Financial Services Subcommittee on 
Capital Markets and Government Sponsored En-
terprises held the first congressional hearing on the 
proxy advisory industry, “Examining the Market 
Power and Impact of Proxy Advisory Firms,” in June 
2013.9

• SEC Commissioner Daniel Gallagher called for the 
commission to take action on proxy advisors and 
clarify the voting responsibilities of asset managers, 
stating in 2013 that “the last thing we should want is 
for investment advisers to adopt a mindset that leads 
to them blindly casting their votes in line with a proxy 
advisor’s recommendations, especially given the fact 
that such recommendations are often not tailored to 
a fund’s unique strategy or investment goals.”10

• The SEC held a public roundtable on proxy advisors 
in December 2013, at which participants discussed 
conflicts within the industry, the quality of vote rec-
ommendations, and institutional investors’ reliance 
on proxy advisory firms.11

• In June 2014, the SEC provided a staff legal bulletin 
(SLB 20) regarding proxy voting responsibilities of 
investment advisors.12 SLB 20 reaffirmed that fidu-
ciary responsibilities permeate all aspects of proxy 
voting and provided guidance for investment ad-
visors to fulfill their duties to shareholders.13 The 
guidance also served as a reminder to investment 
advisors that their fiduciary duty obligates them to 
monitor the proxy advisory firms that they hire to 
ensure that vote recommendations are based on ac-
curate information and that conflicts of interest are 
identified and addressed.

• In 2015, the House Financial Services Committee 
approved bipartisan legislation that would require 
proxy advisory firms to register with the SEC and to 
regularly demonstrate their ability to manage con-
flicts of interest and develop objective and accurate 
voting recommendations. A similar version of that 
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legislation was approved by the full House of Rep-
resentatives in 2017, again on a bipartisan basis. 

• In September 2018, SEC staff withdrew two no-ac-
tion letters that had been issued to proxy advisors 
Egan-Jones and ISS in 2004.14 Critics argued that 
these letters led to an overreliance on proxy advi-
sory firms in part by allowing investment advisors 
to cleanse any conflict of interest by casting votes 
in line with the recommendation of a third party. 
The withdrawal of the letters set the stage for sub-
sequent SEC guidance and rulemaking related to 
proxy advisors.

• In November 2018, the SEC held another roundta-
ble on the proxy process, with Chairman Jay Clayton 
stating that the roundtable would discuss “[w]hether 
various factors, including legal requirements, have 
resulted in investment advisors to funds and other 
clients relying on proxy advisory firms for informa-
tion aggregation and voting recommendations to a 
greater extent than they should, and whether the 
extent of reliance on these firms is in the best inter-
ests of investment advisors and their clients, includ-
ing funds and fund shareholders.”15

• Also in November 2018, Sen. Jack Reed (D., RI) in-
troduced the Corporate Governance Fairness Act, 
which would establish an oversight regime and fidu-
ciary standards for proxy advisors under the Invest-
ment Advisers Act.16 

• In March 2019, SEC Commissioner Elad Roisman 
remarked: “Regardless of which voting policies and 
procedures an asset manager decides to adopt, there 
is a matter of implementing them when voting. I 
have seen some evidence indicating that asset man-
agers may be relying heavily on proxy advisory firms 
in this area. Some have characterized this as ‘ro-
bo-voting,’ suggesting that proxy advisory firms are 
going too far in acting on behalf of their clients.”17

All these developments pointed to a broad consensus 
for changes to the proxy voting system and for the SEC 
to ensure that the votes of institutional investors are 
always cast in the best interest of individuals invested 
in mutual funds, exchange-traded funds, and other 
vehicles. 

In August 2019, and as a result of the earlier with-
drawal of the Egan-Jones and ISS no-action letters, 
the commission provided updated guidance regarding 
the proxy voting responsibilities of investment advi-
sors under Rule 206(4)-6 of the Investment Advisers 
Act of 1940 (2019 SEC Guidance).18 While the 2019 
SEC Guidance recognized that proxy advisors provide 

a number of useful services to their clients, it empha-
sized that investment advisors are fiduciaries and owe 
each client “a fiduciary duty with respect to services 
undertaken on the client’s behalf, including voting.”19 

The 2019 SEC Guidance provides some direction with 
respect to robovoting, suggesting that investment advi-
sors should consider additional steps to ensure that the 
voting determinations are “consistent with its voting 
policies and procedures and in the client’s best inter-
est before the votes are cast.”20 These additional steps 
might include:

• Assessing the “pre-populated” votes shown on the 
proxy advisory firm’s electronic voting platform 
before such votes are cast (such as by periodic sam-
pling of the proxy advisory firm’s pre-populated 
votes);21

• Adopting policies and procedures that provide for 
consideration of additional information that may 
become available regarding a proposal (such as an 
issuer’s [a company’s] or a shareholder proponent’s 
subsequently filed proxy materials or other 
information conveyed by an issuer or a shareholder 
proponent to the investment advisor that would 
“reasonably be expected to affect the investment 
adviser’s voting determination”);22 and

• Where the investment advisor’s voting policies and 
procedures “do not address how it should vote on 
a particular matter, or where the matter is highly 
contested or controversial,” potentially adopting a 
higher degree of analysis to assess whether any votes 
that it casts are in the clients’ best interests.23

The 2019 SEC Guidance noted that as part of the in-
vestment advisor’s compliance program, it should 
“review and document, no less frequently than annual-
ly, the adequacy of its voting policies and procedures to 
ensure that they have been formulated reasonably and 
implemented effectively, including whether the appli-
cable policies and procedures continue to be reason-
ably designed to ensure that the adviser casts votes on 
behalf of its clients in the best interest of such clients.”24

SEC Proxy Advisor Rulemaking 
In November 2019, the SEC issued a formal rule pro-
posal that considered whether investment advisors 
that robovote are acting in the best interest of share-
holders.25 One potential solution raised in the proposal 
was the disabling of pre-populated voting instructions 
on contested proxy matters.26 This would effectively 
have changed the default position on contested matters 
for proxy advisory firm clients to “abstain” and would 
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increase the likelihood that investment advisors con-
sider both the proxy firms’ and issuers’ points of view 
before casting their vote. 

When the SEC adopted its final rule (Proxy Advisor 
Rule) in July 2020, however, it did not directly address 
robovoting and instead adopted a principles-based ap-
proach toward compliance.27 The SEC recognized that 
“pre-population and automatic submission functions 
may enable proxy voting advice business clients to vote 
their proxies prior to registrants being able to provide 
a response to the proxy voting advice.”28 Further, dis-
abling or suspending robovoting when registrants have 
indicated that they intend to file responses to voting 
advice “could benefit the clients of proxy voting advice 
businesses to the extent that it increases the likelihood 
that the clients of the proxy voting advice businesses 
would review the registrants’ responses, and take them 
into consideration, before voting their proxies.”29 Ulti-
mately, the SEC determined that disabling or suspend-
ing robovoting in such cases could “give rise to timing 
pressures and other logistical challenges” and “increase 
costs for clients if they need to devote greater resources 
to managing the voting process as a result, which may 
in turn also reduce the value of the services of the proxy 
voting advice businesses.”30 The commission said that 
it intends to “see how practice develops in light of the 
changes being adopted.”31

Concurrent with the Proxy Advisor Rule, the SEC 
adopted a commission-level guidance (Guidance Sup-
plement) to help institutional investors better un-
derstand their responsibilities with respect to proxy 
voting.32 The Guidance Supplement specifically identi-
fied two prevalent types of robovoting behavior by in-
vestment advisors. First (as also noted in the 2019 SEC 
Guidance), proxy advisory firms will sometimes provide 
investment advisors with electronic voting platforms 
that allow the proxy advisory firm to “populate each 
client’s votes shown on the proxy advisory firm’s elec-
tronic voting platform with the proxy advisory firm’s 
recommendations based on that client’s voting instruc-
tions to the firm,” a process the commission refers to 
as “pre-population.”33 Proxy advisors also give invest-
ment advisors the option to “automatically submit the 
client’s votes to be counted,” a process the commission 
refers to as “automated voting.”34 The SEC notes that 
pre-population and automated voting generally occur 
before the submission deadline for proxies to be voted 
at the shareholder meeting—in other words, the shares 
will be robovoted according to preset instructions, or 
simply in accordance with the proxy advisor’s general 
policies, if the investment advisor agrees and provides 
no other special instructions, regardless of the ultimate 
content of the proposals. 

However, in the course of a reasonable investigation 
of proxy issues for which the investment advisor has 
voting responsibility, the advisor “may become aware 
that an issuer (the company) that is the subject of a 
voting recommendation intends to file or has filed 
additional soliciting materials with the Commission 
setting forth the issuer’s views regarding the voting 
recommendation.”35 These materials may have an 
impact on the investment advisor’s voting decision and 
may become available after the investment advisor’s 
votes have been pre-populated but before the submis-
sion deadline for proxies to be voted at the shareholder 
meeting. In such a case, the Guidance Supplement pro-
vides direction on the steps that an investment advisor 
should take “to demonstrate that it is making voting 
determinations in a client’s best interest.”36

The Guidance Supplement states that an investment 
advisor should consider “whether its policies and pro-
cedures, including any policies and procedures with 
respect to automated voting of proxies, are reasonably 
designed to ensure that it exercises voting authority 
in its client’s best interest.”37 This assessment should 
include whether the investment advisor’s policies and 
procedures address circumstances where the invest-
ment advisor becomes aware that an issuer intends 
to file, or has filed, additional materials pertinent 
to a voting matter with the SEC after the investment 
advisor has received the proxy advisory firm’s voting 
recommendation but before the submission deadline. 
In such cases, the Guidance Supplement states that 
“the investment adviser would likely need to consider 
such information prior to exercising voting authority 
in order to demonstrate that it is voting in its client’s 
best interest.”38 

The Guidance Supplement suggests that investment 
advisors consider how the timing of pre-population 
and automated voting may result in proxy advisory 
firms possessing nonpublic information regarding how 
an investment advisor intends to vote a client’s securi-
ties, and the investment advisor “should also consider 
reviewing its agreements with any proxy advisory firms 
to determine whether the agreements would permit 
the proxy advisory firms to utilize this information in 
a manner that would not be in the best interest of the 
investment adviser’s client.”39 

The Guidance Supplement clarifies that an invest-
ment advisor has an obligation, as a result of its duty 
of loyalty to clients, “to make full and fair disclosure to 
its clients of all material facts relating to the advisory 
relationship.”40 This disclosure obligation includes ma-
terial facts related to the exercise of voting authority 
with respect to client securities; further, the SEC notes, 
Rule 206(4)-6 and Form ADV require an investment 
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advisor to describe to clients its voting policies and 
procedures. Specifically, the Guidance Supplement 
suggests that investment advisors consider disclosing:

(1) the extent of that use and under what circum-
stances it uses automated voting; and 

(2)how its policies and procedures address 
the use of automated voting in cases where it 
becomes aware before the submission dead-
line for proxies to be voted at the shareholder 
meeting that an issuer intends to file or has filed 
additional soliciting materials with the Commis-
sion regarding a matter to be voted upon.41 

The Guidance Supplement notes that these disclo-
sures “may be necessary for the investment adviser to 
provide sufficiently specific information so that a client 
is able to understand the role of automated voting in 
the investment adviser’s exercise of voting authority.”42 

III. Tracking Robovoting 
over Time

Background
Previous research has identified the prevalence 
of robovoting among institutional investors. The 
American Council for Capital Formation, for example, 
identified 175 asset managers, controlling more than 
$5 trillion in assets under management, that voted 
with ISS more than 95% of the time.43 Its report also 
identified 82 asset managers, controlling over $1.3 
trillion in assets, that voted with ISS 99% of the time. 
Similar research that I conducted identified nearly 
complete vote alignment from some investors, who 
voted in line with ISS over 99.5% of the time on at 
least 5,000 management resolutions.44

Recent research by Chong Shu reinforces earlier 
findings of the extensive influence of ISS and Glass 
Lewis.45 In the study, he finds that both proxy 
advisors exert “strong influence,” with negative 
recommendations from ISS or Glass Lewis reducing 
clients’ votes by more than 20% in both director 
elections and say-on-pay proposals. Shu finds that 
“the influence is stronger on funds with smaller assets 
and on fund families that provide an index product,”46 
again suggesting that many funds—particularly those 
that are not able to afford extensive in-house corporate 
governance teams, due to small size or cost-sensitive 
business models, such as passive index funds—will 

tend to outsource their governance to proxy advisors. 
Unsurprisingly, then, the study finds that “the practice 
of robo-voting is increasing in prevalence, especially 
among ISS customers.”47 In 2017, for example, 23% of 
ISS customers, with over $200 million in assets under 
management, followed ISS recommendations “almost 
entirely,” a dramatic increase from the 5% that almost 
entirely adopted ISS recommendations in 2007.

Because of the prevalence of robovoting, it is 
important to understand how proxy advisors develop 
recommendations. An analysis of proxy advisor policy 
development by David F. Larcker, Allen L. McCall, and 
Brian Tayan highlighted significant questions about 
how proxy advisors craft voting guidelines for their 
clients.48 They note that while ISS, for example, touts 
an “open and transparent” process for developing 
proxy voting guidelines, “a careful examination does 
little to clarify the information they rely on in deciding 
to adopt a policy.”49 It is unclear how ISS and Glass 
Lewis determine that a specific policy is “correct” 
and in the best interests of shareholders. The authors 
note that while proxy advisors obtain feedback from 
a wide variety of market participants, including trade 
groups, issuers, and investors, their review of an ISS 
policy survey revealed that ISS reported responses 
from only 97 institutional investors, many of which 
were likely its own clients.50 

Such a finding is not surprising, of course. ISS and Glass 
Lewis are for-profit businesses that must respond to 
the interests and preferences of their clients; proxy 
advisors help shape corporate governance practices, 
but their policies are also shaped by the governance 
preferences of their clients. Shu’s work on this issue 
is instructive: “[P]roxy advisors cater to investors’ 
preferences—adjust their recommendations to align 
with fund preferences—because doing so can attract 
and retain customers.” Interestingly (and troublingly), 
Shu’s study finds that such catering is not aligned with 
shareholder wealth maximization, as stock prices 
drop when ISS changes a recommendation to match 
the preferences of investors it is trying to retain as 
clients.51 

John Matsusaka and Chong Shu highlight similar 
concerns in another study. In their analysis of the 
impact of investors’ ESG (Environmental, Social, and 
Corporate Governance) interests on proxy advice, they 
argue that “the problem with proxy advice … does not 
stem from conflict of interest within advisory firms, 
but rather from their tendency to slant their advice 
toward the preferences of investors with intense 
preferences.”52 They note that robovoting is likely to 
exacerbate non-wealth-maximizing behavior:
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Because passive funds are unwilling to pay for 
high-quality advice—being primarily interested 
in vote execution services—our model implies 
that the consolidated proxy advisory firms 
would tilt their advice away from policies 
that maximize issuer value toward policies 
that give more weight to social issues. This 
provides an explanation for why proxy advisor 
recommendations may be disconnected from 
value maximization, and potentially slanted 
toward policy positions favored by [socially 
responsible investment] funds.53

The Amount and Directional Trend 
of Robovoting 

Leveraging data from the most comprehensive source 
of shareholder voting data (Proxy Insight), it is possible 
to track historical, current, and future levels of proxy 
advisor alignment. For the purposes of this paper, and 
to properly track and monitor the observable changes 
in the market year-over-year, it is critical to determine 
an appropriate method of comparison. 

To do so, strict thresholds were adopted for the analysis 
in order to ensure no false-positive identifications. To 
qualify in the analysis as a “robovoter,” an institutional 
investor must: 1) vote on a minimum of 100 separate 
resolutions in both 2019 and 2020; and 2) align with 
at least 99.5% of ISS or Glass Lewis “FOR” recommen-
dations in 2019 and 2020. Importantly, the lower-lim-
it threshold for the number of resolutions ensures a 
robust sample of total voting outcomes while the per-
centage threshold pairs with near-total vote alignment. 

In total, 114 institutional investors voted in lockstep 
alignment with either ISS or Glass Lewis in 2020. Of the 
subset, 86% used ISS vs. 14% for Glass Lewis, reflecting 
the dominant market position of ISS (Figure 1).

The number of robovoting institutional investors in 
2020 declined from 2019 by -5.79% (Figure 2). Sim-
ilarly, the year-over-year decline in the total assets 
under management utilizing robovoting was -3.58%; 
and the total number of robovoted resolutions declined 
by -3.15%. This decline may reflect more oversight re-
garding proxy voting compliance, perhaps spurred by 
2020’s ongoing SEC rulemaking. However, the key 
data to observe will be in the coming years, as the SEC’s 

FIGURE 1. 

2020 Robovoting Totals: “FOR” Recommendations

Alignment 
with ISS

Number of Institutional 
 Investors

Assets Under Management  
($billions)

Number of  
Resolutions

100% 44 1,184 43,466

99.9% 62 1,663 58,019

99.8% 87 4,421 82,875

99.7% 95 4,537 88,811

99.6% 105 4,722 94,880

99.5% 114 5,010 106,450

Source: Proxy Insight data compiled by proprietary methodology

FIGURE 2. 

Robovoting: 2019 vs. 2020
2019 2020 Change

Number of Institutional Investors 121 114 -5.79%

Assets Under Management ($billions) $5,196 $5,010 -3.58%

Total Number of Resolutions 122,163 118,317 -3.15%

Source: Proxy Insight data compiled by proprietary methodology

https://www.proxyinsight.com/
https://www.proxyinsight.com/
https://www.proxyinsight.com/
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regulatory framework becomes effective. The total 
amount of assets under management robovoting with 
one of the two principal proxy advisors was still $5.01 
trillion in 2020, demonstrating the oversize direct in-
fluence of proxy advisory firms.

Robovoting Policy Trends
To assess trends in institutional investors’ robovoting, 
it is necessary to go beyond tracking aggregates and 
examine more granularly the specific set of robovot-
ing investors. How many of the 114 robovoting firms 
in 2020 also robovoted in 2019? Which firms updated 
their proxy voting policy to reduce their reliance on 
proxy advisors? What disclosure changes are observ-
able when a firm adopts standard ISS policies to replace 
its previous policy? The key categories are in Figure 3.

The analysis shows 33 new robovoting institutional 
investors in 2020, with more than 75% of those being 
firms that updated their policy to match the ISS Proxy 
Voting Guidelines. One such firm is Chicago-based 
Segall Bryant & Hamill (SB&H), which manages over 
$20 billion in assets. In 2019, SB&H voted in alignment 
with ISS 97.2% of the time on more than 1,500 resolu-
tions; but in 2020, its alignment with ISS jumped to 

99.7%. In reviewing SB&H’s proxy policy, which was 
updated in 2020, the firm heavily updated its policies 
to include a robust definition of its delegation to ISS 
and to provide additional context to the responsibility 
and legal requirements of proxy voting decisions:

 Previous Policy: The Adviser uses an outside 
service provider, Institutional Shareholder 
Services (“ISS”), to vote proxies.

Instructions are provided to the custodian 
to forward all proxies to ISS. ISS receives all 
proxies and votes them in a timely manner and 
in a manner consistent with the determination of 
the client’s best interests. Although many proxy 
proposals can be voted in accordance with ISS’ 
established guidelines (see “Guidelines” below), 
it is recognized that some proposals require 
special consideration which may dictate that the 
ISS and/or Adviser makes an exception to the 
Guidelines. ISS is also responsible for ensuring 
that all corporate action notices or requests which 
require shareholder action received are addressed 
in a timely manner and consistent action is taken 
across all similarly situated client accounts.

Updated 2020 Policy: The Board has 

FIGURE 3. 

Robovoting Changes in 2020 (“FOR” Recommendations Only)

Category Definition Number of
 Firms*

Assets Under  
Management in  
2020 ($billions)

Total 
Resolutions

New Robovoter: Changed 
Policy to Follow Proxy 
Advisor 

Investor (firm) was not a robovoter in 2019 but was a 
new robovoter in 2020, changing policy to match proxy 
advisor guidelines

25 800 19,201

New Robovoter: 2019 
Voting History Missing

Firm with newly available proxy voting data for 2020 
but 2019 data are missing 4 81 3,837

New Robovoter: 
Previously Below 
Qualification Thresholds

In 2019, firm voted on fewer than 100 resolutions and 
below 99.5% in alignment with a proxy advisor 4 374 2,193

Total New Robovoters Newly identified robovoting firms in 2020 33 1,255 25,231

Consistent Robovoter: 
Newly Met Size Threshold

Firm voted in alignment with proxy advisors in 2019 
and 2020 but failed to vote on 100 resolutions in 2019 3 3 314

Consistent Robovoter Firm met alignment and resolution thresholds in 2020 
and 2019 78 3,752 80,905

Total Robovoters Total robovoting firms, 2020 114 5,010 106,450

Ceased Robovoting in 
2020 Firm ceased 2019 robovoting pattern in 2020 24 1,061 18,176

Source: Proxy Insight data compiled by proprietary methodology
*The full list of 2020 robovoting firms is in the Appendix.

https://www.proxyinsight.com/
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delegated responsibility for decisions regarding 
voting for securities held by the Fund to the 
Fund’s Adviser. The Adviser relies on a third-
party vendor, Institutional Shareholder Services 
(“ISS”), to research, vote and record all proxy 
ballots for the security positions maintained 
on clients’ behalf and for which the Adviser 
has voting authority. Annually, the Adviser 
reviews ISS’ independence and its Proxy Voting 
Guidelines. The Adviser follows ISS’ General 
Guidelines on most issues for shareholder votes.

These practices seek to respect shareholder rights 
and provide appropriate transparency, taking 
into account relevant laws, customs, and best 
practice codes of each market and region, as well 
as the right and responsibility of shareholders to 
make informed voting decisions.54

While the previous example shows the delegation in 
alignment with a proxy advisor, 24 investors updated 
their proxy policies in 2020 to vote independent of 
their proxy advisor. Firms that ended 2019 robovoting 
behavior in 2020 might have done so in anticipation of 
the ongoing SEC rulemaking.

IV. Review of Investment 
Advisor Proxy Voting 
Disclosures
In previous research, I noted how some asset managers 
disclose that their proxy voting practices are essentially 
outsourced to the guidelines and recommendations of 
proxy advisors, resulting in observed full voting align-
ment with proxy advisor guidelines.55 For example, 
Sterling Capital Management, which voted 99.7% in 
line with Glass Lewis in 2019 and 2020, provides the 
following disclosure of its proxy voting policy:

The Proxy Group has engaged an Industry 
Service Provider (“ISP”) to: (i) provide research 
and vote recommendations; (ii) perform 
administrative tasks of receiving proxies and 
proxy statements; (iii) submit votes on behalf 
of Sterling; (iv) retain proxy voting records and 
information; and (v) report to Sterling on its 
activities. Sterling retains final authority and 
fiduciary responsibility for the voting of proxies. 
The Proxy Group has adopted the ISP’s Proxy 
Guidelines (the “Guidelines”). By following 
the ISP’s guidelines, Sterling seeks to mitigate 
potential conflicts of interest Sterling may have 
with respect to the proxies.56

Teacher Retirement System of Texas, which voted in 
line with ISS 100% of the time, similarly states:

To assist and advise TRS to vote its proxies 
prudently, the TRS Board shall retain a reputable, 
independent proxy advisory service (the “Proxy 
Advisor”) to analyze proxy issues, make voting 
recommendations, and vote proxies as TRS’ 
agent. In selecting the Proxy Advisor, the Board 
will have determined that the Proxy Advisors’ 
voting guidelines are reasonably designed 
to help ensure that TRS fulfills its fiduciary 
responsibilities governing proxy voting, with 
the exclusive objective of maximizing the long-
term economic benefits of TRS pension plan 
participants and beneficiaries.57

The largest institutions, as well as those with a greater 
focus on corporate governance and proxy voting, tend 
to provide far greater detail on their use of proxy 
advisors and limitations to the relationship. Vanguard, 
which uses both ISS and Glass Lewis, states:

The Investment Stewardship team does 
not vote in lockstep with recommendations 
from proxy advisors (such as Institutional 
Shareholder Services (ISS) or Glass Lewis) 
when voting on behalf of the funds. Data from 
proxy advisors serve as one of many inputs into 
our research process. Even when a fund’s vote 
happens to be consistent with a proxy advisor’s 
recommendation, that decision is made 
independently. For some proxy proposals (which 
predominantly relate to corporate governance) 
the evaluation could result in overlapping voting 
outcomes.58

In addition to the engagement policy, Vanguard pro-
vides detailed policies on a range of corporate gover-
nance and proxy voting issues.59 In voting on almost 
800,000 proposals, Vanguard voted in line with ISS 
94% of the time and Glass Lewis 86% of the time.

Other firms that also rely heavily or entirely on ISS 
do not always disclose the degree of their reliance. 
Stone Ridge Asset Management, for example, points 
to the ability of portfolio managers to override 
recommendations from the proxy advisors, despite 
voting in alignment with ISS 100% of the time in 2019 
and 2020:

The ISS Guidelines are intended to provide 
a general overview by highlighting the key 
policies that ISS applies to companies listed in 
the applicable geographic region. However, ISS’ 
analysis is on a case-by-case basis, taking into 
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consideration sector, industry and business 
performance factors. These guidelines have 
been approved by the Adviser and, although 
the Adviser intends to vote consistently with 
the voting recommendation of the Proxy Voting 
Service, upon the recommendation of the 
applicable portfolio managers, the Adviser may 
determine to override any recommendation 
made by the Proxy Voting Service or abstain 
from voting.60 

Similarly, the New Mexico Educational Retirement 
Board, which voted in line with ISS 99.8% of the time 
in 2020 and 100% in 2019, states:

NMERB’s objective in proxy voting is to support 
proposals that maximize the value of the Fund’s 
investments over the long term. Proxy voting 
guidelines have been developed to ensure that 
the Fund is able to provide adequate assets to pay 
retirement benefits to the members of the Plan. 
NMERB believes that each portfolio’s Investment 
Manager is in the best position to assess the 
financial implications presented by proxy issues 
and the impact a particular vote may have on 
the value of a security. Consequently, NMERB 
generally assigns proxy voting responsibility to 
the Investment Managers responsible for the 
management of each Fund portfolio. The duty of 
loyalty requires that the voting fiduciary exercise 
proxy voting authority solely in the interests 
of members and beneficiaries of the NMERB. 
NMERB may retain the services of a proxy voting 
service to advise and assist staff in voting proxies 
for internally managed portfolios. Proxy voting 
will be in accordance with the guidelines listed 
below except in cases where the proxy voting 
service advice conflicts with the guidelines.61

From these disclosures, it appears that, at least so far 
in 2021, those same actors have not updated their ap-
proaches to proxy voting or their stated reliance on 
proxy advisors’ recommendations.

Changes in Proxy Vote Disclosures
The observed changes in proxy robovoting policies and 
disclosures do not tell the whole story. Many institu-
tional investors will likely continue to revise their ap-
proaches in light of the recent rulemaking and other 
developments, which may not have been fully reflect-
ed in the proxy voting policies of investors. There may 
be further changes as the revised regulatory structure 
becomes established. 

For example, Fisher Investments published the follow-
ing proxy voting policy in August 2018, which resulted 
in an alignment of 99.8% with ISS’s recommendations: 

Many proxy issues fall into well-defined, 
standardized categories, and as a result we 
have developed guidelines in conjunction with 
ISS for these categories. We currently work 
with ISS to further refine our Guidelines and to 
track and vote our clients’ proxies according to 
these Guidelines. While FI’s IPC utilizes ISS for 
shareholder vote recommendations, they reserve 
the right to override ISS recommendations as 
they see fit. Any IPC override is logged by the 
Securities Team Leader and reported to the 
Proxy Committee on a quarterly basis.

The Committee conducts an annual due 
diligence analysis on ISS, which includes 
a review of ISS’ SSA16 audit report and an 
annual visit with ISS to review any pertinent 
procedural updates or changes to their proxy 
voting guidelines. Furthermore, the Securities 
Operations and the Securities Analysis Team 
Leaders perform an annual review of the proxy 
voting recommendations of select strategies 
at the end of the first quarter to ensure ISS 
recommendations are in line with our overall 
voting guidelines.

FI votes proxies according to environmental 
resolution guidelines, as developed and 
maintained by Institutional Shareholder 
Services Inc. (ISS) in the Fisher Investments 
ESG strategies and in select accounts given 
account specific mandates regarding voting in 
accordance with ESG principles.62

Following the publication of revised engagement poli-
cies in line with European regulations, which included 
updated details on proxy voting, Fisher’s voting align-
ment with ISS fell by 2.5%, to 97.3% alignment, outside 
robovoting parameters. The reduced reliance poten-
tially indicates the impact that regulations can have 
on how institutional investors utilize proxy advisors’ 
voting advice.63 

Overall, however, the investors most likely to robovote 
tend not to provide meaningful disclosures, making it 
difficult to pinpoint any material impact on the guide-
lines from recent SEC regulations. On the other hand, 
the publication of voting guidelines around the time 
of the revised guidance from the SEC may provide a 
window into market practice as the regulatory struc-
ture develops. 
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Published in June 2020, one month before the initial 
guidance from the SEC, the following sets out the 
voting policy that resulted in RMB Capital voting in-
creasingly in line with ISS, from 99.4% to 99.9% align-
ment between 2019 and 2020:

For clients who do not retain their right to 
vote proxies, RMB has contracted with a proxy 
advisory firm (the “Proxy Firm”) to handle 
administration and voting of client proxies. 
Additionally, the Proxy Firm provides research 
on proxy proposals and vote recommendations 
based on written guidelines, which are 
reviewed and approved from time to time by 
RMB’s SubCommittee (the “Committee”). The 
Committee is made up of executives of RMB. 
RMB, as a general matter, follows the voting 
recommendations of the Proxy Firm, though 
RMB retains the right to determine the vote 
on a particular proxy issue. Accordingly, there 
may be instances, including those in which the 
Proxy Firm recommends a vote in line with 
management, in which the Asset Management 
team or a Portfolio Manager for a private fund 
managed by RMB will provide the Committee 
with its written analysis as to why RMB should 
not vote as recommended by the Proxy Firm on 
a particular proxy issue. In those instances, the 
Committee may decide to vote contrary to the 
Proxy Firm recommendation if it is determined 
to be in the best interests of the clients. As a 
matter of course, members of the Committee 
will also review issues for which the Proxy Firm 
does not provide a recommendation.64

Even later in the year, in August 2020—after the 
SEC’s Proxy Advisor Rule in July but before its 
Guidance Supplement in September—Counsel 
Portfolio Services published its revised proxy voting 
guidelines, stating:

We may engage a third party to consult and 
provide recommendations, or to vote proxies on 
behalf of the Funds in a manner that is consistent 
with our policy. Counsel may also delegate to the 
sub-advisors, the authority to make all voting 
decisions concerning the securities held in the 
Counsel Funds they sub-advise on a discretionary 
basis in accordance with the applicable sub-
advisory agreement.65

Granted, the Proxy Advisor Rule had been only recent-
ly published, and the Guidance Supplement was yet to 
be finalized. Nonetheless, the aims of the SEC did not 
initially appear to be incorporated into the updates to 
Counsel’s approach, as alignment with ISS’s recom-

mendations rose from 99% to 99.6% year-over-year. 
Indeed, even outside the level of robovoting, the lack of 
transparency over what third party was voting shares 
on behalf of the advisor’s clients is notable. 

RMB and Counsel Portfolio Services are both new 
robovoters in 2020, despite updating guidelines while 
the SEC was attempting to address this practice. While 
it may be later in the year before there is evidence of 
policy impacts, it is somewhat concerning that not only 
did institutional investors continue to automatical-
ly follow proxy advisors during 2020, but other firms 
commenced similar practices during ongoing regu-
latory updates. Going forward, it will be important to 
observe disclosure updates provided by such firms to 
their investors as the SEC’s new rules and guidance on 
automated voting take hold. 

V. Automated Custom 
Voting
Proxy advisors provide investment advisors, institu-
tional investors, and other clients with a suite of voting 
recommendations in line with benchmark voting rec-
ommendations (a “benchmark policy”), or specialty 
voting policies (a “specialty policy”) that include poli-
cies tailored to specific investor classes and issue areas. 
ISS, for example, offers numerous specialty policies, 
including a U.S. Benchmark Policy, a European Bench-
mark Policy, a National Association of Pension Funds 
Policy (for the U.K.), an International Benchmark 
Policy, a Taft-Hartley Labor Policy, a “Socially Respon-
sible” Policy, a Faith-Based Policy, and a Sustainabil-
ity Policy.66 In addition, proxy advisors’ clients may 
develop custom policies based on their own particular 
governance preferences.

In its recent rulemaking, the SEC addressed cases of 
custom voting. In its initially proposed rule, the SEC 
moved to classify proxy advisors’ voting recommenda-
tions based on custom criteria as “solicitations” under 
Rule 14a-1(l)(1)(iii).67 Proxy solicitations—organized 
efforts to sway investors to vote for or against a share-
holder voting matter—are subject to significant regu-
latory voting requirements. By reclassifying custom 
voting requirements as solicitations, the proposed rule 
would have required proxy advisors issuing custom 
voting recommendations to meet the same require-
ments to disclose conflicts of interest and notify com-
panies as other proxy solicitations.

Over the course of its rulemaking, the SEC received 
feedback recommending the exclusion of advice 
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based on institutional investors’ custom policies from 
the definitions of “solicit” and “solicitation.”68 Many 
commenters’ concerns were based on subjecting 
individual investors’ custom policies to the proposed 
review and response mechanism outlined in the SEC’s 
proposed rules. Ultimately, acknowledging potential 
costs identified by commenters and satisfied that 
“benchmark policy proxy voting advice contains the 
bulk of the data, research, and analysis underlying 
custom policy proxy voting advice,” the commission 
opted to exclude custom advice from new Rule 
14a-2(b)(9)(ii) requirements—or the required review 
and feedback period for voting advice.69 

As Commissioner Allison Herren Lee noted in her 
dissent on the rules, a number of questions remain 
about the extent to which custom policies are based in 
large part or entirely on benchmark or specialty poli-
cies and the corresponding applicability of new Proxy 
Advisory Rule requirements.70 At the same time, Re-
publican commissioners continued to raise concerns 
about the potential for automatic voting in cases where 
custom voting is used.71 During the comment process, 
Glass Lewis noted that while it works with clients to 
implement custom criteria, “it is not uncommon for an 
investor client to elect to implement the same policy as 
Glass Lewis for some or all of the issues up for vote.”72 

While custom advice now has a special regulatory 
status, to what extent is it similar to other advice that 
advisors may set and forget?

Robovoting Implications
Robovoting may result from the application of a variety 
of benchmark and specialty policies available to insti-
tutional investors, along with the automatic voting 
of custom set preferences by advisors. In the case of 
custom voting, as the SEC notes in its final rule com-
mentary, “the relationship between proxy votes cast 
and voting recommendations provided to clients using 
clients’ custom policies has not, to date, been the 
subject of academic study.”73 However, a number of 
concerns arise about the specific case of custom voting 
preferences, particularly in light of the SEC’s decision 
in the final rule to exempt custom voting from certain 
disclosure and notice requirements.

As mentioned, when formulating custom voting pol-
icies for their investors, proxy advisory firms allow 
clients to select preferences on a variety of governance 
matters and policy frameworks. According to proxy 
advisors, these preferences inform individual custom-
ization for proxy matters on a case-by-case basis. The 
growth of custom voting policies is marked. In 2019, 
ISS noted that it implemented more than 400 custom 

voting policies on behalf of its clients and that as of 
October 1, 2019, approximately 88% of ISS’s top 100 
clients used a custom proxy voting policy.74 While 
not all governance matters merit special analysis and 
voting recommendations, evidence points to persistent 
automatic custom voting—notably, on material share-
holder resolutions at several large investment funds 
and institutions.

Example of Custom Voting Policies: 
SWIB and State Street 

A number of large asset managers, as noted above, will 
align with proxy advisor recommendations for most 
voting matters but employ custom voting policies for 
specific issues. The State of Wisconsin Investment 
Board (SWIB), for example, states that it will “gener-
ally follow the recommendation of its proxy advisor 
unless it has developed custom proxy voting guide-
lines.”75 Although SWIB is not subject to regulation as 
an investment advisor by the SEC, it and other public 
pension plans are often heavily reliant on proxy advi-
sors—which are regulated as investment advisors—
and robovote according to their recommendations. 
Robovoting is thus a problem among institutional in-
vestors that calls for attention from more than the SEC 
and the U.S. Department of Labor. Other investment 
fiduciary regulators, including state legislatures and 
regulators overseeing public pension funds, should 
consider how these fiduciaries are using proxy advice. 

Among its custom policies, SWIB will withhold votes 
for a director nominee under certain circumstances, 
including: 

• For all countries other than Japan, the nominee is 
non-independent and board independence falls 
below 50%;

• The nominee is the CEO if he/she is serving as board 
chair unless he/she is the company founder; and

• The nominee is a non-independent director if he/she 
serves on key oversight committees (audit or com-
pensation).76

Accordingly, SWIB’s alignment with ISS in 2020 
measured 94.0% on all “FOR” recommendations—
below the selected robovoting threshold of 99.5%. 
This would seem a result of independent analysis, 
unless SWIB’s alignment with ISS is analyzed with 
respect to specific-proposal issues, measuring specific 
governance items where the SWIB defaults to ISS 
voting recommendations year-over-year.
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Figure 4 is an aggregate analysis of SWIB’s proxy 
voting over the past five years, exclusive of proposal 
topics that did not appear in at least 30 corporate 
annual meetings (to eliminate small samples). Proposal 
topics identified as “customized” indicate a field where 
the manager’s votes align with less than 99.5% of votes 
in both FOR & AGAINST recommendations. Proposal 
categories labeled as “Full Robovote” align with 99.5% 
or more of an advisor’s FOR & AGAINST “Partial 
Robovote” recommendations, while “Partial Robovote” 
topics are those where one recommendation direction 
exceeds the 99.5% threshold.

Data show that SWIB robovotes in alignment with 
ISS on 34% of proposal topics, while voting in partial 
lockstep an additional 30% of the time. It would appear 
that in these cases, SWIB is voting without independent 
analysis of advisor recommendations, potentially on 
material topics.

On management-sponsored proposals, SWIB robo-
votes in alignment with ISS on 32% of proposal topics. 
These include topics that have elicited greater vari-

ation of proxy advisor recommendations, not just 
issues wherein governance best practices dictate one 
particular recommendation. For example, in a review 
of management proposals for “Approval of Director 
Non-Compete Restrictions,” SWIB has followed ISS’s 
recommendation in 246 FOR recommendations and 
29 AGAINST recommendations, a perfect 275-for-275 
over the past five years.

Despite using custom policies, SWIB voted in lockstep 
with ISS on 43% of shareholder-sponsored topics and 
partially robovoted an additional 29%. Many of the 
topics are material to firm governance and concern 
important shareholder empowerment proposals. For 
example, SWIB robovotes on shareholder proposals 
to adopt or amend shareholder meeting policies, as 
well as on proposals to amend the right to call a special 
meeting.77 SWIB also has historically voted in align-
ment with its proxy advisor on social reports, deferring 
all decisions on such matters to a third party.

This voting pattern contrasts with State Street Global 
Advisors (SSGA), which exhibits significantly more in-

FIGURE 4.

SWIB ISS Voting Alignment on Proposal Topic Categories Since June 2015*

Customized Vote Partial Robovote 
(FOR or AGAINST)

Full Robovote 
(All) Total

Management Proposals 50 41 43 134

Board of Directors 9 5 4 18

Committees & Reporting 14 5 4 23

Corporate Structure 7 12 21 40

Environmental & Social 1 1 2

General Governance 5 3 11 19

Remuneration 14 16 2 32

Shareholder Proposals 11 12 18 41

Board of Directors 3 3 4 10

Committees & Reporting 1 1 2

Corporate Structure 2 2 4

Environmental & Social 5 7 12

General Governance 5 4 9

Remuneration 3 1 4

Grand Total 61 53 61 175

Source: Proxy Insight data compiled by proprietary methodology
*Full details are available in the Appendix.

https://www.proxyinsight.com/
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dependence on corporate governance issues (Figure 
5). For example, SSGA robovotes with ISS only 6% of 
the time on shareholder proposal topics, as compared 
with 43% for SWIB. 

Custom Voting Disclosure
In the current regulatory environment, investment 
managers that combine custom voting policies along 
with other benchmark and specialty voting often fail 
to disclose the specific criteria used on a given voting 
matter to their investors. In a public comment to the 
SEC, SWIB stated: “SWIB, like many other pension 
funds and large institutional investors, allocates re-
sources internally to track and determine votes using 
their own proxy voting guidelines. This is illustrated 
by the fact year over year SWIB routinely cast votes in 
opposition to our proxy advisor’s policy.”78 The details 
of criteria and policies used in any given vote deci-
sion, however, remain undisclosed. Furthermore, asset 
managers are not required to disclose the extent to 
which they differ on proxy advisor recommendations 

on any issue-specific basis.

Further solutions are needed to provide investors with 
adequate disclosure as to how final votes are aligned 
with any proxy advisor employed by their investment 
manager. In a past paper,79 I proposed requiring in-
vestment advisors—when issuing their annual N-PX 
forms detailing how they cast their votes at general 
meetings—to disclose how often their final votes 
aligned with any proxy advisor they employed, as well 
as to disclose what percentage of proxy advisor recom-
mendations were reviewed internally by an investment 
manager. Such requirements would probably exempt 
state-run pension plans like SWIB; but in the general 
case, they would make it clear how reliant an invest-
ment advisor is on the advice of proxy advisors and 
thus better inform investment decisions.

SWIB’s policy again contrasts with State Street’s, which 
acknowledges the use of ISS but also clarifies how it 
employs an independent analysis. Importantly, the 
policy also describes how State Street manages infor-
mation received after a proxy advisor recommendation 

FIGURE 5.

SSGA ISS Voting Alignment on Proposal Topic Categories Since June 2015*

Customized Vote Partial Robovote 
(FOR or AGAINST)

Full Robovote 
(All) Total

Management Proposals 125 44 30 199

Board of Directors 14 8 3 25

Committees & Reporting 14 11 10 35

Corporate Structure 48 11 9 68

Environmental & Social  1 2 3

General Governance 18 9 3 30

Remuneration 31 4 3 38

Shareholder Proposals 38 13 3 54

Board of Directors 8 3 1 12

Committees & Reporting 6   6

Corporate Structure 5 2  7

Environmental & Social 12 3  15

General Governance 5 3 1 9

Remuneration 2 2 1 5

Grand Total 163 57 33 253

Source: Proxy Insight data compiled by proprietary methodology
*Full details are available in the Appendix.

https://www.proxyinsight.com/
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has been received, as suggested by the Supplemental 
Guidance:

In order to facilitate our proxy voting process, 
we retain Institutional Shareholder Services Inc. 
(“ISS”), a firm with expertise in proxy voting 
and corporate governance. We utilize ISS to: (1) 
act as our proxy voting agent (providing State 
Street Global Advisors with vote execution and 
administration services), (2) assist in applying 
the Guidelines, (3) provide research and analysis 
relating to general corporate governance issues 
and specific proxy items, and (4) provide proxy 
voting guidelines in limited circumstances.

The Asset Stewardship Team reviews with ISS its 
Guidelines and the services that ISS provides to 
State Street Global Advisors on an annual or case-
by-case basis. As part of its role as proxy agent 
and prior to providing vote execution services, 
ISS pre-populates on an electronic platform 
certain preliminary proxy votes in accordance 
with the proxy voting guidelines identified by 
State Street Global Advisors. On most routine 
proxy voting items (e.g., ratification of auditors), 
ISS will shortly before applicable submission 
deadlines use an automated process to affect 
the pre-populated proxy votes. To the extent 
the Asset Stewardship Team becomes aware of 
material new information within a reasonable 
period of time before ISS affects such votes, the 
Asset Stewardship Team will assess whether the 
pre-populated votes should be updated.80

VI. Conclusion
Proxy voting and the duties surrounding it have 
evolved from a relatively esoteric issue to one that 
is front and center for the SEC. Both public compa-
nies and institutional investors increasingly grapple 
with an ever-growing array of issues during annual 
meetings. Instead of weighing in only on core gover-
nance, board composition, or executive compensation 
matters, institutional investors now find themselves 
casting more votes on issues of an inherently social 

or political nature. Indeed, the commission under the 
Biden administration has already indicated that it is 
likely to increase focus on ESG issues as they relate to 
proxy voting and corporate disclosure.81 It is more crit-
ical than ever that institutional investors are always 
casting votes in the best interest of the ultimate share-
holders and Main Street investors whose savings are 
actually at risk.

Proxy advisors have played, and will continue to play, 
an important role in the proxy ecosystem, and their 
research and recommendations will remain a valuable 
tool for institutional investors. However, given the in-
herent flaws that have existed in the proxy advisory 
industry and the SEC’s efforts to address those flaws 
through the Proxy Advisor Rule, institutional investors 
should be reviewing and updating, as necessary, their 
policies and procedures regarding proxy voting.

While most provisions of the SEC’s Proxy Voting Rule 
and Supplemental Guidance will not be in place until 
the 2022 proxy season, the Proxy Advisor Rule and 
Supplemental Guidance together reaffirm that invest-
ment advisors have a fiduciary obligation to conduct 
sufficient due diligence when proxy voting and to 
always vote in a manner that enhances economic value 
for shareholders. This report is intended to help inform 
policymakers, public companies, and investors regard-
ing the practice of robovoting and the need for ongoing 
regulatory scrutiny. The Manhattan Institute, through 
its Proxy Monitor project, plans to release subsequent 
data and research regarding robovoting and the voting 
behavior of institutional investors during the upcom-
ing 2021 proxy season.

Proxy advisors are likely to increase in their reach and 
influence in the coming years, and institutional inves-
tors will continue to use robovoting strategies to lower 
their own costs. The clients of institutional investors—
the Main Street investors who are the ultimate bene-
ficiaries of fiduciary shareholder voting obligations—
deserve full and fair information on how institutional 
investors are using proxy advisory services, including 
through robovoting practices.
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APPENDIX.

Robovoting Firms: Details

Investor

Assets  
Under  

Management
($ billions)

2019 
Votes

2020 
Votes

2019  
Proxy  

Advisor

2020  
Proxy  

Advisor

Proxy  
Advisory  

Firm
Classification

Sterling Capital  
Management LLC 58 602 574 99.7 99.7 Glass Lewis

Consistent Glass Lewis 
(Institutional Investor 
robovoted with Glass 
Lewis consistently)

ESSSuper 31 107 1,681 99.7 99.6 Glass Lewis Consistent Glass Lewis

Los Angeles Capital 
Management and Equity 
Research, Inc.

27 1,395 1,744 99.8 99.7 Glass Lewis Consistent Glass Lewis

First Quadrant, L.P. 16 285 305 99.7 99.8 Glass Lewis Consistent Glass Lewis

Geneva Capital Management 5 132 105 99.7 99.8 Glass Lewis Consistent Glass Lewis

Algert Global, LLC 3 162 304 99.6 99.7 Glass Lewis Consistent Glass Lewis

Viking Fund Management, LLC 1 133 133 99.8 99.8 Glass Lewis Consistent Glass Lewis

ICON Advisers, Inc. 1 432 347 99.6 99.5 Glass Lewis Consistent Glass Lewis

North Carolina Department  
of State Treasurer 94 1,800 1,339 99.5 99.4 Glass Lewis Ceased Robovoting 

Arizona State Retirement 
System 41 1,487 227 99.7 99.2 Glass Lewis Ceased Robovoting

Frost Investment Advisors, LLC 5 155 190 99.8 97.9 Glass Lewis Ceased Robovoting

Tennessee Consolidated 
Retirement System (TCRS) 0 1,547 220 99.7 99.1 Glass Lewis Ceased Robovoting

Barings LLC 317 2,602 559 98.8 99.8 Glass Lewis New Robovoter, Updated 
to Glass Lewis Policy

SEI Investments  
Management Corp. 195 5,674 5,433 99.4 99.5 Glass Lewis New Robovoter, Updated 

to Glass Lewis Policy

Illinois State Board of 
Investment 23 1,344 397 99.4 99.6 Glass Lewis New Robovoter, Updated 

to Glass Lewis Policy

Systematic Financial 
Management 3 404 273 99 99.8 Glass Lewis New Robovoter, Updated 

to Glass Lewis Policy

Bailard, Inc. 3 588 477 98.9 99.5 Glass Lewis New Robovoter, Updated 
to Glass Lewis Policy

Granite Investment Advisors, 
Inc. 1 247 240 99.4 100 Glass Lewis New Robovoter, Updated 

to Glass Lewis Policy

Balter Liquid Alternatives LLC 0 238 119 97 99.5 Glass Lewis New Robovoter, Updated 
to Glass Lewis Policy

Appendix

  Qualified as robovoter (99.5% and above votes aligned with proxy advisory firm)     Disqualified as robovoter (voted on fewer than 100 resolutions)
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Pacific Investment 
Management Co. (PIMCO) 1760 436 132 100 99.8 ISS

Consistent ISS 
(Institutional Investor 
robovoted with ISS 
consistently)

Nuveen Asset Management 
LLC 210 1,212 1,158 99.9 99.8 ISS Consistent ISS 

Teacher Retirement System of 
Texas 182 5,339 5,335 99.9 100 ISS Consistent ISS 

Victory Capital Management, 
Inc. 158 4,107 3,868 99.8 99.8 ISS Consistent ISS 

First Trust Advisors LP 145 5,138 4,925 100 99.9 ISS Consistent ISS 

MacKay Shields LLC 133 2,073 1,928 99.9 100 ISS Consistent ISS 

PPM America, Inc. 130 136 120 99.8 99.9 ISS Consistent ISS 

Arrowstreet Capital 120 1,803 1,556 100 100 ISS Consistent ISS 

Virginia Retirement System 83 5,826 5,380 99.9 100 ISS Consistent ISS 

ASR Nederland 67 1,045 1,035 99.9 99.8 ISS Consistent ISS 

Fort Washington Investment 
Advisors, Inc. 62 211 182 99.6 99.8 ISS Consistent ISS 

PanAgora Asset Management, 
Inc. 44 1,486 1,284 99.6 99.8 ISS Consistent ISS 

ProShares 32 4,115 4,043 100 100 ISS Consistent ISS 

GQG Partners LLC 30 140 112 99.8 99.6 ISS Consistent ISS 

Employees Retirement System 
of Texas 28 1,774 987 99.5 99.5 ISS Consistent ISS 

First Trust Portfolios Canada 28 941 932 100 100 ISS Consistent ISS 

Teachers Retirement System 
of Louisiana 27 763 737 100 100 ISS Consistent ISS 

Scout Investments, Inc. 27 347 289 99.9 100 ISS Consistent ISS 

Alaska Retirement 
Management Board 26 1,700 292 100 100 ISS Consistent ISS 

Thompson, Siegel & Walmsley 21 323 316 99.9 99.9 ISS Consistent ISS 

CIBC Private Wealth Advisors, 
Inc. 18 200 230 100 99.9 ISS Consistent ISS 

Los Angeles City Employees’ 
Retirement System (LACERS) 17 8,306 7,582 99.7 99.8 ISS Consistent ISS 

PenSam 17 1,375 1,391 99.7 99.6 ISS Consistent ISS 

Orange County Employees 
Retirement System 16 781 755 100 100 ISS Consistent ISS 

QS Investors, LLC 15 2,673 2,030 100 99.5 ISS Consistent ISS 

Rafferty Asset Management, 
LLC 15 1,263 1,290 100 100 ISS Consistent ISS 

ALPS Advisors, Inc. 15 1,319 1,218 99.7 99.9 ISS Consistent ISS 

  Qualified as robovoter (99.5% and above votes aligned with proxy advisory firm)     Disqualified as robovoter (voted on fewer than 100 resolutions)
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Stone Ridge Asset 
Management 13 4,146 1,939 100 100 ISS Consistent ISS 

New Mexico Educational 
Retirement Board 13 940 921 100 99.8 ISS Consistent ISS 

Gateway Investment Advisers 
LLC 11 747 713 99.8 99.8 ISS Consistent ISS 

Rothschild Asset Management 
Inc. 10 416 788 99.8 100 ISS Consistent ISS 

Fuller & Thaler Asset 
Management 10 347 374 99.9 100 ISS Consistent ISS 

Chartwell Investment Partners 10 294 275 99.9 99.9 ISS Consistent ISS 

Driehaus Capital Management 
LLC 9 526 541 100 99.8 ISS Consistent ISS 

Symmetry Partners LLC 8 772 1,217 100 100 ISS Consistent ISS 

Gotham Asset Management, 
LLC 8 1,135 1,214 99.8 99.8 ISS Consistent ISS 

Alameda County Employees’ 
Retirement Association 8 1,170 1,140 99.8 99.9 ISS Consistent ISS 

LMCG Investments, LLC 7 589 541 100 99.7 ISS Consistent ISS 

Weiss Multi-Strategy Advisers 
LLC 7 448 502 99.7 100 ISS Consistent ISS 

MIRABAUD Asset Management 
Limited 7 395 309 99.5 99.6 ISS Consistent ISS 

Ancora Advisors LLC 6 171 213 99.6 99.6 ISS Consistent ISS 

Nicholas Co., Inc. 5 222 223 100 99.9 ISS Consistent ISS 

Stephens Investment 
Management Group, LLC 5 177 157 99.9 99.9 ISS Consistent ISS 

Horizon Kinetics LLC 5 148 146 99.9 100 ISS Consistent ISS 

ProFund Advisors LLC 4 2,605 2,421 100 100 ISS Consistent ISS 

Richard Bernstein Advisors 
LLC 4 263 258 99.9 99.9 ISS Consistent ISS 

GlobeFlex Capital, LP 4 128 120 100 100 ISS Consistent ISS 

Wilmington Trust Investment 
Management LLC 3 1,745 1,732 100 100 ISS Consistent ISS 

Meeder Asset Management, 
Inc. 3 1,615 1,688 100 100 ISS Consistent ISS 

Oberweis Asset Management 3 471 510 100 100 ISS Consistent ISS 

RiverFront Investment Group, 
LLC 3 381 459 100 100 ISS Consistent ISS 

Triasima Portfolio 
Management Inc. 3 110 138 99.8 100 ISS Consistent ISS 

Shelton Capital Management 2 1,640 1,635 100 100 ISS Consistent ISS 

  Qualified as robovoter (99.5% and above votes aligned with proxy advisory firm)     Disqualified as robovoter (voted on fewer than 100 resolutions)
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Cadence Capital Management 
LLC 2 493 1,246 99.6 99.9 ISS Consistent ISS 

Rampart Investment 
Management 2 518 518 100 100 ISS Consistent ISS 

James Investment Research, 
Inc. 2 414 170 100 100 ISS Consistent ISS 

Brompton Group 2 135 123 100 100 ISS Consistent ISS 

Investment Counselors of 
Maryland, LLC 2 116 108 99.9 99.9 ISS Consistent ISS 

Checchi Capital Fund Advisers 
LLC 1 357 164 100 99.9 ISS Consistent ISS 

WesBanco Bank, Inc. 1 147 139 99.9 100 ISS Consistent ISS 

Olstein Capital Management, 
L.P. 1 111 111 100 100 ISS Consistent ISS 

Norinchukin Zenkyoren Asset 
Management 0 2,123 2,101 99.8 99.8 ISS Consistent ISS 

Wilmington Trust Investment 
Management LLC (Multi-
Managed)

0 406 388 100 100 ISS Consistent ISS 

NuWave Investment 
Management, LLC 0 411 283 100 100 ISS Consistent ISS 

SummerHaven Investment 
Management, LLC 0 348 276 99.9 99.8 ISS Consistent ISS 

Salt Financial LLC 0 143 197 99.5 99.8 ISS Consistent ISS 

London Capital Management 0 186 179 99.5 99.9 ISS Consistent ISS 

Principal Exchange-Traded 
Funds 0 179 177 100 100 ISS Consistent ISS 

EquBot Inc 0 141 150 99.7 99.7 ISS Consistent ISS 

Active Weighting Advisors LLC 0 114 101 100 100 ISS Consistent ISS 

W.E. Donoghue & Co., Inc. 1 87 107 99.9 99.7 ISS Consistent ISS, Newly 
Met Size Threshold

Mount Lucas Management LP 1 35 105 100 99.9 ISS Consistent ISS, Newly 
Met Size Threshold

Portolan Capital Management 1 88 102 99.7 100 ISS Consistent ISS, Newly 
Met Size Threshold

AQR Capital Management LLC 249 3,699 3,397 99.9 99.4 ISS Ceased Robovoting

Santander Asset Management 194 103 113 99.5 99.1 ISS Ceased Robovoting

United Services Automobile 
Association (USAA) 155 4,940 4,779 99.9 98.2 ISS Ceased Robovoting

Fisher Investments 121 221 156 99.8 97.3 ISS Ceased Robovoting

Mondrian Investment Partners 54 485 499 99.6 98.8 ISS Ceased Robovoting

Causeway Capital 
Management LLC 50 491 497 99.7 99.3 ISS Ceased Robovoting

  Qualified as robovoter (99.5% and above votes aligned with proxy advisory firm)     Disqualified as robovoter (voted on fewer than 100 resolutions)
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Matthews International Capital 
Management LLC 27 743 652 99.7 99.3 ISS Ceased Robovoting

Winslow Capital Management 19 192 186 99.5 98.8 ISS Ceased Robovoting

Pensionskasse SBB 17 407 462 99.8 97.7 ISS Ceased Robovoting

Glenmede Investment 
Management LP 16 601 550 99.7 99.1 ISS Ceased Robovoting

Versus Capital (Multi-
Managed) 5 225 160 99.7 98.5 ISS Ceased Robovoting

Norfolk Pension Fund 5 336 207 99.8 94.6 ISS Ceased Robovoting

IndexIQ Advisors LLC 4 2,045 2,275 100 98.5 ISS Ceased Robovoting

Smith Asset Management 
Group, L.P. 3 209 205 99.6 99.3 ISS Ceased Robovoting

Mercer Super Investment Trust 1 2,604 528 99.6 97.5 ISS Ceased Robovoting

361 Capital, LLC 1 436 334 99.5 97 ISS Ceased Robovoting

LifeSci Index Partners, LLC 0 146 149 100 99.3 ISS Ceased Robovoting

Impact Shares, Corp. 0 174 348 99.6 98.9 ISS Ceased Robovoting

Mercer Australia (Multi-
Manager Funds) 0 2,636 542 99.6 97.4 ISS Ceased Robovoting

Point Bridge Capital, LLC 0 156 161 99.9 94.1 ISS Ceased Robovoting

Lombard Odier Investment 
Managers 45 N/A 1,370 N/A 99.5 ISS New Voting History

D.E. Shaw Investment 
Management 36 N/A 1,525 N/A 100 ISS New Voting History

BetaShares 0 N/A 473 N/A 99.8 ISS New Voting History

Third Avenue Management LLC 
(Multi-Managed) 0 N/A 469 N/A 99.8 ISS New Voting History

National Bank of Canada 362 36 1,533 98.7 100 ISS

New Robovoter, 
Previously Failed 
Meeting and  
Alignment Thresholds

Perella Weinberg Partners 
Capital Management LP 12 90 103 88.9 99.8 ISS

New Robovoter, 
Previously Failed 
Meeting and Alignment 
Thresholds

North Country Investment 
Advisers, Inc. 0 82 280 98.9 100 ISS

New Robovoter, 
Previously Failed 
Meeting and Alignment 
Thresholds

Persimmon Capital 
Management, LP (Multi-
Managed)

0 63 277 97.5 100 ISS

New Robovoter, 
Previously Failed 
Meeting and Alignment 
Thresholds

Acadian Asset Management 
LLC 101 4,248 3,501 99.2 99.9 ISS New Robovoter, Updated 

to ISS Policy

  Qualified as robovoter (99.5% and above votes aligned with proxy advisory firm)     Disqualified as robovoter (voted on fewer than 100 resolutions)
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Illinois Municipal Retirement 
Fund 39 1,003 989 98.8 99.8 ISS New Robovoter, Updated 

to ISS Policy

William Blair & Co. LLC 
(Investment Management) 33 944 833 99.4 99.6 ISS New Robovoter, Updated 

to ISS Policy

Kayne Anderson Rudnick 
Investment Management, LLC 33 255 259 99 99.6 ISS New Robovoter, Updated 

to ISS Policy

Segall Bryant & Hamill 20 1,550 1,087 97.2 99.7 ISS New Robovoter, Updated 
to ISS Policy

RMB Capital Management, LLC 9 301 256 99.4 99.9 ISS New Robovoter, Updated 
to ISS Policy

TIFF Advisory Services 5 1,524 735 98.2 99.6 ISS New Robovoter, Updated 
to ISS Policy

Horizon Kinetics Asset 
Management LLC 5 133 129 99.4 100 ISS New Robovoter, Updated 

to ISS Policy

Heitman Real Estate Securities 
LLC 5 107 109 99.2 99.8 ISS New Robovoter, Updated 

to ISS Policy

Clarivest Asset Management 4 466 440 97.6 100 ISS New Robovoter, Updated 
to ISS Policy

Oak Associates Ltd. 2 185 132 91.6 99.9 ISS New Robovoter, Updated 
to ISS Policy

FFCM LLC 1 443 582 99.3 99.5 ISS New Robovoter, Updated 
to ISS Policy

Phocas Financial Corporation 1 220 134 98.7 99.8 ISS New Robovoter, Updated 
to ISS Policy

Blackstone (Multi-Managed) 0 1,450 1,429 92.3 99.7 ISS New Robovoter, Updated 
to ISS Policy

Kentucky Retirement Systems 
(Multi-Managed) 0 6,433 503 94 100 ISS New Robovoter, Updated 

to ISS Policy

Brighthouse Investment 
Advisers, LLC (Multi-Managed) 0 215 225 99 99.5 ISS New Robovoter, Updated 

to ISS Policy

Monteagle Funds 0 256 221 98.8 100 ISS New Robovoter, Updated 
to ISS Policy

Counsel Portfolio Services Inc. 
(Multi-Managed) 0 161 139 99 99.6 ISS New Robovoter, Updated 

to ISS Policy

Source: Proxy Insight data compiled by proprietary methodology

  Qualified as robovoter (99.5% and above votes aligned with proxy advisory firm)     Disqualified as robovoter (voted on fewer than 100 resolutions)

https://www.proxyinsight.com/
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APPENDIX.

SWIB 5-Year Voting Alignment with ISS by Topic (Minimum 30 Votes per Category)

Custom 
Policy

Partial Robovote
(FOR or  

AGAINST)

Full Robovote
(All) Total

Management Proposals 50 41 43 134

Board of Directors 9 5 4 18

Appoint Independent Proxy x

Approve Change in Size of Board x

Approve Discharge of Board x

Approve Discharge of Supervisory Board x

Approve Increase in Size of Board x

Approve Re/Election of Board Chairman x

Approve Re/Election of Censor x

Approve Re/Election of Directors x

Approve Re/Election of Directors (Cumulative) x

Approve Re/Election of Statutory Auditor x

Approve Re/Election to Supervisory Board x

Approve Removal of Directors x

Approve Removal of Directors Without Cause x

Approve/Amend Director Non-Compete 
Restrictions x

Approve/Amend Director Retirement Payments x

Declassify Board of Directors x

Fix Board/Directors’ Term x

Fix Number of Directors x

Committees & Reporting 14 5 4 23

Approve Accounting Transfers x

Approve Allocation of Profits/Dividend x

Approve Auditor Remuneration x

Approve Auditor’s Report x

Approve Corporate Governance Report x

Approve Discharge of Auditor x

Approve Election to Audit/Fiscal Committee x

Approve Election to Nomination Committee x

Approve Election to Remuneration Committee x

Each line item (Appoint Independent Proxy, Approve Change in Size of Board, etc.) is a proposal category. Categories are shown only when the firm voted at least 30 times on the topic 
over the past five years. Thus, SWIB robovoted with the proxy advisory firm’s policy on management proposals to approve a change in the size of the board; voted in line with the custom 
policy (devised by the proxy advisory firm with SWIB) to approve the auditor’s report, etc. 
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Approve Filing of Required Documents and 
Other Formalities x

Approve Financial Assistance x

Approve Financial Statements and Statutory 
Reports x

Approve Remuneration of Audit/Fiscal 
Committee x

Approve Remuneration of Nomination 
Committee x

Approve Report of Board of Directors x

Approve Report of Supervisory Board x

Approve Special Report on Related-Party 
Transactions x

Approve Treatment of Losses/Loss 
Appropriation x

Auditor Ratification x

Authorize Audit and Risk Committee to Fix 
Remuneration of Auditors x

Authorize Board to Fix Remuneration of 
Auditors x

Fix Auditor Remuneration x

Fix Number of Auditors x

Corporate Structure 7 12 21 40

Amend Trust Agreement x

Amend/Adopt Agreement x

Amendments to Trading Procedures Governing 
Derivatives Products x

Approve Budget x

Approve Capital Cancellation/Reduction x

Approve Capital Conversion x

Approve Capital Increase x

Approve Capital Increase re Merger & 
Acquisition x

Approve Capital Increase re Private Placement x

Approve Capitalization of Reserves x

Approve Disposal of Assets/Spin-Off x

Approve Issuance WITH OR WITHOUT 
Preemptive Rights x

Approve Issuance WITH Preemptive Rights x

Approve Issuance WITHOUT Preemptive Rights x

Approve Merger & Acquisition x

Approve Pledging of Assets for Debt x
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Approve Reverse Stock Split x

Approve Scheme of Arrangement x

Approve Stock Repurchase/Buyback x

Approve Stock Split x

Approve/Amend Employment Contract x

Approve/Amend Level of Treasury Shares x

Approve/Amend Procedures for Lending to 
Third Parties x

Approve/Amend Procedures Governing 
Acquisition or Disposal of Assets x

Approve/Amend Provision of Loan Guarantee x

Approve/Amend Related-Party Transactions x

Approve/Amend Use of Proceeds x

Authorize Reissuance of Repurchased Shares x

Authorize the Use of Financial Derivatives When 
Repurchasing Shares x

Board-Related x

Business Scope x

Capital-Related x

Change Company Location/HQ x

Change Company Name x

General Changes x

Law/Technical Change–Related x

Meeting/Voting-Related x

Place Authorized but Unissued Capital Under 
Control of Directors x

Reorganization x

Set Limit for Capital Increase x

Environmental & Social 1 1 2

Approve Charitable Contributions x

Approve Political Contributions x

General Governance 5 3 11 19

Adjourn/Close Meeting x

Adopt Majority Voting for Uncontested Election 
of Directors x

Adopt/Amend Shareholder Rights Plan (Poison 
Pill) x

Amend Quorum Requirements x

Approve Agenda Minutes/Procedures x

Authorization to Call Special Meeting x
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Authorize Board to Ratify and Execute Approved 
Resolutions x

Authorize Company to Call EGM with Two 
Weeks’ Notice x

Authorization of Legal Formalities x

Elect Chairman of Meeting x

Elect Meeting Approval Committee x

Eliminate/Reduce Supermajority Vote 
Requirements x

Indicate Personal Interest x

Open/Call Meeting to Order x

Other Business x

Prepare and Approve List of Shareholders x

Provide for Cumulative Voting x

Renew/Amend Takeover Provisions x

Shareholder Right to Access Proxy x

Remuneration 14 16 2

Advisory Vote on Golden Parachutes x

Approve Independent Director Remuneration x

Approve Remuneration of Directors and 
Statutory Auditors x

Approve Remuneration of Statutory Auditor x

Approve Remuneration Policy (Advisory) x

Approve Remuneration Policy (Binding) x

Approve Severance Payment x

Approve Supervisory Board Remuneration x

Approve/Amend Bonus Plan x

Approve/Amend Deep-Discount Stock Option 
Plan x

Approve/Amend Equity Plan x

Approve/Amend Incentive Plan x

Approve/Amend Independent Director Omnibus 
Stock Plan x

Approve/Amend LTIP x

Approve/Amend Non-Qualified Stock Purchase 
Plan x

Approve/Amend Omnibus Stock Plan x

Approve/Amend Performance-Based Awards x

Approve/Amend Qualified Stock Purchase Plan x

Approve/Amend Restricted Stock Plan x
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Approve/Amend Saving-Related Share Option 
Scheme x

Approve/Amend Stock Option Plan x

Approve/Amend Stock Purchase Plan x

Authorize Board to Fix Directors’ Remuneration x

Directors’ Remuneration (Binding) x

Executive Remuneration (Binding) x

Say on Pay for Individual (Advisory) x

Say on Pay for Individual (Binding) x

Say on Pay Frequency x

Say on Pay Frequency: One Year x

Say on Pay Frequency: Two Years x

Say on Pay Frequency: Three Years x

Say on Pay/Remuneration Report (Advisory) x

Shareholder Proposals 11 12 18 41

Board of Directors 3 3 4 10

Adopt/Amend Board Diversity Policy x

Adopt/Amend Board Structure Policy x

Adopt/Amend Director Re/Elections Policy x

Approve Re/Election of Directors x

Approve Re/Election to Supervisory Board x

Approve Removal of Director x

Dissident Director Nomination x

Establish Board Committee x

Possible Legal Action Against Directors x

Require Independent Board Chairman x

Committees & Reporting 1 1 2

Adopt/Amend Miscellaneous Policy x

Auditor Ratification x

Corporate Structure 2 2 4

Adopt/Amend Articles/Bylaws Policy x

Adopt/Amend General Company Policy x

Approve One-Share One-Vote Policy x

Create General Company Report x

Environmental & Social 5 7 12

Adopt/Amend Energy Policy x

Adopt/Amend Environmental Policy x

Adopt/Amend Nuclear Policy x
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Adopt/Amend Social Policy x

Approve/Amend Diversity/EEO Policy x

Assess Impact of a Two-Degree Scenario x

Create Climate-Change Report x

Create Environmental Report x

Create Human Rights Report x

Create Industrial Waste/Pollution Report x

Create Political/Lobbying Contributions Report x

Create Social Report x

General Governance 5 4

Adopt Majority Vote as Standard x

Adopt/Amend Shareholder Meetings Policy x

Adopt/Amend Shareholder Rights Policy x

Adopt/Amend Voting Policy x

Amend Proxy Access x

Amend Right to Call Special Meeting x

Majority Vote for Election of Directors x

Provide Proxy Access Right x

Right to Act by Written Consent x

Remuneration 3 1 4

Adopt/Amend Pro-Rata Vesting Policy x

Adopt/Amend Remuneration Policy x

Approve Clawback Provisions x

Create Pay Disparity Report x

All Proposals Total 61 53 61 175

Source: Proxy Insight data compiled by proprietary methodology

https://www.proxyinsight.com/
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APPENDIX.

State Street Global Advisors (SSGA) 5-Year Voting Alignment with ISS by Topic  
(Minimum 30 Votes per Category)

Custom 
Policy

Partial  
Robovote
(FOR or  

AGAINST)

Full  
Robovote

(All)
Total

Management Proposals 125125 4444 3030 199199

Board of Directors 14 8 3 25

Appoint Independent Proxy x x

Approve Change in Size of Board x x

Approve Decrease in Size of Board x x

Approve Discharge of Board x x

Approve Discharge of Supervisory Board x x

Approve Increase in Size of Board x x

Approve Re/Election of Board Chairman x x

Approve Re/Election of Censor x x

Approve Re/Election of Directors x x

Approve Re/Election of Directors (Cumulative) x x

Approve Re/Election of Statutory Auditor x x

Approve Re/Election to Supervisory Board x x

Approve Removal of Directors x x

Approve Removal of Directors Without Cause x x

Approve Resignation/Retirement of Directors x x

Approve/Amend Director Indemnification x x

Approve/Amend Director Non-Compete Restrictions x x

Approve/Amend Director Retirement Payments x x

Approve/Amend Director Retirement Policy x x

Declassify Board of Directors x x

Elect Directors and Approve Their Remuneration x x

Elect Representative of Employee Shareholder to the Board x x

Fix Board/Directors’ Term x x

Fix Number of Directors x x

Fix Number of Supervisory Board Members x x

Committees & Reporting 14 11 10 35

Appoint Independent Firm to Appraise Transaction x x

Approve Accounting Transfers x x

Approve Allocation of Profits/Dividend x x

Approve Auditor Remuneration x x
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Approve Auditor’s Report x x

Approve Corporate Governance Report x x

Approve Discharge of Auditor x x

Approve Election to Audit/Fiscal Committee x x

Approve Election to Nomination Committee x x

Approve Election to Remuneration Committee x x

Approve Filing of Required Documents and Other Formalities x x

Approve Financial Assistance x x

Approve Financial Statements and Statutory Reports x x

Approve Guidelines of Nomination Committee x x

Approve Internal Auditor Remuneration x x

Approve Remuneration of Audit/Fiscal Committee x x

Approve Remuneration of Nomination Committee x x

Approve Remuneration of Remuneration Committee x x

Approve Remuneration of Risk Committee x x

Approve Remuneration of Social & Ethics Committee x x

Approve Report from Independent Directors x x

Approve Report of Board of Directors x x

Approve Report of Supervisory Board x x

Approve Report on Adherence to Fiscal Obligations x x

Approve Special Report on Related-Party Transactions x x

Approve Treatment of Losses/Loss Appropriation x x

Approve/Amend Retirement Bonus for Statutory Auditor x x

Auditor Ratification x x

Authorize Audit & Risk Committee to Fix Remuneration of 
Auditors x x

Authorize Board to Fix Remuneration of Auditors x x

Designate Risk-Assessment Company x x

Elect Internal Auditor x x

Fix Auditor Remuneration x x

Fix Number of Auditors x x

Report on Tax Compliance x x

Corporate Structure 48 11 9 68

Accept Loan x x

Adopt the Jurisdiction of Incorporation as the Exclusive 
Forum for Certain Disputes x x

Amend Trust Agreement x x

Amend/Adopt Agreement x x
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Amendments to Trading Procedures Governing  
Derivatives Products x x

Approve Budget x x

Approve Capital Cancellation/Reduction x x

Approve Capital Conversion x x

Approve Capital Increase x x

Approve Capital Increase re Mergers & Acquisition x x

Approve Capital Increase re Private Placement x x

Approve Capital Increase Related to Equity Plans x x

Approve Capitalization of Reserves x x

Approve Change of Incorporation x x

Approve Delisting x x

Approve Disposal of Assets/Spin-Off x x

Approve Formation of Holding Company x x

Approve Increase in Borrowing Powers x x

Approve Increase in Limit on Foreign Shareholdings x x

Approve Investment/Financing Policy x x

Approve Issuance WITH OR WITHOUT Preemptive Rights x x

Approve Issuance WITH Preemptive Rights x x

Approve Issuance WITHOUT Preemptive Rights x x

Approve Issue of Restricted Stock x x

Approve Liability Insurance x x

Approve Listing Location x x

Approve Listing Location for Capital Increase x x

Approve Lockup Period x x

Approve Matters Related to Merger & Acquisition x x

Approve Merger & Acquisition x x

Approve Pledging of Assets for Debt x x

Approve Provision of Financial Assistance to  
Controlling Subsidiaries x x

Approve Recapitalization Plan x x

Approve Reverse Stock Split x x

Approve Rights Issue x x

Approve Scheme of Arrangement x x

Approve Share Exchange Agreement x x

Approve Stock Repurchase/Buyback x x

Approve Stock Split x x

Approve Terms of Capital Increase x x
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Approve Waiver on Tender-Bid Requirement x x

Approve/Amend Employment Contract x x

Approve/Amend Level of Treasury Shares x x

Approve/Amend Par/Nominal Value x x

Approve/Amend Procedures for Lending to Third Parties x x

Approve/Amend Procedures Governing Acquisition or 
Disposal of Assets x x

Approve/Amend Provision of Loan Guarantee x x

Approve/Amend Related-Party Transactions x x

Approve/Amend Share Subscription Agreement x x

Approve/Amend Use of Proceeds x x

Authorize Reissuance of Repurchased Shares x x

Authorize the Use of Financial Derivatives When 
Repurchasing Shares x x

Board-Related x x

Business Scope x x

Capital-Related x x

Change Company Location/HQ x x

Change Company Name x x

Change of Control Clause x x

Director Indemnification x x

Fiscal Year-End x x

General Changes x x

Law/Technical Change–Related x x

Meeting/Voting-Related x x

Nivel 1; Nivel 2; Novo Mercado (South American Companies) x x

Place Authorized but Unissued Capital Under Control of 
Directors x x

Reorganization x x

Set Limit for Capital Increase x x

Stock Issuance Below Net Asset Value x x

Environmental & Social 1 2 3

Approve Charitable Contributions x x

Approve Political Contributions x x

Report on Charitable Contributions x x

General Governance 18 9 3 30

Adjourn/Close Meeting x x

Adopt All Agreements That Are Necessary to Execute 
Approved Resolutions x x
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Adopt Majority Voting for Uncontested Election of Directors x x

Adopt/Amend NOL Rights Plan (NOL Pill) x x

Adopt/Amend Shareholder Rights Plan (Poison Pill) x x

Allow Electronic Distribution of Company Communications x x

Amend Quorum Requirements x x

Approve Advance Notice Policy x x

Approve Agenda Minutes/Procedures x x

Authorization to Act by Written Consent x x

Authorization to Call Special Meeting x x

Authorize Board to Ratify and Execute Approved Resolutions x x

Authorize Company to Call EGM with Two Weeks’ Notice x x

Authorization of Legal Formalities x x

Designate Newspaper to Publish Meeting Announcements x x

Elect Chairman of Meeting x x

Elect Meeting Approval Committee x x

Eliminate Preemptive Rights x x

Eliminate/Reduce Supermajority Vote Requirements x x

Indicate Personal Interest x x

Matters to Be Informed x x

Nonvoting Item x x

Open/Call Meeting to Order x x

Other Business x x

Prepare and Approve List of Shareholders x x

Provide for Cumulative Voting x x

Renew/Amend Takeover Provisions x x

Shareholder Right to Access Proxy x x

Spill Resolution x x

Wishes x x

Remuneration 31 4 3 38

Advisory Vote on Golden Parachutes x x

Approve Aggregate Board Remuneration x x

Approve Director Remuneration Report/Plan/Scheme x x

Approve Independent Director Remuneration x x

Approve Remuneration of Directors and Statutory Auditors x x

Approve Remuneration of Statutory Auditor x x

Approve Remuneration Policy (Advisory) x x

Approve Remuneration Policy (Binding) x x

Approve Severance Payment x x
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Approve Supervisory Board Remuneration x x

Approve/Amend Bonus Plan x x

Approve/Amend Deep-Discount Stock Option Plan x x

Approve/Amend Deferred Share Unit Plan x x

Approve/Amend Equity Plan x x

Approve/Amend Incentive Plan x x

Approve/Amend Independent Director Omnibus Stock Plan x x

Approve/Amend Independent Director Restricted Stock Plan x x

Approve/Amend Independent Director Stock Option Plan x x

Approve/Amend LTIP x x

Approve/Amend Non-Qualified Stock Purchase Plan x x

Approve/Amend Omnibus Stock Plan x x

Approve/Amend Performance-Based Awards x x

Approve/Amend Qualified Stock Purchase Plan x x

Approve/Amend Restricted Stock Plan x x

Approve/Amend Saving-Related Share Option Scheme x x

Approve/Amend Share Incentive Plan x x

Approve/Amend Stock Option Plan x x

Approve/Amend Stock Purchase Plan x x

Authorize Board to Fix Directors’ Remuneration x x

Directors’ Remuneration (Binding) x x

Executive Remuneration (Binding) x x

Say on Pay for Individual (Advisory) x x

Say on Pay for individual (Binding) x x

Say on Pay Frequency x x

  One Year x x

  Two Years x x

  Three Years x x

Say on Pay/Remuneration Report (Advisory) x x

Shareholder Proposals 38 13 3 54

Board of Directors 8 3 1 12

Adopt/Amend Board Diversity Policy x x

Adopt/Amend Board Structure Policy x x

Adopt/Amend Director Re/Elections Policy x x

Adopt/Amend Director T&C Policy x x

Approve Declassification of the Board x x

Approve Re/Election of Directors x x

Approve Re/Election to Supervisory Board x x



Proxy Advisors and Market Power: A Review of Institutional Investor Robovoting

38

Approve Removal of Director x x

Dissident Director Nomination x x

Establish Board Committee x x

Possible Legal Action Against Directors x x

Require Independent Board Chairman x x

Committees & Reporting 6 6

Adopt/Amend Auditors Policy x x

Adopt/Amend Dividend Policy x x

Adopt/Amend Miscellaneous Policy x x

Adopt/Amend Nomination Committee Policy x x

Auditor Ratification x x

Create Miscellaneous Report x x

Corporate Structure 5 2 7

Adopt/Amend Articles/Bylaws Policy x x

Adopt/Amend Capital Change Policy x x

Adopt/Amend Capital Increase Policy x x

Adopt/Amend General Company Policy x x

Adopt/Amend Merger & Acquisition Policy x x

Approve One-Share One-Vote Policy x x

Create General Company Report x x

Environmental & Social 12 3 15

Adopt/Amend Energy Policy x x

Adopt/Amend Environmental Policy x x

Adopt/Amend Human Rights Policy x x

Adopt/Amend Nuclear Policy x x

Adopt/Amend Social Policy x x

Approve/Amend Diversity/EEO Policy x x

Assess Impact of a Two-Degree Scenario x x

Create Climate-Change Report x x

Create Energy Report x x

Create Environmental Report x x

Create Human Rights Report x x

Create Industrial Waste/Pollution Report x x

Create Political/Lobbying Contributions Report x x

Create Social Report x x

Create Sustainability Report x x

General Governance 5 3 1 9

Adopt Majority Vote as Standard x x
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Adopt/Amend Shareholder Meetings Policy x x

Adopt/Amend Shareholder Rights Policy x x

Adopt/Amend Voting Policy x x

Amend Proxy Access x x

Amend Right to Call Special Meeting x x

Majority Vote for Election of Directors x x

Provide Proxy Access Right x x

Right to Act by Written Consent x x

Remuneration 2 2 1 5

Adopt/Amend Pro-Rata Vesting Policy x x

Adopt/Amend Remuneration Policy x x

Adopt/Amend Supervisory Board Remuneration Policy x x

Approve Clawback Provisions x x

Create Pay Disparity Report x x

Grand Total 163 57 33 253

Source: Proxy Insight data compiled by proprietary methodology

https://www.proxyinsight.com/
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After a methodical, decade-long review of the role of proxy advisors, the Securities & Exchange Commission (SEC)
promulgated a final rule  in June 2020 intended to increase the transparency, accuracy, and completeness of the
information proxy advisors provide their institutional investor clients. This proxy advisor rule was the subject of a vigorous
debate during the notice and comment period, and the SEC modified its proposed rule significantly as a result of
discussion and feedback from proxy advisors, institutional investors, academics, and others.

As we detailed in a report prepared for the U.S. Chamber Center for Capital Markets Competitiveness, the final rule took
a flexible and measured approach that requires proxy advisors to provide conflicts of interest disclosures, to ensure that
companies that are the subject of their voting advice have such advice made available to them in a timely manner, and to
provide that proxy advisors’ clients have the means to become aware of any registrant’s response to the proxy voting
advice. The rule also codified (at 38) the SEC’s longstanding interpretation, dating back to 1956, that “persons who do not
seek proxy authority themselves,” including those providing proxy advice, “nevertheless engage in solicitation when they
communicate with shareholders in a manner reasonably calculated to ‘result’ in a proxy vote,” and are subject to the proxy
rules’ antifraud provision.

Yet less than two months after he was sworn in as SEC chair—and before the rule had taken effect—Chair Gary Gensler
announced that he was directing SEC staff to reconsider its rule and accompanying guidance on proxy voting advice,
including the codification of the definition of solicitation as encompassing proxy voting advice, the 2019 Interpretation and
Guidance regarding that definition, and the conditions on exemptions from the information and filing requirements in the
2020 Rule Amendments. As a result of this direction, SEC staff determined that it would suspend enforcement of the final
rule against proxy advisors that do not comply with it during the time the SEC deliberates whether to rescind or modify the
rule.

After such a long and thorough rulemaking process, the SEC’s sudden about-face raises important concerns about the
law and policy at stake in such a regulatory decision, especially by an independent agency that is designed to be
insulated to some degree from presidential control. Since the SEC staff’s blanket nonenforcement decision, the SEC held
a public meeting on November 17, 2021, and declared that it was proposing a new rule , which would go through
notice and comment, to “address concerns expressed by investors and others that the current rules may impede and
impair the timeliness and independence of proxy voting advice and subject proxy voting advice businesses to undue
litigation risks and compliance costs.”

In this post, we do not explore the potential revisions to the proxy advisor rule that this proposed rule would create.
Instead, we focus on the SEC chair’s and SEC staff’s decision to try to unwind the final rule through enforcement
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discretion. We address the policy concerns first, and then explore the potential legal avenues for unwinding a final rule.

Regulatory Lawmaking and Stability of the Administration

As a matter of policy, the SEC’s decision to essentially suspend the proxy advisor rule raises concerns about the stability
of the SEC’s rules and rulemaking process, the potential for politicization of the SEC, and the role of the SEC’s cadre of
professional staff in developing and implementing its rules.

SEC Commissioners Hester Pierce and Elad Roisman asked the initial and most obvious question: What changed in the
ten months since the final rule issued “that would call into question such recently adopted requirements”? Because it is
not yet in force, no data suggest the rule had created unexpected burdens or had unanticipated consequences. In fact,
the most dramatic change coming from the SEC’s decision is the shift away from its 65-year-old interpretation of the term
“solicitation,” an understanding that public companies and their investors have relied on in evaluating the quality of proxy
voting advice.

Further, it would be unfair to characterize the SEC’s reversal as a necessary corrective to an overtly partisan rule from the
prior administration. The rule was developed after a lengthy analysis that spanned both the Obama and Trump
administrations. During the Obama administration, proxy advisors were the subject of a concept release in 2010, a
roundtable in 2013, and a Staff Legal Bulletin in 2014 that provided guidance about the “availability and requirements of
two exemptions to the federal proxy rules that are often relied upon by proxy advisory firms.” The SEC held another
roundtable  in 2018 seeking “input on questions that arise regarding the use of proxy advisory firms and their activities.”
And in 2019 the SEC continued to build toward the final rule through its Guidance Regarding Proxy Voting
Responsibilities of Investment Advisers.

Rather than a result of a heavy-handed, midnight rulemaking push by Trump-appointed SEC Chair Jay Clayton, the final
proxy advisor rule was years in the making. Indeed, Chair Clayton, an independent, was criticized by some Republicans
because he moved too cautiously on rule changes and often sided with the Democratic commissioners on SEC decisions.
Moreover, as we detail in our prior report, the final rule responded to critics’ concerns, abandoned the proposed rule’s
more bright-line framework, and instead adopted a narrower, more flexible, principles-based regulatory approach. In this
light, it is not the rule but its reversal that appears politically motivated.

It also bears noting that the SEC’s professional staff, who act as independent protectors of investors, were the primary
drafters of the rule. It was the staff, not the political appointee Commissioners, who wrote the concept release, evaluated
information gleaned from roundtable discussions, and crafted guidance for proxy advisory firms in the years leading up to
the final rules. While the SEC chair undoubtedly sets a policy agenda for the Commission, the staff must shape rules that
will not only withstand legal challenge (and with this rule in particular, the likelihood of a legal challenge was not in
doubt), but also protect investors across administrations in the years to come. The abrupt reversal effectively erases a
decade of careful work that resulted in a relatively modest regulation that protects against proxy advisor conflicts of
interest, gives companies a chance to respond to proxy advice, and codifies a longstanding interpretation.

The Legal Means to Unwind a Final Rule

To be sure, stability in the administration does not mean an agency should never revisit its prior regulatory approaches in
light of new data and developments, or even in light of a change on political personnel at the agency. But some processes
for regulatory change are better than others—in terms of both law and policy. Here we turn to the law.

Shortly before President Biden took office, Dick Pierce (co-author of the Administrative Law Treatise) outlined the
main mechanisms to address “midnight rulemaking”—regulatory actions taken in the final months of an outgoing
presidential administration. Although the SEC’s proxy advisor rule is not a midnight rule, Pierce’s framing is equally helpful
when it comes to an agency’s decision to unwind any prior rule.

As Pierce documents, there are three main mechanisms to unwind a rule legally: (1) engage in a new notice-and-
comment rulemaking; (2) use the Congressional Review Act to invalidate the rule; and (3) decide not to defend the
regulation in court. Each has pros and cons.
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First, the conventional approach under the Administrative Procedure Act to rescind a final rule is to engage in another
rulemaking. This is a time-intensive process, as the agency would need to propose the new rule (to rescind or modify the
prior rule), allow the public to comment on that new rule, and then issue a final rule that engages with the substantial
comments submitted and other countervailing evidence. For a rule such as SEC’s proxy advisor rule that is based on a
decade of agency consideration, an extensive administrative record, and a final rule that took a narrower regulatory
approach than the proposed rule, rescission would be particularly resource-intensive and daunting.

To survive judicial review, the agency would need to build an administrative record that could justify the rescission, to
demonstrate that it has considered reliance interests and regulatory alternatives, and to otherwise show it engaged in
reasoned decision-making. A reviewing court may be particularly skeptical of such a rule recission that occurs before the
rule has even gone into effect and the only intervening development seems to be a change in political leadership at the
agency.

Second, the new administration could turn to Congress and its expedited agency rule invalidation process under the
Congressional Review Act (CRA). This approach would require no reasoned decision-making and would be insulated
from judicial review. But it would require Congress to use precious floor time and other resources to pass the resolution by
a simple majority in both chambers.

In a prior post on the Forum, we explored how Congress could have used the CRA to invalidate the SEC’s proxy advisor
rule. The statutory time window to do so has now closed, so this is no longer an option. And, in all events, we expressed
concerns about how a CRA invalidation—which would also ban the agency from promulgating “a new rule that is
substantially the same”—could affect future SEC regulatory action in this area. As a policy matter, we ultimately concluded
that “the CRA is perhaps best suited to repeal hastily drafted and poorly developed midnight rules, rather than a rule
demonstrating compromise and thoughtful agency engagement over the course of a decade.”

Third, the new administration could just, in Pierce’s words, “let[] the [agency] rules die a natural death in court.” He
concluded that this is likely the most attractive option for unwinding midnight rules promulgated at the end of the Trump
administration:

In the context of any prior administration that would not be a promising option. Agencies in every prior
administration of both parties had success rates of about 70 percent in their efforts to defend their rules in
court. In the context of the Trump administration, however, this is a promising option. As Bethany Davis Noll
documents in an article that will appear in the next issue of Administrative Law Review [now published here
], agencies in the Trump administration have been able to defend their regulatory actions in only 10 percent of
cases. Their extraordinary 90% failure rate is attributable to their failure to comply with the most basic
principles of administrative law.

When it comes to the SEC’s proxy advisor rule, however, this natural judicial death is unlikely to be an option. As we
detailed in our prior report and concluded in our prior post on the Forum, “Especially in light of the SEC’s decision to
narrow the regulatory reach on proxy advisors in the Final Rule, it is difficult to see how proxy advisors (or proponents of
the Proposed Rule, for that matter) could mount a successful legal challenge to the Final Rule under the APA’s arbitrary-
and-capricious standard.”

It is thus not surprising, then, that SEC Chair Gensler did not pursue this third option but, instead, seemed to opt for the
more conventional approach: directing the SEC staff to begin the process of considering whether to rescind or modify the
final rule. This agency-head instruction is typical for a new administration, and Chair Gensler’s instructions are worth
repeating in full:

I am now directing the staff to consider whether to recommend further regulatory action regarding proxy voting
advice. In particular, the staff should consider whether to recommend that the Commission revisit its 2020
codification of the definition of solicitation as encompassing proxy voting advice, the 2019 Interpretation and
Guidance regarding that definition, and the conditions on exemptions from the information and filing
requirements in the 2020 Rule Amendments, among other matters.

https://lawreview.gmu.edu/print__issues/the-lost-world-of-the-administrative-procedure-act-a-literature-review-2/
https://corpgov.law.harvard.edu/2021/01/29/the-congressional-review-act-and-the-biden-administrations-approach-to-financial-regulation/
https://www.yalejreg.com/nc/three-ways-to-address-midnight-rules-richard-j-pierce-jr/
https://administrativelawreview.org/wp-content/uploads/sites/2/2021/10/ALR-73.2_Davis-Noll.pdf
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3728163
https://corpgov.law.harvard.edu/2020/12/03/examining-the-secs-proxy-advisor-rule/
https://www.sec.gov/news/public-statement/gensler-proxy-2021-06-01


12/22/21, 10:19 AM Revisiting the SEC’s Proxy Advisor Rule

https://corpgov.law.harvard.edu/2021/12/03/revisiting-the-secs-proxy-advisor-rule/ 4/4

Indeed, the Commission subsequently announced a proposed rule  to substantially narrow the reach of the proxy
advisor rule.

But the agency’s initial response to these instructions is less conventional. The SEC Division of Corporation Finance
responded:

At the direction of the Chair, we are now considering whether to recommend that the Commission revisit the
2019 Interpretation and Guidance and the 2020 Rule Amendments. In light of this direction, the Division of
Corporation Finance has determined that it will not recommend enforcement action to the Commission based
on the 2019 Interpretation and Guidance or the 2020 Rule Amendments during the period in which the
Commission is considering further regulatory action in this area. In addition, in the event that new regulatory
action leaves the 2020 exemption conditions in place with the current December 1, 2021 compliance date, the
staff will not recommend any enforcement action based on those conditions for a reasonable period of time
after any resumption by Institutional Shareholder Services Inc. of its litigation challenging the 2020
amendments and the 2019 Interpretation and Guidance. (ISS v. SEC, 1:19-cv-3275 (D.D.C.).

In other words, the SEC seems to be exploring a fourth, alternative avenue for unwinding a final rule: a blanket
nonenforcement policy. Not surprisingly, a lawsuit  has already been filed to challenge the SEC’s attempt to suspend
the proxy advisor rule.

Nonenforcement is less-charted terrain when it comes to rule recission. Blackletter administrative law would suggest that
an agency cannot delay a rule’s effective date without going through a new notice-and-comment rulemaking first. Such
rule suspension would be an amendment to a final rule. At the same time, it is well settled that agencies have broad
enforcement discretion. In a world of limited resources and abundant statutory mandates, agencies have to make tough
decisions about how to use those resources to fulfil the agency’s statutory mission. It is for this reason that the Supreme
Court has held that agencies enjoy a form of prosecutorial discretion—a “presumption that agency decisions not to
institute [enforcement] proceedings are unreviewable . . . .”

On the other hand, there is a difference between a context-specific, case-by-case nonenforcement decision and a blanket
policy announcement of not enforcing a legal mandate in any case. Debates about how to draw those lines have been
front and center in litigation concerning the DACA and DAPA immigration nonenforcement programs. Zachary Price,
among others, has argued that, absent congressional authorization, “nonenforcement authority extends neither to
prospective licensing of prohibited conduct nor to policy-based nonenforcement of federal laws for entire categories of
offenders.”

If not mooted by the new rulemaking, the latest litigation concerning the SEC’s attempt to suspend its proxy advisor rule
would give courts another chance to explore whether a blanket nonenforcement policy that has not gone through notice-
and-comment rulemaking is an acceptable means to unwind a prior rule. We are skeptical a court would allow it. After all,
such a precedent would recognize a powerful tool for a new administration to unwind a prior administration’s regulatory
actions in a way that evades the Administrative Procedure Act’s notice-and-comment rulemaking requirements. Indeed,
when EPA Administrator Scott Pruitt attempted something similar during the Trump administration, the D.C. Circuit held
that the EPA had no statutory or inherent authority to issue a temporary stay of a final rule’s enforcement while the agency
deliberated whether to reconsider the rule.

In all events, we look forward to following the litigation as it progresses, as well as the notice-and-comment process
regarding the SEC’s attempt to significantly narrow its proxy advisor rule.
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