
 
 

Ms. Vanessa Countryman, Secretary 
Securities and Exchange Commission 
100 F Street, NE 
Washington, DC 20549-1090 
 
via SEC internet submission form 
 
Re: [Release No. 34-93595; File No. S7-17-21]; Comments on Proposed Rule: Proxy Voting 
Advice 
 
Dear Ms. Countryman, 
 
I am Associate Professor of Law at the Antonin Scalia Law School, George Mason 
University, and spent two years as Chief Economist and Senior Counsel for the U.S. 
House Committee on Financial Services.  
 
I welcome the opportunity to comment on the SEC’s effort to reverse its prior rule regarding 
proxy voting via this new pending deregulatory proposal. Throughout my career, as both an 
academic and professional, much of my research and work has focused on corporate and 
securities law and financial regulation and has focused on shareholder voting in particular. 
 
I have written or co-authored three prior comments letter to the SEC on this issue, and I 
incorporate by reference the arguments made in those documents into this comment letter.  
Since the SEC in this rulemaking is adopting a reversal of its prior policy so quickly, indeed 
before the prior rule even went into effect, the arguments made in those documents remain 
equally relevant and timely as they were when first submitted to the Commission. 
 
Those comments include: 
 

1) a comment letter in response to the SEC’s proxy reform roundtable available here: 
https://www.sec.gov/comments/4-725/4725-5361193-184087.pdf 

 
2) A comment letter in response to the SEC’s rulemaking regarding exemptions from the 

proxy rules for proxy voting here: https://www.sec.gov/comments/s7-22-19/s72219-
6728459-207302.pdf 

 
3) A dissent from the SEC Investor Advisory Committee’s recommendation on proxy 

advisors, of which I am a member, co-authored with Paul Mahoney, available here:  
https://www.sec.gov/spotlight/investor-advisory-committee-2012/proxy-advisors-and-
shareholder-proposals-dissent-mahoney-verret.pdf 

 



There are four principal reasons why this proposed deregulatory proposal is unlikely to survive 
legal challenge if ultimately adopted.  First, this reversal of regulatory approach will not survive 
general arbitrary and capricious scrutiny given the lack of evidence supporting the reversal.  
Second, this reversal will not survive the unique economic analysis requirements the SEC 
operates under.  Third, to the extent the SEC is reversing an interpretation of a prior rule, it 
receives no deference to begin with and must justify its position de novo.  Fourth, the SEC’s 
decision to limit the comment period to a timeframe shorter than that utilized under the prior 
rule further violates fundamental principles of administrative law. 
 
General arbitrary and capricious review, and economic analysis review, are thought of by the 
DC Circuit as separate and distinct lines of analysis.  This comment letter will therefore consider 
them separately, though many of the arguments made in each line of analysis will apply to the 
other. 
 
In order to frame the discussion I will begin with these two paragraphs from Business 
Roundtable v. SEC that sum up the agency’s obligations well: 
 

Under the APA, we will set aside agency action that is “arbitrary, capricious, an 
abuse of discretion, or otherwise not in accordance with law.” 5 U.S.C. § 
706(2)(A). We must assure ourselves the agency has “examine[d] the relevant 
data and articulate[d] a satisfactory explanation for its action including a rational 
connection between the facts found and the choices made.” Motor Vehicle Mfrs. 
Ass'n of U.S., Inc. v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43, 103 S.Ct. 
2856, 77 L.Ed.2d 443 (1983) (internal quotation marks omitted). The Commission 
also has a “statutory obligation to determine as best it can the economic 
implications of the rule.” Chamber of Commerce v. SEC, 412 F.3d 133, 143 
(D.C.Cir.2005).  Indeed, the Commission has a unique obligation to consider the 
effect of a new rule upon “efficiency, competition, and capital formation,” 15 
U.S.C. §§ 78c(f), 78w(a)(2), 80a–2(c), and its failure to “apprise itself—and hence 
the public and the Congress—of the economic consequences of a proposed 
regulation” makes promulgation of the rule arbitrary and capricious and not in 
accordance with law. Chamber of Commerce, 412 F.3d at 144; Pub. Citizen v. Fed. 
Motor Carrier Safety Admin., 374 F.3d 1209, 1216 (D.C.Cir.2004) (rule was 
arbitrary and capricious because agency failed to consider a factor required by 
statute).1 

 
 

I. Summary of Evidence Supporting Prior SEC Rule, & Insufficient Support in the 
SEC’s New and Abrupt Reversal of that Prior Rule 

 

 
1 Bus. Roundtable v. S.E.C., 647 F.3d 1144, 1148 (D.C. Cir. 2011) 
 



This section will summarize the extensive evidence supporting the SEC’s prior rule and 
demonstrate that the SEC has insufficiently justified its hasty about face on this rule even 
before it went into effect. 
 
On November 2, 2020, the SEC adopted Release No. 34-89372, Exemptions from the Proxy 
Rules for Proxy Voting Advice, which added minimal and reasonable conditions to the provision 
of an exemption from the proxy rules.2  This was a 247-page document, supported by 80 pages 
of economic analysis alone.  There is insufficient space in this comment letter to include all of 
the evidence the SEC reviewed that supported the rule, but this section will offer a few 
highlights as examples of where the SEC has not supported this abrupt reversal in its pending 
deregulatory proposal. 
 
The SEC’s original rule codified its interpretation that proxy advice constituted a proxy 
solicitation, conditioned an exemption for proxy advice from these proxy rules on the condition 
that proxy advisors would comply with limited disclosure and procedural requirements to give 
issuers a heads up about any potential problems with the recommendation, and the 
Commission amended Section 14a-9 to clarify that failure to disclose certain information in the 
provision of proxy advice may be considered materially misleading.3 
 
The Commission determined that proxy advice constitutes a proxy solicitation based on several 
features of the proxy advice industry, including that they provide vote recommendations that 
suggest how the client should vote, market their ability to do so, and provide recommendations 
just before vote which influences most client votes.4 
 
The SEC described the conflicts of interest that are ubiquitous in the proxy advisor industry to 
support aspects of its rule that required disclosure about those conflicts.5  There is evidence to 
suggest that a great many proxy advisor recommendations are even now based on erroneous 
data.6  The SEC should also pay particular attention to foundational work by Professor Li 
regarding the problems that conflicts of interest at proxy advisory firms represent.7   
 
The SEC provided its own analysis of the extent to which evidence underlying recommendations 
are disputed and noted that the related short time frames between which proxy advisors issue 
advice and the ultimate vote occurs makes a response by the issuer onerously difficult.8   As a 
result, the SEC’s original rule gave issuers a heads up about pending recommendations.  It 
would appear the quality control issues present in proxy advisor recommendations remain as 

 
2 https://www.sec.gov/rules/final/2020/34-89372.pdf 
3 See https://www.sec.gov/rules/final/2020/34-89372.pdf at page 9. 
4 See https://www.sec.gov/rules/final/2020/34-89372.pdf at page 25. 
5 See https://www.sec.gov/rules/final/2020/34-89372.pdf at pages 51-53. 
6 See 2021 Report on Errors in Proxy Advisor Reports, available at https://accf.ftlbcdn.net/wp-
content/uploads/2021/12/ACCF_proxy_advisor_rule_report_2021-FINAL.pdf. 
7 https://corpgov.law.harvard.edu/2016/09/18/outsourcing-corporate-governance/ 
8 See https://www.sec.gov/rules/final/2020/34-89372.pdf at pages 165-168. 



much a problem now as they were at the time the SEC adopted its original rule proposal.9  The 
SEC has certainly not offered any evidence to support that the quality of recommendations has 
substantially improved. 
 
By contrast, the SEC’s proposed rule reversal, which was released in November of this year 
before much of final rules even were set to become effective on December 1 of this year, has a 
paucity of analysis.10  One of the consequences of the SEC’s hasty decision to deregulate in this 
area, before the final rule is it reversing even became effective, is that the Commission will not 
be able to rely on evidence about how the rule has operated in practice to support its policy 
reversal.  There has not been time to develop useful evidence of the effect of the rule.  This 
highly unusual situation will make it even more unlikely that the SEC will be able to defend its 
reversal against subsequent challenge. 
 
The SEC Division of Corporate Finance further issued a statement in June clarifying that it would 
not even enforce the prior rule and was directed to adopt a new rule that rescinded the prior 
rule.11  The extraordinary circumstances of that speech further call into the question the 
Commission’s decision and show that far from being a decision grounded in new evidence, this 
reversal was a pre-determined choice hastily made.  Those circumstances will bear on the 
deference a court subsequently is able to provide in the event of a legal challenge. 
 
The only change in circumstances that the new proposed rule reversal references is that proxy 
advisors continue to express concerns about the prior rule and they have adopted policies to 
address conflicts.12  Neither of these facts are new developments at all, they were both true 
before the prior rule was adopted and were explored extensively in the prior rule’s proposal 
and final implementing rule. Neither of those justifications have relevance for an economic 
analysis to support this deregulatory proposal.  The SEC’s proposal does not cite any changes 
that justify its about face, it merely seeks to rely principally on the fact that some vocal 
institutional investors continue to oppose the rule.13   
 

 
9 Some of the data indicating problems with respect to the reliability of proxy advisor recommendations, and with 
respect to the inability of issuers to even communicate with proxy advisors to make them aware of those errors, is 
included in the following sources:   

1) 2020 Report concerning the incidence of errors in proxy advisor recommendations available here:  
https://accf.ftlbcdn.net/wp-content/uploads/2020/07/ACCF-ProxyProblemReport-final.pdf. 

2) A number of reports and articles concerning the continued use of robovoting practices by institutional 
investors, which exponentially magnifies the reach of errors contained in proxy advisor voting 
recommendations.  See, e.g., https://www.barrons.com/articles/proxy-robo-voting-puts-pension-
investors-at-risk-51603465633 

3) 2021 Report on Errors in proxy advice, available here:  https://accf.ftlbcdn.net/wp-
content/uploads/2021/12/ACCF_proxy_advisor_rule_report_2021-FINAL.pdf 

10 https://www.sec.gov/rules/proposed/2021/34-93595.pdf 
11 https://www.sec.gov/news/public-statement/corp-fin-proxy-rules-2021-06-01 
12 See https://www.sec.gov/rules/proposed/2021/34-93595.pdf at page 8. 
13 See https://www.sec.gov/rules/proposed/2021/34-93595.pdf at page 13. 



The SEC proposal change also cites to the fact that proxy advisors have new policies in place 
that would help them to address issues implicated in the initial rule.14  While it is reassuring to 
learn that proxy advisors made an effort to comply with the prior proxy advisor rule by 
adopting appropriate policies, surely it strains logic and common sense for the SEC to cite to 
efforts to comply with a prior rule as evidence that supports rescinding the prior rule.  That 
argument will need to be honed quite a bit if the SEC’s final rule is to survive scrutiny by the DC 
Circuit.. 
 
The new proposal would seek to remove the conditions placed on proxy advisors (that 
previously had to be met in order to obtain the exemption from the proxy solicitation rules they 
received in the prior rule) and would remove from rule 14a-9 the specific examples of what the 
SEC considers to be misleading.  By removing these guardrails to the proxy advisor’s exemption 
from proxy solicitation, the SEC would undermine the basic tradeoff that was at the foundation 
of the prior rule’s approach.   
 
The proxy solicitation regime’s approach to investor protection was substituted for a more 
tailored approach to investor protection contained in the requirements to obtain the 
exemption.  This new proposal would generate all the harm that may come from allowing the 
proxy advisors an exemption from the proxy solicitation rules with none of the mechanisms 
previously attached to the exemption to limit conflicts and to address problems with the 
reliability of proxy advisor recommendations.  This new rule would maintain an exemption from 
the proxy solicitation rules for proxy advisors but remove the investor protection guardrails put 
to replace them.  It is difficult to square that deregulatory approach with the SEC’s investor 
protection mission. 
 
The SEC’s new deregulatory proposal in part defends its decision to remove an example of what 
would constitute a violation of 14a-9 by analyzing the nuance of a cases into circumstances 
surrounding when an opinion may be deemed to be a fraudulent statement.15  This will get no 
deference in subsequent challenge, the courts are perfectly capable of interpreting the 
implications of their own opinions.  Further, the SEC’s analysis fails to appreciate the wealth of 
conflicted reasons why a proxy advisor may be making a recommendation, or that they may 
simply be making a recommendation on the basis of little evidence despite purporting to 
conduct robust analysis of the vote’s impact on shareholder returns. 
 
Furthermore, the SEC’s shift with respect to Section 14a-9 fails to appreciate that any 
statements of opinion by proxy advisors must be considered as a part of the total mix of 
information being provided by proxy advisors as to how their opinions are generated.  Any 
statement of opinion by a proxy advisor will carry with it the implicit representation that the 
opinion was generated using the robust methodologies otherwise described by proxy advisors, 
and the implicit representation that the proxy advisor’s opinion is not the result of a conflict of 
interest. 

 
14 See https://www.sec.gov/rules/proposed/2021/34-93595.pdf at page 14. 
15 See https://www.sec.gov/rules/proposed/2021/34-93595.pdf at page 31. 



 
II. General Arbitrary and Capricious Review: Agency Reversal in the Face of 

Reliance Interests, & Despite No Change in Prior Circumstances 
 
Administrative law is in part designed to maintain consistency over time, so that regulated 
parties know the rules of the road and so that the law is mindful of their significant reliance 
interests.16  Sunstein et al argue that this consistency objective is a core function of 
administrative law.17   
 
There were a number of critiques of the Trump EPA’s reversal on environmental rules at the 
EPA, and critics suggested that the reversal amounted to a political decision not an expert 
decision and therefore one not deserving of judicial deference.18  That prior critique would 
apply with equal force to this agency reversal.  A wealth of administrative law scholarship from 
scholars like Cass Sunstein and Justice Kagan suggests that the whole point of agency deference 
is to encourage expert, evidence driven decisions rather than political ones.19  This reversal is 
instead a clearly political decision unmoored from expert analysis. 
 
In FCC v. Fox Television Studios, Justice Scalia wrote that agencies are permitted to change their 
minds, provided that they are supported by valid reasons.  The reasons provided by the SEC for 
why the agency has changed its mind in this context, and while the prior pending rule had yet 
to even go into effect, are insufficiently supported.   
 
Justice Scalia further noted in FCC v. Fox that in instances of agency reversal that obtain 
reduced deference include when a “new policy rests upon factual findings that contradict those 
which underlay its prior policy and “when its prior policy has engendered serious reliance 
interests that must be taken into account.”20  Smiley v. Citibank similarly emphasizes the 
importance of this reliance interest.21  The importance of reliance interests was further 
emphasized in Encino Motorcars, LLC v. Navarro.22 
 

 
16 See, e.g., Ariz. Grocery Co. v. Atchison, Topeka & Santa Fe Ry. Co., 284 U.S. 370, 389 (1932); 
Shaw’s Supermarkets, Inc. v. NLRB, 884 F.2d 34, 36–37 (1st Cir. 1989). 
17 See https://harvardlawreview.org/wp-content/uploads/2018/05/1924-1978_Online.pdf at page 1948. 
18 Keith Goldberg, Trump’s Clean Power Plan Repeal Will Face Legal Gantlet, LAW360 (Oct. 10, 
2017, 9:13 PM), https://www.law360.com/articles/972687 [https://perma.cc/T9EP-8UH4 
19 See Note, https://harvardlawreview.org/wp-content/uploads/2019/03/1520-1541_Online.pdf, at FN 12, citing 
(Elena Kagan, Presidential Administration, 114 HARV. L. REV. 2245, 2270–71 (2001) (ar- 
guing that “by requiring that agency action bear the indicia of essentially apolitical, ‘expert’ process 
and judgment,” id. at 2270, modern administrative law “aim[s] to subject other, more political 
influences on administration to the disciplining effect of expert judgment,” id. at 2271); Cass R. 
Sunstein & Adrian Vermeule, The Morality of Administrative Law, 131 HARV. L. REV. 1924, 1951 
(2018) (endorsing the Supreme Court’s position in Perez that administrative law discourages “in- 
consistent agency behavior” in response to “real concerns, principally reliance”).) 
20 556 U.S. 502 (2009) at 515. 
21 Smiley v. Citibank (S.D.), N.A., 517 U.S. 735 (1996) 
22 136 S. Ct. 2117 (2016). 



The reliance interests reviewed in this context are the same reliance interests that should be 
considered in the third section of this comment letter with respect to review of the agency’s 
economic analysis. Issuers will have reasonably relied on the due process protections contained 
in the prior rule in designing their proxy voting back-office functions for shareholder 
engagement.   
 
Issuers may have relied on this rule in designing new bylaws or charter provisions that govern 
their relationship with shareholders (like mandatory expense reimbursement or proxy access).  
Further, institutional investors will have relied upon the prior rule, and its process protections 
to ensure the reliability of proxy recommendations, in their design of voting policies.  It may be 
too late, for example, for an institutional investor to significantly change their proxy voting 
policies, and the extent to which they rely on proxy advisors, in response to a fear that voting 
recommendations will prove far less reliable as a result of these new changes. 
 

III. Arbitrary and Capricious Review Specific to the SEC: Economic Analysis 
Requirements that Flow From Cases Like BRT v. SEC and Chamber v. SEC 

 
The SEC is further required to conduct a robust economic analysis of its rules.  The DC Circuit in 
Business Roundtable v. SEC stated the SEC’s obligations succinctly, described above.  In addition 
to considering the reliance interest argument advanced above as a component of general 
administrative law, in part the reliance issues will also be framed as a component of economic 
analysis.  There is an argument made in the law and economics literature that consistent 
agency action, even when a rule is suboptimal, is better than inconsistent action that 
oscillates.23  Issuer and mutual fund costs in relying on the prior rule will need to be carefully 
considered in this new rule. 
 
Issuers will have reasonably relied on the due process protections contained in the prior rule in 
designing their proxy voting back-office functions for shareholder engagement.  They may have 
relied on this rule in designing new bylaws or charter provisions that govern their relationship 
with shareholders (like mandatory expense reimbursement or proxy access).  Further, 
institutional investors will have relied upon the prior rule, and its process protections to ensure 
the reliability of proxy recommendations, in their design of voting policies.  It may be too late, 
for example, for an institutional investor to significantly change their proxy voting policies in 
time for the coming proxy season, and the extent to which they rely on proxy advisors, in 
response to a fear that voting recommendations will prove far less reliable as a result of these 
new changes. 
 
Thus the reliance interest implicated by the SEC’s decision to do a complete about face 
implicates both standard administrative law analysis that applies to agencies generally, and the 
specific economic analysis provisions that apply to the SEC in particular.  Both problems are 

 
23 Sunstein at 1950, citing Saul Levmore, Changes, Anticipations, and Reparations, 99 COLUM. L. REV. 1657 
(1999). 



significantly compounded by the SEC’s decision to provide a mere 30 days to comment on this 
proposal. 
 
In addition to reliance interests, the SEC will need to justify why its approach has changed so 
drastically from that taken previously by the agency.  In the prior rule, the SEC developed a 
robust analysis to justify its position.  The SEC’s loss in Business Roundtable v. SEC was in large 
part due to the agency’s failure to appreciate the conflicts of interest that may manifest at 
institutional investors as they vote the shares of others.  This issue is implicated in the current 
deregulatory proposal in a far more intricate and enduring way. 
 
The SEC’s failure in this new rule to consider conflicts of interest at proxy advisors, and between 
proxy advisory firms and institutional investors that utilize their services, may further imperil 
the rule.  Indeed, in Business Roundtable v. SEC, one of the most significant losses the agency 
faced in a rule challenge, the SEC’s loss was grounded in large part on the SEC’s failure to 
consider the costs of conflicted institutional shareholders.  The Court reasoned: 
 

there is good reason to believe institutional investors with special interests will 
be able to use the rule and, as more than one commenter noted, “public and 
union pension funds” are the institutional investors “most likely to make use of 
proxy access.” Letter from Jonathan D. Urick, Analyst, Council of Institutional 
Investors, to SEC 2 (January 14, 2010), available at http://www. 
cii.org/UserFiles/file/resource% 20center/correspondence/2010/1–14–10% 
20Proxy% 20Access% 20Comment% 20Letter.pdf. Nonetheless, the Commission 
failed to respond to comments arguing that investors with a special interest, 
such as unions and state and local governments whose interests in jobs may well 
be greater than their interest in share value, can be expected to pursue self-
interested objectives rather than the goal of maximizing shareholder value, and 
will likely cause companies to incur costs even when their nominee is unlikely to 
be elected. See, e.g., Detailed Comments of Business Roundtable on the 
Proposed Election Contest Rules and the Proposed Amendment to the 
Shareholder Proposal Rules 102 (August 17, 2009), available at 
http://businessroundtable. org/uploads/hearings-
letters/downloads/BRT_Comment_Letter_to_SEC_on_File_No_S7–10–09.pdf (“ 
‘state governments and labor unions ... often appear to be driven by concerns 
other than a desire to increase the economic performance of the companies in 
which they invest’ ” (quoting Leo E. Strine, Jr., Toward a True Corporate Republic: 
A Traditionalist Response to Bebchuk's Solution for Improving Corporate America, 
119 Harv. L.Rev. 1759, 1765 (2006))). By ducking serious evaluation of the costs 
that could be imposed upon companies from use of the rule by shareholders 
representing special interests, particularly union and government pension funds, 
we think the Commission acted arbitrarily.24 

 

 
24 Bus. Roundtable v. S.E.C., 647 F.3d 1144, 1152 (D.C. Cir. 2011) 



 
That argument extends, in this context, to conflicts of interest at the proxy advisory firms, and 
to the relationship between these proxy advisors and the institutional investors that hire their 
services.  One reasonable assumption that may explain the limited empirical foundation for 
recommendations made by proxy advisors, in particular for shareholder proposals regarding 
political, social or cultural matters, would be that proxy advisors recommend voting in favor of 
the proposals because their institutional investor clients already support them, and not instead 
on the basis of on an independent determination.   
 
The conflicts of interest between institutional investors on the one hand, and other investors in 
the firm or beneficiaries of the investor on the other, is compounded by proxy vote 
recommendations that lack empirical foundation.  Further conflicts of interest represented by 
proxy advisor consulting services to issuers about matters that the proxy advisor provides 
recommendations about adds a second layer of conflicts of interest to the proxy advisor 
industry.   
 
If the SEC fails to consider this conflict of interest between proxy advisors and their institutional 
investor clients, it will be repeating a different version of the precise mistake that led to its 
defeat over the proxy access rule in Business Roundtable v. SEC. 
 
A survey of the beneficiaries of conflicted investment managers that this commentor oversaw, 
and which was provided to the Commission and relied on by the Commission to support its rule, 
serves to illuminate this conflict of interest.25  A majority of investors, who are impacted by 
proxy advisor recommendations, do not agree with the goals of many of these 
recommendations and with the resulting votes by institutional investors that purport to 
represent their interest.  Proxy advisors play a role in that conflict of interest, as they tend to 
amplify the problem by recommending shareholder proposals supported by these conflicted 
investment managers.  If the SEC fails to seriously consider this continued conflict of interest, 
that failure may imperil this rule. 
 
The additional structural conflicts of interest within proxy advisors, and endemic to the 
business model of one of them, in which proxy advisors may on the one hand make 
recommendations about votes and proposals, and then on the other hand provides consulting 
services to issuers in order to help them get a more favorable recommendation from the proxy 
advisor in the future, was one of the motivating factors behind the prior rule proposal.  The 
original rule listed a number of these conflicts that appear to be omnipresent in the proxy 
advice business model.26  The SEC provides no evidence for why that problem has somehow 
been suddenly remedied in a year’s time. 
 
This is why one of the most significant problems with the SEC’s economic analysis in the new 
rule is that, while it considers the potential for conflicts of interest between managers of 

 
25 See survey included as an appendix here:  https://www.sec.gov/comments/4-725/4725-5361193-184087.pdf 
26 https://www.sec.gov/rules/final/2020/34-89372.pdf at pages 51-52. 



companies and investors,27 it fails to appreciate the potential for conflicts of interest between 
the managers of institutional investors and the beneficiaries of those funds, and/or conflicts 
between proxy advisors and their clients.  In doing so, the SEC makes precisely the mistake that 
led to the SEC’s defeat in Business Roundtable v. SEC. 
 
The SEC’s economic analysis in the deregulatory rule proposal also seems to assume that new 
policies put into place by proxy advisors since the prior rule would remain in place even if the 
exemption pre-requisites are eliminated by the SEC.28  The SEC’s economic analysis also 
appears to consider the profitability of the individual proxy advisory firms as the chief focus of 
its cost-benefit analysis.29  The profitability of these two dominant players is beside the point, 
the impact of this rule on the market more broadly is a more appropriate focus for the type of 
economic analysis envisions by Business Roundtable v. SEC. 
 
The SEC further seems to assume the validity of proxy advisor recommendations, when it notes 
in the cost section of the analysis that the SEC’s prior rules may limit the extent to which 
information is provided by proxy advisors to investors.30  That assumes that the information 
being provided by proxy advisors to their clients is accurate, it presumes that the voting 
recommendations made by proxy advisors are focused on generating excess abnormal stock 
returns, it assumes that proxy advisors have a valid basis for their recommendations.   
 
If instead it is the case that proxy advisors are making erroneous recommendations, that reflect 
the conflict of interest between investment managers pursuing their own objectives at the 
expense of their beneficiaries, or are otherwise grounded in insufficient analysis, then limits on 
the production of those recommendations is a benefit of the prior rule, not a cost. 
 
Even a cursory review of the voting recommendation policies of the top two proxy advisory 
firms shows that they make some fairly strong voting recommendations for items like social, 
political, and cultural policies for which the link between shareholder returns and those 
recommendations is at best debatable and at worst clearly disproven in the corporate 
governance empirical literature.31  Even their voting policies with respect to standard 
compensation issues has been shown to correlate with harm to investor returns.32  
Furthermore, these tend to conflict with what a majority of the beneficiaries at pension funds 
prioritize in their own investment views, putting the conflict of interest into an even sharper 
lens.  Political expenditure reporting vote policies in favor of those recommendations are 
perhaps the most stark examples of those unsupported proxy advisory policies. 
 

 
27 See https://www.sec.gov/rules/proposed/2021/34-93595.pdf at page 40. 
28 See https://www.sec.gov/rules/proposed/2021/34-93595.pdf at page 44. 
29 See https://www.sec.gov/rules/proposed/2021/34-93595.pdf at page 45. 
30 See https://www.sec.gov/rules/proposed/2021/34-93595.pdf at pages 46-48. 
31 See https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3796628; See also 
https://www.journals.uchicago.edu/doi/abs/10.1086/684226. 
32 https://www.jstor.org/stable/10.1086/682910 



A proper cost-benefit analysis will need to consider the empirical literature that proxy advisory 
firms uses to support their voting policies, compared against DERA’s own literature review of 
corporate governance empirical work regarding the link between those underlying policies at 
proxy advisory firms and abnormal excess shareholder returns at firms that have adopted them. 
 
 

IV. Auer Deference for Agency Action that Interprets Regulations Not Available In 
This Case 

 
Some components of the SEC’s original rule, and the SEC’s new reversal of its prior approach, 
read more like interpretations of existing regulations than they do like adoption of new 
regulations.  The language in the original rule regarding the SEC’s interpretation of 14a-9’s 
antifraud measure to include proxy advice, for example, reads as if the SEC believes this 
interpretation is already a part of 14a-9, but the SEC is merely codifying that existing 
interpretation.  Indeed, the SEC’s prior rule regarding the application of proxy rules to proxy 
advisors was directly connected to legal guidance issued by the Commission in 2019.33   
 
The fact that that legal interpretation and the prior rule were so closely connected, and the fact 
that the SEC felt compelled to rescind the guidance at the same time that it announced it would 
not enforce the old rule,34 suggests that a challenge to a good deal of the content contained in 
this SEC rulemaking will be reviewed as an agency interpretation of a prior regulation.  As such, 
and since it was subject to reversal in such a short time frame, that decision will not receive any 
deference in the event it is subject to subsequent legal challenge. 
 
Similarly, the SEC describes its determination that proxy voting advice constitutes a proxy 
solicitation as a “codification” of its existing interpretation of the regulations.  The SEC’s 
interpretation of existing rules is consistent with interpretations of the term “proxy solicitation” 
that stretch all the way back to 1956.35  The Commission merely added to a list of examples of 
activity that may result in liability for explanatory purposes, it did not adopt a new regulation in 
that respect. 
 
To the extent that safe harbors included in the prior rule proposal that are being rescinded in 
the new deregulatory proposal were designed to prevent activity that may prove a violation of 
14a-9 or to prevent otherwise prohibited activity, they may be characterized as a change in 
agency interpretations as well. 
 
In Perez v. Mortgage Bankers Ass’n,36 the Supreme Court held that agency interpretations of 
their own ambiguous regulations that conflict with prior interpretations deserve “considerably 
less deference.”  This is essentially do novo review.  The SEC’s recent decision to rescind its 

 
33 Commission Interpretation and Guidance Regarding the Applicability of the Proxy Rules to Proxy Voting Advice, 
84 Fed. Reg. 47,416 (Sept. 10, 2019) 
34 https://www.sec.gov/news/public-statement/corp-fin-proxy-rules-2021-06-01 
35 See https://www.sec.gov/rules/final/2020/34-89372.pdf at page 41. 
36 135 S. Ct. 1199 (2015) at 1208 n. 4 



legal interpretation of related shareholder voting issues shows with respect to reliance on proxy 
advisors by investment managers reveals that, to the extent that this rule proposal would seek 
to obtain Auer deference as an interpretation of existing SEC regulations, it will not receive such 
deference because of the SEC’s inconsistent actions in rescinding a rule that was not even yet 
implemented.  This reinterpretation, of its prior interpretation, of existing rules is part of a 
pattern that extends to other interpretations that the SEC is making with respect to shareholder 
voting in order to favor the institutional investor constituency. 
 
Sunstein et al interpret this restriction of Auer deference in Perez as arising for three reasons.  
Interpretations that shift back and forth “suggest a kind of willful arbitrariness,” “rapidly 
changing rules are in a sense just as unclear as rules that are intrinsically vague,” and that 
reliance interests may impose “significant costs on the private sector.”37 
 
The rule proposal can be split into elements that adopt new regulations and elements that 
interpret prior agency regulations in the context of proxy advisors.  To the extent that the SEC is 
using this rule to concretize prior guidance, it will not receive deference under Auer because of 
the sharply inconsistent positions the agency has from last year’s rule to this year’s proposal. 
 
When Auer deference to an agency interpretation of its own regulations does not apply, then 
Skidmore review may apply instead.  Under Skidmore, a court will review an administrative 
challenge by looking at “the thoroughness evident in [agency] consideration, the validity of its 
reasoning, its consistency with earlier and later pronouncements, and all those factors which 
give it power to persuade, if lacking power to control.”38 
 
As noted in prior section I of this comment letter, the SEC’s new rule does little to justify this 
about face in such a short period of time, particularly in light of evidence cited in that comment 
letter section indicating that the problems that led to the prior proxy advice rule continue to 
persist. 
 

V. Comment Period Inconsistency 
 

In Perez v. Mortg. Bankers Ass’n, the Supreme Court held that “agencies [shall] use the same 
procedures when they amend or repeal a rule as they used to issue the rule in the first 
instance.”39  This suggests that the SEC’s decision to limit the comment period to a timeframe 
shorter than that utilized for the initial comment process in the recent and prior rule indicates 
that the rule is vulnerable to challenge on that point.  The SEC’s decision to limit the comment 
process in this way further violates basic principles of transparency and open dialogue that are 
hallmarks of both the administrative law and of the SEC itself.  The SEC must extend the 
timeline for the comment process, otherwise it puts its own rule in jeopardy. 
 

 
37 See https://harvardlawreview.org/wp-content/uploads/2018/05/1924-1978_Online.pdf at 1949-1950. 
38 Skidmore v. Swift & Co., 323 U.S. 134, 140 (1944). 
39 135 S. Ct. 1199, 1206 (2015) 


