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August 16, 2022 
 
Ms. Vanessa A. Countryman  
Secretary 
U.S. Securities and Exchange Commission 
100 F Street, NE 
Washington, D.C. 20549-1090 
 
Submitted online via: https://www.sec.gov/rules/submitcomments.htm 
 
RE:   Strive Asset Management, LLC Comments to “Enhanced Disclosures by Certain 
Investment Advisers and Investment Companies About Environmental, Social and Governance 
Investment Practices” (File No. S7-17-22) 
 
Dear Ms. Countryman, 
 
Strive Asset Management, LLC submits the following response to the Securities and Exchange 
Commission’s proposed rule, “Enhanced Disclosures by Certain Investment Advisers and 
Investment Companies About Environmental, Social and Governance Investment Practices.”1  We 
appreciate the Commission’s identification of a significant problem facing investors and the 
opportunity to comment on the Commission’s proposed rule. 
 
Strive Asset Management, LLC2 is an Ohio-based asset management firm whose mission is to 
restore the voices of everyday citizens in the American economy by leading companies to focus 
on excellence over politics.  As an alternative voice to ESG-minded firms, we write this letter from 
two perspectives:  First, as an organization founded to serve citizens who are deeply concerned 
about the ESG movement and its effects on American businesses and public life, and second, as a 
market participant in the asset management sector and competitor to the dominant ESG firms. 
 
There are three points we would like to make:  First, while the proposed rule addresses a serious 
problem, the Commission’s priority should be to enforce the laws already on the books, rather 
than pass a new rule that blesses ill-defined “ESG” funds, so long as they check the right boxes 
and file the right forms.  Second, to the extent a new rule is necessary, the proposed rule focuses 
too narrowly on ensuring that ESG funds act as ESG funds, without similarly requiring that non-
ESG, financially-focused funds act as non-ESG, financially-focused funds.  Third, the provision that 
Commissioner Peirce has termed the “nag rule” is especially problematic and should be stricken, 
as requiring ESG funds to pester their portfolio companies to pursue ESG goals will do nothing but 
distract American companies from their mission to deliver excellent products and services to 
customers, thereby harming competition, customers, and shareholders alike. 
 

 
1 See SEC Proposed Rule, available at https://www.sec.gov/rules/proposed/2022/ia-6034.pdf (“Proposed Rule”). 
2 More information about Strive is available at www.strive.com. 



  
www.strive.com 

For these reasons, we recommend that the Commission decline to adopt the proposed rule.  But 
if the Commission decides otherwise, then disclosures should be required for all firms that engage 
in any ESG practices and that the “nag rule” should be dropped in its entirety. 

I. The Commission Should Prioritize Enforcement Over Rulemaking 

Preliminarily, Strive thanks the Commission for recognizing a serious problem facing investors 
today:  That too many investment firms are eager to market themselves as “ESG” (and charge the 
hefty fees the label commands) without ever explaining what that means or what, if anything, 
they are doing for investors.  The solution, however, is not to require more disclosure in table 
format, but for the Commission and other authorities to enforce the laws that are already on the 
books. 
 
There is ample authority for that to happen.  The securities laws already prohibit misleading 
statements in marketing materials.3  This includes misleading statements about ESG claims.4  And 
the Commission’s recent investigations and enforcement actions have demonstrated that when 
ESG-branded funds don not live up to their promises, they will face consequences.5   
 
Further, and relatedly, investment advisers owe fiduciary duties to their client investors under the 
Investment Advisers Act.6  These fiduciary duties require money managers to be clear about the 
goals (both financial and non-financial) that they are pursuing with client funds and to ensure that 
those goals align with the client’s desires.7  These fiduciary duties also prevent investment 
managers from acting with “mixed motives” or using client money to advance their own political 
and social goals without their consent.8   
 
ESG firms face other types of potential liability as well.  Many states have robust consumer 
protection laws that prevent the type of false advertising the proposed rule is attempting to 
prevent.9  ERISA and state level public pension laws further prohibit funds from claiming to be 
solely focused on beneficiaries’ financial interests, while actually considering social and political 

 
3 See, e.g., 17 C.F.R. § 275.206(a) (“An advertisement may not be . . . materially misleading.”). 
4 See, e.g., In the Matter of Pax World Management Corp., Investment Advisers Act Release No. 2761 (July 30, 2008) 
(settled action). 
5 See SEC Charges BNY Mellon Investment Adviser for Misstatements and Omissions Concerning ESG Considerations, 
May 23, 2022, available at https://www.sec.gov/news/press-release/2022-86. 
6 See “Commission Interpretation Regarding Standard of Conduct for Investment Advisers,” Advisers Act Release 5248 
available at https://www.sec.gov/rules/interp/2019/ia-5248.pdf. 
7 Id. at 7. 
8 Id. at 21-28; see also Opinion of the Attorney General, OAG 22-05 at 7 (Ky. May 26, 2022) (“‘stakeholder capitalism’ 
and ‘environmental, social, and governance’ investment practices that introduce mixed motivations 
to investment decisions” violate the “fiduciary duties owed by investment management firms to [state] pension plans”). 
9 See Norton Rose Fulbright, Greenwashing disputes on the rise, Apr. 20es22, available at 
https://www.nortonrosefulbright.com/en-us/knowledge/publications/e87c69e7/greenwashing-disputes-on-the-rise. 
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issues as well.10  And foreign governments have similarly demonstrated interest in taking action 
against investment firms engaged in “greenwashing” scandals abroad.11 
 
The proposed rule, at least as drafted, would do little to help investors who have been misled, 
and are continuing to be misled, by false ESG claims.  As the Commission notes,12 the proposed 
rule does not even attempt to define “ESG.”  This is perhaps not the Commission’s fault, as the 
concept is so elusive and ever-changing as to escape definition.  But that is precisely the point:  If 
a buzzword that is used to attract Millennial investment money is so imprecise that it cannot be 
defined even by the Commission, then the solution is to stop allowing the buzzword to be used as 
a lure, not to require hyper-specific disclosures about greenhouse gas emissions. 
 
Worse, the proposed rule is likely to harm investors by adding an air of legitimacy to ESG 
investments.  The proposed rule will create a de facto “safe harbor” for investment firms that 
want to continue to offer undefined ESG products and investment advice:  So long as they 
dutifully fill out the charts in their disclosure materials with the legalese approved by in-house 
counsel, they have the implicit blessing of the Commission to continue to prey on good-willed 
investors through ESG marketing tactics.  Because the proposed rule will do more harm than 
good, the Commission should decline to adopt it. 

II. If Adopted, The Proposed Rule Should Apply To All Funds Run By ESG Firms 

If the Commission is nonetheless inclined to adopt the rule, its disclosure requirements should not 
be limited only to funds that consider themselves to be ESG funds.  Instead, the disclosure rules 
should apply to all funds run by firms that engage in ESG practices.  Such a broadening of the rule 
is needed to ensure that all investors—those interested in ESG and those not interested in ESG—
have consistent, comparable and reliable information on which to base their investment 
decisions. 

A. There Are Two-Distinct Problems: Greenwashing And Greensmuggling 

Over the past decade, two distinct problems have arisen as a result of investment firms’ 
eagerness to jump on the ESG bandwagon.  The first is “greenwashing:”  Where a fund or 
investment adviser advertises the use of ESG factors in investment decisions, but does not live up 
to that promise.13  This is a well known, though serious, issue, and one we have no doubt other 

 
10 See Fifth Third Bancorp v. Dudenhoeffer, 573 U.S. 409 (2014); see also Opinion of the Attorney General, OAG 22-05 at 
7 (Ky. May 26, 2022). 
11 See Christiaan Hetzner, Deutsche Bank raided by authorities over ESG ‘greenwashing’ claims, Fortune, May 31, 2022, 
available at https://fortune.com/2022/05/31/deutsche-bank-dws-esg-greenwashing-raid-evidence-seized-
whistleblower-fixler/. 
12 Proposed Rule at 24. 
13 See Simon Constable, What is Greenwashing?, Wall Street Journal, Nov. 8, 2020, available at 
https://www.wsj.com/articles/what-is-greenwashing-here-is-what-investors-need-to-know-11604881371. 
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commentators will address.  The Commission recognizes this problem;14 it is the one the rule is 
intended to combat.   
 
The second problem, which we will call “greensmuggling,” is the inverse of the first:  Where an 
investment firm advertises that it is a traditional, financially-focused fund, but then uses investor 
money to engage in political and social advocacy with which the owner of capital disagrees.   
 
Greensmuggling has been recognized as a major concern by lawmakers in recent months.  
Senator Dan Sullivan of Alaska, for instance, has explained that BlackRock, State Street and 
Vanguard—often called the “Big Three”—have been able to “leverage the investments of millions 
of index fund investors into the dominant voting bloc at shareholder meetings,” which they then 
use to “push radical agendas” on behalf of “special interest groups.”15  Senator Lummis of 
Wyoming has echoed this concern, explaining that Americans “have invested their hard-earned 
dollars in major companies across the U.S., yet their voices are being co-opted by fund managers 
with a partisan agenda.”16  
 
There is good reason to believe that greensmuggling harms far more investors than 
greenwashing.  According to a 2022 report, “[e]ven with market share doubling over the past five 
years, ESG funds represent just 1.4% of long-term AUM.”17  And as the proposed rule recognizes, 
a September 2021 analysis of SEC filing data similarly found that just 2.4% of all funds had names 
containing “Sustainable,” “Responsible,” “ESG,” “Climate,” “Carbon” or “Green.”18  Further, even 
among Millennials, ESG is not as popular as its advocates make it seem: While many people claim 
to have “interest” in ESG investing, less than one in five Millennial investors actually put their 
money in such funds.19  Similarly, a recent UK study found that a large majority of investors are 
not willing to sacrifice returns to advance ESG goals.20  While the ESG market is no doubt growing, 
it remains dwarfed by traditional, everyday investors who simply want to maximize their 
investment returns, and then decide how to further the charitable causes they care about most.  
Thus, the majority of investors are susceptible to be defrauded not as a result of greenwashing (as 
they believe they have opted out of the ESG movement), but of greensmuggling.   
 

 
14 E,g,, Proposed Rule at 8. 
15 See Sen. Dan Sullivan, Sullivan Introduces Index Act to Empower Investors and Neutralize Wall Street’s Biggest 
Investment Firms, May 18, 2022 available at https://www.sullivan.senate.gov/newsroom/press-releases/sullivan-
introduces-index-act-to-empower-investors-and-neutralize-wall-streets-biggest-investment-firms. 
16 Id. 
17 See ISS, After Two-Year Surge in Demand, ESG Fund Assets Still Have Room to Run, Mar. 30, 2022, available at 
https://insights.issgovernance.com/posts/after-two-year-surge-in-demand-esg-fund-assets-still-have-room-to-
run/#:~:text=Long%2Dterm%20ESG%20mutual%20funds,%25%20of%20long%2Dterm%20AUM. 
18 Proposed Rule at 13. 
19 ISS, After Two-Year Surge in Demand, ESG Fund Assets Still Have Room to Run, Mar. 30, 2022, available at 
https://insights.issgovernance.com/posts/after-two-year-surge-in-demand-esg-fund-assets-still-have-room-to-
run/#:~:text=Long%2Dterm%20ESG%20mutual%20funds,%25%20of%20long%2Dterm%20AUM. 
20 See Sally Hickey, Two-Thirds of investors prioritise returns over ESG, FT Advisor, Apr. 25, 2022, available at 
ftadviser.com/investments/2022/04/25/two-thirds-of-investors-prioritise-returns-over-esg/. 
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B. Greensmuggling Is Rampant Because Firms Use Shares Held In Non-ESG 
Funds To Advance ESG Goals 

 
Even though ESG remains a fringe investment preference, its proponents have demanded that 
firms incorporate ESG not just into the ESG-specific funds that they invest in, but into every 
investment product they offer.21  And investment firms have complied.  BlackRock CEO Larry 
Fink’s annual letter to CEOs—in which he implores them to go green, increase diversity and fall in 
line with other social policy goals—is written on behalf of the entire company, not just its ESG 
funds.22  And BlackRock touts that “ESG risk analysis is now embedded in 100% of regular portfolio 
risk reviews,” whether for ESG funds or not.23 Vanguard likewise claims that it “approaches ESG 
through . . . integration of material ESG considerations throughout our investment processes.”24  
State Street goes even further: its entire “mission” as a company is “to invest responsibly to 
enable economic prosperity and social progress.”25  And all three have joined the “Net Zero Asset 
Managers Initiative,” pledging that each of their portfolios—which are overwhelmingly comprised 
of non-ESG funds—will reach net zero emissions by 2050.26   
 
These firm-wide affirmations of ESG values have led to ESG-infected voting and engagement 
practices across all funds, including those that are marketed as being purely financial, non-ESG 
investments.  When the Big Three vote their shares, they do so the same way for all of the shares 
within their control, whether those shares are held in an actively managed ESG fund or in a 
passive index fund that tracks the S&P 500.  BlackRock’s funds, for example, all vote the same way 
99.98% of the time.27  Vanguard funds vote the same way 99.99% of the time, and State Street’s 
99.8%.28  Thus, when the Big Three release their voting guidelines threatening to oust a 
company’s board of directors if it does not impose a diversity quota29 or agree to transition its 

 
21 See, e.g., Joaquin Levy, Incorporating environmental, social and governance (ESG) factors into fixed income 
investment, Apr. 21, 2018, available at https://blogs.worldbank.org/voices/incorporating-environmental-social-and-
governance-esg-factors-fixed-income-investment. 
22 See, e.g., Larry Fink, A Fundamental Reshaping of Finance, Jan. 15, 2020, available at 
https://www.blackrock.com/corporate/investor-relations/2020-larry-fink-ceo-letter. 
23 See BlackRock, Building More Resilient Portfolios, available at 
https://www.blackrock.com/ch/individual/en/themes/sustainable-investing/esg-integration. 
24 Vanguard, Our Approach to ESG Investing:  Engage, Allocate and Avoid, June 17, 2021, available at 
https://advisors.vanguard.com/insights/article/ourapproachtoesginvestingengageallocateandavoid 
25 State Street Global Advisors, ESG Investment Statement, Oct. 2021 available at https://www.ssga.com/library-
content/pdfs/global/inst-esg-investment-policy-statement.pdf. 
26 See Net Zero Asset Managers, Signatories, available at https://www.netzeroassetmanagers.org/signatories/. 
27 See Jan Fichtner, Eelke M. Heemskerk & Javier Garcia-Bernardo, Hidden power of the Big Three?, Cambridge 
University Press, Apr. 25, 2017, available at https://www.cambridge.org/core/journals/business-and-
politics/article/hidden-power-of-the-big-three-passive-index-funds-reconcentration-of-corporate-ownership-and-new-
financial-risk/30AD689509AAD62F5B677E916C28C4B6#fn46. 
28 Id. 
29 See State Street Global Advisors, Proxy Voting and Engagement Guidelines, Mar. 2022, at 4, available at 
https://www.ssga.com/library-content/pdfs/ic/proxy-voting-and-engagement-guidelines-us-canada.pdf (State Street 
“may vote against all incumbent members of the nominating committee” if company fails to “have at least one female 
board member” three years in a row). 
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business to net-zero emissions,30 these threats are made on behalf of all shareholders, even those 
that believe they have invested in a traditional, non-ESG fund.  
 
Nor are corporate “engagements” undertaken on a fund-by-fund basis; rather, there is a single 
corporate stewardship team that advocates for climate and social justice causes on behalf of the 
firm as a whole.  BlackRock, for example, has 70 analysts who “speak for millions of shareholders” 
in these private engagements on topics ranging from climate change to diversity to workplace 
labor practices.31  State Street has taken a similarly “proactive” approach, “calling for gender 
diversity” at portfolio companies on behalf of all of its investors,32 not just the .004% who chose 
to invest in its Gender Diversity ETF.  Vanguard’s stewardship team similarly does not distinguish 
which fund it is representing when it calls on corporate America.33  There is one notable exception 
that proves the rule:  BlackRock’s social campaign to convince gun retailers to sell less guns (by 
voluntarily raising age limits for gun purchases above the legal limit) was made only on behalf of 
investors in its non-ESG funds—its ESG funds had already divested in gun retailers entirely.34  
There can thus be little doubt that the ESG agenda advanced by ESG firms has spread its tentacles 
into the traditional, purportedly non-ESG funds that most investors choose. 
 

C. The Proposed Rule Does Not Address Greensmuggling, But It Should 
 
The proposed rule recognizes that voting and engagement behavior can be a “significant means of 
implementing [an ESG] strategy.”35  That is precisely why it requires that funds that want to 
advertise themselves as ESG disclose the specifics of their voting and engagement strategies to 
investors.  It is also why the proposed rule, in combination with the proposed Names Rule,36 

would allow funds to call themselves “ESG” based on ESG-minded engagement strategies alone, 
even if the fund does screen investments.  But if those votes and practices are taking place on 

 
30 See BlackRock Investment Stewardship, Proxy voting guidelines for U.S. securities, Jan. 2022, at 17 available at 
https://www.blackrock.com/corporate/literature/fact-sheet/blk-responsible-investment-guidelines-us.pdf (BlackRock 
“may signal concerns about a company’s plans [to transition to net-zero emissions] . . . in our voting on director 
elections”). 
31 Angel Au-Yeung, The 70 BlackRock Analysis Who Speak For Millions of Shareholders, Wall Street Journal, June 18, 
2022, available at https://www.wsj.com/articles/the-70-blackrock-analysts-who-speak-for-millions-of-shareholders-
11655517497. 
32 See Mara Lemos Stein, State Street’s “Fearless” Advocacy for Board Diversity, Wall Street Journal, May 11, 2018, 
available at https://www.wsj.com/articles/state-streets-fearless-advocacy-for-board-diversity-1526022316?tesla=y). 
33 See Vanguard, Topics and trends that shaped global governance in 2021, Apr. 5, 2022, available at 
https://corporate.vanguard.com/content/corporatesite/us/en/corp/articles/investment-stewardship-2021-annual-
report.html 
34 BlackRock Press Release, BlackRock’s Approach to Companies that Manufacture and Distribute Civilian Firearms, Mar. 
2, 2018 available at https://www.blackrock.com/corporate/newsroom/press-releases/article/corporate-one/press-
releases/blackrock-approach-to-companies-manufacturing-distributing-firearms. 
35 Proposed Rule at 21. 
36 See Securities and Exchange Commission, Proposed Rule, Investment Company Names, at 17, available at 
https://www.sec.gov/rules/proposed/2022/ic-34593.pdf. 



  
www.strive.com 

behalf of all funds, not just the ESG ones, then all funds managed by ESG firms should be required 
to include these disclosures in their prospectuses and annual reports.37  
 
In some corners, there may be an instinct to minimize the harm done to investors by 
greensmuggling because the ultimate goal of the ESG movement is noble and good.  Thus, 
allowing firms to leverage all the funds within their control to further the ESG movement is a good 
thing, even if the investors in non-ESG funds are typically in the dark about how their money is 
being used.  A small deception for the greater good.  This instinct should be rejected immediately. 
 
First, corporate engagement and advocacy is not free.  Investment firms are spending significant 
money growing stewardship teams to sift through shareholder proposals, evaluate board 
nominations, research potential areas for social improvement and undertake sustained 
engagements with corporate America.  It is unlikely that those costs are, or can be, shouldered by 
the miniscule number of investors who choose ESG funds, even if those funds charge more.  As a 
result, investment firms are at least indirectly passing on the costs of this advocacy to investors in 
non-ESG funds, and forcing those clients to subsidize advocacy they did not sign up for and with 
which they likely disagree.   
 
Second, and more importantly, if investors have a right to choose investments that align with 
their values, and if the ESG movement represents a distinct set of values, then investors that 
abhor the ESG movement have a right to choose investments that reject ESG.  At a minimum, they 
have a right not to be tricked into putting their money in a fund that claims to be purely 
financially-minded, but then uses their capital to advance social and political positions with which 
the owner of capital disagrees. 
 
To be sure, many Americans disagree with the ESG movement’s goals.  As Strive’s Chairman Vivek 
Ramaswamy and former Department of Labor Secretary Alex Acosta have recently written,38 most 
Americans do not agree that the “collateral benefits” pursued by ESG activists are benefits at 
all.  While ESG activists seek to cripple U.S. energy production, 61% of Americans favor expanding 
domestic production of natural gas.39  While ESG activists demand racial and gender quotas for 
corporate boards, 74% of Americans believe that employment decisions should be based on 

 
37  A different problem is also apparent, and unaddressed by the rule:  Given that engagements are made on a firm-
wide basis, why should an investor be willing to pay a premium to invest in an ESG fund that is “ESG” based on 
engagement strategy alone?  The proposed rule may therefore allow firms to mislead investors, but in a different way:  
By leading them to believe that by investing in an ESG fund, they are benefitting from certain ESG strategies that they 
would not otherwise benefit from if they were investing in an ordinary index fund, when in fact the firm is 
implementing the exact same ESG strategy on behalf of both sets of investors. 
38 See Vivek Ramaswamy & Alex Acosta, Biden’s ESG Tax on Your Retirement Fund, Wall Street Journal, July 19, 2022, 
available at https://www.wsj.com/articles/bidens-esg-tax-on-your-retirement-fund-pension-planning-regulation-
climate-change-investment-returns-portfolios-11658245467. 
39 See Pew Research Center, A Majority of Americans Favor Expanding Natural Gas Production to Export to Europe, May 
12, 2022, available at https://www.pewresearch.org/science/2022/05/12/a-majority-of-americans-favor-expanding-
natural-gas-production-to-export-to-europe/. 
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qualifications alone.40  And while ESG funds often exclude gambling companies from their 
investments, 80% of Americans support legalized sports betting.41  Thus, the Commission cannot 
justify its one-way disclosure requirements by convincing itself that everyone believes the ESG 
movement is good or that such information would be immaterial to non-ESG investors. 
 
Just as ESG-minded investors should be protected from “greenwashing” by funds and advisers 
who say they are engaging in ESG voting and engagement when they are not, financially-minded 
investors should be protected from “greensmuggling” by funds and advisers who say they are 
voting and engaging companies to maximize shareholders’ pecuniary interests, but are in fact 
using investor money to promote their own social and political goals.  The proposed rule only 
covers half of the equation, and so should be amended to require disclosure by any fund 
managed by a firm that engages in ESG practices. 

III. The “Nag Rule” Should Be Stricken 

In addition, the provision that Commissioner Peirce has termed the “nag rule” should be stricken 
in its entirety.42   
 
Under the proposed rule, a fund that does not use ESG to screen investments can advertise itself 
as an ESG-Focused fund (and thereby use “ESG” in its name) only if it deploys a sufficiently activist 
“engagement strategy with the companies in which it invests.”  Specifically, this “engagement 
strategy” must be accomplished by sustained advocacy for “one or more specific ESG goals to be 
accomplished over a given period of time.”43  These goals must be “measurable.”44  And 
investment advisors must advocate for them via a series of “ESG engagement meetings” that take 
place as “part of an ongoing dialogue with the issuer regarding this goal.”45  “Infrequent” or “ad 
hoc” ESG meetings with management on do not count.46  Investment firms are told to keep 
detailed notes “memorializ[ing] the discussion of ESG issues” by “creating and preserving meeting 
agendas and contemporaneous notes of engagements.” 47  The number of such meetings must be 
reported to investors. 
 

 
40 See Pew Research Center, Americans See Advantages and Challenges in the Country’s Growing Racial and Ethnic 
Diversity, May 8, 2019, available at https://www.pewresearch.org/social-trends/2019/05/08/americans-see-
advantages-and-challenges-in-countrys-growing-racial-and-ethnic-diversity/. 
41 See Michael Ricciardelli, The Seton Hall Sports Poll, Oct. 10, 2019, available at 
http://blogs.shu.edu/sportspoll/2019/10/10/natl-poll-80-of-americans-support-legalized-sports-betting/. 
42 See Commissioner Hester M. Peirce, Statement on Environmental, Social and Governance Disclosures for Investment 
Advisers and Investment Companies, May 25, 2022, available at https://www.sec.gov/news/statement/peirce-
statement-esg-052522 (“Statement in Opposition). 
43 Proposed Rule at 81. 
44 Id. 
45 Id. 
46 Proposed Rule at 62. 
47 Proposed Rule at 82. 
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As Commissioner Peirce rightly points out, these “proposed requirements are designed to 
manufacture activism by funds on ESG issues.”48  And that is not a good thing.  For competition in 
the ESG investment world, for the American businesses in which they invest, or for the investors 
the rule supposedly protects.   
 

A. The “Nag Rule” Will Harm Competition In The Asset Management Market 
 
First, the rule will undoubtedly harm competition in the market for ESG funds, which will in turn 
harm investors.  That is because while Exxon or Coca Cola may be willing (or even eager) to take 
meetings with the stewardship teams from BlackRock and Vanguard, it will likely be less willing to 
do so with the smaller asset management firms.  Public companies have no obligation to divert 
their limited resources to chatting up ESG-minded investment firms (nor should they).49  They 
have even less of an obligation to embark on the kind of sustained, long-term engagement 
journey the rule requires.  So while public companies may feel pressure to accept meetings from 
BlackRock,50 they will likely decline such invitations when made by the fifteenth or twentieth 
investment fund.  When this inevitably occurs, these smaller investment funds will no longer be 
able to use the coveted “ESG” moniker in their fund name under the newly proposed Names Rule.   
 
The likely result is that the only firms that will be permitted to use “ESG” in fund names will be 
BlackRock, Vanguard, State Street and other established investment firms that are able to get 
public companies to take their calls.  The proposed rule will therefore further entrench the Big 
Three by creating insurmountable barriers to entry for financial start-ups that want to compete.  
The Big Three have already amassed an unimaginable concentration of power;51 any additional 
rules that further tilt the scales in their favor will harm competition, investor choice and the 
marketplace for such services overall. 
 

B. The “Nag Rule” Will Harm American Companies 
 
Second, the “nag rule” will harm public companies.  Corporations do best when they devote their 
limited resources to delivering excellent products and services to their customers, not taking 
meetings with radical investors who want the company to spread divisive political ideologies on 
their behalf.  
 

 
48 Statement in Opposition. 
49 See Part III.B., infra. 
50 See John C. Wilcox & Morrow Sodali, Getting Along with BlackRock, Harv. L. Forum on Corp. Governance, Nov. 6, 
2017, available at https://corpgov.law.harvard.edu/2017/11/06/getting-along-with-blackrock/. 
51 See Testimony of Caleb N. Griffin, Before the Committee on Banking, Housing, and Urban Affairs, June 14, 2022 
available at https://www.banking.senate.gov/imo/media/doc/Griffin%20Testimony%206-14-22.pdf (The Big Three 
currently cast an average of 23.5% of the votes at S&P 500 companies, and that figure is expected to grow to 34.3% by 
2028 and to 40.8% in the following decade.”). 
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As it is, corporate engagement is exploding.52  The Big Three have all expanded their corporate 
stewardship teams in recent years.53  And ESG boutiques have sprung up to lobby for special 
interests as well.54  This bombardment has taken substantial resources away from the 
corporation’s mission.  A single call can involve a half dozen or more participants from the 
company, including someone from the corporate secretary’s office, someone from investor 
relations, the chief sustainability officer, another employee from the sustainability group, a 
director, and a company lawyer.55  The rule will only increase the frequency of these 
engagements, further diverting corporate resources away from creating value for investors.  
 
Further, as a result of this increased engagement, companies will either be pressured to adopt 
divisive political agendas that will hurt shareholder value or they will be forced to waste company 
resources defending their refusal to do so.  Either result is a loss.   
 
The majority of Americans want big companies to stay out of politics.  Hobby Lobby should not be 
able to deny contraceptives to its employees;56 Disney should not weigh in on a proposed sex-ed 
bill.57  When they do, they alienate customers and public perception dives.  Disney’s public 
approval rating, for example, cratered to just 33% after its political fumbles.58  More broadly, one 
study showed that participants’ opinion of a hypothetical company tanked almost 20% upon 
learning that the business had participated in political activity like campaign donations and 
weighed in on abortion rights, gun rights and LGBTS+ rights—regardless of which side the 
company took.59  Thus, to the extent the “nag rule” is “successful” in driving public companies to 
wade into divisive social and political issues, doing so will only harm the companies involved. 
 

 
52 See Vivek Ramaswamy & Riley Moore, the Market Can Curtail Woke Fund Managers, Wall Street Journal, June 9, 
2022, available at https://www.wsj.com/articles/the-market-can-curtail-woke-fund-managers-index-act-votes-
shareholders-11654786033; see also Chet Van Wert, Case Study: The Campaign to Reenergize ExxonMobil, at 11 (Nov. 
2021), available at https://www.stern.nyu.edu/sites/default/files/assets/documents/Case%20Study%20-
%20The%20Campaign%20to%20Reenergize%20ExxonMobil%20-%2011-11-2021.pdf. 
53 See Larry Fink, A Sense of Purpose, Harv. L. Sch. Forum on Corp. Governance, Jan. 17, 2018, available at 
https://corpgov.law.harvard.edu/2018/01/17/a-sense-of-purpose/ (noting that BlackRock planned to double size of 
stewardship team over three years); Chris Flood, Vanguard creates new European stewardship team, Financial Times, 
Feb. 18, 2018, available at https://www.ft.com/content/5dbd7d56-1256-11e8-940e-08320fc2a277 (noting Vanguard 
planned to expand global stewardship team to 30); Madison Marriage, BlackRock, Vanguard and State Street bulk up 
governance staff, Financial Times, Jan. 28, 2017, available at https://www.ft.com/content/657b243c-e492-11e6-9645-
c9357a75844a (State Street tripled its team to 11).  
54 See, e.g., Adasina Social Capital, www.adasina.com.  
55 See Brett McDonnell, et. al., Green Boardrooms?, 53 Conn. L. Rev. 337, 379-80 (2021). 
56 See Kendall Breitman, Poll: Most side against Hobby Lobby, Politico, June 30, 2014, available at 
https://www.politico.com/story/2014/06/poll-hobby-lobby-most-against-limiting-coverage-108425. 
57 Brooks Barnes, Disney, Built on Fairy Tales and Fantasy, Confronts the Real World, The New York Times, Apr. 17, 2022, 
available at https://www.nytimes.com/2022/04/17/business/disney-politics-florida.html. 
58 Hart Research Associates/Public Opinion Strategies, NBC News Study, May 2022, available at 
https://s3.documentcloud.org/documents/22014966/nbc-news-may-poll.pdf. 
59 James R. Bailey & Hillary Phillips, How Do Consumers Feel When Companies Get Political?, Harvard Business Review, 
Feb. 2020, available at https://hbr.org/2020/02/how-do-consumers-feel-when-companies-get-political. 
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The other possibility, of course, is that all this nagging will not lead to corporate change.  There is 
some reason to be optimistic on this front.  One recent study interviewed corporate leaders and 
found that most “companies were already heavily engaged” on these issues and so “the pressure 
[from shareholders] was simply pushing them to better communicate what they were already 
doing.”60  But if that is the case, then the proposed rule’s effect will be to force corporations to sit 
through meetings with activists, only to continue what they were going to do anyway.  The result 
of the rule will be to harm corporations either by wasting their time trying to convince them to 
wade into political issues in ways that will hurt their business or by successfully convincing them 
to do so.   
 

C. The “Nag Rule” Will Harm Investors 
 
Third, the “nag rule” will harm investors.  As discussed above, it will harm the performance of 
underlying companies, which will hurt shareholder value across the board.  It will also reduce 
competition in the market for ESG funds, which will lead to less investor choice and increased 
fees.  And the proposed will also increase compliance costs for ESG funds, both by forcing them to 
partake in this “engagement strategy” and expend resources in reporting it.  These costs will 
surely be passed on in the form of higher fees, with no corresponding value to investors.   
 
Take Vanguard, for example.  Its ESG-branded “Global ESG Select Stock” mutual fund already 
charges an eyepopping 18 times more than its Total Stock Market ETF.61  And it justifies that cost, 
in part, by touting its engagement with companies, including through its “Investment Stewardship 
Program.”  Through that program, Vanguard brags that in 2021, it engaged 1,074 companies via 
1,447 “engagements with directors and other stakeholders.”62  Now, that may sound like a lot of 
nagging to some people, but under the proposed rule, it is likely not enough.  Simple algebra 
shows that Vanguard engages with most companies just once per year.  The proposed rule, on the 
other hand, states that “[t]he Fund should only check the box for . . . engagement with issuers . . . 
if it is a significant means of implementing the Fund’s ESG strategy, meaning that the Fund, as 
applicable, regularly and proactively . . . engages with issuers on ESG issues to advance one or 
more particular ESG goals the fund has identified in advance.”63  While the proposed rule does not 
require a specific number of engagements, once a year would appear to fall into the “infrequent” 
camp rather than the “regular[] and proactive[]” side of the line.   
 

 
60 See Brett McDonnell, et. al., Green Boardrooms?, 53 Conn. L. Rev. 337, 367 (2021). 
61 Compare Vanguard Global ESG Select Mutual Fund, available at https://investor.vanguard.com/investment-
products/mutual-funds/profile/veigx#overview (reflecting .56% cost ratio), with Vanguard Total Stock Market ETF, 
available at https://investor.vanguard.com/investment-products/etfs/profile/vti (reflecting .03% cost ratio). 
62 See Vanguard, Investment Stewardship 2021 Annual Report, at 8, available at 
https://corporate.vanguard.com/content/dam/corp/advocate/investment-stewardship/pdf/policies-and-
reports/inv_stew_2021_annual_report.pdf. 
63 Id. at 334. 
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To be clear, the additional meetings, for the sake of being able to check the box, are not going to 
increase the value of Vanguard’s funds, even by Vanguard’s own estimations.  Vanguard’s Head of 
Investment Stewardship John Galloway has said as much: “We are not going to talk to every 
portfolio company every quarter”; doing so is not “constructive [to] long-term engagement” and 
will not help “shareholder value.” 64 But if Vanguard’s lucrative line of ESG funds wants to be able 
to advertise that they engage with issuers—and surely they do65—they are going to spend time, 
money and effort reaching out companies more frequently, even though they believe doing so 
will harm investors.   
 
The “nag rule” is therefore especially pernicious and should be excluded from any final rule.       
 

*   *   * 
 
We thank you for taking the time to review our input and are happy to be of further assistance as 
this endeavor proceeds.  Should you have any questions about our views, please do not hesitate 
to reach out to me directly. 
 
Sincerely, 
 
s/Rachel Paulose 

Rachel Paulose 
General Counsel 
Strive Asset Management, LLC 

 
 

 
 

 
 

 
64 Allie Rutherford, Engaging with Vanguard, Harv. L. Sch. Forum on Corp. Governance, May 13, 2022, available at 
https://corpgov.law.harvard.edu/2022/05/13/engaging-with-vanguard-2/. 
65 See, e.g., Vanguard Press Release, Vanguard Publishes 202 Investment Stewardship Report, Sept. 15, 2020, available 
at https://corporate.vanguard.com/content/corporatesite/us/en/corp/who-we-are/pressroom/Press-Release-VG-2020-
Investment-Stewardship-Annual-Report-Appointment-091520.html (touting engagement with 800 companies); 
Vanguard Press Release, Vanguard to Expand ESG Lineup with Positive Impact Stock Fund, Jan 19, 2022, available at 
https://corporate.vanguard.com/content/corporatesite/us/en/corp/who-we-are/pressroom/Press-Release-VG-to-
Expand-ESG-Lineup-with-Positive-Impact-Stock-Fund-011922.html. 




