
 

 

 

 

   
  

  
 

 
 

 
 
          
 
 

    
 
 

   
 

     
    

   
 
 

          
           

          
 

 
   

 
         

          
          

           
            

            
           

              
            
             

 

             
            

            
            

              
            

     
            

              
              

   

1735 Market Street 
43rd Floor 
Philadelphia, PA 19103 
215.567.6100 

pfm.com 

December 9, 2019 

-Delivered via electronic mail-

Ms. Vanessa Countryman 
Secretary 
U.S. Securities and Exchange Commission 
100 F Street NE 
Washington, DC 20549 

Re: Notice of Proposed Exemptive Order Granting a Conditional Exemption 
from the Broker Registration Requirement of Section 15(a) of the Securities 
Exchange Act of 1934 for Certain Activities of Registered Municipal 
Advisors 

Dear Ms. Countryman: 

Public Financial Management, Inc. (“PFM”)1 submits these comments on 
the above-referenced proposal by the U.S. Securities and Exchange Commission 
(“Commission”) to grant a conditional exemption from the broker registration 
requirement for certain activities of registered municipal advisors (the “Proposal”).2 

PFM fully supports the Commission’s proposal to clarify the uncertainty faced by 
registered municipal advisors as to whether the conduct of their municipal advisory 
activities would subject them to broker-dealer registration. This uncertainty can 
result in a chilling effect on a registered municipal advisor’s ability to fulfill its 
fiduciary duty and provide the full range of municipal advisory services that 
Congress intended in adopting a new regime for the registration and regulation of 

1 PFM offers financial advisory and management and budget consulting services to 
municipal entity clients (“Municipal Issuers”). Specifically, with respect to financial advisory 
services, PFM provides Municipal Issuers with independent financial advice on capital formation, 
bond pricing and debt management, quantitative strategies, and capital and strategic planning, 
among others. With respect to management and budget consulting, PFM advises Municipal Issuers 
on capital and operating budgets, organizational improvement, workforce consulting, and health and 
human services management. 
2 Proposed Exemptive Order Granting a Conditional Exemption from the Broker 
Registration Requirements of Section 15(a) of the Securities Exchange Act of 1934 for Certain 
Activities of Registered Municipal Advisors, SEC Rel. No. 34-87204; File No. S7-16-19 (Oct. 2, 
2019) (“Proposing Release”). 
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municipal advisors under the Dodd-Frank Wall Street Reform and Consumer 
Protection Act (“Dodd-Frank”). PFM also agrees with the Commission that the 
narrow scope of the Proposal for registered municipal advisors participating in the 
direct placements of municipal securities to “Qualified Providers” would not 
jeopardize or compromise in any way the Commission’s effective oversight and 
enforcement of its broker registration and regulatory requirements in other 
circumstances. 

PFM agrees with the Commission that there are certain limited 
circumstances in which a registered municipal advisor should be permitted to solicit 
investors in connection with the direct placement of municipal securities by a 
Municipal Issuer (“Direct Placement”) without registering as a broker. In fact, the 
imposition of broker registration and regulatory requirements on a registered 
municipal advisor for the performance of municipal advisory activities will either 
serve no regulatory purpose or prevent the registered municipal advisor from acting 
in the best interests of the Municipal Issuer if the registered municipal advisor is 
required to also act as a broker in the same Direct Placement. Given the imposition 
of a statutory fiduciary duty, a registered municipal advisor, even if also registered 
as a broker, could not act as both a registered municipal advisor and a registered 
broker in the same Direct Placement given their conflicting obligations. 
Accordingly, broker registration of registered municipal advisors engaging in 
municipal advisory activities would serve no regulatory purpose in Direct 
Placements. 

I. The Commission Should Adopt the “Qualified Provider” Definition, as 
Proposed 

Under the Proposal, a registered municipal advisor would not be subject to 
broker registration if, among other things, the municipal advisor limited its 
solicitation to investors that meet the definition of “Qualified Provider.” The 
Proposal would define “Qualified Provider” to mean (i) a bank, savings and loan 
association, insurance company, or registered investment company; or (ii) an 
investment adviser registered with the Commission or with a state; or (iii) any other 
institution with total assets of at least $50 million. The Proposal seeks to limit the 
universe of Qualified Providers to entities that would otherwise be an “institutional 
investor” under FINRA rules or a sophisticated municipal market professional 
(“SMMP”) under the rules of the Municipal Securities Rulemaking Board 
(“MSRB”), with the exception that a Qualified Provider could not be a natural 
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person. PFM fully supports the Proposal’s narrow scope of the exemption to those 
investors with “a certain level of investor sophistication.”3 As the Commission 
noted, FINRA and the MSRB have also recognized that institutional investors that 
are capable of evaluating the investment risks and market value independently, both 
in general and with regard to particular transactions, may not need the same 
protection as retail investors. 

PFM also agrees with the Commission’s efforts to maintain regulatory 
consistency in relying upon existing definitions under FINRA and MSRB rules to 
define Qualified Provider. The importance of regulatory consistency cannot be 
overlooked and has been recognized by regulators as an important factor in 
developing or amending regulatory obligations. For example, when FINRA 
implemented its then new suitability requirement in 2012, the MSRB amended its 
definition of SMMP in order “to maintain consistency with the revised FINRA 
suitability rule for institutional customers.”4 The MSRB even adopted an 
institutional customer affirmation requirement “consistent with the affirmation 
requirement of FINRA Rule 2111, so the dealer’s receipt of the affirmation 
requirement by FINRA Rule 2111 would satisfy the affirmation requirement of the 
revised SMMP definition.”5 For registrants, including registered municipal 
advisors, regulatory consistency makes compliance with different regulatory 
regimes less burdensome.6 Disparate standards create unnecessary compliance 
difficulties. 

In addition to regulatory consistency, the proposed definition of Qualified 
Provider would enable a registered municipal advisor to consider and advise its 
Municipal Issuer clients on an appropriate range of potential sophisticated investors 
to meet the client’s financing needs. Any reduction in the scope of the Qualified 
Provider definition would necessarily result in fewer options for Municipal Issuer 
clients. There appears to be no real basis for singling out a single category of 
institutional investor if the basis of the relief is that certain institutional investors 

3 Proposing Release at 11. 
4 MSRB Notice 2012-16 (March 26, 2012). 
5 Id. 
6 See also Letter to Ms. Elizabeth M. Murphy, Secretary, Securities and Exchange 
Commission from the Securities Industry and Financial Markets Association (“SIFMA”) dated 
August 25, 2011, regarding SR-FINRA-2011-035 (urging the Commission and FINRA to 
“harmonize the multiple the multiple definitions of the terms ‘institutional investor’ and 
‘institutional account’ in the FINRA rulebook” as “disparate standards create serious compliance 
difficulties for members”). 
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are capable of evaluating the investment risks and market value independently, both 
in general and with regard to particular transactions. Furthermore, reducing the 
Qualified Provider definition to a subset of the proposed definition (e.g., banks) 
could place a registered municipal advisor in the uncertain position of having to 
choose between fulfilling its fiduciary obligations or meeting the conditions of the 
exemption if the registered municipal advisor were to determine that a non-bank 
institutional investor would provide the best financing option to the Municipal 
Issuer client. 

Based on the foregoing, PFM fully supports the Commission’s adoption of 
the definition of “Qualified Provider,” as proposed. 

II. The Commission Should Eliminate the Single Qualified Provider 
Condition 

In order to rely on the exemption, the Proposal would require, among other 
things, that the solicitation is in connection only with a potential direct placement of 
an entire issuance of municipal securities with a single Qualified Provider by the 
registered municipal advisor’s Municipal Issuer client. The Commission stated that 
the single Qualified Provider condition reflects its understanding of how these 
transactions are structured currently. However, PFM’s experience differs from the 
Commission’s understanding. In fact, two or more providers can be involved to 
meet the financing needs of a Municipal Issuer client. This is often the case in 
smaller jurisdictions where a local bank may not be able to prudently purchase the 
entire financing but desires to support the Municipal Issuer as an investor/lender. 
Even in larger jurisdictions, a provider may prefer having other providers involved 
in the financing for risk apportionment and other considerations. From a Municipal 
Issuer’s perspective, the single Qualified Provider requirement can limit the issuer’s 
ability to structure the financing in a way that best meets its needs. The proposed 
requirement also does not contemplate the possibility that a Municipal Issuer may 
wish to finance a particular project in multiple stages with the possibility of issuing 
municipal securities for each stage with different providers. Given that the 
Commission’s sole rationale for the single Qualified Provider was based on its 
understanding of how these transactions are currently structured, PFM respectfully 
requests that the Commission reconsider and eliminate or refine the single Qualified 
Provider requirement from the Proposal. 
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III. Concerns that Direct Placement Contemplated by the Proposal Are 
Intended for Resale into the Secondary Market 

In the Proposing Release the Commission asked commenters to address 
whether the Proposal would increase the possibility of resale of the municipal 
securities issued through the Direct Placements into the secondary market and 
whether such secondary market trading would raise any additional investor 
protection concerns. PFM does not believe the Proposal itself would increase the 
likelihood that Qualified Providers could resell the municipal securities obtained 
through the Direct Placement or raise any additional investor protection concerns. 
The Proposal would provide broker registration relief to registered municipal 
advisors in the context of Direct Placements, not in connection with the purchase or 
sale of municipal securities in the secondary market. Nothing in the Proposal 
further enhances nor restricts a Qualified Provider’s ability to resell the municipal 
securities obtained through Direct Placement in the secondary market. Therefore, 
providers intent on purchasing and holding municipal securities will continue to do 
so and providers intent on purchasing and reselling the municipal securities will be 
able to continue to do so within the existing regulatory framework. The Proposal 
focuses on needed clarity of the role of the municipal advisor in providing advice to 
municipal issuer clients in financing alternatives involving Direct Placements and 
does not alter the continued regulation of secondary market resale of such 
placements. 

PFM appreciates the opportunity to provide comments to the Proposal and 
looks forward to any continuing dialogue. If you have any questions or would like 
further information, please contact either Cheryl Maddox or Leo Karwejna at 215-
567-6100. 

Sincerely, 

Cheryl Maddox Leo Karwejna 
General Counsel Chief Compliance Officer 

Leo Karwejna


Leo Karwejna


Leo Karwejna


Leo Karwejna


Leo Karwejna


Cheryl Maddox


Cheryl Maddox


Cheryl Maddox


Cheryl Maddox


Cheryl Maddox



