
	

	

 

   
    

	 	 	

   

	
	

 
    

	

 
 
 

 
 

 
  

 
 

 
  

 
 

 
 

  
 

 

   
 

   

 
 

    
  

 

6330 Lamar Avenue, Suite 200 
Overland Park, Kansas 66202 
Jeff White, Managing Member 

December 5, 2019 

Ms. Jill M. Peterson 
Assistant Secretary 
US Securities and Exchange Commission 

VIA ELECTRONIC DELIVERY 

Dear Ms. Peterson: 

In its Request for Comment related to File Number S7-16-19 (Proposed Exemptive Order 
Granting a Conditional Exemption from the Broker Registration Requirements of Section 
15(a) of the Securities Exchange Act of 1934 (“Act”) for Certain Activities of Registered 
Municipal Advisors) (“RFC”), the US Securities and Exchange Commission 
(“Commission”) seeks input from market participants related to potential modifications to 
broker registration requirements for municipal advisors providing advice with respect to 
certain direct placements of municipal securities. We are writing today in support of the 
proposed modifications as drafted. 

Columbia Capital Management, LLC (“Columbia Capital”) is a non-dealer registered 
municipal advisor. As part of our statutory duty of care, we are obligated to consider direct 
placements when suitable for our clients as alternatives to competitive sales or traditional 
negotiated sales. Fundamentally, we believe the modifications proposed by the Commission 
will allow us to continue to meet our statutory duty without potentially running afoul of 
broker registration requirements. While many institutional investors purchasing municipal 
securities through direct placement are comfortable involving a registered broker in the 
capacity of placement agent, some bank buyers are not. In our experience, some banks take 
great pains to ensure such purchases are booked as loans rather than securities under the so-
called Reves test and will not agree to use a placement agent as a result (because the 
presence of a broker is a bad fact under the test). In those cases we are forced to meet our 
statutory duty of care to our client while putting ourselves in jeopardy of a finding by the 
Commission that we should have been registered as a broker under the Act. 

This conflict is untenable. It is important for the Commission to understand that, 
particularly with unrated issuers/borrowers or those with very low credit quality, the 
universe of potential direct purchase buyers may be a single investor. In those cases, we can 
either choose to serve our client and expose our firm to an unfavorable interpretation of our 
role under the Act, or we can ask the client to enter into the transaction without the benefit 
of a municipal advisor. Neither choice seems to fit within our mandate under the Municipal 
Advisor Adopting Release (as defined in the RFC). 
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Response • RFC File Number S7-16-19 • 2 

Our specific responses to certain questions raised in the RFC follow: 

1. Has the Commission appropriately identified the activities in which a registered 
municipal advisor would be able to engage when representing a municipal entity or 
obligated person in connection with direct placements pursuant to the exemption? 
Please explain. 

Yes. The proposed regulatory relief gives municipal advisors the ability to fulfill their 
statutory duty of care to their clients: identifying the suitability of a direct purchase 
(which might include some form of competition, such as a request for proposals); 
identifying a potential, qualified purchaser; negotiating the terms and conditions of the 
financing with that qualified purchaser on behalf of our client; working together to bring 
the transaction to successful close. 

2. Should any of the identified activities proposed to be included be eliminated or 
modified? Please explain. 

No. The proposed regulatory relief provides just enough space for a municipal advisor to 
accomplish its goals and to meet its statutory duty. The disclosure requirements 
proposed appear to be reasonable for both the municipal advisor and any Qualified 
Provider. The limitation of the relief to transactions with a single Qualified Provider 
appears to provide reasonable protections against “scope creep.” 

3. Has the Commission appropriately defined Qualified Provider? If not, what would be 
a more appropriate definition and why? 

Yes. In our practice we would expect to use the proposed regulatory relief most 
commonly with bank purchasers. 

4. Should the definition of Qualified Provider be edited to add “credit unions”? If so, 
please explain? 

Yes. Although our firm has not been involved in a direct purchase with a credit union, 
we are in favor of broadening the potential investor base for our clients, within the 
appropriate guardrails included in the proposed regulatory relief. 

5. Does the definition of Qualified Provider, together with the required conditions, 
provide adequate assurance that the potential investors included in such definition 
will be sufficiently able to evaluate the creditworthiness of the Municipal Issuer and 
the relevant terms of the direct placement offering, among other things? If not, please 
explain? 

Yes. We do not believe the proposed regulatory relief weakens investor protections 
compared with the alternative, which is requiring the use of a registered broker as a 
placement agent. In our experience, the role of the placement agent, particularly in bank 
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Response • RFC File Number S7-16-19 • 3 

direct purchases, tends to be very limited in these transactions. Investors in this space 
tend to have fairly rigorous credit analysis requirements; we would not expect the 
proposed regulatory relief to weaken those. The Commission’s definition of Qualified 
Provider comports with existing regulatory classifications designed to ensure a minimum 
level of buyer sophistication. 

6. Should the Commission limit the exemption to direct placements of a specific size 
threshold—e.g., limited by aggregate principal amount or by Municipal Issuers with 
a limited aggregate amount of municipal securities outstanding? If so, why and how 
should the Commission define such thresholds? 

No. The range of issuers and borrowers using direct purchases is quite broad, in our 
experience, and the motivations for using them varies considerably. In our work with 
unrated and often credit-challenged non-profit borrowers, there is often no reasonable 
path to a capital markets transaction—a direct purchase is often their only way to access 
the tax-exempt market. These entities may have very little or no outstanding debt and, 
because of their financial capacity, the transactions tend to be small. 

On occasion, our larger, high credit quality, frequent issuer governmental clients will use 
direct purchase offerings for convenience reasons: it is quicker, perhaps allowing them to 
avoid a timing conflict with regularly-scheduled governing body meetings or a payment 
deadline; it may be more cost-effective for a shorter-lived or smaller-sized transaction; 
and it typically entails lesser administrative burden. 

The market, itself, already imposes practical limitations on transaction size and investors 
in this space, in our experience, have rigorous internal credit review processes. 

We encourage the commission to make the proposed regulatory relief available to both 
Municipal Issuers and Obligated Persons and not to impose constraints on the size of an 
individual transaction or on the amount of debt such Municipal Issuers or Obligated 
Persons might or might not have outstanding at the time they undertake a specific 
transaction. 

7. Should the exemption for municipal advisors with respect to direct placements be 
conditioned on municipal advisors being precluded from engaging in solicitation 
activities on behalf of their Municipal Issuer clients? If so, which activities and why? 
Please explain. 

No. We do not believe municipal advisors should be precluded from soliciting activities 
on behalf of Municipal Issuer clients with respect to direct placement transactions. We 
are aware of the nature of certain solicitation restrictions previously recommended by 
industry participants, including a limit on the number or location of banks a municipal 
advisor can solicit, or requiring that the issuer/borrower have an existing relationship 
with a prospective investor. We oppose such restrictions, which we believe would 
unnecessarily restrict the market for governmental and non-profit borrowers—especially 
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for smaller, unrated borrowers that already face very limited market access—and directly 
increase borrowing costs. 

Further, we do not believe that the proposed exemptive relief would cause investors to 
mistakenly assign “gatekeeping” responsibilities to municipal advisors. This concern is 
mitigated by the guardrails identified in the Commission’s RFC: limiting potential 
investors to those with a minimum level of sophistication; and, requiring that a 
municipal advisor explicitly disclose that it represents solely the interest of the Municipal 
Issuer and not the Qualified Provider. 

8. Has the Commission appropriately defined the conditions that should apply to the 
proposed exemption? Please explain. 

Yes. We believe the proposed regulatory relief as written provides the right mix of relief 
and guardrails to permit municipal advisors to fulfill their duty of care without 
producing an unintended weakening of the broker registrations requirements under the 
Act. 

9. Should any of the proposed conditions be eliminated or modified? Please explain. 

No. We do not believe any material changes are warranted to the regulatory relief as 
written. 

10. Are there other or different conditions that should apply to the proposed exemption? 
Please explain. 

No. We do not believe any material changes are warranted to the regulatory relief as 
written. 

11. Are there any specific written disclosures to Qualified Providers that should be 
required, beyond those that are a condition of the proposed exemption? For example, 
should the municipal advisor be required to provide a written disclosure to the 
Qualified Provider that it may elect to engage a registered broker or other 
intermediary for the transaction? Please explain. 

In the proposed regulatory relief, we believe the Commission has struck the right balance 
on written disclosures. 

12. Should the exemption be expanded to include transactions in which multiple 
Qualified Providers purchase portions of the entire municipal securities offering 
directly from the Municipal Issuer? What are the relevant issues for the Commission 
to consider in determining whether such an expansion is necessary or appropriate in 
the public interest, and consistent with the protection of investors? For example, 
would the participation of multiple purchasers necessitate additional or different 
conditions or present heightened investor protection concerns? Please explain. 
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No. The restriction to a single Qualified Provider appropriately limits the scope of the 
regulatory relief to allow municipal advisors to meet their statutory duty of care. If 
multiple Qualified Providers are required to complete the purchase of a transaction, it is 
a reasonable requirement that a registered broker be involved. 

The proposed regulatory relief as written provides the right mix of relief and guardrails 
to permit municipal advisors to fulfill their duty of care without providing for an 
unintended weakening of the broker registrations requirements under the Act. 

13. Is the type of direct placement contemplated by this proposed exemptive order 
typically resold into the secondary market? If so, how often and to what type of 
investor? Does the possibility of such a resale raise any investor protection concerns? 
If so, please explain. How should the Commission address those concerns? 

Our experience is that direct placement transactions are not typically resold into the 
secondary market, that they carry non-retail bond denominations and they often impose 
transfer restrictions. It would be reasonable for the Commission to impose requirements 
that municipal securities purchased subject to this proposed regulatory relief carry one or 
more such protections (large denominations, transfer limitations to Accredited Investors 
or Qualified Institutional Buyers, etc.) to ensure that secondary market investors for the 
transaction are limited to, at a minimum, the standard imposed by the definition of 
Qualified Purchasers. 

14. Under the proposed definition of “Municipal Issuers,” the exemption would apply to 
conduit transactions involving obligated persons—i.e., the issuance of municipal 
securities by a municipal entity to finance a project to be used primarily by a third-
party obligated person, such as a non-profit hospital or private university. Are there 
reasons the exemption should not apply with respect to obligated persons? If so, why 
not? If the exemption should apply, should the Commission impose additional or 
different conditions concerning those transactions? Should the exemption be 
conditioned on additional or different disclosure requirements for transactions 
involving obligated persons? Please explain. 

We strongly encourage the Commission continue to include Obligated Persons within the 
definition of Municipal Issuer as the direct purchases contemplated in the proposed 
regulatory relief have become an extremely important source of liquidity for such 
borrowers. Further, our experience is that the bank purchasers, in particular, serving 
these entities are more likely to reject requests to engage registered brokers as placement 
agents as the purchasers believe such actions weaken their ability to treat such purchases 
as loans on their balance sheet. 

The scope of the relief proposed by the Commission is appropriate for both municipal 
issuers and obligated persons; no distinctions are necessary. 

15. Should the Commission, instead of granting the conditional exemption, require 
municipal advisors wishing to solicit Qualified Providers for direct placements on 
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behalf of their Municipal Issuer clients to also register as brokers? For example, 
would a broker registration requirement provide necessary protections for investors, 
and if so, what specific protections would result from broker registration with respect 
to direct placement transactions? What would be the impact of such a requirement on 
municipal advisors operating in this space, in terms of both cost and competitive 
considerations? Please explain. 

No. Such a requirement would produce an unhelpful blurring between dealer-MAs and 
non-dealer MAs, to the detriment of municipal issuers and obligated persons. Given the 
limited universe of potential investors under the proposed regulatory relief, we do not 
see risks to investors resulting from the proposed regulatory relief that are not already 
present with these transactions where registered brokers serve as placement agents. 

A requirement that non-dealer MAs register as brokers would cause conflicts with 
MSRB G-23, which prohibits role switching. Under G-23, if a municipal advisor is 
acting as a registered broker for a direct purchase it cannot also serve as a municipal 
advisor on the same transaction; weakening this prohibit risks returning the industry to 
the compliance limbo the proposed regulatory relief aims to address. Additionally, such 
a situation could cause confusion about whether the municipal advisor advising on a 
direct purchase would be subject solely to the MSRB G-17 “fair dealing” standard or to 
its statutory fiduciary duty/duty of care to the municipal issuer/obligated person, 
respectively. 

16. With respect only to direct placement transactions described above, what are the 
practical implications of the requirements resulting from broker registration, for 
example those related to any due diligence or other investor protection obligations, 
that are not applicable to municipal advisors? What are the practical implications of 
the differences between broker obligations and municipal advisors’ fair dealing 
obligations? Please be specific and limit the context of the response to direct 
placements in which a single institutional investor purchases the entire issuance. 

As a non-dealer MA, it is challenging for us to answer this question as we are not 
familiar with the nuances of the registered broker regulatory regime. We suggest, 
though, that the Commission be more concerned about impacts to issuers and borrowers 
from the blurring of lines between MAs and registered brokers than to investors in the 
context of the proposed regulatory relief. The loss of a clear distinction between a broker 
under a fair dealing standard and a municipal advisor having a fiduciary duty or duty of 
care is damaging to the regulatory regime the SEC and MSRB have been building since 
2014. 

Firms acting as a municipal advisor under the proposed regulatory relief should be 
clearly subject to a statutory fiduciary duty or duty of care for municipal entities and 
obligated persons. Because the proposed regulatory relief limits its effect to banks and 
other sophisticated investors that are well positioned to perform independent credit 
analysis, we encourage the Commission to lean to the side of protecting 
issuers/borrowers in its work on this proposal. 
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Managing Member 
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17. Would the proposed exemption have a competitive impact—either positive or 
negative—on municipal advisors and/or brokers? For example, would this proposed 
exemption facilitate capital formation for smaller Municipal Issuers? Are the costs of 
engaging a broker for direct placements burdensome for smaller Municipal Issuers? 
Please explain. 

The key benefit from the proposed regulatory relief is that municipal advisors would be 
better able to meet their statutory duty of care, particularly in situations where a direct 
purchase is suitable and desirable for an issuer/borrower, but the direct purchaser is 
unwilling to permit the issuer/borrower to engage a placement agent. Although the cost 
of engaging brokers as placement agent for direct placements is typically not 
burdensome, as noted throughout our comments, not every purchaser will agree to an 
issuer/borrower engaging a placement agent because the presence of a broker weakens 
the purchaser’s facts under the Reves test. 

Our duty of care should not obligate us to leave an issuer/borrower without the benefit 
of a municipal advisor on a transaction when this result occurs. For us, this is the key 
consequence of the Commission failing to provide the regulatory relief proposed. 

We do not believe the proposed regulatory relief is likely to materially change the 
competitive balance in the market, to materially reduce fee income to registered brokers, 
to materially improve fee income for municipal advisors or to facilitate capital formation 
for municipal advisors. 

We appreciate the opportunity to comment. 

Respectfully submitted, 

COLUMBIA CAPITAL MANAGEMENT, LLC 




