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Monday, October l, 2007 

The I'IonorableChristopherCox, Chaiman 
The llonorable AnnetteL. Nazareth,Commissioner 
The HonorableKathleenL. Casey, Commissioner 
The I lonorablePaulS.  Atk i r rs ,  Commiss ioner  rl$.*LfiuIiiUS Securities andExchangeCommission 
100 F Street, NE ' lCT0 3 2r ; l /
Washington,DC 20549 

RE: File Number S7-16-07andS7-17-07 

Dear Mr. Chairman andCommisstoners 

William Michael CunninghamandCreativeInvestmentResearch,Inc. (CIR) appreciatethe time and 

effort the Commission has devoted to the proposed SEC rules issued as File Number S7-16-07and S7-17­

07, but we oppose the proposalsfor reasons detailedin the attached document-

We understand that: 

..Commentssentvia paper will be converted to PDF and then postedon our website,We do not edit 

personal identifying information from submissions; submit only information thatyou wish to make 

availablepublicly." 

We do not rvish to make the appendix sections(Appendix I and II) public, sincethey contain confidential 

andproprietary information. We'"l.ill electronicallysubmit a comment to the SEC without those 

attachments. 

Thank vou. 

iam Michael Cunningbam

Social InvestingAdviser

for William Michael Cunninghamand Creative InvestmentResearch,Inc.
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Monday, October L,2OO7 

Ms.NancyMorris 
Secretary 
UNITEDSTATESSECURITIESAND EXCHANGECOMMISSION 
100 F Street,NW 
Washington,D.C.20549-9303 

RE:  F i le  Number37-16-07and57-17-07 

Dear Ms.Morris: 

Wi l l iamMichaelCunninghamand Creat iveInvestmentResearch,Inc.  (CIR)  
appreciatethe time and effort the Commissionhasdevotedto the proposed 
SECrules issued as F i le  Number 57-76-07andS7-17-07,but we oppose the 
proposalsfor reasons detailed below' 

The importanceof these rule proposalsis clear: 

"..43resolutions(askingcompanieshow they wil lcopewith cl imate change) 
wereintroducedto the shareholders of Americanmeetings firmsthisyear, 
accordingto the InvestorNetworkon Climate Risk,a coalit ionof green 
investors."t 

Whilewe support the Commission'sefforts, under the Chairman's leadership, 
to revise "current proxy rules and relateddisclosurerequirements,"if the 
proposedruleshad been in placevirtually none of theseresolutionscould 
have been offered. Yet, "a motioncall ingfor Exxon Mobil, an American oil 
giant, to set targetsfor (greenhousegas) emissionscuts, won the approval 

| "Climate Change.Heary weather:Firms are coming untler increasing pressureto sa-V more ahout global
'76. 

uznzlag. " The Economist, September22, 2001 . Page 
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Giventhis, we concludethat the proposedrevisions do not "more effectively 
servethe essentialpurposeof facil i tating the exercise of shareholders'r ights 
understate law." They constrict, ratherthan expand, shareholders rights. 

We note that "the Commissionheld three roundtables in May 2007. This 
seriesof roundtables began with a re-examinationof the fundamental 
principlesof federalism that providethe contextfor our role under Section 
14(a) of the Exchange Act."We urge the Commissionto get opinions on 
thesematters from a more culturally and economically diverseset of 
persons. 

Background 

Wi l l iam Michael  Cunninghamregis teredwi th  the U.S.  Secur i t ies  and 
ExchangeCommissionas an Investment Advisor on February 2, 1990. He 
registeredwith the D.C. Public Service Commission as an Investment 
Advisor on January 28, 1994. Mr. Cunningham managesan investment 
advisory and researchfirm, CreativeInvestmentResearch,Inc. 

CreativeInvestmentResearch, Incorporated, a Delaware corporation, was 
founded in 1989 to expand the capacityof capital markets to providecapital, 
credit and financialservices in minority and underserved areasand markets. 
We have done so by creating new financial instruments and by applying 
existingfinancial market technology to underserved areas.The Community 
DevelopmentFinancialInstitutionFundof the US Department of the 
Treasurycertif ied the firm as a Community Development Entity on August 
29,2003. The SmallBusinessAdministrationcertif iedthe firm as an B(a) 
programparticipanton October 19, 2005. We have not received any 
revenue due to our participationin the B(a) program. 

Mr. Cunningham's understanding of capital markets is basedon firsthand 
knowledge obtained in a number of posit ionsat a diverse set of major 
f inancial institutions. He served as SeniorInvestment Analyst for an 

' Ibid.
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insurancecompany.Mr. Cunninghamwasan Inst i tu t ionalSales 
Representativein the Fixed Income and Futures and Options Groupfor a 
leadingWallStreetfirm. 

In  1991,  Mr.  Cunningham createdthe f i rs t  systemat ic  bank analys is  system 
usingsocial and financial data, the Fully Adjusted Return@ methodology' In 
1992, he developed the first CRAsecurit ization,a Fannie Mae MBS security 
backedby home mortgage loans originated by minority banks and thrifts. . 

In 2001, he helped createthe first predatorylending remediation/repair MBS 
secur i ty .3  

Mr. Cunninghamalso served as Director of Investor Relations for a New York 
StockExchange-tradedfirm. On November 16, 1995, his f irm launchedone 
of the f irst investment advisorwebsites. He is a member of the CFAInstitute 
and of the Twin Cities Societyof Security Analysts, Inc. 

l 

Pool Client Originator SocialCharacteristics 

FN374870 Faith-basedPension Fund National Mortgage 
Broker 

Mortgagesoriginated by minority 
and women-owned linancial 
institutionssera.'ingareas of high 
social need. 

FN296479 

FN300249 

GN440280 Utility Company Pension Fund 

FN3 74869	 Minority-o$,ned 
financial institutions 

FN376162 

FN254066 Faith-basedPensionFund Local bank Predatorylending remediation 
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The f i rm and Mr. Cunninghamhavelongbeenconcernedwith the integrity of 
the bankingand securit ies markets: 

In  September ,1998,Mr.Cunninghamopposedthe appl icat ion,  
approvedby the Federal ReserveBoardon September 23, 1998, 
by TravelersGroup Inc., New York, New York, to become a bank 
holdingcompanyby acquiring Citicorp, New York, Newyork, and 
to retaincertain nonbanking subsidiariesand investmentsof 
Travelers,includingSalomon Smith Barney Inc., Newyork, New 
York. Mr. Cunninghambased his opposit ionon the fact that 
SalomonSmith Barney Inc. had a history of attempting to 
monopolizemarketsand defrauding investors.This single fact 
renderedthe merger potential lyinjuriousto the publicwelfare. 

Specif ically,Mr. Cunningham felt the merger was not consistent 
wi th  12 U.S.C.  Sect ion 1841 et .  seq. ,  the Bank Hold ingCompany 
Act of 1956.The Act states that: 

"The (Federal Reserve)Boardshall not approve ­
(B) any other proposedacquisi t ionor merger or consol idat ionunder 

th,s section whose effect in any section of the country may be 
substantiallyto lessen competition,or to tend to create a monopoly,or 
whichin any other manner would be in restraint  of  t rade.. , ,  

On April 28, 2003, Cit igroupGlobal Markets Inc. and Salomon 
Smith BarneyInc. (SSB)settledan S.E.C.enforcementaction 
involvingconfl ictsof interest between research and investment 
bankingoperations.Citigroup Global Markets Inc. and Salomon 
Smi th Barney Inc. pa idf ines to ta l ing 9400mi l l ion.The f i rms 
were found, aeain, to be defrauding investorsby operating 
schemesin restraint of trade. 

.  	 On Monday,Apr i l  11,  2005,  Mr.  Cunninghamspokeon behal f  o f  
investorsat a fairness hearingregardingthe 91.4 bil l ion dollar 
Global Research AnalystSettlement.The hearing was held in 
Courtroom 11D of the Daniel Patrick MoynihanUnited States 
Courthouse,500 PearlStreet, New York, New York. No other 
investment advisor testified at the hearing. On April 22, 2005, as 
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a directresult of Mr. Cunningham'stestimony,the Court 
extendedthe publicationscheduleand orderedthat the notice 
scheduIe inc |udepub| ica t ionsd i rec tedatWomenandminor i t ies .  
(See: http://www sec.gov/spotlight/globalsettlement/ordero47205 ' pdf ) 

o 	Ratherthan supportand engagein the typesof predatory 

subprimelendingpracticesthat havenegativelyimpactedthe 
mortgagemarketand the countryas a whole,we proposedto 
developalternative,sociallyresponsiblemethodsto enhance 
homeownershipopportunit iesfor minorit ies and women'As an 
B(a) firm, we submittedan unsolicitedproposalto Departmentof 
Housingand UrbanDevelopment(HUD)on Apr i l7 ,2006 '  In  our  
proposal,we offered to researchand create a collaborative, 
market-basedapproachto increasemarket participationin 
a HUD-basedsociallyresponsiblemortgagelendingprogram' 
HUDrepliedthat the "Officeof PolicyDevelopmentand Research 
(to whom we submitted the proposal)is not in a posit ionto 
supPortthis activitY." 

Recently,we have observed severalcaseswherecorporatemanagement 
unfairlytransferredvaluefrom outsiderto insider shareholders."These 
abuseshave been l inkedto the abandonment of ethicalprinciples.Faulty 
market practicesmask a company'strue value and misallocatecapitalby 
movinginvestmentdollarsfrom deservingcompaniesto unworthy 
com Da nies. 

Signalmarket participantshave abandoned ethicalprinciplesin the pursuit 

a Including,but not limited to, Adlephia Communications.Alliance CapitalManagement,AmericanExpress


Financial.4merican Funds,AXA Advisors, Bank of America's NationsFunds,Bank One, Canadian Impeial


Bank ofcommerce, canary capital, charles Schwab,cresap,Inc., Empire FinancialHoldings,Enron.Fanoie


Mae, FederatedInvestors,FleetBoston,Franklin Templeton,Fred Alger Management, FreddieMac" Fleemont


InvestmentAdvisors.Gateway,Inc.,Global Crossing,H.D. Vest lnvestment Securities,HeartlaDdAdvison,


Homestore.Inc., lmclone, InteractiveData corp., InvescoFundsGroup Inc-- Janus Capital Group Inc., Legg


IvIason,Limsco PrivateLedger.MassachusettsFinancialServicesCo., Nlillennium Partn€rs, Mutuals.com-PBHG


Funds,Pilgrim Baxter,PIMCO. Prudential Securities, PutnamInvestmentManagementLLC, Raymond James


Financial.iamaritan AssetMalagement, SecudtyTrust company, N.A., State Street R€sealch, sfong Mutual


Funds,Tyco, UBS AG, Veras Invcstment Partners,WachoYia corp-, andworldCom. Accounting firms, including


Arthur Andersen andEmst & Young aided and abetted efforts to do so. We believe there are hundreds ofother


cases­
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of material well being.This hasoccurredin the most material ly advantaged 
county ever. By 20O7, marketplace ethics reached a new low. 

We believe optimalpublic policies are based on facts. The following arethe 
simDlefactsr 

On Aprif  28,2OO3, every major US investment bank, including Merri l l  Lynch, 
GoldmanSachs, Morgan Stanley, Cit igroup, Credit Suisse First Boston, 
Lehman Brothers Holdings,J.P. Morgan Chase, UBS Warburg. and U.S. 
BancorpPiper Jaffray, were found to have aidedand abetted efforts to 
defraudinvestors.The firmswere fineda total of $1.4 bi l l ion dol lars by the 
SEC,tr iggering the creation of a GlobalResearchAnalyst Sett lement Fund. 

In May,2003, the SEC disclosedthat several "brokerage f irms paidrivals 
that agreed to publ ish posit ive reports on companieswhose shares..they 
issued to the public.Thispracticemade it appear that a throng of bel ievers 
were recommending these companies' shares." This wasfalse."From 1999 
through2001,for example,one firm paidabout$2.7 mil l ion to 
approximately25 other investment banks for these so-cal led research 
guarantees,regulatorssaid. Nevertheless, the same f irm boastedin i ts 
annual report to shareholders that i t  had come throughinvestigationsof 
analyst confl icts of interest with i ts 'reputation for integri ty 'maintained." 

On September 3, 2OO3, the New YorkStateAttorney General announced he 
has"obtainedevidence of widespread i l legal trading schemes, ' late trading' 
and'market t iming, ' that potential lycost mutual fund shareholders bi l l ions of 
dol larsannually.This,accordingto the Attorney General.  " is l ikeal lowing 
betting on a horse race after the horses have crossed the finish line." 

On September 4, 2OO3, a major investment bank, Goldman Sachs. admitted 
that i t  had violated anti- fraud laws. Specif ical ly, the f irm misused material.  
nonpublicinformation that the US Treasurywould suspend issuanceof the 
3O-yearbond.The f irm agreed to "pay over $9.3 mil l ion in penalt ies."On 
Apri l  28,2003, the samefirm was found to have "issuedresearchreports 
that were not based on principlesof fair deal ing and goodfaith ..  contained 
exaggeratedor unwarrantedclaims..and/or contained opinions for which 
there were no reasonablebases."The firm was f ined $110 mil l ion dol lars, for 
a total of $119.3mil l ion dol lars in f ines in six months. 
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On December 18, 2003, the Securit ies and ExchangeCommission 
"announcedan enforcement act ionagainstAl l ianceCapitalManagementL.P. 
(Al l ianceCapital)for defrauding mutual fund investors.The Commission 
ordered Al l iance Capitalto pay $250 mil l ion.TheCommissionalsoordered 
All iance Capital to undertake certaincomplianceand fund governance 
reforms designed to prevent a recurrence of the kind of conduct described in 
the Commission's Order.Final ly, the Commissionfoundthat "Al l ianceCapital 
breachedits f iduciary duty to ( i t 's)funds and misled those who invested in 
the  m.  "  

On October 8,2OO4, the Securit iesand ExchangeCommission 
"an nounced.. enforcementactionsagainstInvesco Funds Group, Inc. (IFG), 
AIM Advisors,Inc. (AIMAdvisors),and AIM Distr ibutors,Inc. (ADI).The 
Commissionissuedan order f inding that IFG, AIM Advisors, andADI violated 
the federal securit ies lawsby faci l i tat ingwidespreadmarkett iming tradingin 
mutualfundswith which each enti ty was aff i l iated. The sett lements require 
IFGto  pay$215mi l l ionin  d isgorgementand$110mi l l ion  in  c iv i l  pena l t ies ,  
and require AIM Advisors and ADI to pay,joint ly and several ly,$20 mil l ionin 
disgorgementand an aggregate $30 mil l ionin civi lpenalt ies." 

On November 4, 2OO4, the Securit iesand ExchangeCommission"f i leda 
sett led civi l  act ion in the United States Distr ictCourtfor the Distr ictof 
ColumbiaagainstWachoviaCorporation(Wachovia)for violat ions of proxy 
disclosureand other report ing requirements in connectionwith the 2001 
mergerbetweenFirst Union Corporation (FirstUnion) and Old Wachovia 
Corporation(OldWachovia).Underthe sett lement, Wachoviamust pay a $37 
mil l ionpenaltyand is to be enjoinedfrom futureviolat ionsof the federal 
securit ieslaws." 

.  	 On November 17, 2OO4, the Securit iesand Exchange Commissionannounced 
"chargesconcerningundisclosedmarkett iming againstHarold J. Baxter and 
Gary L. Pi lgrim in the Commissions'pending actionin federal distr ict court in 
Phi ladelphia."Based on thesecharges,Baxterand Pilgrim agreed to "pay $80 
mil l ion- $60 mil l ionin disgorgement and $20 mil l ionin civi l  penalt ies." 

.  	 On November 3O, 2OO4, the Securit iesand ExchangeCommissionannounced 
"the f i l ing..of charges against American InternationalGroup,Inc. (AIG) 
arisingout of AIG's offerand sale of an earnings managementproduct."The 
company"agreedto pay a total of $126 mil l ion, consist ing of a penaltyof 
$80 miflion, and disgorgement and prejudgment interest of $46 million." 

Coplright, 2007,by William Michael Cunningham and Creative Investment Research, Inc. All rights reserved. '7 
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On December 22, 2004, "the Securit iesand ExchangeCommission,NASD 
and the New York Stock Exchange announced..enforcementproceedings 
against Edward D. Jones & Co., L.P., a registered broker-dealer 
headquarteredin St. Louis, Missouri." Accordingto the announcement, 
"EdwardJonesfai led to adequately discloserevenuesharingpaymentsthat i t  
receivedfrom a select groupof mutualfund famil iesthat Edward Jones 
recommendedto i ts customers." The companyagreedto "pay $75 mil l ion in 
disgorgementand civi l  penalt ies." 

On January 25, 2OO5,"the Securit iesand ExchangeCommissionannounced 
the f i l ing in federaldistr ict court of separate sett led civi l  injunctive actions 
againstMorgan Stanley & Co. Incorporated(MorganStanley)and Goldman, 
Sachs & Co. (GoldmanSachs)relat ingto the f irms' al locations of stock to 
inst i tut ionalcustomersin init ial  publ icofferings(IPOs)underwrit ten by the 
f irms during1999 and 2000." 

Accordingto the Associated Press,on January 31, 2005, "the nation's largest 
insurancebrokerage company, Marsh& McLennan CompaniesInc., basedin 
New York, wi l l pay $850 mil l ionto pol icyholdershurt by" corporate practices 
that included "bid r igging,pricefixingand the use of hidden incentive fees." 
The company wil l  issue a publ icapologycal l ingits conduct "unlawful"and 
"shameful," according to New York State Attorney General El l iott  Spitzer. In 
addit ion,"the company wil l  publ iclypromiseto adopt reforms." 

On Feb. 9, 2Oo5, the Securit ies and Exchange Commission"announcedthe 
sett lement of an enforcement act ion against Columbia Management Advisors, 
Inc. (ColumbiaAdvisors), Columbia Funds Distr ibutor, Inc. (Columbia 
Distributor), and three former Columbia executives in connection with 
undisclosedmarkett iming arrangements in the Columbia funds. In sett l ing 
the matter, the Columbiaenti t ieswil l pay $140 mil l ion, al l  of which wil l  be 
distr ibutedto investors harmed by the conduct. TheSEC also broughtfraud 
charges against two addit ional former Columbia senior executives in federal 
court in Boston." 

.  On March 23, 2005, the Securit ies and Exchange Commission"announced 
that Putnam Investment Management,LLC(Putnam)wil l pay $40 mil l ion. 
The Commission issued an order that f inds Putnam fai ledto adequately 
discloseto the Putnam Funds' Boardof Trustees and the Putnam Funds' 
shareholdersthe confl icts of interest that arosefrom..arrangementsfor 
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increasedvisibi l i tywithin the broker-dealers'  distr ibutionsystems." 

On March 23, 2OO5, the Securit ies and ExchangeCommission(Commission) 
"announcedthat i t  inst i tuted and simultaneouslysett led an enforcement 
act ion against Cit igroup GlobalMarkets, Inc. (CGMI)for fai l ing to provide 
customerswith important information relat ing to their purchasesof mutual 
fund shares. " 

On Apri l  19, 2005, the Securit ies and Exchange Commission"announcedthat 
KPMG LLP has agreed to sett le the SEC'S charges against i t  in connection 
with the audits of Xerox Corp. from 1997 through 2000." As part of the 
sett lement,KPMGpaida f ine total ing $22.475mil l ion. 

On Apri l  12, 2005, the Securit ies and Exchange Commission"inst i tutedand 
simultaneouslysett led an enforcement act ion against the New YorkStock 
Exchange,Inc., f inding that the NYSE,over the course of nearly four years, 
fai ledto pol icespecial ists,who engaged in widespread and unlawful 
proprietarytradingon the f loor of the NYSE." As part of the sett lement, the 
"NYSE agreed to an undertaking of $20 mil l ion to fund regulatory audits of 
the NYSE's regulatoryprogramevery two yearsthrough the year 2011." On 
that same date. the Commission " inst i tutedadministrat iveand cease-and ­
desistproceedingsagainst20 former New York Stock Exchangespecial ists 
for fraudulent and other improper trading practices." 

on Apri l  19, 2005. the Securit ies and Exchange Commissionannounced"that 
KPMG LLP has agreed to sett le the SEC's charges against i t  in connection 
with the audits of Xerox Corp. from 1997 through2000. As part of the 
sett lement, KPMG consented to the entry of a f inal judgmentin the SEC'S 
civi l l i t igat ion against i t  pendingin the U.S. Distr ict Court for the Southern 
Distr ict of New York. The f inal judgment..ordersKPMGto paydisgorgement 
of $9,800,000(representingits audit fees for the 1997-2000 Xerox audits), 
prejudgmentinterest thereon in the amount of $2,675,000,and a 
$10,000.000civi l penalty,for a total paymentof $22.475mil l ion." 

.  	 on Apri l  28, 2OO5, the Securit ies and Exchange Commissionannounced"that 
i t  has inst i tuted sett led enforcement proceedingsagainstTyson Foods, Inc. 
and its former Chairman and CEO Donald"Don"Tyson. The SEC charged that 
in proxystatementsf i led with the Commission from 1997 to 2003, Tyson 
Foods made misleadingdisclosuresof perquisitesand personalbenefi ts 
providedto Don Tyson both priorto and after his ret irement as senior 
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chairmanin October 2001. " 

On May31, 2005, the Securit ies and Exchange Commission"announced 
sett ledfraudcharges against two subsidiaries of Cit igroup, Inc. relat ing to 
the creation and operation of an aff i l iated transferagent that has served the 
Smith Barney family of mutual funds since 1999. Under the sett lement, the 
respondentsare ordered to pay $208 mil l ionin disgorgement and penalt ies 
and to comply with substantial remedial measures, includingan undertaking 
to put out for competit ivebiddingcertain contracts for transfer agency 
services for the mutual funds. " 

On June 2,2005, the Securit les and Exchange Commission"f i ledsecurit ies 
fraud charges against Amerindo Investment Advisors, Inc., AlbertoWil l iam 
Vilar and Gary AlanTanaka,Amerindo'sco-foundersand principals,for 
m isa ppropriat ingat least $5 mil l ionfrom an Amerindo cl ient." 

On lune 9, 2OO5,the Commission announcedthat "RoysPoyiadj is,a former 
CEOof AremisSoft Corporation,which was a softwarecompanywith off ices in 
NewJersey, London, Cyprus, and India. agreed to f inal resolut ion of fraud 
chargesbroughtagainsthim by the Securit ies and ExchangeCommissionin 
October2001.In documents f i led with the federaldistr ict couft in Manhattan, 
Poyiadj isconsentedto disgorge approximately$200 mil l ionof unlawful prof i t  
from his trading in AremisSoft stock-- among the largest recoveries the SEC 
has obtained from an individual." 

On luly 20, 2OO5,the Securit iesand ExchangeCommission"announceda 
sett led administrat ive proceedingagainst Canadian ImperialBank of 
Commerce's(CIBC)broker-dealerand f inancing subsidiariesfor their role in 
facilitating deceptive market timing and late trading of mutual funds by 
certain customers. The Commission orderedthe subsidiaries, CIBC World 
Markets Corp. (WorldMarkets),a New York basedbroker-dealer,and 
CanadianImperial Holdings Inc. (CIHI),to pay $125 mil l ion,consist ingof 
$100mi l l ion  in  d isgorgementand$25 mi l l ionin  pena l t ies . "  

.  	 OnAugust L5, 2OO5, the Securit ies and Exchange Commission"chargedfour 
brokers and a day trader with cheatinginvestorsthrough a fraudulent 
schemethat used squawk boxesto eavesdrop on the confidential order f low 
of major brokerages so they could'trade ahead'of large orders at better 
prices." 
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On August 22, 2OO5, the Securit iesand Exchange Commission"f i ledcivi l  
fraud charges against two former off icers of Bristol-Myers Squibb Company 
for orchestrat inga fraudulent earningsmanagementscheme that deceived 
investors about the true performance,profi tabi l i tyand growthtrends of the 
company and i ts u.s. medicinesbusiness." 

On August 23, 2005, the Securit ies and Exchange Commission"f i ledcharges 
against two former top Kmart executives for misleading investors about 
Kmart 's f inancial condit ion in the months precedingthe company's 
bankruptcy." 

On November 2, 2005, the Securit iesand Exchange Commission"f i led 
enforcementactionsagainstseven individuals al legingthey aided and 
abetteda massive f inancial fraud by signingand returningmaterial ly false 
audit confirmations sent to them by the auditors of the U.S. Foodservice, Inc. 
subsidiaryof Royal Ahold (Koninkl i jkeAhold N.V.)." 

On November 28, 2OO5, the Securit ies and ExchangeCommissionannounced 
"that three aff i l iates of one of the country's largest mutual fund managers 
haveagreedto pay$72 mil l ion to sett le charges they harmed long-term 
mutual fund shareholders by al lowing undisclosed markett iming and late 
trading by favored cl ients and an employee." 

On December 1, 2005, the Securit ies and ExchangeCommission"announced 
sett led enforcement proceedingsagainst American Express FinancialAdvisors 
Inc., now known as Ameriprise FinancialServices,Inc. (AEFA),a registered 
broker-dealerheadquarteredin Minneapolis. Minn., related to al legations that 
AEFA fai led to adequately disclosemil l ions of dol lars in revenue sharing 
paymentsthat i t  received from a select groupof mutual fund companies. As 
part of i ts sett lementwith the Commission, AEFA wil l  pay $30 mil l ion in 
disgorgementand civi l  penalt ies,al l  of which wil l  be placedin a Fair Fund for 
distr ibutionto certain of AEFA's customers." 

.  	 On December 1,2005, the Securit ies and Exchange Commission"announced

a sett led administrat ive proceedingagainst Mil lennium Partners, L.P.,

Mil lenniumManagement,L.L.C., Mil lennium InternationalManagement,

L.L.C., Israel Englander, TerenceFeeney, Fred Stone,and Kovan Pil lai  for

their part icipationin a fraudulent scheme to market t ime mutual funds. The

respondentswil l pay over $180 mil l ion in disgorgement and penalt iesand

undertake various compliance reforms to preventrecurrenceof similar
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conduct." 

On December19, 2005, the Securit ies and ExchangeCommission 
"announcedthat i t  f i led and sett led insider trading charges both against an 
accountantand a former executive of Sir iusSatel l i te Radio, Inc. who i l legal ly 
prof i tedfrom advance knowledge of radiopersonali tyHoward Stern's 9500 
mil l ioncontractwith Sir ius." 

On December2I, 2005, the Securit ies and ExchangeCommission"sued top 
executivesof National Century Financial Enterprises,Inc. (NCFE),al leging 
that they part icipatedin a scheme to defraudinvestorsin securit ies issued by 
the subsidiariesof the fai led Dublin, Ohiocompany.NCFE,a private 
corporation,suddenly col lapsed alongwith i ts subsidiaries in October 2002 
when investors discovered that the companies had hidden massivecash and 
col lateralshortfal lsfrom investors and auditors. The col laDse caused investor 
lossesexceeding$2.6 bi l l ion and approximately 275 health-care providers 
were forced to file for bankruptcy protection." 

On January 3, 2006,the Securit ies and ExchangeCommissionannounced 
"that i t  f i led charges againstsix former off icers of PutnamFiduciaryTrust 
Company(PFTC),a Boston-based registeredtransfer agent, for engaging in a 
schemebeginning in January 20Ol by which the defendants defraudeda 
definedcontr ibutionplancl ient and groupof Putnam mutual funds of 
approximately$4 mil l ion." 

.  	 On January 4, 2006, the Securit ies and Exchange Commission"f i led 
securit iesfraud charges against McAfee, Inc., formerly known as Network 
Associates,Inc., a Santa Clara, Cali forn ia-basedmanufacturerand supplier 
of computer security and antivirus tools. McAfee consented,without 
admitt ing or denying the al legationsof the complaint,to the entry of a Court 
order enjoining i t  from violat ing the anti fraud, books and records,internal 
controls, and periodicreportingprovisionsof the federalsecurities laws. The 
order also requires that McAfeepay a $50 mil l ion civi l  penalty." 

.  	 On January 9, 2006, the Securit ies and ExchangeCommission"announced

that Daniel Calugar and his former registered broker-dealer, Security

Brokerage,Inc. (SBI), agreedto settle the SEC's charges alleging that they

defrauded mutual fund investors through improper late trading and market

t iming. As part of the sett lement,Calugar wil l  disgorge $103 mil l ionin i l r ­ 

gottengainsand pay a civi l  penaltyof $50 mil l ion."
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On February2, 2006, the Securit iesand ExchangeCommission"announced 

that i t  f i led an enforcementactionagainstf ive former senior executivesof 
GeneralReCorporation(GenRe)andAmericanInternationalGroup,Inc' 
(AIG)for helpingAIG misleadinvestorsthroughthe use of fraudulent 
reinsurancetransactions." 

On Februaryg, 2006,the Commission announced"the fi l ingand sett lement 
of charges that AmericanInternationalGroup,Inc. (AIG)committed 
securit iesfraud.The sett lement is part of a globalresolut ionof federaland 
stateactionsunderwhichAIG wil l pay in excess of $1.6 bi l l ionto resolve 
claimsrelatedto improperaccounting,bid r igging and practicesinvolving 
workers'compensationfunds"'  

On March16, 2006, the Securi l iesand ExchangeCommission"announceda 
sett ledenforcementaction against Bear. Stearns & Co., Inc. (BS&Co.)and 
Bear,StearnsSecurit iesCorp.(BSSC)(col lect ively,BearStearns),charging 
Bear Stearns with securit ies fraudfor faci l i tat ing unlawfullate trading and 
deceptivemarkett imingof mutual fundsby i ts customers and customersof 
i ts introducing brokers.The Commission issuedan Order f inding that from 
1999 through September2003,Bear Stearns providedtechnology,advice 
and deceptivedevicesthat enabledits market t iming customersand 
introducingbrokersto late trade and to evade detection by mutualfunds' 
Pursuantto the Order,Bear Stearns wil l pay $250 mil l ion,consist ingof $160 
mil l ionin disgorgement and a $90 mil l ionpenalty." 

On Apri l I l ,  2A06, the Securit ies and Exchange Commissionannounced 
"chargesagainstindividualsinvolvedin widespread and brazen international 
schemesof serial insidertradingthat yieldedat least $6'7 mil l ion of i l l ic i t  
gains.The schemeswereorchestratedby'.a researchanalystin the Fixed 
Incomedivisionof Goldman Sachs,and a former employee of Goldman 
Sachs . "  

On August 9,2006, the Securit iesand Exchange Commission"f i ledcivi l  
chargesagainstthreeformerseniorexecutivesof Comverse Technology,Inc. 
(Comverse),al legingthat they engagedin a decade-long fraudulent scheme 
to grant undisclosed,in-the-moneyoptionsto themselves and to others by 
backdatingstock option grantsto coincide with historical lylow closing prices 
of Comverse commonstock." 
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OnAugust IO, 2006, the Securit ies and Exchange Commission"f i ledan 
emergency action to halt  an ongoing securit ies fraudtargetedat ret irement 
funds. The fraud has raised over $22 mil l ion to date." 

On August17, 2006, the Securit ies and Exchange Commissiontoday 
announcedthe f i l ing of securit ies fraud charges against Dawn M. Schlegel 
and Sandra L. Hatf ield. two former off icers of DHB Industr ies,Inc., a major 
supplier of body armorto the United States mil i tary and law enforcement 
agencies. 

On August 2!,7006, the Securit ies and ExchangeCommission"f i led an 
emergencyenforcementactionto halt an ongoing fraudulent offering of stock 
in a companv cal led One Wall  Street, Inc. in whichthe defendants have 
obtainedover $1.6 mil l ion from at least 64 investors,mostof them senior 
ci t izens." 

On August 28, 2006, the Securit ies and Exchange Commission"announced 
sett ledenforcementproceedingsagainst Prudential Equity Group, LLC (PEG), 
formerlyknown as Prudential Securit iesInc. (PSI),al legingthat former PSI 
registered representatives defraudedmutualfundsby concealing their 
identi t ies,and those of their customers, to evade mutual funds'prospectus 
l imitat ionson market t iming. PEG hasbeenorderedto paya total of $600 
mil l ionpursuantto a globalcivi land criminal sett lement with the United 
StatesAttorney's Office for the Districtof Massachusetts, the Commission, 
the MassachusettsSecurit iesDivision,NASD, the New Jersey Bureauof 
Securit ies,the New York Attorney General 's Off iceand the New York Stock 
Exchange. 

On September t9, 2006, the Securit ies and ExchangeCommission"f i led 
f inancialfraudchargesagainstDoral Financial Corporation,al leging that the 
NYSE-IistedPueftoRican bank holdingcompany overstated income by 100 
percenton a pre-tax,cumulative basis between 2000and 2004.SinceDoral 
Financial 'saccountingand disclosure problemsbegan to surface in early 
2005, the marketpriceof the company'scommonstockplummetedfrom 
almost$50 to under $10. reducing the company's marketvalueby over $4 
b i l l i on .  

.  	 On September 26,2006, the Securit ies and ExchangeCommission 
"announcedthe inst i tut ion of a sett led enforcement act ionagainst BISYS 
Fund Services, Inc. (BISYS),a mutual fund administrator, f indingthat BISYS 
aidedand abetted over two dozen mutual fund advisers in defraudingfund 

Coplright,2007, by William Michael Cumingham and Creative Invsstment Research, Inc. All rights reserv-ed.14 

http://twi


C, caTi'' e InvestmentResearch,Inc. 
http://www.minoritvfinance.com 

wvwv.minoritvbank.com 
http://wv̂ /.creativeinvest.com 

blog: http://twisri.blogspot.com 

investors.BISYS entered into undisclosedsideagreementswith the advisers, 
which enabled the advisers improperlyto use investors'mutual fund assets 
to pay for marketingexpensesratherthan payingfor those expenses out of 
their own assets. 

.  	 On September27, 20O6, the Securit ies and Exchange Commission 
"announcedsecurit iesfraudchargesagainst James N. Stanard and N4art inJ. 
Merri t t ,the former CEO and former control ler, respectively,of RenaissanceRe 
Holdings Ltd. (RenRe)and alsoagainstMichaelW. Cash, a former senior 
executiveof RenRe's wholly-ownedsubsidiary,RenaissanceReinsuranceLtd. 
The complaint, f i led today in federalcourt in Manhattan, al legesthat 
Stanard,Merri t t ,and Cash structured and executeda sham transaction that 
had no economic substanceand no purposeother than to smooth and defer 
over$26 mil l ion of RenRe'searningsfrom 2001to 2OOZ and 2003. The 
Commissionalsoannounceda part ialsett lement of i ts charges against 
Merritt,who has consented to the entry of an antifraud injunctionand other 
rel ief.  

.  	 On Friday, October 6, 2006, the Securit ies and Exchange Commission"f i led 
securit iesfraudchargesagainst the operator of a massive Ponzischemewho 
raised more than $30 mil l ion from 200 investors to pay off personal gambling 
debtsand f inance his lavish l i festyle. The Commission's complaintwas f i led in 
the United States District Court for the CentralDistrictof California against 
Salvatore Favata, the former President of NationalConsumerMortgage, LLC 
(NCM),a residential mortgage business in Orange County,Cali f ."  

.  	 On October 13, 2006, the Securit ies and ExchangeCommission"announced 
the inst i tut ionof a sett led enforcement act ionagainstStatoi l ,  ASA, a 
Norway-basedand New YorkStockExchangelisted mult inational oi l  
company,for violat ions of the Foreign Corrupt Practices Act (FCPA),which 
prohibitsbriberyof foreign governmentoff icials.The Commission's Order 
f inds that Statoi l  paidbribes to an Iraniangovernmentoff icial in return for 
his inf luenceto assist Statoi l  in obtaininga contractto develop a signif icant 
oi l  and gasfield in Iran and to open doors to addit ionalprojectsin the 
Iranianoi l and gas industry." 

.  	 On October 30, 2006, the Securit ies and ExchangeCommission"f i ledsett led 
financial fraud charges in federal court in Detroit againstDelphiCorporation, 
a Troy. Mich., auto partssupplier.In i ts complaint, the Commissioncharges 
Delphiwith engagingin a patternof fraudulentconductbetween 2000 and 
2004.The Commissionalso charges thirteen individuals for their al leged roles 
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in the fraudulent conduct and/or in relatedreport ing and books-and -records 
violat ionsby Delph i ." 

On November 8. 2006, the Securit iesand Exchange Commission"announced 
that three subsidiariesof Hartford FinancialServicesGroup,Inc. wi l l  pay $55 
mil l ion to sett le charges that they misrepresented and fai led to disclose to 
fund shareholders and the funds' Boards of Directors their use of fund assets 
to pay for the marketingand distr ibutionof Hartfordmutualfundsand 
annu i t ies . "  

On November L4, 2006, the Securit iesand Exchange Commission"entered 
an order sanctioning the City of San Diego for committ ing securit ies fraud by 
fai l ingto disclose to the investing publicimportant information about i ts 
pensionand ret iree healthcareobligationsin the sale of i ts municipalbonds 
in 2002 and 2003. To sett le the action, the city agreed to ceaseand desist 
from future securit ies fraud violat ions and to retain an independent 
consultantfor three yearsto fostercompliancewith i ts disclosureobligations 
under the federal securit ies laws." 

On December4, 2006, the Securit ies and Exchange Commission"charged 
registeredbroker-dealerJefferies& Co., Inc., and two executives in 
connectionwith approximately$2 mil l ionworthof lavish gif ts,extravagant 
travel and entertainment and other i l legalgratuit iesgivento win mutual fund 
trading business. " 

On December4, 2006, the Securit ies and Exchange Commission"f i ledan 
emergencyactionagainst China Energy Savings Technology,Inc.. several of 
i ts former off icers,i ts control l ingshareholder.and others, al legingthat they 
orchestrated an elaboratestock manipulation scheme." 

On December 19, 2006, the Securit ies and Exchange Commission"obtained 
an emergency asset freeze to halt  an Estonia-based "accountintrusion" 
scheme that targeted onl ine brokerage accountsin the U.S. to manipulate 
the markets." 

On January 78, 2007, the Securit ies and Exchange Commission"announced 
that Fred Alger Management,Inc. (AlgerManagement)and Fred Alger & 
Company,Incorporated(AlgerInc.) wi l l  pay $40 mil l ionto sett le the 
Commission'scharges that the companiesal lowedmarket t iming and late 
tradinoin the Alqer Fund." 
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on February7, 2OO7, the Securit ies and Exchangecommission"f i led Foreign 

corrupt PracticesAct books and records and internalcontrolschargesagainst 
TexasenergycompanyEl Paso Corporation,al legingthat the NYSE-Iisted 

indirect lypaidnearly$5.5 mil l ionin i l legal surchargesto Iraq in connection 
with i ts purchasesof crude oi l from third part iesunderthe unitedNationsoi l  

for FoodProgram." 

On MarchI, 2OO7 , The U.S. Securit ies and ExchangeCommission"charged 
14 defendants in a brazen insidertradingschemethat nettedmore than $15 
mil l ionin i l legal insider trading profi tson thousands of trades, using 
informationstolenfrom UBS Securit ies LLC and MorganStanley& Co', Inc' 
The SEC complaintal legesthat eightWall  Street professionals. aincluding 
UBSresearchexecutiveand a Morgan Stanleyattorney,two broker-dealers 
and a day-trading f irm paft icipatedin the scheme. Thedefendantsalso 
includethree hedgefunds,whichwere the biggest beneficiaries of the fraud." 

On March12,2OO7, the Securit iesand Exchange Commisslon"f i ledcivi l  
fraud charges in the u.s. Distr ictcourt for the southern Distr ictof New York 
againstfour formerseniorexecutivesof NortelNetworksCorporationfor 
.epeatedlyengagingin accounting fraud to bridgegapsbetweenNortel 'strue 
performance,i ts internal targetsand Wall Street expectat ions'Nortelis a 
Canadianmanufacturer 	 equipment" 'of telecommunications 

. 	 On March14,2OO7, the Securit iesand Exchange Commissionand the NYSE

Regulat ion,Inc. "sett ledseparateenforcementproceedingsagainsta prime


brokerandclearingaff i l iateof The Goldman SachsGroup,Inc' for i ts

violat ionsarisingfrom an i l legaltradingschemecarried out by customers

throughtheir accountsat the f irm. Both proceedingsfind that f i rm customers 
traded and profi tedby i l legal lysel l ingsecurit iesshortjust priorto publ ic 
offeringsof the companies' securit ies.In connection with the i l legalshort 
sales,the SEC and the NYSEfoundthat the aff i l iate,GoldmanSachs 
Executionand Clearing L.P.(Goldman),violated the regulat ionsrequir ing 
brokersto accurately mark sales longor short and restr ict ing stockloanson 
long sales. The SEC and the NYSE fufther found that, i f  Goldman had 
inst i tutedand maintainedappropriateprocedures,i t  could havediscovered 
throughits own recordsthe customers' i l legal act ivi ty" '  

.  	 On March74, 2OO7,the Securit iesand ExchangeCommissionannounced"a 
sett ledenforcementactionagainstBancof America securit iesLLC(BAS)for 
fai l ing to safeguardits forthcomingresearchreports,includinganalyst 
upgridesand downgrades,and for issuing fraudulentresearch.As paft of the 
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settlement,BAS agreed to a censure. a cease-and-desistorder, and payment 
of $26 mil l ion in disgorgementandpenalt ies." 

On March75, 2007, the Securit ies and ExchangeCommissionannounced 
"that i t  has inst i tuted sett led enforcementproceedingsagainstthree former 
f inancialoff icers of RaytheonCompany and one of i ts subsidiaries. The SEC 
chargedthat they were each involved in or aware of certain improper 
accountingpracticesthat operated as a fraud by fai l ing to adequately and 
accuratelydisclosethe deteriorat ing f inancialresultsand businessof 
Raytheon'scommercialaircraftmanufacturingsubsidiary.The SEC also 
charged that each off icer was involved in or aware of certain false and 
misleadingdisclosuresin Raytheon's periodicreporfs." 

On March76, 2OO7, the Securit ies and Exchange Commissionannounced 
"that it has settled its enforcement action against F. David Radler,the former 
Deputy Chairman and COO of Holl inger International,Inc., pendingin the 
U.S.Distr ictCouft,NorthernDistr ict of I l l inois. 

On March 22, 2OO7,the Securit iesand ExchangeCommission"issueda 
sett led cease-and-desist 	 LLC for orderagainst American Stock Exchange 
fai l ingto enforce compliancewith securit ies lawsand rules and fai l ing to 
comply with i ts record-keepingobligations.In the order, the Commission 
foundthat from at least 1999 through June 2004, the Amexfai led adequately 
to survei l  for violat ions of order handlingrules by Amex members and fai led 
to keep and furnish survei l lanceand other records." 

On March 29, 2OO7, the Securit iesand ExchangeCommission"announced 
that Nicor, Inc., a major Chicago-area naturalgasdistr ibutor, and Jeffrey 
Metz. i ts former Assistant Vice President and Control ler, wi l l pay more than 
$10 mil l ionto sett lechargesthat they engaged in impropertransactions, 
made material m isrepresentations. material information and fai led to disclose 
regardingNicor'sgas inventory in order to meet earnings targets and 
increasethe company'srevenuesundera performance-based rate plan 
administeredby the l l l inois Commerce Commission. 

.  	 On Apri l  2, 2007, the Securit iesand Exchange Commission"f i ledcivi lfraud 
charges in federal distr ict court against Tenet HealthcareCorporationand its 
former chief financial officer and co-president, its former chief operating 
off icer and co-president, i ts formergeneralcounsel and chief compliance 
officer, and its former chief accounting officer for failing to disclose to 
investorsthat Tenet'sstrong earnings growth from 1999 to 2002 was driven 
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largelyby i ts exploitat ion of a loophole in the Medicarereimbursement 
system. Once Tenet f inal ly revealedits scheme to the investingpublicand 
admitted that i ts strategy was not sustainable, the market value of Tenet's 
s tockp lungedby over$11 b i l l i on .  

On May 2,2OO7 - The Securit ies and ExchangeCommission"announced 
sett ledenforcementproceedingsagainstA.G. Edwards & Sons, Inc., al leging 
that A.G. Edwards failed reasonably to supervise someof its registered 
representativeswho useddeceptivemeansto placemarkett iming trades on 
behalfof their customers." 

On May3, 2OO7, the Securit ies and ExchangeCommission"chargedHafiz 
Naseem,an investment banker with Credit Suisse (USA)LLC, with i l legal ly 
divulgingnon-publicinformationto a personbelievedto be a banker in 
Pakistanconcerningthe leveraged buyout of TXU Corp. by an investorgroup 
led by Kohlberg Kravis Roberts & Co. and Texas Pacif icGroup.Naseem 
misappropriatedthe information from his employer, Credit Suisse, which 
served as a f inancial advisor to TXU in connection with the buvout." 

On May 7, 2007, the Securit iesand Exchange Commission"announceda 
sett ledadministrat iveproceedingagainst Zurich Capital Markets Inc. (ZCM) 
for its roie in providingflnancing to hedgefund clientsthat engaged in 
market t iming of mutualfunds and faci l i tat ingthe hedge funds'deceptive 
tradingtactics." 

On May9, 2007, The UnitedStates Securit ies and ExchangeCommission 
"announcedsett led fraud charges against Morgan Stanley & Co. Incorporated 
(MorganStanley)for i ts fai lure to providebest execution to certain retai l  
ordersfor over-the-counter (OTC)securit ies." 

On May 74, 2OO7, the Securit ies and Exchange Commission"f i led insider 
trading charges against a formerOracleCorporationvice presidentwho 
al legedlytradedon confidentialinformationabout Oracle acquisit ion targets." 

On May t6, 2007, the Securit ies and ExchangeCommission"chargeda 
former Wall Street executive and three other individuals with securities fraud 
for perpetrat inga decade-long schemeto defraud savings banks and their 
deoositorsin connection with the banks'conversion from mutualto stock 
ownershio." 
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On lYay 23, 2007, the Securit iesand Exchange Commissionannounced"the 
filing and settlement of charges that The BISYS Group, Inc., a leading 
providerof f inancialproductsand support services, violated the f inancial 
report ing, books-and-records, of the and internal control provisions 

Securit iesExchangeAct of 1934."


On May 3t,2OO7, the Securit ies and Exchange Commissionannounced"the 
f i l ingof a civi l  act ion againstBrocade Communications Systems,Inc., a San 
Jose. Cali f . ,  computer networking company/ for falsi fying i ts reported income 
from 1999through 2004. Brocade hasagreed to pay a penaltyof $7 mil l ion 
to sett le the charges that i t  committed fraud throughits formerCEOand 
other former executiveswho repeatedlygranted backdated stock options, 
misstatedcompensationexpenses,and concealed the conduct by falsi fying 
documents . "  

On May 31, 2007, the Securit ies and Exchange Commission"f i ledcivi lfraud 
chargesin federal district court for the Northern District of California against 
California-based software maker Mercury Interactive, LLC (formerly known as 
MercuryInteractive Corporation) and four former senior officersof Mercury 
- former Chairman and Chief Executive Off icerAmnon Landan, former Chief 
FinancialOff icersSharleneAbrams and Douglas Smith, and former General 
Counsel Susan Skaer. The SECalleges that the formersenioroff icers 
perpetrateda fraudulent and deceptiveschemefrom L997to 2005 to award 
themselvesand other employees undisclosed, secret compensation by 
backdatingstock option grants,fai l ingto record hundreds of mil l ions of 
dol larsof compensation expense/and falsi fying documentsto further this 
scheme." 

.  	 On June 26, 2OO7, the Securit ies and Exchange Commission"announced 
sett led enforcement act ionsagainstLondon-basedhedgefund adviserGLG 
Partners,L.P. for i l legal short sel l ing in connectionwith 14 publicofferings." 

.  	 On luly 19,2oo7, the Securit iesand Exchange Commission'-broughtsett led 
enforcementactionsagainst four formerexecutivesat SmartForce PLC, the 
company'sformeroutsideauditor,and i ts former audit engagement partner 
in connectionwith the softwarecompany'soverstatementof revenue by 
$113.6mil l ionand net incomeby $127 mil l ion during a 372-yearperiod 
end ing  in  mid-2002. "  

o 	 On July 24, 2OO7, the Securit iesand Exchange Commission"f i led insider

tradingchargesagainsta former MDS Inc. employee who al legedly stole
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confidentialinformation about MDS'simpendingtenderofferfor the sharesof 
MolecularDevicesCorp.(Molecular)and,alongwith his wife, used that 
informationto trade in Molecularsecurit iesaheadof the merger'spublic 
announcement . "  

On luf y 24, 2007, the Securit ies and ExchangeCommission"f i ledsecurit ies 
fraudcharges against the operatorsof an Internet-based Ponzi scheme that 
raised$41.9 mil l ionin just four monthsfrom more than 20,000 investors 
worldwide." 

On July 25,2OO7, the Securit iesand ExchangeCommission"f i ledcivi l  
chargesagainst ConAgra Foods,Inc., al legingthat i t  engaged in improper, 
and in certain instances fraudulent,accountingpracticesduringits f iscal 
years1999through2001, includingthe misuseof corporate reservesto 
manipulatereportedearningsin f iscalyear 1999 and a scheme at i ts former 
subsidiary,UnitedAgri-Products(UAP),in 2000 that involved,amongother 
things,improper and prematurerevenuerecognit ion.ConAgra is a diversif ied 
internationalfood company headquarteredin Omaha, Neb"' 

On July26, 2OO7,the Securit ies and ExchangeCommission"announcedthat 
CardinalHealth, Inc., a pharmaceuticaldistr ibutioncompany based in Dublin, 
Ohio,has agreed to pay $35 mil l ionto sett le charges that i t  engagedin a 
nearlyfour-year long fraudulentrevenueand earnings managementscheme. 
as well  as other improperaccountingand disclosurepractices'" 

On luly 31, 2OO7, the Securit ies and Exchange Commission"chargedAspen 
Technology,Inc., with fraudulently inf lat ingrevenueovera three-year 
period.The SEC'sorderf inds that Aspen'sformer senior management, 
motivated by a desire to boost revenuesand meet securit ies analystearnings 
expectat ions,was direct ly involvedin negotiat ing and improperly recognizing 
revenueon transactions. 

On August l ,  2OO7, the Securit iesand ExchangeCommission"f i ledcharges 
againstSi l iconValley semiconductor companyIntegratedSil iconSolut ion, 
Inc. (ISSi) and its former ChiefFinancialOff icer,Gary L' Fischer, al leging 
that they engaged in a long-runningfraudulentscheme to backdate stock 
optiongrants." 

On August3, 2007, the Securit iesand ExchangeCommission"chargeda 
London,England resident with insider trading ahead ofthe July 14,2006, 
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announcementthat San Diego-based PetcoAnimalSupplies,Inc. would be 
purchasedby two privateequity firms." 

On August 9,2007 - TheSecurit iesand Exchange Commission"announceda 
sett ledenforcementaction against General AmericanLifeInsurance 
Company and a former seniorvice president,Wil l iam C. Thater. for their 
roles in a latetrading scheme. General American is a St. Louis-based 
insurancecompanyandsubsidiaryof MetLife, Inc." 

On September 5, 2OO7, the Securit ies and ExchangeCommission"f i led 
chargesstemming from a $428 mil l ionsecurit iesfraud that vict imized 
thousandsof seniors and other investorsthroughoutthe United States. The 
SEC's action, f i led in federaldistr ictcouft in Chlcago, I l l . ,  charges 26 
defendantsand al leges that they part icipatedin a massive fraud that 
involved the sale of securit iesin the form of 'UniversalLeases. 'The 
investmentswere structured as timesharesin severalhotels in Cancun, 
Mexico, coupled with a pre-arrangedrentalagreement that promised 
investorsa high, f ixed rate of return. The fraudulent Universal Leasescheme 
eventual ly col lapsed, leaving investors with lossesthat exceed$300 mil l ion." 

On September 12, 2OO7, the Securit ies and ExchangeCommission"charged 
four more former officersof Nortel Networks Corporation with engagingin 
accountingfraud by manipulat ingreservesto manage Nortel 's earnings." 

On September 13, 2AO7, the Securit iesand ExchangeCommission"charged 
69 auditors with issuing audit reports on the f inancialstatementsof publ ic 
companieswhile they were not registered with the Public Company 
Accounting Oversight Board." 

On September 19, 2OO7 , the Securit ies and ExchangeCommission 
"announcedsett ledenforcementactions against registeredinvestment 
adviserEvergreenInvestmentManagementCompany(Evergreen),three of 
its affiliates,and a former officer. alleging that, contrary to prospectus 
disclosures,they al lowedceftainshareholdersto market t ime and engage in 
excessiveexchangeactivi ty in the Evergreen mutualfund complex." 

On September 19, 2OO7 , the Securit ies and ExchangeCommission 
"announcedsett led enforcement proceedingsagainst HSBC BankUSA, N.A., 
which wil l  pay a $10 mil l ioncivi lpenaltyand approximately$500,000in 
disgorgementfor al lowing i ts nameand logo to be used in connection with a 
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Florida-basedofferingfraudby PensionFund of America, L.C.(Pension 
Fund),that was directed primari lyat Central and South American investors." 

.  	 on September 20, 2OO7 , the Securit ies and ExchangeCommission"charged 
38 defendants in a series of fraudulent schemesinvolvingphonyfinderfees 
and il legalkickbacksin the'stock loan' industry.The defendants include17 
currentand former'stockloan'tradersemployedat several major wall  Street 
brokeragefirms. includingMorganStanley,Van der Moolen(VDM),Janney 
Montgomery,A.G. Edwards, Oppenheimer,and Nomura Securit ies." 

Our posit ion with respect to capital markets regulat ion recognizesthe 
primacy of protecting investors. Investor interests, broadly speaking' are not 

served by fraud and malfeasance.As is clear from this stunning l ist of 
sanctions,securit ieslaws seem to have fai led both to protect investors and 
to promote efficiency, if efficie_ncy is defined as providing lower transaction 
coststo the average investor. '  

Envy,hatred, and greedcontinueto f lourish in certain capitalmarket 
institutions,propell ingethicalstandardsof behavior downward."Facil i tating 
the exercise of shareholders' r ights"wil l  help to preventthese incidentsfrom 
occurringin the future. Indeed,withoutmeaningfulreform there is a 
signif icantand growingrisk that our economicsystemwill simply cease 
fu  nct ion ing."  

Fullyidentif iableentit iesengagedin i l legalactivit ies.They have, for the 
most part, evadedprosecutionof any consequence.We note that the 
aforementionedGoldmanSachs,fined$159.3mil l ionby the Commission for 
variouseffortsto defraud investors,subsequentlyreceived$75 mil l ionin 
Federal Government tax credits. '  

sEach ofthe sanctions listed above serye to increase tfansaction costs by making market 

institutionsmarginally less trustworthy. causing investqrsto spend more time considering their investment 

options and the market institutions they must use 

I'Proportionalhazardmodels created by the firm and reflecting the probability of system wide 

rnarket failure first spiked in September, 1998. The models spiked again in January and August, 2001. 

They have continued, in general,to trend upward. indicating a generallyheightenedrisk ofcatastrophic 

failure. 
7 

The ta-r credits were awarded under the U.S. Department of the Treasury New Markets Ta-x 

Credit (NMTC) Program.(See:http:,/,/w$1v.cdfifund.gov/programs.bmtc/)
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We alsonote that the aforementioned All ianceCapitalManagement,f ined 
$250 mil l ion by the-Commission for defrauding mutual fund investors, 
received a contractd in August, 2004 from the U.SDepartmentof the Interior 
(DOI) Office of Special Trustee for American Indians, to manage $404 mil l ion 
in Federal Government trust funds.e 

SECProxy Access Proposals 

We opposethe proposedSECrules,  issued as F i le  Number 57-16-07 and 57 ­
I7-O7.The need for reform is demonstrated by the numberand type of 
fraudulentpracticesthe SECitself has stopped. 

Investors are at r isk. 

The Commissionnotes that proxy access regulations: 

"have been designed to faci l i tate the corporate proxyprocessso that i t  
functions,as nearlyas possible,as a replacementfor an actual, in-person 
gatheringof security holders. thus enabling security holders'tocontrol the 
corporationas effect ively as they might have by attending a shareholder 
meeting." '  

I t  a lso ,  in  37- t7 -07 ,  no ted  tha t  i t  i s :  

"publ ishingthis interpretiveand proposingrelease to clari fy the meaningof 
the exclusion for shareholderproposalsrelatedto the elect ion of directors 
that is contained in Rule 1 a-8(i)(8) under the Securit ies ExchangeAct of 
1934. Rule 14a-8 is the Commissionrule that providesshareholderswith an 
opportunity to placea proposalin a company's proxymaterials for a vote at 
an annual or soecial meetinq of shareholders." 

s Contract number NBCTC040039. 

eThe contract was awarded despite the fact rhat placing Alliance Capital Manageme in a 
position oftrust is, given the Commission'senforcement action, inconsistent with common sense,with the 
interests ofjustice and efficiency and with the interests oflndian beneficiaries. Alliance is also in violaaion 
ofDOI Contractor Persoruel Security & Suitability Requirem€nts. 
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Our rationalfor opposing the proposedrules is outl inedbelow. 

Actualand imaginedrisks to/from increasedproxyaccess 

Broker Voting 

Publicallytraded companies do not register individuals as owners of their 
shares. Shares are held by custodian banks on behalf of investors. Thus, 
brokersand other depositaries controlthe abil i ty of issuersto hold 
shareholdermeetings, since they control the abil i ty of certain corporationsto 
achieve a quorum.But brokers have a clear and confl ict ing economic 
interest: they seek to promotethe trading of shares. They are also confl icted 
becausethey may provideinvestment banking and other services to the 
company. Not only do confl ictedmarket pafticipants (brokers and other 
depositaries)controlthe ownershipand transferof shares in public 
companies, but they are the only entit ies legally abte to facil i tate required 
communicationbetweenthe owners and the company. Brokers and other 
depositariesare compensated for their roleas impedimentsto the eff icient 
f low of information between owner and company. 

EmptyVoting 

As we noted in our May 5, 2003 comments to the Commissionconcerning 
Solicitationof Public Views Regarding Possible Changesto Proxy Rules(File 
Number 57-  1O-03)10,  

"To minimize the possibi l i tythat outsiders wil l  use this processto create new 
takeover techniques, we suggestthe Commission require ful l  disclosure of al l  
nominee interests, including any interests that could confl ict with those of 
shareholders.In addit ion, should shareholdersdiscover that this processhas 
been used as a takeover device, we suggest the Commission put into placea 

'oOnline att 
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series of str ict monetary and criminai penalt ies.This set of penalt ieswould 
includeforfeiture of corporate control." 

We further refined this model in a letter to the SEC dated December 23, 
200_3concerningSecurityHolderDirectorNominations(FileNumber57-19 ­
03) " ,  

Rules that would grant greater shareholderaccessto the proxy "do have the 
potentialto be disruptive. Certain groups.includinglabor and related 
narrowlyfocused interests, corporateraiders, mutual funds, hedge funds, 
investmentbanks and othersmay seek to usethese new rules unfair ly, to 
createnew harassmentand takeovertechniques.12To minimize this 
possibi l i ty,we suggest the Commission require ful l  disclosureof al l  director 
nominee interests, including any interests that could confl ict with thoseof 
other shareholders. " 

Special Interest Directors 

As we noted in our December 23,2003 comments. 

"The claimthat special interestswil l  use the newlyproposedrulesto pursue 
an agenda harmful to other shareholders alsorings hol low. Special interests 
are alreadywell representedon every board.For example, one special 
interestgroup,males, currently occupy 90o/o of al l  Board seats. In any event, 
Board members are almostalways self- interested.Most have an agenda of 
somesort. Onceformed, boards becomevery pol i t ical,very quickly.Such is 
the natureof business. 

Suggestionsthat any elect ion contests that may occur as a resultof the 
proposedrules would be a distractionto management and a waste of 
company resources are, l ikewise,spurious.Thereis no reason to assume 
contested elect ions wil l increase.They may, in fact, decrease. Such events 

'' Online at: http:,/lwrl'rv.sec.eovlrules,/proposedi s71903/wmccirl22203.pdf 

12Given their critical role in the capital formation process,we suggest that, ifan investment bank or mutual fund is 
found to have used enhanced proxy accessdevicesunfairly or unethically,thet SEC registrationbe lifted 
immediately. This is a "death penalty'' for the misuse ofthese new tools. Sincehedge fr.mds fall outside SEC 
ju sdiction, we encourage the creation of similar regulatory sanctions. 
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occur natural ly over the l i feof a corporation, anyway.Even i f  an increaseis 
observed. these elect ions neednot drain economic or management 
resources.We suggest using on-l ine tools to signif icantly reduce the cost of 
board elections." 

The fundamental problem is the continuing legal d isenfranchisement of 
shareholders.The SEC Proxy Accessproposals, in general and for most 
shareholders,lessen the abil i tyof security holders "to control the 
corporationas effectively as they might have by attending a shareholder 
meet ing."  

to  Rule 14a-B( i ) (B)"  o f  
recent Court rul ings, and especially inappropriategiventhe danger to the 
interests of investorsand the damage to the publicinterest this 
interpretationwil l  spur. 

I t 's " in terpretat ionof  and. .amendments is  in  v io la t ion 

Our solution is outl inedbelow. 

On October 6,2006, we providedfeedbackon SEC File Number 4-515, 
concerningan SEc-sponsored roundtablediscussionrelating to the use of 
the Extensible BusinessReportingLanguage(XBRL.")" In those comments, 
we outl inedan internet-basedsystem allowing for shareholder resolutions, 
Boardelections,the dissemination of executive and director compensation 
data,other corporate governancedata, and the issuanceof securit ies. While 
we opposethe proposedrule changes,we support the SEC'S effortsto 
modernizethe proxy process and believe XBRL is a key tool the Agency can 
use to enhancethe flow of valuableproxyand corporate governance 
informationto investors. 

Priorto the creation and adoption of high speed, massively networkedpublic 
computersystems,providinga new methodfor proxyaccesswas a costly 
proposit ion,unfairto publiccompanies and corporate management. This is, 

65.pdf" Online at: htto:/,/wrvw.sec. eov,hervs/'press/'4-515,/rvcunninghamT4 
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andshareholders use 
websitesli ke www. to obtai i nformation. 
however,no longer the case.Manyinvestors currently 

gooqle.com/finance/14 n corporate 

Internet technologywas specif ically designedfor this type of problem. 

For example, publiccompanies should be requiredto conduct Board 
e lect ionson- l ine.v ia  the In ternet ,on an SECmoni toredand mainta ined 
website.Candidatescould be nominated by shareholders on-l ine and a fair, 
eff icient candidate screeningprocedurecould be established.We note such 
action can be constructive, especiallyin l ight of the market malfeasance 
cited above. 

Relevant XBRL-tagged information could be submitted using a secure, SEC-
maintained, tamper resistant, management-independent website. Data 
would be tabulatedin real t ime. The proposedexecutiveand director 
comoensationdatabasecouldbe tied to a Board member nomination and 
vote tabulationsystemand a shareholder accounting system. Once 
collected, executive and director compensation informationcould be easily 
incorporated into on-l ine proxy materials.We believepubliccompanies 
shouldbe requiredto disclose executive and director compensation via the 
Internet. 

Finally, we suggest using a fairness-enha nced,Dutch-auctions_tylesystemto 
allocate and priceinit ial and secondary publicofferings(IPO.)'"The network 
of prescreenedbuyers,already well known to WallStreet, could easily be 
moved to this system. The system would be designed to meet certain 
security and performancestandards. 

Graphically,the systemwould look as follows: 

'' 
Google Finance "offen a broad rang€ ofinformation abourNorth American stocks.mutual funds and public and 

private companies along with charts, newsand fundamental financial data."This dataset will include compensation 
information. 

ri We havedeveloped a faimess-enhanced Dutch-auction st),le system to allocate and price securities,our Fully 
Adjusted Retum'- Auation System. The slstem is propri€tary and a trade secret. As such, it is beyond the scope of 
this comment. 
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An Internet based, XBRL-enhanced, on-l inesystem, allowing for shareholder 
resolutions,Board elections, the disseminationof executive and director 
compensation data, other corporategovernancedata, and the issuanceof 
securit ies,wil l  signif icantlylowerthe cost of raisingcapital. '"We believethis 
lowered cost wil l  result in more companiescoming to market. More 
companiescoming to  market  wi l l  resu l t  in ,  o ther  th ings equal ,  h igher  leve ls  
of economic activity, lower unemployment and lower inflation. 

We also believe such a system wil l  be fairer. Currently, members of the 
public pay, unfairly, for the privi legeof purchasingIPO shares: they can only 
purchasesharesat an excessivelyhigh pricein the after issuance market. 
We believe a non-proprietary, SEC-ownedand managed IPO Dutch auction 
systemwill el iminate the short term run up observed in the after issuance 
IPO market . "  

We suggest thesesystemsbe phasedin over three years.In the first year, 
corporationswouldsimply be offered the option of holdingBoardelections, 
disseminatingexecutiveand director compensationdata,other corporate 
governancedata, and securit ieson-l ine. After two years,companieswould 
be requiredto describewhy they choseto use or not to use the system. 
They would have to report certain information to shareholders.Corporate 
managementwould be required to report the cost differentialbetween the 
proposedsystem and other methods.Overtime, say, after three years,all 
Board elections, executive and director compensationdata,other corporate 
governancedata, and corporate security sales would be conducted and 
issuedthrough the on-l ine system. 

In summary, we believethe use of on-l ine,XBRLenhanced,internet-based 
reportingand capital access tools wil l  signif icantly reduce costs and increase 
the flow of capital to all sectors in society. This increase in capital access 
wil l ,  in turn, result in signif icantly increasedgeneraleconomicactivity. We 
estimate, using proprietaryeconomic models, this increasedeconomic 

16On ave.age, inestment banks appropriate sevelt percent(7%) of the capital raised via traditional Initial Public 
Offerings.We estimate the cost will, over six years-fall from'1Y.lo lo/,: 

tt l-his -n-up rvas, uccording to one source. l6 percent(for IPO stocks issued bet$€en 1960 and 1987). 
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activityat $6 tri l l iondollarsover five years.(Thisassumesan internetbased 

Boardelection,executiveand directorcompensationand capital access 
systemthat is genderand raciallyneutral, operating withoutsignif icant 
falsif icationand fraud.) 

The internetis a powerfultool. we understand both the potentialbenefits 
and the potential iydisruptivenatureof this technologybetterthan most.lB 

capitalmarket regulatorsin other regionsof the worldwil l ,  at some point, 

enhancetheir abil i tyto access capitalusinginternet-basedtools'Thus, 
competit iveadvantagewith respectto proxyaccess,executiveand director 
compensationinformationand capital access is available to any countrywith 
signif icanteconomicpotentialand a modest communications infrastructure. 

We do not know whichcountrieswil l  be winners over the long term' We do 
knowthat, giventhe corporate fraud and malfeasancecited, if the proposed 
proxy process amendmentsare implementedwithoutthe full set of internet-
basedand XBRLenhancedinformationand capital accesstoolsoutl ined 
aboveit is unlikely that the United Stateswil l  long maintainand enjoy its 
cu rrent advantage. 

we appreciate the time and effort the commission has devoted to this task. 
Thankyou for your leadership.Pleasecontactme with any questionsor 
comments. 

Sinc 

Wi l l iamMichXelCunningham 
SocialInvestingAdviser 
for Wil l iam MichaelCunninghamand Creative InvestmentResearch,Inc. 

18The firm launched its first $.ebsite in 1995. We appreciate the nature ofthe task lbcing regulators and legislators: 

very much like performing surgeryon a marathonrumer - during a race. Corporate fraud and malfeasancethreaten 

the entire system, just ascholesterol clogged aneriesthreatens the health ofthe aforementioned runner.To make 

matters worse, (a[d to extend this analogy far too long) not only is a medical malpractice lawyer watching,but the 

nature of the technologyis such thar it significantly improvestheperformance ofevery runner in the race­
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Appendix I 

Answers to specificquestionsconcemingFileNumber37-16-01 

As proposed,a bylaw proposal may be submitted by a shareholder (or group of 
shareholders) that is eligible to and has filed a Schedule 13G that includes specified public 
disclosures regarding its background and its interactions with the company, that has 
continuously held more than Sohof the company's securities for at least oneyear, and that 
otherwise satisfies the procedural requirements of Rule l4a-8 (e,g.,holding the securities 
through the date of the annual meeting). Are these disclosure-related requirements for who 
may submit a proposal,including eligibility to file on Schedule13G, appropriate? 

No. We understand that "the basis for the disclosure that (the SEC is) proposing is the familiar 
ScheduleI 3G regime," This is inappropriate and inconsistent. A I 3G filing givesshareholders 
waming that a large investor, who may influence companypolicy andperformance,is presentin 
the investor base.I 3G tilers area very small subset of the generalinvestingpublic. This section 
ofthe proposedrule is equivalent to a "poll tax," effectively disenfranchising largegroupsof 
investors. The fraud noted above mandates that options for exercisingshareholderrights be 
enhanced,not diminished. 

We prefera set ofdisclosure rules that are flexible, tied to the specific size and nature ofthe 
company, and to the type ofinvestor. 

If not, what eligibility requirements and what disclosure regime would be appropriate? 

We recognizethat theright to submit shareholder resolutions impacting corporate operations, 
governanceandownershiphaseconomicvalue, like an option.This valuewas first uncovered by 
faith basedinvestors,who found their ability to impact societalchange diminished asthe social 
otder moved to a market-based culture. Using this method allowed them to move with the social 
order.We have developed an options pricing model to determine value associated with this right. 
In our model, the option value depends principally on time, interestrates,volatility, andthe size 
anddistributionofthe economic gainsor losses at issue. 

The strategyhas been co-opted by hedge funds,now using the practicefor selfish.potentially 
destructivepulposes.The issueresideswith thesefunds.by their nature not long term investors 
or sensitiveto broader social concems.Thus,to fully address this issue means first addressing 
the regulatoryloopholes that allow hedgefundsto operate. 
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In general, preference should be given to long term shareholders.We suggest a one yearholding 
period for eligibility. alongwith online disclosure of information on "background and its 
interactionswith the company'' on an SEC-maintainedwebsite. 

For example, should the 57o ownership threshold be higher or lorver' such as 7Vo,3Vo, or 
107"? Is the 57o level a significant barrier to shareholders making such proposals? 

The 5%o ownership threshold should be much lower. Preference should be given to long term 
shareholders.The threshold should tie to length of ownership. For owners holding the stock over 
l0 years.there should be a nominal requirement based on number of shares held, say, 1 00 shares, 
and a pledgeto hold onto the stock for another 10years.For five yearholders, there should be a 
1,000 share requirement,anda pledgeto hold onto the stock ibr another 5 years.For one year 
holders, there shouldbe a 10,000 share requirement,and a pledgeto hold onto the stock for 
anotheryear.The ownership threshold should be set for individual holders. We note that 
companies would still have the right to discard lrivolous proposals. 

Does the impediment imposed by this threshold depend on the size of the company? 

Yes. 

Should the orrnership percentagedepend on the size of the company? 

No. It should bebased on length ofownership. 

For example, should it be 1%o for large accelerated filers,37o for accelerated filers and 57o 
for all others? 

See above. 

Should an ownership threshold be applicable at all? 

Yes. 

Ifthe eligibility requirement should be different from 5%o, should we nonetheless require 
the filing ofa Schedule l3G or othenvise require disclosure equivalent to a Schedule 13G? 
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No. We suggestyou require the fi1ing of an on-line ownership andholding disclosure document. 
The disclosure data required shoulddecreaseas length ofownership increases.As we noted 
above, we suggest the Commission requirefull disclosure ofall nominee interests,including any 
intereststhat could conllict with those ofshareholders. In addition, should shareholders discover 
that this processhasbeen used as a takeover device, we suggest the commission put into placea 
seriesofstrict monetary and criminal penalties. This scl ofpenalties would include iorfeiture of 
corporatecontrol. 

The proposed one-yearholding requirement is consistent tyith the existing holding period 
in Rule l4a-8(bxl) to submit a shareholderproposal.Is it appropriate to limit use ofthe 
proposed rules to shareholder proponents that have held their securities for any length of 
time? 

We disagree with the proposedrule,but agree that it is "appropriateto limit use of the rules to 
shareholder proponents that have held their securities for a significant length of time.,' 

If so, is the one-year period that we have proposed appropriate, or should the holding 
period be longer (e,g.,tlvo years or three years) or shorter than proposed (e.g., six 
months)? 

Seeabove. 

whv? 

Seeabove. 

With regard to the one-year holding requirement, is it appropriate to require that each 
member of a group of shareholders individually satisfy this holding requirement? 

Yes. 

Shareholders of some companies, e,g., open-end management investment companies, are 
not eligible to file Schedule l3G because the securities ofthose companies are not defined 
as"equiQr securities" for purposes of Rule 13d-1, which goverrrsthe filing of Schedule 13G 
by beneficial owners of equity securities. Should we permit security holders ofsuch 
companiesto file a Schedule l3G for the purpose of relying upon proposedRule laa-8(i)(8) 
if the holder otherwise rvould be eligible to file a Schedule l3G but for the exclusion ofthe 
company's securities from the definition of "eligible security?" 
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Yes, subject to the termsand conditions outlinedabove. 

If we were to do this, what, if any, amendmentsn'ould be required to Schedule 13G? 

Seeour comments aboutfiling a reducedset of informationbased on lengthof orvnership and 

sizeand t)"pe of company. 

Should we instead usean eligibility requirement, other than eligibility to file Schedule l3G, 

in Rule 14a-8(i)(8)for shareholdersof companieswhosesecuritiesare not "equity 
securities?" 

Yes. 

If a shareholder acquires shareswith the intent to propose a bylaw amendment, could that 

be deemed to constitute an intent to influence control of the company and thus potentially 

bar them from filing on 13G? 

Thereis no way to prejudge intent. In addition, corporateevents change intent. As we noted 

above, 

Rules that would grant greater shareholderaccessto the proxy "do have the 

potent ialto be disrupt ive. Certaingroups, including labor and related 

narrowly focused interests,corporate raiders,  mutual  funds, hedge funds, 

investment banks and others maY seek to use these new rules unfair ly,  to 

create new harassmentand takeover techniques. leTo minimize this 
possibi l i ty,  we suggest the commission require ful l  d isclosure of  al l  d i rector 

nominee interests, includingany interests that could conf l ictwi th those of 

other shareholders.  "  

Ifso, should the Commission provide an exemption that rvould enable such a shareholder


to file on Schedule 13G?


We prefer flexible rules that would allow for changes in intent. 

reCiven their critical role in the capital formationprocess, rve suggest that. if an investment bank or mutual fund is


found to have used enhanced proxy access devicesunfairly or unethically, their SEC registration be lifted


immediately-This is a "d€ath penalty" for the misuse ofthese new tools. Since bedge funds fall outside SEC

judsdiction, we encourage the creatioo of similar regulatorysanctions.
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Proposals to establish a procedure for shareholder nominees would be subject to the 
existing limit under Rule l4a-8 of500 words in total for the proposaland supporting 
statement. Is this existing word limit sufficient for such a proposal? 

Yes, but irrelevant. We suggest that technological advancements have made these t)?es of limits 
irelevant-

If not, w-hat increased word limit lvould be appropriate? 

We would like to see all relevant information including video and audio clips, reference 
documents,andother data storedin electronic format on an SEC-managed and/or monitored 
website.Ratherthan establish a word limit, we suggest a data(file size) limit. 

In seeking to form a group of shareholders to satisfy the 57o threshold, shareholders may 
seek to communicate with one another, thereby triggering application of the proxy rules. In 
order not to impose an undue burden on such shareholders, should such communications 
be exempt from the proxy rules? 

We believe5oloexcessive. 

If so, what should the parameters of any such exemption be? 

Seeabove. 

Is there any tension tretween the requirement in Schedule13G that the securities not be 
acquired or held for the purpose of changing or influencing control ofthe company and the 
desire ofthe holder ofsuch shares to proposea bylaw amendmentseekingto establish 
procedures for including shareholder-nominated candidates to the board? 

Yes. 

Does the ansrverto this question depend on the number of candidates sought to be included 
in the proposal? 

No .  

If there is tension, should we establish a safe harbor of some kind? 
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yes. Long term holders(greaterthanten years) and public pension funds should be exempt. 

The proposed disclosure standardsrelateto the qualifications ofthe shareholder 

proponent, any relationships befweenthe shareholder proponent and the company, and 

anyefforts to influence the decisionsofthe company'smanagernentor board of directors. 

To assure that the quality of disclosurc is sufficient to provide information that is useful to 

shareholders in making their voting decisionsand to limit the potential for boilerplate 

disclosure,we have proposed that the disclosurestandards require specific information 

concerning thesequalifications, relationships, and efforts to influence the company's 

managementor board of directors. Is the proposed level of required disclosure 

appropriate? 

No. The new item 8b is excessive. It will be problematicfor a group of investors to collect this 

information in a timely manner. 

Are any ofthe proposeddisclosurerequirementsunnecessaryto shareholders' ability to 

make an informed voting decision? 

No. 

If so, which specificrequirementsare not necessary? 

The followine: 

"any direct or indirect interestof the shareholderproponent in any contractwith the


companyor any affiliate ofthe company(including any ernployment agreement,


collectivebargainingagreement,or consultingagreement);


any discussion regardingtheproposal between the shareholder proponentand aproxy


advisoryfirm.

a description, in reasonabledetail,ofthe content ofsuch direct or indirect (deJine


indir e c t ) communication."


Should we require substantially similar disclosurefrom both the proponent and the


company asproposed or should the company be allowed to avoid duplicating disclosure


relating to the proponent where the company agreesrvith the disclosureprovided?


The new item 8b is excessive. 
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Is any additional disclosure appropriate? 

Thc new item 8b is excessive. 

We solicit comments with respect to an-v other types of background information regarding 
a shareholderproponent that shouldbe disclosed in Schedulel3G or Item 24 of Schedule 
l4A. 

The new item 8b is excessive. 

What other types of information do shareholders need to have about the shareholder 
proponent, or the shareholder proponent's cours€ of dealing lvith the company, when 
voting on a proposal? 

While lr'e agree that "A shareholderproponent may have a variety of relationships with the 
company.Because these relationships will olten be relevant to an informed decision by other 
shareholdersas to whether to vote in favor of a proposedbylaw amendment, disclosure of 
information conceming the proposal should includeinformation about such relationships," 
the nature of the information requirement will change rvith the nature of the proponent(shorl or 
long tem investor, public, faith-based or not, etc), the nature of the company (receptiveto dialog 
or not) and the nature of the issues facing the company (undercompetitive or legal pressureor 
not.) Unforfunately, no hard and fast rule will suffice here. 

Would the proposed Schedule13G disclosure requirements for shareholder proponents be 
useful to other shareholders in forming their voting decisions? 

Yes,but the new item 8b is excessiveand irnpractical. 

Are the requirements practical? 

No. The new item 8b is excessive and impractical. A groupof investors will not be able to 
collect this information in a timely manner. 

Is any aspect ofthe proposeddisclosure overly burdensome for shareholder proponentsto 
comply with? 

Yes. 
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As proposed, shareholder proponents would be required to disclose discussionsvyitha 

proxy advisory firm prior to submitting a proposal. Is this disclosurerequirement 

appropriate? 

No. 

Why or why not? 

Shareholderproponent discussions rvith proxy advisory firms should be private discussions of 

policy andpiactice. We see no legitimate reason(absentfraud and malfeasanceon the pafi of 

shareholderproponentsandproxy advisory firms, which is covered by anti-fraud statutes)other 

shareholdersneed access to this information. In addition, requiring disclosure may violate 

attomey/clientprivil ege. 

alsopropos€ that companieslvould be responsible for disclosure regarding tbeir 

relationships and courseof dealing t'ith the shareholder proponent in Item 24 of Schedule 

l4A. Is this proposed additional disclosureuseful? 

we 

Yes. We suggest the Commissioneliminatemost of the proponent disclosure requirementsand 

focuson having ,.companiesdisclosuretheir relationships andcourse of dealingwith the 

shareholderproponent," in as neutral a manner aspossible. 

would any aspect ofthis disclosure requirement be impractical or overly burdensome? 

The new item 8b is excessive andimpractical.A groupofinvestors will not be able to collect 

this information in a timely manner. Shareholderproponentdiscussionswith proxy advisory 

firms should be private discussionsofpolicy andpractice. 

As proposed, the disclosuresconcerning the shareholder proponent and company's 

relationship must be provided for the 12 months prior to forming any plans or proposals, 

or during the pendency of any proposals, lvith regard to an amendment to the company 

bylaws, ls this the appropriate timeframe? 

Yes. 

If not, should the timeframe be shorter (e.g.,6 or 9 months) or longer (e'g.'18or 24 

months)? Is any federal holding period requirement appropriate? 
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No. 

Is the proposed reliance on the existing Schedule l3G framervork appropriate? 

No. We understand that "the basis for the disclosure that (the SEC is) proposing is the familiar 
Schedule13G regime," This is inappropriate. Filing 13G givesshareholderswaming that a large 
investor, rvho may influence company policy andperformance, is presentin the investor base. 
13G filers are a microscopic subsetof the generalinvestingpublic. While the form itself may be 
appropriate,to base the ability to fi1e on the same standard goveming 13Gis not. 

The proposed 5% rule is equivalentto a "poll tax." effectivelydisenfranchising large groups of 
investors.The fraud noted above mandates thatoptions for exercisingshareholderrights be 
enhanced,not diminished. 

Should rve require the type of disclosure found in Schedule l3G, but nevertheless permit a 
shareholder lvho holds lessthan 5%o of a company's sharesto file a Schedule l3G and to 
submit bylaw proposals ofthe type describedherein? 

The 50%olvnershipthresholdshouldbe much lower. Preference should be given to long term 
shareholders.The threshold should tie to length ofownership. For owners holding the stock over 
1 0 years,there should be a nominal requirement based on number of sharesheld, say, 100 shares, 
and a pledge to hold onto the stock for another 10years.For five yearholders,thereshouldbe a 
1,000 share requirement,anda pledgeto hold onto the stock for another 5 years.For one year 
holders, there shouldbe a 10,000share requiranent, and a pledgeto hold onto the stock for 
anotheryear. The ownership thresholdshouldbe set for individual holders. 

Is there another disclosure provision in the federal securities laws rvith a lesser ownership 
requirement that would more appropriate upon rvhich to rely? 

Not that we know of at this point. 

Is it appropriate to require any additional disclosure by shareholders and/or the company' 
beyond what is currently required, in connection with a proposed amendment to the 
company's bylarvs in accordancewith proposed Rule f4a-8(i)(8)? 

No. 
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Rather, should we require disclosureonly when a shareholder actually seeks to nominate a 

director using a nominating procedure established pursuant to a company's tlylaws? 

Yes. 

As proposed' a nominating shareholder lvould be required to provide to the company, for 
inclusion in the company's proxy materials, disclosure responsiveto Item 8A, Item 8B, and 
Item 8C of Schedule l3G, as rvell as Item 4(b), Item 5(b), Item 7, and Item 22(b) of 
Schedule l4A, as applicable. Is this the appropriate type and amount of disclosure for a 
nomination under a shareholder nomination procedure? 

Yes. We feel this is a goodbaselineset of information investorscan use to make an informed 
voting decision. 

Ifnot, what disclosurerequirementwould be appropriate? 

No additional requirements. 

Is the timing requirement for providing this disclosure appropriate? 

Yes. 

If not, when should such disclosures be provided? 

N/A. 

Is it appropriate for the disclosureto be provided to the company for inclusion on its 
website and in its proxy materials, or should the shareholder instead be responsiblelbr 
filing the information provided that they beneficially own more than 5%o of the company's 
securities entitled to be voted and are eligible to file on Schedule l3G? 

It is appropriate for the disclosure to be providedto the company for inclusion on its websiteand 
in its proxy materials. 

Does the proposal make sufficiently clear that the nominating shareholder would be 
responsible for the information submitted to the company? 

Yes,but given the 57o restriction, this will be impractical.
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Should the proposal include language addressing a company's responsibility for including 
statements made by the shareholder that it knows are not accurate? 

Yes. We also suggest you attachcriminal penalties,including the forfeiture of Board

membership.


Should information provided by a nominating shareholder be deemed incorporated by

reference into Securities Act or Exchange Act filings?


Yes.


If so, lvhy?


To give them the full weight of Federal law.


Should companies that receive a nomination for director from a shareholder be required to

file their proxy statement in preliminary form, as is proposed?


Yes.


Ifnot, lvhy lvould it be appropriate for companies to file directly in definitive form?


N/A.


Should solicitations in favor ofor against a nominee for director, by either the company or

the shareholder, be filed as definitive additional soliciting materials on the date offirst use,

as is proposed?


Yes.


If not, how should such materials be filed?


N/A.


As proposed, a nominating shareholder would be required to provide the information

required by Item 8A, Item 88 and Item 8C of Schedule 13G to the company for inclusion
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on the company's website and in its prox-v. Would it be appropriate to add a disclosure 
requirement on Form 8-K that would apply where a company does not maintain a website? 

Yes. 

Would it be appropriate to allolv a company to choose between website disclosure and 
Form 8-K disclosure evenwhere a company maintains a website? 

No. 

Why or rvhy not? 

Companiesmay choose to "hide" the information, ifgiven a choice. A single standardshould be 
established. 

Is there disclosure other than that proposedconcerning shareholder nominees that would 
be material to investors? 

Yes. 

lf so, rvhat are thosedisclosures and why would they be material? 

Require disclosure regarding the relationship between the nominating shareholder and 
shareholder nominee. 

For example, should we require disclosureregarding the relationship betweenthe 
nominating shareholder and shareholder nominee? 

Yes. 

If so, what disclosures would be appropriate and useful to shareholders? 

Monetary relationships and any disclosures that might impactthe ability of the nominees to act 
independently on behalf of all shareholders. 

Our proposals are intended to provide a company or its shareholders with the flexibility 
under the federal securities laws to establish an electronic shareholder forum that permits 
interaction among shareholders and between shareholders and the company's management 
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or board of directors, and permits the operator ofthe electronic shareholder forum to 
provide for non-binding referenda votes offorum participants. Do our proposals provide 
this flexibilitl ? 

Ycs. 

Are there additional steps that are necessary to assure that the federal securities larvs do 
not hinder the development of these electronic shareholder forums? 

No. 

We propose to amend Regulation 14A to encourage the development of electronic 
shareholder forums that could be used by companies to better communicate with 
shareholders and by shareholders to better communicate both with their companies and 
among themselves. In addition, the electronic shareholder forum concept could offer 
shareholders a means of advancing referenda that might otherwise be proposed as non­
binding shareholder proposals under Rule l4a-8, Is this appropriate and, if so, how can we 
further encourage the development of electronic shareholder forums? 

See our Monday, February06, 2006 commentsconcemingFile No. S7-10-05.20The forums 
should reside on an SEC monitored and maintained server. Relevant XBRltagged information 
could be submitted using a secu(e, SEC-maintained, tamperresistant, management-independent 
website. Data would be tabulated in real time. The shareholder databasecouldbe tied to a Board 
member nomination and vote tabulation system and a shareholder accounting system. Once 
collected,information could be easily incorporated into onJine proxy materials. 

As proposed, the nelv rules w-ouldallow companies and shareholders to develop electronic 
shareholder forums as they see fit, as long as the forums are condueted in compliance with 
Section 14(a) ofthe Exchange Act, other federal laws, applicable state law, and the 
company's charter and bylaw provisions. Should we be more prescriptive in our approach, 
such as by providing direction or guidance relating to whether a forum is available for non­
binding referenda, rvhether access is limited to shareholders, the frequency rvith which 
shareholder records are updated for purposes of enabling participation, or whether the 
forum assures the anonymity of shareholders who access it? 

005,/wcuxinsham5S6Tpdf20Online at: htto:,/,/wrvw.sec.sov,hrlesr'proposed's71 
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Yes. The SEC should be more prescriptive in "providing direction or guidancerelatingto 
whether a fbrum is available for non-binding referenda." Access should be limited to 
shareholdsrs.Shareholderrecordsshouldbe updated for purposesofenabling parlicipation on at 
least a weekly basis. There should be no anonyrnity. 

As proposed,we make clear that a company or shareholder that establishes, maintains' or 
operates a forum is not liable for any statements or information provided by another 
person. Does the proposed rule adequately address the liability concernsthat might face 
sponsorsof and participants in an electronic shareholder forum? 

No. While we agree the companyshouldnot be liable for any statements or informationprovided 
by another person,aslong as that personis not anployed by or affiliated with the company and 
usingthe forum for fraudulent purposes. 

In order to encourage useof electronic shareholder forums, we are proposing an exemption 
for solicitations on an electronic shareholder forum. As proposed, solicitations that do not 
seek to act as a proxy for a shareholder or request a form of proxy frorn them and occur 
more than 60 days prior to an annual or special meeting (or within two days of the 
announcement ofthe meeting) are exempt under the proxy rules. Is it appropriate to 
provide this exemption from regulation for communications on an electronic shareholder 
forum? 

Yes. 

Should the exemption apply more broadly to all communications? 

Yes. 

Would it be possibleto conduct an effective proxy solicitation on the forum despite the 
limitations? 

Yes, but we cannot know with certainty at this point. This depends upon thepopularity and reach 
of the technology, the nature of the company, the issues at hand, the size of the economic 
interestsat stake, and the location and orvnership ofthe seruer(SECseler or private company 
server.) 

Is the 60-day limitation sufliciently long to protect shareholders from unregulated 
solicitations? 
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Yes. 

Should the time period be shortened (e,g.,30 or 35 days) or lengthened (e.g.,75 or 90 
days)? 

No. 

Is there a better alternative that lvould encourage free and open communication on 
electronic shareholder forums, but limit the use of the forums as a rvay to solicit proxies 
without providing the full and fair disclosure required in our proxy rules? 

Yes. Such advice is, however, beyond the scope of this comment letter. Please contact us for 
more detail or see our Monday, February 06, 2006 comments conceming File No. 57-10-05. 

As proposed, we have provided no guidance on what should happen to the communications 
and data on the forum within the 60-day period prior to the annual or specialmeeting' 
Solicitations that remain posted on the forum that were exempt under proposed Rule 14a­
2(b)(6) may no longer tre exempt. Should we require that the electronic shareholder forums 
tre taken down within 60 davs of a scheduled meeting? 

No. 

Alternatively, if the forum continues to run, should shareholders who continue making 
communications on the forum file any communications that are solicitations in compliance 
lvith Regulation l4A? 

No. The SEC should monitor all communications, another reason for the forum to reside on an 
SEC server. 

Should those shareholders be required to file any solicitations on the forum that occurred 
more than 60 days prior to the meeting? 

Yes. 

How would the forums be policed to ensure that the responsible parties are properly filing? 
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The SEC should monitor all communications. another reason for the forum to reside on an SEC 

server, 

What would be the appropriate use of an electronic shareholder forum rvith regard to a 
bylaw proposal,ascontemplatedin this release? 

The forum should provide a cost effective and timely tool that corporate management can use to 
put matters of importance before shareholders. 

For example,should shareholders be able to use a forum to solicit other sh*reholders to 
form a Soh group in order to submit a bylaw proposal? 

Yes, but we disagree with the 57o standard. 

Would it be appropriate to require the shareholder (or group of shareholders) that submits 
the proposal to file a Schedule 13G that includes specified public disclosuresregarding its 
background and its interactions lvith the companyo that corresponds to the proposed 
disclosure requirements for shareholder proponents of bylaw amendments concerning 
shareholder director nominations? 

Yes. 

Should a shareholder (or group of shareholders) proposing such a bylaw amendment tre 
required to have continuously held a certain percentageofthe company's securitiesentitled 
to be voted on the proposal at the meeting? 

Yes. 

What would the appropriate percentagebe? 

The 57o ownership thresholdshould be much lower. Preference should be given to long term 
shareholders.The threshold should tie to length ofownership. For owners holding the stock over 
I 0 years,thereshouldbe a nominal requirement based on number of shares held, say, I 00 shares, 
and a pledgeto hold onto the stock for another 10 years.For five yearholders,there should be a 
1,000 share requirement, and a pledge to hold onto the stock for another 5 years. For one year 
holders, there should be a t 0,000 share requirement, and a pledgeto hold onto the stock for 
anotheryear.The ownershipthreshold should be set for individual holders. 
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Should a holding period be required? 

Yes. 

If so, how long should the holding period be? 

Minimum oneyear. 

Should a proposal be required to otherrvise satisfy the requirements of Rule 14a-8 (e.g.,the 
proposal would have to satisfy the procedural requirements of Rule l4a-8 and not fall 
within one of the other substantive basesfor exclusion included in Rule l4a-8)? 

No. 

Under current Rule 14a-8, all shareholder proposals and supporting statementsare limited 
to 500 words in total, Should the word limit be different for shareholder submissionsof 
proposed bylaw amendments to establish procedures for non-binding proposals? 

We would like to see all relevant information including video and audio clips, reference 
documents, and other data stored in electronic format on an SEC-managed and/or monitored 
website. Rather than establish a word limit. we suggest a data (file size) limit. 

If so, should the word limit be increased to 3,000 rvords in order to permit a more thorough 
description of the proposed procedural framework and in accordance with the 
approximate rvord count in current Rule 14a-8? Ifnot 3,000, should the word limit be 
higher or lorver than 3,000 (e.g.,1,000,2,000,4,000)? 

We would like to see all relevant information, including video and audio clips, reference 
documents,andotherdata,stored in electronic format on an SEC-managed and/ormonitored 
website.Rather than establisha word limit, we suggest a data(file size) limit. 

Should the proxy statement for the shareholder vote be required to explain that approval 
of the bylaw would establish procedures that rvould govern in all circumstances with 
regard to shareholder requests for the inclusion of non-binding proposals? 
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Yes. 

Should the bylarv itself be required to provide this explanation? 

Yes. 

Would it be appropriate for the Commission to provide that the substance of the procedure 
for non-binding proposals contained in a bylaw amendment would not be defined or 
limited by Rule l4a-8, but rather by the applicable provisions of state law and the 
company's charter and bylaws? For example,, the Commission could provide that the 
framework could be more permissive or more restrictive than the requirements of existing 
Rule l4a-8 (e.g,,the framework could specify different eligibility requirements than 
provided in current Rule l4a-8, different subject-matter criteria, different time periods for 
submitting non-binding proposals to the company, or different resubmission thresholdsl or 
it could specify that non-binding proposals would not be eligible for inclusion in the 
company's proxy materials, or alternatively that all non-binding proposals would be 
included in the company's proxy materials without restriction, ifthese approaches were 
consistentwith state law and the cornpany's charter and bylaws). 

Yes. 

To ensure that any nelv rule is consistent rvith the principle that the federal proxy rules 
should facilitate shareholders' exercise of state law rights, and not alter those rights, should 
any rule adopted include a specific requirement that, to be included in a company's proxy 
materials, a shareholder proposal establishing bylaw procedures for non-binding proposals 
would have to be binding on the company under state law if approved by shareholders? 

Yes. 

Would it be appropriate for the Commission to provide that, if shareholdersapprove a 
bylaw procedure for non-binding proposals, interpretation and enforcement ofthat 
procedure would be the province of the appropriate state court? 

Yes. 
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Under such an approach, the Commission and its staff would not resolve such questions. 
Should the Commission or its staff instead becomeinvolved in interpreting or enforcing tDe 
company'sbylaws? 

Yes. 

Is there any reasonably foreseeablesituation rvhere intervention by the Commission or its 
staff would be critical to the proper functioning of bylaw procedures for non-binding 
proposals? 

Yes, in cases ofliaud or malfeasance or in certain controversial corporate control contests. 

In addition, we solicit comments rvith respect to the practicalit-v and feasibility of relying on 
state courts as the arbiter of disagreementsbetweencompaniesand shareholder 
proponents over the company's bylar.s as they apply to non-binding shareholder 
resolutions. Should the Commission encourage the proponent of any bylaw procedure 
governing non-binding proposals to include in the procedure a fair and efficient 
mechanism for resolving any disagreements between the company and the shareholder as 
to the bases for inclusion or exclusion of a proposal? 

We believe the referenceto "states rights" is code for an attitude that supports the resistance of 
certaininsider, entrenched corporate intercststo the rightsofoutside shareholders who are not 
part ofmanagement. Federal law should dominate,given that statelaw rvas unable to stop the 
fraud and malfeasance noted above. 

Should the Commission specify that, even after the shareholdersapprove a bylaw 
procedure for non-binding shareholder proposals, a shareholder meeting the proposed 
eligibiliff requirements could later submit another bylaw procedure that removes or 
amends the previously-adopted non-binding procedure and that bylaw would not generally 
be excludable by a company under Rule 14a-8(i)(2) or Rule 14a-8(i)(3)? 

Yes. 

llow might shareholders' overall abilify to communicate rvith managementand other 
shareholders be improved or diminished if shareholders rvcre able to choose different 
procedures for non-binding proposals than those currently in Rule 14a-8? 

We do not knorv. 
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Are there additional or different procedures that the commission should require, 

encourageor seekto Prevent? 

Yes. 

with respectto subjects and procedures for shareholder votes that are specified by the 

corporationos governing documents, most state corporation laws provide that a 

corporation's charter or bylaws can specify the types of binding or non-binding proposals 

that are permitted to be brought before the shareholders for a vote at an annual or special 

meeting. Further, most state corporation laws permit a company's board of directors to 

adopt, amendo or repeal bylawswithout a shareholder vote.Becausea company'sboard of 

directors could adopt a bylaw establishing procedures for the consideration of non-binding 

proposals at meetings of shareholders,rve have not included in the above request for 

comment any discussionof a board of directors adopting bylaws that would limit the 

ability of shareholders to raise non-binding proposals for a vote at meetings of 

shareholders.To the extent a €ompany had in place a bylaw under which non-binding 

shareholder proposals were not permitted to be raised at meetings of shareholders, a 

company may be able to look to Rule 14a-8(i)(1)with regard to the exclusion of such 

proposals, Such ability to exclude the proposals would, of course, be reliant on the bylaw's 

compliance with applicable state law and the company's governing documents. In light of 

the board's power to adopt such a bylaw under state law, pleaseconsider the following 

specific requestsfor comment: 

Should the board of directors be able to adopt a bylaw setting up a separate procedure for 

non-binding shareholder proposals and be able, under our proxy rules, to follow that 

procedure in lieu of Rule l4a-8 with regard to non-binding proposals? 

No. The temptation for the board ofdirectors to ignore troublesome issues,like fiaud, is too 

great. 

Should such procedures be deemed to comply with Rule l4a-8 if the bylaw is not approved


by a shareholder vote, provided that state law authorizes the adoption of such a bylaw


without a shareholder vote?


No. 
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Should a bylaw proposed and adopted by a company prior to becoming subject to 
ExchangeAct Section l4(a) be deemed to comply with Rule l4a-8 oncethe company 
becamesubiect to Exchange Act Section 14(a)? 

No. 

lf so, should such companies be required to provide disclosure regarding the rights of 
shareholders with respect to the submission ofnon-binding shareholderproposalsfor 
inclusion in the cornpany's proxy materials as part ofthe description ofits equity securities 
in its Securities Act and Exchange Act registration statements? 

Yes. 

Ifnot, should companies instead be required to submit the bylaw to a shareholder vote 
oncethe company becomes public and subject to Section l4(a) ofthe Exchange Act, either 
at a special meeting or an annull meeting? 

Yes, at either a special meeting or an annual meeting. 

Is there a concern that affiliates of a company could obtain a sullicient number ofvotes to 
adopt a bylaw without obtaining a vote of the non-affiliates? 

Yes. 

Should the federal proxy rules further restrict the operation of bylaw provisions that are 
otherwise permissible under state law by requiring, for example, that once a company is 
subject to Section 14(a),the shareholders who are not affiliates of the company ratify the 
bylaw, or that the bylaw procedure be periodically re-approved by shareholders nfter its 
initial approval? 

Yes-

Doesthe fact that the company's bylaws can generally be revised or repealed at any time 
after adoption mitigate the need for such extraordinary procedures? 

No. Technological advancenents giving rise to the modifications contemplated in this proposal 
suggeststhat changes to corporate bylaws can be made very quickly. This suggests the need for 
extraordinaryreview and monitoring procedures. 
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Should the Commission adopt a provision to enable companiesto follow an electronic 
petition model for non-binding shareholder proposals in lieu of Rule 14a-8? such a model 

could include some or all of the following parameters: 
. Electronic petitions would be submitted by shareholders and posted by the company 

on the electronic proxy notice and access wetrsite; 
. Only shareholders as ofthe record date could sign the electronic petition through 

the close of the applicable shareholder meeting; 
. Execution of the electronic petition would occur through the same control numbers 

used to vote under electronic proxy; 
. Communications would be subject to Rule 14a-9, but otherwise would be minimally 

restricted by the proxy rules; 
. Results of petitions would be reported as a percentageoftotal outstanding shares; 
o 	 The decision to sign or not to sign an electronic petition would not be considered a


shareholder vote;

r Petitions would follow current Rule 14a-8 guidelines(e.g.,would be limited to 500


words) and require the identification ofthe shareholder-sponsor;

r Companies would be permitted to post a response to each petition; and

o 	 Petition sponsors could use an o'electronic-only" solicitation approach with no 

obligationto send paper copies. 

Yes. 

Are there additional changes to Rule 14a-8 that would improve operation of the rule? 

Yes. 

If so, what changes would be appropriate and why? 

See our comments above. 

For example, should the Commission amend the rule to change the existing ownership 
threshold to submit other kinds of shareholder proposals? 

See our comments above. 

If so, what should the threshold be? 
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Seeour comments above. 

Would a higher ownership threshold, such as $4,000or $10,000,be appropriate? 

See our comments above.


Should the Commission amend the rule to alter the resubmission thresholds for proposals

that deal with substantially the same subject matter as another proposal that previously

has been included in the company's proxy materials?


No.


If so, what should the resubmission thresholds be l0o/o,15Vo,20oA?Are there any areas
-
of Rule 14a-8 in which changes or clarifications should be made (e.g.,Rule 14a-8(i)(7) and 
its application with respect to proposals that may involve signilicant social policy issues)? 

N/A. 

If so, what changes or clarifications are necessary? 

N/A. 

Currently, Item 4 in Part I of Form lO-K and Form I0-KSB and Item 4 in Part II ofForm 
l0-Q and 10-QSB require a company to disclose information regarding the submission of 
mattersto a vote of securityholders. The required disclosureincludes a description ofeach 
matter voted upon at the meeting and the number of votes cast for, against, or withheld, as 
well as the number of abstentions and broker non-votes as to each such matter. In the 
interest of increased transparency, should additional disclosurebe provided with regard to 
the voting results for non-binding shareholder proposals? 

Yes. This would be very helpful information. 

For example, should the company be required to disclose votes for non-binding 
shareholder proposals as a percentageofthe total outstanding securities entitled to vote on 
the proposal? 

Yes. 
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Or as a percentageof the total votes cast? 

Yes. 

Would shareholders benefit from receiving this type of information? 

Yes. 

Would adoption of the proposed rules conflict with any state law, federal law, or rule of a 
national securities exchange or national securities association? 

Not that we are aware of. 

To the extent you indicate that the proposed rules would conflict with any ofthese 
provisions, please be specific in your discussion of those provisions that you believe would 
be violated. 

N/A. 

As the Commission staff noted in its July 15,2003 Staff Report entitled "Revierv of the 
Proxy Process Regarding the Nomination and Election of Directors," the cost to 
shareholders of soliciting proxies in opposition to the company's solicitation has been 
considered to be prohibitive and, as such, has beena key component of arguments in favor 
of increasing the opportunity for the inclusion of shareholder nominees for director in the 
company's proxy materials. Significant recent technological advances appear to have the 
potential to substantially reduce the costs ofsuch a proxy solicitation, including the 
Commission's recently adopted "E-Proxy" rules and the electronic shareholder forum 
d iscussed in lh is release. 

Will these technological advances reduce the costs ofproxy solicitations for both companies 
and those that solicit in opposition to a company? 

Yes. Intemet access is standard and access will increase. We expect portabledocument lbrmats 
to become more eflicient, leading to smallerfile sizes. Further, we expect that funding to 
portabledocumentformat research and development will increase ifchanges to the proxy 
processare adopted. 
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Should bylarv proposals establishing a shareholder director nomination procedure be 
subjectto a different resubmissionstandard than other Rule 14a-8 proposals? 

No. 

If so, what standard would be appropriate and rvhy? 

N/A. 

As proposed, the federal proxy rules would not establish a threshold for the votes required 
to adopt a bylaw procedure. This is because the voting thresholds for the adoption of bylaw 
amendments are established by state law and a company's governing documents.Is this 
reliance on state larv and the company's governing documents appropriate? 

No. As we indicated before, we are concemed that relianceon state law may allow for the 
disenfranchisementof shareholder5 by entrenched interests. 

Should the proxy rules establish a different federal standard for the required vote to adopt 
a bylaw procedure, such as the majority of shares present in person or represented by 
proxy and entitled to vote on the proposal, or a supermajority vote? 

Yes. 

Our proposals assumethat the existing exemptions for solicitations are sufficient to include 
soliciting activities of shareholders that are seeking to form a more than 5%o group, 
Accordingly, the release does not addressany such soliciting activities or propose any new 
rules in this regard. Is our assumption that the existing exemptions are sufficient for the 
purpose of forming a shareholder group to submit a bylaw proposal correct? 

No. 

If not, rvhat would be the appropriate scope of any new exemption or amendment to an 
existing exemption? 

N/A 
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Is there an alternative to the proposal regarding shareholder director nomination bylaws 
that would provide a preferable method by which shareholders could establish procedures 
to place their candidates for director in the company proxy materials? 

Yes. 

For example, should shareholders be able to propose a bylaw amendment only where there 
has been a majority withhold vote for a specified director or directors, and the director or 
directors do not resign? 

Yes. 

If so, rvhat ownership threshold rvould be appropriate in those circumstances? 

5%.  

In light of developments that reduce the costs ofproxy solicitations by shareholder 
propon€nts, such as the adoption of "E-proxyr" general advances in communication 
technology, the proposals concerning electronic shareholder forums, and, in someinstances 
the abilify of shareholdersto request and receivereimbursement for election contest 
expenses, is there an altemative to the proposal regarding shareholder director nomination 
bylaws that lvould enable shareholders to conduct election contests without incurring the 
expense of a traditional contest and without being placed on the company ballot? 

Yes. 

For example, should our proxy rules be amended to permit pure electronic solicitation? 

Yes. 

Should we amend Rule faa-2(b)(f) to enable shareholders to solicit a greater nurnber of 
other shareholders than currently is permitted under the rule (the rule limits the number 
solicited to ten) without being required to furnish a proxy statement? 

Yes. 

Would additional amendments to the system for reporting beneficial and other orvnership 
interests in securities be appropriate? 
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Yes­

lf so, what additional amendmentswould be appropriate and why? 

Are there areas where additional disclosureswould be appropriate (e.g.,rvith regard to the 
exerciseof voting rights without an economic interest in the underlying security)? 

The exercise of voting rights without an economic interest in the underlying security should be 
disallowed.This is an administrative anachronism created by the fact that publically traded 
companies do not register individualsasowners of their shares. Sharesareheld by custodian 
banks on behalf ofinvestors. 

Are there ways in which the system could be simplified (e.g.,by combining the reports 
required to report beneficial and other ownership interests)? 

Pursuant to 44 U.S.C. 3506(c)(2)(B),the Commission solicits comments to: (i) evaluate 
rvhether the proposed collection of information is necessary for the proper performance of 
the functions ofthe agency, including whether the information will have practical utility; 
(ii) evaluate the accuracy of the Commission's estirnate of burden of the proposed 
collection of information; (iii) determine whether there are ways to enhance the quality, 
utility, and clarify ofthe information to be collected; and (iv) evaluatewhether there are 
ways to minimize the burden of the collection of information on those who are to respond, 
including through the use of automated collection techniquesor other forms of information 
technology. 

The proposed amendments to Rule l4a-8 concerning binding bylaw proposals relating to 
shareholder nominations of directors on the company's proxy would help shareholders to 
exerciserights under state law to nominate and elect directors oftheir choosing,A bylaw 
amendment that allowed shareholder nominees to be included in the company's proxy 
materials would reduce the cost for a shrreholder to nominate candidates for election on 
the board since the nominating shareholder would not need to incur the cost of preparing 
separateproxy materials and mailing those materials to other shareholders. Allowing 
shareholders to propose bvlaw amendmentsthat would enable them to include shareholder 
nomineeson the company's proxy may provide shareholders a more effective voice than 
simply being able to recommend candidates to the nominating committee or being able to 
nominate candidatesin person at a shareholder meeting. 
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what are the costs and benefits of a Soh threshold as opposed to alternative thresholds? 

Costs Benefits 

Increasedconcentrationof economic power in 
the hands of fewerpeople, leading to grater 
incomeineoualitv. 

Reductionin the ability of cotporationsand 
shareholdersto receive early meaningful 
informationon ethicalconcems at the firm, 
leadingto fraud and malfeasanceanda 
reductionin shareholder value due to fines and 
class action larvsuits. 

Decreasein Board memberand senior Increasein Board member and senior executive 
executivetumover, leading to entrenched,less tumover, leadingto less entrenched, more able 

able 
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Horv would the private costs of assembling a 57o coalition vary across different types or 
sizes of companies? 

Cost of forming Small Cap Mid Cap LargeCap 
coalition/Sizeof 

Size of coalition 

Cost of maintaining High 
interestin the 
coalition 

Cost of complying HiSh 
with proposed 
rqlortlng 
requlrements 
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What are the potential costsand benefits of facilitating an increase in the variation of 
nomination rules across companies? 

Cost of fbrming Small Cap Mid Cap LargeCap 
coalitiorurSizeof 
company 

Sizeof coalition No change No change No change 

Cost of maintaining No change No change 
interestin the 
coalition 

Cost of complying 
with proposed 
-- -^+ i - ­

requirements 

Seetable above, 
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What are the costs and benefits of potentially moving away from a dual-slate structure in 
which voting shareholders choose between the management card and the dissident card 
toward a unitary slate voting system in which voters choose among items on a single proxy 
card? 

Costs Benefits 

Possibly more effective and successful use of No confusion about which card to use fbr

single card structure by disruptive groups, voting purposed.Reduction in time costs

including labor and related narrowly focused associated rvith votins.

interests, corporate raiders, mutual funds,

hedee funds. investment banks andothers.


Time andmonetary costs of having Management more actively engaged with

managementmore actively engaged with dissidentgroups/individuals.Do so to see if

dissidentgroups/individuals. they can resolve issues before putting them on


the oroxv card. 

We request comment on whether the proposals, if adopted, would promote efficiency, 
competition and capital formation or have an impact or burden on competition. 

The proposals,ifadopted. would 4qqpromoteefliciency, competition or capital formation, for 
the reasons we have outlined above. An increase in Board member and management 
entrenchmentwould lead to a reduction in efficiency. The impact or burden on competition 
would also be negative, since Board and management entrenchment leads to a reduction in 
strategic options. 
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Appendix II 

Ansrversto specific questionsconcemingFile Number 31-17-07 

Would the proposed amendments to Rule l4a-8(i)(8) provide sufficient certainty regarding 
the scope of the exclusion? 

The release requesting commentson this matter notes that: 

"In the AFSCME opinion, the Second Circuit agreed with the Commission's view that 
shareholderproposalscan be excluded under Rule 14a-8(i)(8) ifthey would result in an 
immediate election contest. The courl, however, disagreed with the view that a proposalcan be 
excluded under Rule 1aa-8(i)(8) if it 'establish[es]a processfor shareholdersto wage a future 
election contest."' 

We agree with the Court. We believe the Commissions'practiceswith respect to this issue are 
outmoded, established in an earlier stage ofmarket development, and not fully cognizant ofthe 
need for reform. 

As noted above,the proposedamendmentsto Rule 14a-8(i)(8), ifadopted, would 4q! promote 
efficiency, competition or capital formation, for the reasons we have outlined above. An increase 
in Board member and management entrenchment would lead to a reduction in efficiency. The 
impact or burden on competition would also be negative, sinceBoardand management 
entrenchment leads to a reductionin strategic options and increases the risk ofsignificant 
corporate fraud andmalf'easance. 

Ifnot, what additional amendments are necessary? 

If the Commission's main concern is that personsusing Rule 1aa-8(i)(8)to establish a process 
for shareholdersto wage a future election contest might not: 

"assurethat investors receive adequate disclosureto enable therrl to make informed

voting decisions in elections," or;

insure that "disclosuresare covered by the prohibition on the making of a solicitation

containingfalse or misleading statements or omissions that is found in Rule 14a-9,"
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we suggest the Commissionmodif' Rule 1aa-8(i)(8) to note that, if used to establish a process 
for shareholders to wage a future election contest, these future contestswill be bound by all 
applicableSECrules and regulations, including and especially Rule 14a-9. 

Should the exclusion specify those procedures that the staff historically has found to fall 
within the exclusion? 

Yes. 

What additional clarification would be helpful and/or appropriate? 

See above. 

For further clarity, should the proposed amendments include a specific reference to the 
interpretation ofthe exclusion with respect to procedures that could not result in a 
contestedelection? 

Yes. 
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