March 9, 2012
By Electronic Submission
Office of the Comptroller of the Currency
250 E Street, S.W.
Mail Stop 1-5
Washington, D.C. 20219

Ms. Jennifer J. Johnson
Secretary
Board of Governors of the Federal Reserve
System
20th Street and Constitution Ave., N.W.
Washington, D.C. 20551

Mr. Robert E. Feldman
Executive Secretary
Attention: Comments
Federal Deposit Insurance Corporation
550 17th Street, N.W.
Washington, D.C. 20429

Alfred M. Pollard, Esq.
General Counsel
Federal Housing Finance Agency
1700 G Street, N.W.
Washington, D.C. 20552

Ms. Elizabeth M. Murphy
Secretary
Securities and Exchange Commission
100 F Street, N.E.
Washington, D.C. 20549-1090

Regulations Division
Office of General Counsel
Department of Housing and Urban
Development
451 7th Street, S.W.
Room 10276
Washington, D.C. 20410-0500

Re: Notice of Proposed Rulemaking, Credit Risk Retention
SEC (Release No. 34–64148; File No. S7–14–11); FDIC (RIN 3064–AD74); OCC
(Docket No. OCC–2011–0002); FRB (Docket No. 2011–1411); FHFA (RIN 2590AA43); HUD (RIN 2501-AD53)
Ladies and Gentlemen:
At the request of agencies included above, the Loan Syndications and Trading Association
(“LSTA”)1 is pleased to submit a second supplemental comment in response to the joint Notice
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The LSTA, founded in 1995, is the trade association for the syndicated corporate loan market and is
dedicated to advancing the interests of the market as a whole. The LSTA is active on a wide variety of
activities intended to foster the development of policies and market practices designed to promote a liquid
and transparent marketplace. More information about LSTA is available on its Web site at www.lsta.org.
This comment letter was prepared in consultation with the LSTA’s CLO Committee, which includes
representatives of institutions active in the CLO market as investors, asset managers, and underwriters.
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of Proposed Rulemaking (“NPRM”)2 concerning the credit risk retention requirements
authorized by section 941 of the Dodd-Frank Wall Street Reform and Consumer Protection Act
of 2010 (the “Dodd-Frank Act”).
As discussed in our August 1, 2011 comment letter, Open Market CLOs are not subject to risk
retention requirements because their activities do not meet the definition of securitizer under
either section 941 of the Dodd-Frank Act, or the NPRM. In response to meetings with several
agencies on that issue, in order to avoid an inadvertent application of the rule to Open Market
CLOs, we have set forth in Appendix A proposed regulatory language to provide a narrow
exemption for Open Market CLOs.
We sincerely appreciate your consideration of our comments. Please feel free to contact Elliot
Ganz at (212) 880-3003 or Meredith Coffey at (212) 880-3019 if you have any questions
regarding our comments.

Sincerely,

R. Bram Smith
Executive Director
Loan Syndications and Trading Association
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Credit Risk Retention; Proposed Rule, 76 Fed. Reg. 24090 (Apr. 29, 2011).
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Appendix A

Insert a new §___.23 and redesignate proposed §___.23 as §___.24:

§__.23 Exemption for Certain Open Market Collateralized Loan Obligations.
(a) General. The risk retention requirements in subpart B of this part shall not apply to a
CLO, its manager, its investors or any other person or entity involved in such CLO so long as
such CLO operates in accordance with the provisions of paragraph (c) of this section.
(b) Definitions. The following definitions apply for purposes of this section.
(1) balance sheet CLO means a CLO whose assets consist predominantly of loans
originated and transferred to the CLO by one or more of its affiliates other than in (i) open
market transactions or (ii) in transactions permitted in paragraph (c)(3)(ii) or (iii) of this section,
and the assets and liabilities of such CLO are, immediately after issuance of its ABS interests 3 in
a securitization transaction, included under generally accepted accounting principles in the
consolidated balance sheet of one or more of its affiliates.
(2) CLO means a special purpose entity that (i) issues debt and equity interests and (ii)
whose assets consist predominantly of loans and temporary investments.
(3) commercial borrower means an obligor under a corporate credit obligation (including
a loan); provided such obligor is not primarily in the business of issuing ABS interests.
(4) corporate credit obligation means an obligation of a borrower (i) organized as a
corporation, partnership, limited liability company, statutory trust or similar entity, (ii) that is
engaged in one or more business activities and (iii) is not an ABS interest.
(5) government obligations means direct obligations of, and obligations fully guaranteed
as to full and timely payment by, the United States (or by any agency thereof to the extent such
obligations are backed by the full faith and credit of the United States).
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The term “ABS interest” is defined in proposed §___.2 as follows:
ABS interest:
(1) Includes any type of interest or obligation issued by an issuing entity, whether or not in
certificated form, including a security, obligation, beneficial interest or residual interest, payments
on which are primarily dependent on the cash flows of the collateral owned or held by the issuing
entity; and
(2) Does not include common or preferred stock, limited liability interests, partnership interests,
trust certificates, or similar interests that:
(i) Are issued primarily to evidence ownership of the issuing entity; and
(ii) The payments, if any, on which are not primarily dependent on the cash flows of the collateral
held by the issuing entity.
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(6) hedge transactions means interest rate swaps, currency swaps, timing swaps, basis
swaps, caps, floors and collars and similar transactions for the purpose of hedging related
exposures and not for the purpose of obtaining exposure to a corporate credit obligation .
(7) highest required investment category means, with respect to ratings assigned by any
nationally recognized statistical rating organization, (i) for long-term instruments, the highest
rating then assigned thereby to the long-term debt of the United States of America or (ii) for
short-term instruments, the highest short-term rating then assigned thereby to the short-term debt
of the United States of America.
(8) initial loan syndication transaction means a transaction in which a loan is syndicated
to a group of lenders.
(9) loan means any obligation of a commercial borrower for the payment or repayment of
borrowed money (including, without limitation, loans and deposits and reimbursement
obligations arising from drawings pursuant to letters of credit and other similar instruments) that
is documented by a term loan agreement, revolving loan agreement or other similar credit
agreement.
(10) manager means an entity that manages a CLO, which entity is registered as an
investment adviser under the Investment Advisers Act of 1940, as amended, or is an affiliate of
such a registered investment adviser and itself is managed by such registered investment adviser.
(11) open market CLO means a CLO (i) whose assets consist predominantly of senior,
secured syndicated loans acquired by such CLO directly from the sellers thereof in open market
transactions or as otherwise permitted in paragraph (c)(3)(ii) or (iii) of this section and of
temporary investments, (ii) that is managed by a manager, and (iii) that is not a balance sheet
CLO. An open market CLO may obtain credit from a third party to finance the acquisition of its
assets in open market transactions or as otherwise permitted in paragraph (c)(3)(ii) or (iii) of this
section prior to the issuance of its ABS interests in a securitization transaction.
(12) open market transaction means (i) either an initial loan syndication transaction or a
secondary market transaction in which a seller offers senior, secured syndicated loans to
prospective purchasers in the loan market on market terms on an arm’s length basis, which
prospective purchasers include, but are not limited to, entities that are not affiliated with the
seller, or (ii) a reverse inquiry from a prospective purchaser of a senior, secured syndicated loan
through a dealer in the loan market to purchase a senior, secured syndicated loan to be sourced
by the dealer in the loan market.
(13) person means any individual, corporation, estate, partnership, business or statutory
trust, limited liability company, sole proprietorship, joint venture, association, joint stock
company, trust (including any beneficiary thereof), unincorporated organization or government
or any agency or political subdivision thereof or other entity.
(14) secondary market transaction means a purchase of a senior, secured syndicated loan
not in connection with an initial loan syndication transaction but in the secondary market.
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(15) senior, secured syndicated loan means a loan made to a commercial borrower that:
(i)

is not subordinate in right of payment to any other obligation for borrowed
money of the commercial borrower,

(ii)

is secured by a valid first priority security interest or lien in or on specified
collateral securing the commercial borrower’s obligations under the loan,
and

(iii)

the value of the collateral subject to such first priority security interest or
lien, together with other attributes of the obligor (including, without
limitation, its general financial condition, ability to generate cash flow
available for debt service and other demands for that cash flow), is
adequate (in the commercially reasonable judgment of the manager
exercised at the time of investment) to repay the loan in accordance with
its terms and to repay all other indebtedness of equal seniority secured by
such first priority security interest or lien in or on the same collateral.

(16) syndicated loan means a loan sold to multiple purchasers in an initial or
secondary market transaction.
(17) temporary investments means investments held by an open market CLO prior to
investing or reinvesting in senior, secured syndicated loans and other corporate credit obligations
and/or making payments it owes on its debt and equity interests which may be in the form of:
(i)

United States dollars;

(ii)
direct obligations of, and obligations fully guaranteed as to full and
timely payment by, the United States (or by any agency thereof to the extent such
obligations are backed by the full faith and credit of the United States);
(iii) demand deposits, time deposits or certificates of deposit of
depository institutions or trust companies incorporated under the laws of the United
States or any state thereof and subject to supervision and examination by federal or state
banking or depository institution authorities; provided that at the time of the CLO’s
investment or contractual commitment to invest therein, the commercial paper, if any,
and short-term unsecured debt obligations (other than such obligation whose rating is
based on the credit of a person other than such institution or trust company) of such
depository institution or trust company shall have a credit rating in the highest required
investment category;
(iv)
corporate, non-extendable commercial paper having, at the time of
the CLO’s investment or contractual commitment to invest therein, a rating in the highest
required investment category;

5

(v)
demand deposits, time deposits or certificates of deposit that are
fully insured by the FDIC and either have a rating on their certificates of deposit or shortterm deposits in the highest required investment category;
(vi)
notes that are payable on demand or bankers’ acceptances issued
by any depository institution or trust company referred to in paragraph (b)(14)(iii) of this
section;
(vii) investments in money market funds or other regulated investment
companies having, at the time of the CLO’s investment or contractual commitment to
invest therein, a rating of the highest required investment category;
(viii) time deposits (having maturities of not more than 90 days) by an
entity the commercial paper of which has, at the time of the CLO’s investment or
contractual commitment to invest therein, a rating of the highest required investment
category;
(ix)
repurchase obligations with respect to any security that is a direct
obligation of, or fully guaranteed by, the United States or any agency or instrumentality
thereof the obligations of which are backed by the full faith and credit of the United
States, in either case entered into with a depository institution or trust company (acting as
principal) described in paragraph (b)(16)(iii) of this section with a rating of the highest
required investment category; or
(x)
other investments with a maturity one year or less with a rating of
the highest required investment category.
(18) workout interests means equity interests and corporate credit obligations obtained as
a result of a workout, restructuring, bankruptcy, or similar transaction or proceeding in
connection with an asset held by an open market CLO.
(c) Requirements for an Exempt Open Market CLO.
(1) In general. In order to qualify for the exemption in paragraph (a) of this section, a
CLO must be an open market CLO that operates in accordance with the provisions of this
paragraph (c).
(2) Investment limitations.
(i) An open market CLO’s assets shall be comprised solely of senior, secured syndicated
loans, other corporate credit obligations, temporary investments, government obligations used to
credit enhance ABS interests issued by an open market CLO, hedge transactions and workout
interests.
(ii) An open market CLO shall operate in accordance with transaction documents
pursuant to which it issues ABS interests in a securitization transaction that require it to hold at
least 90 percent of the aggregate outstanding principal amount of its assets in senior, secured
syndicated loans and temporary investments (all such assets to be valued at par, and excluding
6

from such calculation government obligations used to credit enhance ABS interests issued by an
open market CLO, hedge transactions and workout interests); provided, that if at any time it is
not in compliance with this requirement, an open market CLO may not purchase any assets other
than senior, secured syndicated loans, temporary investments, government obligations used to
credit enhance ABS interests issued by an open market CLO and hedge transactions.
(iii) An open market CLO shall operate in accordance with transaction documents
pursuant to which it issues ABS interests in a securitization transaction that require that it hold
not more than 10 percent of the aggregate outstanding principal amount of its assets in corporate
credit obligations other than senior, secured syndicated loans and temporary investments (all
such assets to be valued at par, and excluding from such calculation government obligations used
to credit enhance ABS interests issued by an open market CLO, hedge transactions and workout
interests); provided, that if at any time it is not in compliance with this requirement, an open
market CLO may not purchase any assets other than senior, secured syndicated loans, temporary
investments, government obligations used to credit enhance ABS interests issued by an open
market CLO and hedge transactions.
(iv) An open market CLO may not invest in ABS interests or in derivatives, provided that
this shall not prohibit an open market CLO from acquiring loan participations or any interest in
or relating to a letter of credit or entering into hedge transactions.
(3) Requirements for purchases. Purchases of senior, secured syndicated loans by an
open market CLO may only be made (i) in open market transactions, (ii) from an open market
CLO that operates in accordance with the provisions of paragraph (c) of this section, or (iii) from
a CLO in existence as of the effective date of this section that is not a balance sheet CLO.
(4) Compensation of Open Market CLO Managers. The compensation of the manager of
an open market CLO must satisfy the following requirements:
(i) The manager may not receive any management fee or gain on sale from an open
market CLO at the time of the issuance of its ABS interests in a securitization transaction; and
(ii) The manager’s compensation must be tied to the performance of an open market CLO
so that at least 60 percent of the manager’s potential compensation is subordinated in right of
payment to the timely payment of interest accrued and owing on secured debt instruments issued
by an open market CLO.
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