
 

 

 
 
 
 
 
 

 
 

 
 

 

  

 

 
 

  

 
 

 

 

  

 
 

 
 

 

 
 

 
 

 
 

 

 
 

                                                 

 
 

 
 

 
 

The Independent Community Bankers of America (ICBA)1 appreciates the opportunity to comment on 
the proposed rule, Credit Risk Retention.  The agencies are proposing this rule to implement the 
requirements of section 941 (b) of the Dodd-Frank Wall Street Reform and Consumer Protection Act 
which is codified as the new section 15G of the Securities Exchange Act of 1934. 

1The Independent Community Bankers of America represents nearly 5,000 community banks of all sizes and 
charter types throughout the United States and is dedicated exclusively to representing the interests of the 
community banking industry and the communities and customers we serve. ICBA aggregates the power of its 
members to provide a voice for community banking interests in Washington, resources to enhance community 
bank education and marketability, and profitability options to help community banks compete in an ever-
changing marketplace. 

With nearly 5,000 members, representing more than 20,000 locations nationwide and employing nearly 
300,000 Americans, ICBA members hold $1 trillion in assets, $800 billion in deposits, and $700 billion in 
loans to consumers, small businesses and the agricultural community. For more information, visit ICBA’s 
website at www.icba.org. 

August 1, 2011 

Office of the Comptroller of the Currency 
250 E Street, SW 
Mail Stop 2-3 
Washington, DC 20219 
Re: OCC-2011-0002, RIN 1557-AD40 

Jennifer J. Johnson 
Secretary 
Board of Governors of the Federal Reserve System 
20th Street and Constitution Avenue, NW 
Washington, DC 20551 
Re: Docket No. R-1411, RIN 7100-AD-70 

Robert E. Feldman 
Executive Secretary 
Federal Deposit Insurance Corporation 
550 17th Street, NW 
Washington, DC 20429 
Attention: Comments – RIN 3064-AD74 

Dear Sir or Madam: 

Elizabeth M. Murphy 
Secretary 
Securities and Exchange Commission 
100 F Street, NE 
Washington, DC 20549 -1090 
Re: File Number S7-14-11, RIN 3235-AK96 

Alfred M. Pollard 
General Counsel 
Attention: Comments/RIN 2590-AA43 
Federal Housing Finance Agency 
Fourth Floor, 1700 G Street, NW 
Washington, DC 20552 

Regulations Division 
Office of General Counsel 
Department of Housing and Urban Development 
451 7th Street, SW 
Room 10276 
Washington, DC 20410-0500 
RE: FR-5504-P-01, RIN 2501-AD53 

http:www.icba.org
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Summary of ICBA Views 

ICBA strongly supports the return to sound underwriting standards. Nearly all community banks offer 
residential mortgages to their customers and while their mortgage volume falls far short of that generated 
by the largest financial institutions, their ability to provide mortgages is a vital service to their customers 
and the communities they serve.  Their close ties to their customers and conservative underwriting has 
resulted generally in lower default and delinquency rates on their mortgages than the industry as a whole.  
Community banks take care to properly underwrite residential mortgages to ensure that their customers 
can afford their mortgage payments and keep their homes.  Community banks often require substantial 
down payments for mortgage loans held in portfolio. 

ICBA strongly supports the exemption from risk retention requirements that the proposed rule contains 
for loans sold to Fannie Mae and Freddie Mac.  As noted above, while community banks may choose to 
originate mortgage loans for portfolio, these loans are not typically the 30-year, fixed-rate mortgages that 
many consumers prefer.  The risk retention exemption is key to the stability of the fragile residential 
mortgage market and the ongoing participation of community banks in it.  With this exemption, 
community banks will be able to continue to offer fixed rate residential mortgages to their customers.  If 
this exemption was not provided, the vast majority of community banks would have serious difficulty 
providing the capital needed to support risk retention requirements.  As community banks are forced to 
exit the residential mortgage business, only a handful of the largest lenders would remain, those with the 
flexibility to raise needed capital.  The serious contraction that would occur in the mortgage market would 
significantly limit credit availability.  We find it ironic that the lenders that would remain would be those 
that played a role in the housing bubble through lax underwriting standards and predatory practices while 
community banks that did not contribute to the disaster would be forced out. 

As we stated in our December 2010 letter to the agencies (attached), we strongly believe that “Qualified 
Residential Mortgage” (QRM) should not be defined narrowly.  If the definition is too narrow, lower-
income and first-time homebuyers will find it very hard, if not impossible, to obtain affordable mortgages 
because of high down payment requirements.  A number of community bankers have told ICBA that half 
to nearly all their customers would not qualify for affordable mortgages with the proposed high down 
payments, debt ratios and other overly stringent underwriting criteria proposed in the rule.  These are 
customers who otherwise can and do repay their loans on time and in full.  According to FHFA data, only 
about 20 percent of loans purchased by Fannie Mae and Freddie Mac during the period 1997 through 
2008 would have been considered to be QRMs under the current proposal.  We see this as strong evidence 
that the provisions of the proposed rules are much too stringent and will further the current credit 
contraction and raise the cost of the limited credit that will be available.   

Consequently, we strongly urge the regulatory agencies promulgating this rule to take time to carefully 
review the many comment letters and analytic documents received during the comment period and 
repropose a rule that will not so severely restrict credit, yet foster a return to sound underwriting. 

Background 

Section 15G of the Exchange Act, as added by section 941 (b) of the Dodd-Frank Act, generally requires 
the Federal Reserve, the FDIC the OCC, the SEC and, in the case of the securitization of any “residential 
mortgage asset,” HUD and the FHFA to jointly prescribe regulations that (i) require a securitizer to retain 
not less than five percent of the credit risk of any asset that the securitizer, through the issuance of an 
asset-backed security, transfers, sells, or conveys to a third party and (ii) prohibit a securitizer from 
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directly or indirectly hedging or otherwise transferring the credit risk that the securitizer is required to 
retain under section 15G and the Agencies’ implementing rules.  Section 15G of the Exchange Act 
exempts certain types of securitization transactions from these risk retention requirements and authorizes 
the Agencies to exempt or establish a lower risk retention requirement for other types of securitization 
transactions. For example, section 15G specifically provides that a securitizer shall not be required to 
retain any part of the credit risk for an asset that is transferred, sold or conveyed through the issuance of 
asset back securities by the securitizer if all the assets that collateralize it are qualified residential 
mortgages as defined by the Agencies.  The Agencies may also permit a securitizer to retain less than five 
percent of the credit risk of commercial mortgages, commercial loans, and auto loans that are transferred, 
sold or conveyed through the issuance of asset-backed securities if the loans meet underwriting standards 
established by the Federal banking agencies. 

The Act directs the Agencies to jointly define the term “Qualified Residential Mortgage” taking into 
consideration underwriting and product features that historical loan performance data indicate result in a 
lower risk of default. The Act lists the following considerations: 

1.	 Documentation and verification of the financial resources relied upon to qualify the mortgagor;  
2.	 Standards with respect to: 

a.	 The residual income of the mortgagor after all monthly obligations; 
b.	 The ratio of the housing payments of the mortgagor to the monthly income of the 

mortgagor; 
c.	 The ratio of total monthly installment payments of the mortgagor to the income of the 

mortgagor; 
3.	 Mitigating the potential for payment shock on adjustable rate mortgages through product features 

and underwriting standards; 
4.	 Mortgage guarantee insurance or other types of insurance or credit enhancement obtained at the 

time of origination, to the extent such insurance or credit enhancement reduces the risk of default; 
and 

5.	 Prohibiting or restricting the use of balloon payments, negative amortization, prepayment 
penalties, interest-only payments and other features that have been demonstrated to exhibit a 
higher risk of borrower default. 

These are generally factors that community banks regularly use in mortgage underwriting. 

In developing the QRM definition, the Act directs the Agencies to define the term no broader than the 
definition of “Qualified Mortgage”(QM) as the term is defined under section 129C(c)(2) of the Truth in 
Lending Act as amended by the Act and implementing regulations.  For clarity and ease of compliance, 
we believe that the definition of QRM and QM should be consistent and be as similar as reasonably 
possible. 

Proposed Rule Disadvantages Community Banks 

In our December 2010 letter, ICBA initially raised concerns about how large financial institutions would 
benefit by a narrow definition of QRM resulting in industry concentration.  Community banks remain 
concerned about their ability to remain in the residential mortgage market if this rule goes forward as 
proposed. This concern is shared by others knowledgeable about and active in the securitization market.  
A paper issued by Rosen Consulting Group and Ranieri Partners Management LLC2 states, “In 
combination with risk retention requirements, these regulations will position large banks and REITs to be 
the only entities able to profitably make and securitize loans.  While some aspects will raise costs for 

2 See Proposed Qualified Residential Mortgage and Risk Retention Rule: Net Impact Bad for Housing, July 20, 
2011. 
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banking entities, the five large banks will have the flexibility to optimize profits between portfolio and 
securitized lending. All smaller entities will be priced out of the industry, curtailing financial 
employment growth.” 

Down Payment Requirements 

To meet the requirements of a QRM, the maximum loan-to-value ratio would be 80 percent for purchase 
loans, 75 percent for rate and term refinancing loans and 70 percent for cash out refinancing loans. The 
LTV must reflect the appraised value of the home if the purchase price was higher than the appraised 
value. Private mortgage insurance may not be considered to meet the down payment requirements. 

Community banks have long raised concerns about the frequency with which some lenders offered loans 
with loan-to-value ratios very near or exceeding 100 percent.  While these loans may be appropriate for 
certain borrowers in certain transactions, the level of down payment is an important factor in ensuring 
repayment.  Indeed, some community banks would like to see strict requirements for high down payments 
for all residential mortgages and community banks in general are conservative in their down payment 
requirements.  However, most community banks see the 20 percent minimum down payment requirement 
(and the proposed high down payment requirements for other mortgages such as refinancings) in the 
proposal as far too strict and would severely limit their ability to offer affordable residential mortgages to 
their lower-income customers and first time homebuyers.  We strongly believe that it should be up to the 
originator to set the down payment requirement based on the loan program used, the property and credit 
profile, ability-to-repay standards and the situation of the particular borrower.  This is the essence of 
proper underwriting, albeit, factors that many originators lost sight of during the housing bubble.  The 
entire industry must once again embrace and implement sound underwriting standards, something 
community banks have done all along. 

ICBA is a member of the Coalition for Sensible Housing Policy, a group of nearly 50 organizations that 
represent all parts of the residential mortgage and housing industry including consumer groups, lenders, 
realtors, homebuilders, service providers and others.  On July 11, 2011, the Coalition sent to the Agencies 
a paper, Proposed Qualified Residential Mortgage Definition Harms Creditworthy Borrowers While 
Frustrating Housing Recovery, that communicates the shared concerns of Coalition members about the 
proposed rules, particularly the down payment requirement, restrictive debt-to-income and credit history 
requirements, and their impact on consumers and the industry.  We view the data on the impact on the 
consumers of the proposed QRM definition particularly compelling3: 

Based on the most recent available data on income, home prices, and savings rates, it would take 9.5 
years for the typical American family to save enough money for a 10 percent down payment, and 
fully 16 years to save for a 20 percent down payment (Table 1), assuming that the family directs 
every penny of savings toward a down payment, and nothing for their children’s education, 
retirement, or a “rainy day.” 

When Congress wrote the provisions of the Wall Street Reform Act that were intended to improve the 
quality of residential mortgage lending, it considered and rejected a statutory minimum down payment 
requirement because mortgages have been shown to perform well when accompanied by strong 
underwriting and safe, stable product features as the Coalition paper notes.  The paper goes on to state 
that the three sponsors of the QRM provisions have written the regulators saying that they intentionally 

3 See Proposed Qualified Residential Mortgage and Risk Retention Rule: Net Impact Bad for Housing, July 20, 
2011, p. 4. 
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did not include down payment requirements in the QRM.4  Hundreds of members of Congress have 
separately sent letters raising concerns about the proposal.  

Clearly, the opposition to the proposed down payment requirements is strong and we urge the 
regulators not to include a specific down payment requirement in any final rule.  Rather, a final rule 
should stress the importance of a down payment requirement that is adequate and appropriate to the 
specific transaction and its risk profile. 

Private Mortgage Insurance 

The proposed rule would not permit the use of private mortgage insurance to offset down payment 
requirements as currently permitted for loans sold to Fannie Mae and Freddie Mac.  Mortgage insurance 
has long been used by lenders to insure mortgages with greater than an 80 percent loan-to-value ratio.  It 
has long enabled lenders to help many borrowers that do not have the economic means to meet high down 
payment requirements, particularly lower income borrowers and first time homebuyers.  Even in today’s 
environment, current homeowners who want to move may not have enough equity in their home to enable 
a 20 percent down payment for a new home.  While the agencies point to data that indicates mortgage 
insurance does not ensure stricter underwriting and lessen default, others in the industry have data they 
believe does reflect that mortgage insurance is an important tool.  Community banks have a long 
experience with mortgage insurance and its role in helping their customers buy a new home.  In their 
experience, it has been a beneficial tool in mitigating risk and they want to continue to use it to help 
borrowers with less cash for down payments.  We have serious concerns that if the use of mortgage 
insurance is not permitted to offset down payment requirements, the housing recovery will take longer as 
potential borrowers find it more difficult to obtain a new mortgage or refinance their existing mortgage. 

Debt-to-Income Ratios, Other Factors 

The proposed rule defines a set of “derogatory factors” about a borrower that would disqualify their 
mortgage as a QRM.  For a variety of reasons, the regulators do not propose to use credit scores.  Rather, 
they propose that a mortgage loan could qualify as a QRM only if the borrower was not currently 30 or 
more days past due in whole or part on any debt obligation and the borrower had not been 60 or more 
days past due in whole or in part on any debt obligations within the preceding 24 months.  Further, a 
borrower must not have, within the preceding 36 months, been a debtor in a bankruptcy proceeding, had 
property repossessed or foreclosed upon, engaged in a short sale or deed-in-lieu of foreclosure, or been 
subject to a Federal or State judgment for collection of any unpaid debt.  To satisfy these requirements, 
the originator would need to verify and document within 90 days prior to closing that the borrower 
satisfies these credit history requirements.  A safe harbor would be provided for the originator that, within 
this timeframe, obtains credit reports from at least two consumer reporting agencies that compile and 
maintain files on consumers on a nationwide basis.   

The rule proposes a front-end ratio limit of 28 percent and a back-end ratio limit of 36 percent to 
demonstrate ability to repay the loan.  The Agencies propose these limits because they are consistent with 
standards widely used in the early 1990s that limited front-end ratios to a maximum of 25-28 percent and 
back-end ratios to a maximum of 33-36 percent, with higher ratios only available to borrowers with 
relatively high down payments.  The borrower’s monthly gross income and debt as defined in the HUD 
Handbook would be used to calculate the ratios.  The borrower’s monthly household debt would be used 
in calculating the front-end ratio and the borrower’s total monthly debt would be used in calculating the 
back-end ratio. 

4 See id. 
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We believe that these requirements are complicated and too stringent.  Community banks say borrowers 
should not have any current 30-day delinquencies on installment credit and that 24 months is too far to 
look back for 60-day delinquencies; a better timeframe is 12 to 18 months.  The proposed constraints 
would take away the ability of a seasoned underwriter to make an educated and experienced underwriting 
decision. There are no provisions for reasonable borrower explanations of their financial position but 
rather all borrowers are expected to fit in one box.  A borrower that has minor delinquencies because he 
or she is waiting for a medical insurance reimbursement or is trying to resolve an error regarding a state 
or federal unpaid debt should be considered for a QRM. Community banks often have good customers 
that have seasonal income augmented by unemployment compensation.  These customers have a history 
of paying their obligations but may not be able to obtain a mortgage or pay a much higher rate for one as 
a result of this proposal.  Borrowers with high net worth but relatively low monthly income, such as 
retired individuals, may not qualify for a QRM.  Consideration should be given for borrowers that do not 
have much credit other than for housing, where the front-end ratio may be higher than 28 percent yet the 
back-end ratio would be less than 36 percent.  The rule should allow underwriters to consider mitigating 
factors for a borrower who does not fit neatly in the box.  We are concerned that these requirements 
would result in a large number of otherwise “good” residential mortgage loans that do not qualify as 
QRMs. 

While the proposed rule does not offer credit scores as a factor, many community banks have found that 
credit scores are one of several important underwriting tools that should be considered.  Community 
bankers have found that loans can perform well when the borrowers have a credit score in the mid 600s 
and the loan-to-value ratio is reasonable.   

Points and Fees: The comment period recently closed on a rule proposed by the Federal Reserve5 which 
would amend the Truth in Lending Act’s Regulation Z to require creditors to determine a consumer's 
ability to repay a mortgage before making the loan and establish minimum mortgage underwriting 
standards. These regulatory amendments are being proposed pursuant to amendments made to the Truth 
in Lending Act (TILA) by the Dodd-Frank Act.  Section 1411 of the Dodd-Frank Act prohibits a creditor 
from making a mortgage loan unless the originator makes a reasonable determination, in good faith, based 
on verified and documented information at the time the loan is consummated, that the consumer has the 
ability to repay the loan, all applicable taxes, insurance and assessments.  Section 1412 states if the loan 
satisfies the qualified mortgage definition, it is presumed to satisfy the ability-to-repay requirements.  The 
proposal defines a “qualified mortgage” (QM) and proposes a safe harbor from liability for loans that 
meet certain criteria. 

Under the proposed Credit Risk Retention rule, in order for a mortgage to be a QRM, the total points and 
fees payable by the borrower in connection with the mortgage transaction may not exceed three percent of 
the total loan amount, which would be calculated in the same manner as under Regulation Z.  In an ICBA 
comment letter dated July 22, 2011 (attached) to the Federal Reserve on the Regulation Z amendments 
(including the QM definition) regarding the ability-to-repay requirements, ICBA raised concerns on the 
impact of fee calculations on smaller dollar loans and supported an alternative offered in the Federal 
Reserve’s proposal with suggested changes:  

• For a loan of $150,000 or more, 3 percent of the total loan amount; 
• For a loan of at least $100,000 but less than $150,000, 3.5 percent of the total loan amount; 
• For a loan of at least $75,000 but less than $100,000, 4 percent of the total loan amount; 
• For a loan of at least $40,000 but less than $75,000, 4.5 percent of the total loan amount; and 
• For a loan of less than $40,000, five percent of the total loan amount. 

5 While the Federal Reserve proposed the rule, the Consumer Financial Protection Bureau is responsible for issuing 
the final rule. 
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We believe the above calculation reflects the intent of Congress to insure that smaller loans are not 
inadvertently excluded from the QM and QRM definitions due to points and fees.  There are fixed costs 
for mortgage loans, regardless of the size of the principal amount.  Since the points and fees are often the 
same for smaller and larger loans, the fees would represent a larger percentage for the smaller loans, 
placing them at a regulatory disadvantage.  Smaller loan amounts are more common among lower-income 
and rural populations, and these classes should not be inadvertently affected by the loan amount 
calculation. 

Loan Officer Compensation:  Regarding loan officer compensation, in our comment letter on the 
Regulation Z amendments/QM definition proposed rule, ICBA urged the Federal Reserve/CFPB to 
exclude from the points and fees calculation any payments related to loan originator compensation paid 
by the creditor.  The provisions in the Federal Reserve’s proposal regarding what would be considered 
loan originator compensation is confusing and cumbersome, which could create uncertainty of 
compliance.   

In addition, the payments for loan originators are already heavily regulated by recent amendments to 
Regulation Z regarding compensation.  There are also regulatory requirements for loan originators under 
the Secure and Fair Enforcement for Mortgage Licensing Act, which require loan originators to provide a 
detailed registration with a national registry, that includes extensive background information and 
fingerprint documentation.  These additional regulatory requirements are extensive and provide 
consumers new protections from the abusive practices mortgage brokers engaged in to steer consumers 
into risky loans for greater profit and bonuses.   

Congress said that in developing rules, the definition of QRM may be no broader than the definition of 
QM. We urge the Agencies to ensure that the relevant aspects of the QRM definition are as consistent 
with those of the QM definition, and other relevant regulations, as possible for clarity and ease of 
compliance. This is particularly important to community banks with limited staff resources that may 
sell some mortgages and retain others in portfolio. 

Risk Retention Requirements 

Community banks do not often sell loans other than residential mortgages, thus our comments on risk 
retention requirements are focused on those loans.  Again, we strongly support the proposal to exempt 
loans sold to Fannie Mae and Freddie Mac from risk retention requirements.  We agree that the GSEs’ 
current connection with the government makes applying risk retention requirements to these loans 
unnecessary.  Further, we see the exemption for loans sold to the GSEs as vitally important in ensuring 
market stability and continued secondary market access for community banks.  We strongly support the 
agencies’ approach of not placing the burden of risk retention on loan originators and rather providing 
that the securitization sponsor retain the risk. If community banks were forced to hold “skin in the game,” 
it would be a strong disincentive for them to remain in the residential mortgage business because of the 
challenges they would face in holding offsetting capital.   

The proposed rule requires minimum of five percent risk retention across the board, although Congress 
provided that the agencies could set a lesser amount.  We believe that risk retention requirements should 
reflect the risk of the loans involved.  Some loans that do not quite qualify for a QRM exemption may not 
need five percent while others with risky features or that have multiple risky features may need a risk 
retention requirement of greater than five percent.  Large originators that have the ability to hold loans or 
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securitize them may adversely select loans for securitization.  This is another reason why certain loans 
may need more than a five percent risk retention requirement if the originator decides to securitize its 
more risky loans. 

Premium Capture Reserve Account 

The proposed rule calls for a Premium Cash Reserve account to prohibit institutions from monetizing 
excess spread before the performance of the securitized assets could be observed and unexpected losses 
realized, reducing the impact of any economic interest sponsors may have retained in the outcome of the 
transaction and in the credit quality of the assets they securitized.  The Agencies propose the account to 
adjust the required amount of risk retention to account for any excess spread that is monetized at the 
closing of the transaction.  Otherwise, the Agencies believe that a sponsor could effectively negate or 
reduce the economic exposure it is required to retain under the proposed rules.  ICBA has concerns about 
requiring such accounts.  The Dodd-Frank Act contained no such provision and we do not believe this 
reflects market realities.  It would negate the securitizer’s returns on the transactions and not recognize 
transaction origination costs. We are concerned that this requirement will lessen credit availability and 
make available credit more expensive.  While it should not be easy for securitization sponsors to 
circumvent risk retention requirements, this approach is not workable. 

Servicing Standards Should Target Abuse 

While policy makers are rightly alarmed by the sloppy and abusive servicing standards of large 
lenders, they must recognize that community banks have fundamentally different standards, 
practices and risks. With smaller servicing portfolios, better control of mortgage documents, 
and close ties to their customers and communities, community banks have generally been able to 
identify repayment problems at the first signs of distress and work out mutually agreeable 
solutions with struggling borrowers.  Overly prescriptive servicing requirements, in particular significant 
oversight of third party providers, burdensome compliance programs, more extensive methods of 
communicating with borrowers and other new requirements have been discussed.  These would be both 
burdensome and unnecessary for community banks which do not have the staffing and financial resources 
to implement extensive new programs.  If overly burdensome requirements are applied to all banks, 
regardless of size, it would cause many community banks to exit the mortgage servicing business and 
accelerate consolidation of the servicing industry with only the largest too-big-to-fail lenders surviving. 

In our view, the credit risk retention rule is not the appropriate place to address servicing standards.  The 
banking agencies have already begun to address servicing standards issues and any additional guidance 
should be proposed in a separate rule making process. 

Summary 

While ICBA strongly supports the exemption from risk retention requirement for loans sold to Fannie 
Mae and Freddie Mac, we have serious concerns about many aspects of the proposed rule, such as the 
stringent down payment requirements it contains for loans that are not QRMs.  We strongly urge the 
agencies promulgating this rule to repropose it so that it does not restrict credit in the manner that will 
result if the rule goes forward in its current form.  ICBA, and many others involved in the residential 
mortgage industry, are concerned that the rule as proposed will further the housing down turn and make it 
more difficult for all borrowers, particularly lower-income borrowers and first-time homebuyers, to obtain 
affordable mortgages.  This restriction of credit will further hamper the recovery of the housing market.  
ICBA strongly supports a return to sensible underwriting practices for residential mortgages, practices 
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community banks never abandoned.  Unfortunately, we believe that the proposed rule will do more harm 
than good. 

We appreciate the opportunity to comment on the Credit Risk Retention proposal.  If you have any 
questions about our views, please do not hesitate to contact me at 202-659-8111 or 
ann.grochala@icba.org. 

Sincerely,
 

/s/ 


Ann M. Grochala 

Vice President, Lending Policy 


Attachments
 

mailto:ann.grochala@icba.org


 

 

 
 
 
 
 
 

 

 
 

   
  

                          
   

 
 

 
  

     
   

 
  

    
   

  
 

  
 

  

 
   

  
 
 

 
 

                                                 
 

 
 

  
 

December 21, 2010 

Honorable Timothy F. Geithner 
Secretary of the Treasury 
United States Department 

of the Treasury 
1500 Pennsylvania Ave. NW 
Washington, DC 20220 

Honorable Shaun L. S. Donovan 
Secretary
Department of Housing 
   & Urban Development 
451 7th Street, SW 
Washington, DC 20410 

Honorable Ben S. Bernanke 
Chairman 
Board of Governors of 

the Federal Reserve System 
20th & Constitution Ave., NW 
Washington, DC 20551 

Honorable Sheila C. Bair  
Chairman 
Federal Deposit Insurance Corp. 
550 17th Street, NW 
Washington, DC 20429 

Dear Ladies and Gentlemen: 

John E. Bowman 
Acting Director 
Office of Thrift Supervision 
1700 G Street, NW 
Washington, DC 20552 

Honorable Mary L. Schapiro 
    Chairman 

Securities Exchange Commission 
100 F Street, NE 
Washington, DC 20549 

Honorable John G. Walsh 
  Acting Comptroller 

Office of the Comptroller 
of the Currency 

250 E Street, SW 
Washington, DC 20219 

Honorable Edward J. DeMarco 
    Acting Director 

Federal Housing Finance Agency 
1700 G Street, NW 
Washington, DC 20552 

The Independent Community Bankers of America1 wishes to share with you the thoughts and 
concerns of community banks as you work to implement Section 941 of the Dodd-Frank 

1 The Independent Community Bankers of America represents nearly 5,000 community banks of all sizes and charter types 
throughout the United States and is dedicated exclusively to representing the interests of the community banking industry 
and the communities and customers we serve. ICBA aggregates the power of its members to provide a voice for community 
banking interests in Washington, resources to enhance community bank education and marketability, and profitability 
options to help community banks compete in an ever-changing marketplace. 
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Wall Street Reform and Consumer Protection Act (the Act) through the issuance of 
regulations regarding credit risk retention.   

ICBA strongly supports the return to sound underwriting standards as reflected in the Act.  
Nearly all community banks offer residential mortgages to their customers.  Their ability to 
provide mortgages is an important service to their customers and the communities they serve.  
Their close ties to their customers and conservative underwriting have resulted generally in 
significantly lower default and delinquency rates on mortgages than the industry as a whole.  
Community banks take care to properly underwrite residential mortgages to ensure that their 
customers can afford their mortgage payments and keep their homes.   

How the agencies define “qualified residential mortgage” will have far reaching effects on 
the structure of the mortgage market, and the cost and availability of credit to consumers and 
borrowers. 

As you draft implementing regulations, ICBA strongly urges you not to define “qualified 
residential mortgage” so stringently that thousands of community banks and other lenders 
will be driven from the residential mortgage market, enabling only a few of the largest 
lenders to operate in it. Too narrow a definition will also severely limit credit availability to 
many borrowers who do not have significant down payments or who have high net worths 
but relatively low incomes resulting in high debt-to-income ratios. 

The Act directs the Federal banking agencies, the Commission, the Secretary of Housing and 
Urban Development and the Director of the Federal Housing Finance Agency to jointly 
define the term “qualified residential mortgage” taking into consideration underwriting and 
product features that historical loan performance data indicate result in a lower risk of 
default. The Act suggests the following considerations: 

1.	 Documentation and verification of the financial resources relied upon to qualify the 
mortgagor; 

2.	 Standards with respect to: 
a.	 The residual income of the mortgagor after all monthly obligations; 
b.	 The ratio of the housing payments of the mortgagor to the monthly income of 

the mortgagor; 
c.	 The ratio of total monthly installment payments of the mortgagor to the 

income of the mortgagor; 
3.	 Mitigating the potential for payment shock on adjustable rate mortgages through 

product features and underwriting standards; 
4.	 Mortgage guarantee insurance or other types of insurance or credit enhancement 

obtained at the time of origination, to the extent such insurance or credit enhancement 
reduces the risk of default; and 

5.	 Prohibiting or restricting the use of balloon payments, negative amortization, 
prepayment penalties, interest-only payments and other features that have been 
demonstrated to exhibit a higher risk of borrower default. 

With nearly 5,000 members, representing more than 20,000 locations nationwide and employing nearly 300,000 Americans, 
ICBA members hold more than $1 trillion in assets, $800 billion in deposits, and $700 billion in loans to consumers, small 
businesses and the agricultural community. For more information, visit ICBA’s website at www.icba.org. 

http:www.icba.org
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These are generally factors that community banks regularly use in mortgage underwriting.  

In defining “qualified residential mortgage,” the Act directs the agencies, Commission, HUD 
and FHFA to define the term no broader than the definition of “qualified mortgage” as the 
term is defined under section 129C(c)(2) of the Truth in Lending Act as amended by the Act 
and implementing regulations.  For clarity and ease of compliance, we believe that the 
definition of “qualified residential mortgage” and “qualified mortgage” should be consistent 
and be as similar as reasonably possible. 

In ICBA’s view, the definition of “qualified residential mortgage” should be relatively broad 
and encompass the largest portion of the residential mortgage market, consistent with the 
stronger underwriting standards called for by the Act. The intent of the Act is to foster 
stronger underwriting standards, thus more loans in the future should be able pass a 
“qualified residential mortgage” test.  

Calls by some in the industry to impose by regulation an extremely strict definition of 
“qualified residential mortgage” would not ensure conservative underwriting as much as 
permit the largest institutions to gain market share and further consolidate the mortgage 
industry, driving community banks and other competitors out of the mortgage business, 
limiting consumer choice and raising the cost of mortgages for borrowers.  Loans with 
unusual characteristics such as negative amortization and perhaps interest only loans should 
not be exempted and should have a risk retention requirement commensurate with their risk.   

Community banks have told ICBA that the regulators must also provide some flexibility to 
permit the use of mitigating factors when considering debt to income ratios.  Community 
banks have often lent to highly qualified individuals who have a high net worth but relatively 
low income levels, such as certain professionals, small business owners and retired 
individuals with large retirement accounts, but low fixed incomes.  Without such flexibility, 
reasonably priced credit will not be available to these consumers and in some cases lenders 
may face violations of the Equal Credit Opportunity Act. 

While the Act does not specifically include loan-to-value as a consideration in the definition 
of “qualified residential mortgage,” community banks have long viewed this as an important 
risk mitigator. We strongly object to suggestions that borrowers be required to put as much as 
30 percent down on a mortgage. This would create too high a hurdle for first-time 
homebuyers and for homeowners who are trying to refinance their mortgages after declining 
housing prices. Community banks have not been proponents of loan-to-value ratios of over 
100 percent and have been cautious about lending more than 90 percent of property value.  
The use of private mortgage insurance has long been used by community banks and other 
lenders in risk management and should be used to help people obtain mortgages with a 
reasonable down payment.  Further, we believe that limiting the loan-to-value ratio of a 
“qualified residential mortgage” to 70 percent or less will drive more business to the FHA 
which is exempt from the Act,  resulting in more risk on the Federal Government’s balance 
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sheet which only increases the budget deficit, not reduce it.  

If the definition is too restrictive community banks will be faced with retaining a relatively 
large amount of credit risk on well underwritten loans and will not be able to remain in the 
residential mortgage market due to their lack of access to the increased capital required to 
offset risk retention requirements.  We are particularly concerned that community banks 
operating in rural areas will be driven out of the market by Farm Credit System direct lenders 
who are supervised by the Farm Credit Administration and who received an exemption in the 
Act for loans or other financial assets that they make, insure, guarantee or purchase. 

We do not believe it was the intent of Congress to limit purchase money and refinancing 
transactions to only borrowers with very significant down payments or who have been in 
their homes for enough time to reach a relatively low loan-to-value ratio despite the decline 
in housing prices that has impacted much of our country.  Indeed, the administration has 
taken a number of steps to encourage and help homeowners refinance their mortgages to 
lower, more affordable interest rates.  The definition must be reasonable to permit first-time 
homebuyers a reasonable chance at homeownership.  We do not support returning to the 
loose underwriting standards that caused the residential mortgage crisis.  However, if the 
regulation is written too stringently, our fragile housing market—and our economy—will   
tumble further as demand for home mortgage loans comes to a halt.  Only the largest 
financial institutions will be able to remain in the residential mortgage market and “too big to 
fail” will continue when only a handful of large institutions dominate and control the market. 
Consumers will suffer from fewer mortgage options, higher costs and poor service.   

We would be happy to discuss our views further with you and will provide additional 
comments when the proposed rule is published for public comments. 

Sincerely, 

Camden R. Fine 
President and CEO 



 

 

 
 
 
 
 
 

 
 
 
 

 
 

 
 

 
 

 

 

                                                 

 

 

 

 
 

Submitted via email 

July 22, 2011 

Jennifer J. Johnson 
Secretary, 
Board of Governors of the Federal Reserve System 
20th Street and Constitution Avenue, NW 
Washington, DC 20551 

Re: 	 12 CFR Part 226: Truth in Lending: Proposed Rule Amending 
Regulation Z to Implement Ability to Repay Standards – Docket No. 
R-1417 

Dear Ms. Johnson: 

The Independent Community Bankers of America (ICBA)1 appreciates the 
opportunity to comment on this proposed rule which would amend the Truth in 
Lending Act’s Regulation Z to require creditors to determine a consumer's ability 
to repay a mortgage before making the loan and establish minimum mortgage 

1The Independent Community Bankers of America represents nearly 5,000 community banks of all 
sizes and charter types throughout the United States and is dedicated exclusively to representing the 
interests of the community banking industry and the communities and customers we serve. ICBA 
aggregates the power of its members to provide a voice for community banking interests in 
Washington, resources to enhance community bank education and marketability, and profitability 
options to help community banks compete in an ever-changing marketplace.  

With nearly 5,000 members, representing more than 20,000 locations nationwide and employing 
nearly 300,000 Americans, ICBA members hold $1 trillion in assets, $800 billion in deposits, and 
$700 billion in loans to consumers, small businesses and the agricultural community. For more 
information, visit ICBA’s website at www.icba.org. 

http:www.icba.org
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underwriting standards. These regulatory amendments are being proposed 
pursuant to amendments made to the Truth in Lending Act (TILA) by the Dodd-
Frank Wall Street Reform and Consumer Protection Act of 2010 (Dodd-Frank 
Act). The Federal Reserve’s proposed rule will have significant effects on the 
mortgage lending business of community banks, and ICBA strongly urges the 
Consumer Financial Protection Bureau (CFPB) to consider the comments 
represented in this letter as it moves forward with finalizing the requirements.   

Background 

Section 1411 of the Dodd-Frank Act prohibits a creditor from making a mortgage 
loan unless the originator makes a reasonable determination, in good faith, 
based on verified and documented information at the time the loan is 
consummated, that the consumer has the ability to repay the loan, all applicable 
taxes, insurance and assessments.  Section 1412 states if the loan satisfies the 
qualified mortgage definition, it is presumed to satisfy the ability-to-repay 
requirements. 

The Federal Reserve proposed regulations to implement the ability-to-repay 
requirements of the Dodd-Frank Act in April 2011. The Federal Reserve’s 
existing Regulation Z rules prohibit a creditor from making a higher-priced 
mortgage loan without regard to the consumer’s ability to make the loan 
payments from income or assets other than the property.  The Dodd-Frank Act 
expands on the ability-to-repay requirement to cover any consumer credit 
transaction secured by a dwelling regardless of how the loan is priced, except 
that open-end credit plans, timeshare plans, reverse mortgages and temporary 
loans are excluded from these requirements.  Pursuant to the Dodd-Frank Act, 
rule writing authority over Regulation Z is expected to transfer to the CFPB on 
July 21, 2011, and therefore this rulemaking will be completed by the CFPB.   

Under the Federal Reserve’s proposed rule, the regulation provides four options 
for complying with the ability-to-repay standard.  First, a creditor can satisfy the 
general ability-to-repay standard by considering and verifying eight underwriting 
factors, which would include current or reasonably expected income or assets, 
other than the value of the dwelling that secures the loan; current employment 
status, if income is relied on to determine repayment ability; the monthly payment 
on the mortgage; the monthly payment on any simultaneous mortgage; the 
monthly payment for mortgage-related obligations; current debt obligations; the 
monthly debt-to-income ratio, or residual income; and credit history.  The creditor 
would also be required to underwrite the payment for an adjustable-rate 
mortgage based on the fully indexed rate. 

Alternatively, a creditor can originate a “qualified mortgage,” which provides 
special protection from liability.  The Federal Reserve is soliciting comment on 
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two alternative definitions of what would be deemed a “qualified mortgage.”  
Alternative 1 would operate as a legal safe harbor from the ability-to-repay 
requirements and define a “qualified mortgage” as a mortgage for which the loan 
does not contain negative amortization, interest-only payments, a balloon 
payment, or a loan term exceeding 30 years; the total points and fees do not 
exceed 3 percent of the total loan amount; the income or assets relied upon in 
making the ability-to-repay determination are considered and verified; and  
the underwriting of the mortgage (1) is based on the maximum interest rate that 
may apply in the first five years, (2) uses a payment schedule that fully amortizes 
the loan over the loan term, and (3) takes into account any mortgage-related 
obligations. 

Alternative 2 would provide a rebuttable presumption of compliance, not a safe 
harbor, and would define a “qualified mortgage” to include all the criteria listed 
under Alternative 1, as well as additional underwriting requirements from the 
general ability-to-repay standard. Thus, under Alternative 2, a creditor would 
also have to consider and verify the consumer’s employment status, the monthly 
payment for any simultaneous mortgage, the consumer’s current debt 
obligations, the monthly debt-to-income ratio or residual income, and the 
consumer’s credit history, in addition to the loan requirements under Alternative 
1. 

Even though both alternative definitions of “qualified mortgage” exclude balloon 
payment loans, the proposed rule would allow some creditors operating 
predominantly in rural or underserved areas to originate balloon-payment 
qualified mortgages that meet certain loan requirements.  Under this option, 
some creditors can make a balloon-payment qualified mortgage with a loan term 
of five years or more by complying with the requirements for a qualified mortgage 
and underwriting the mortgage based on the scheduled payment, except for the 
balloon payment.  

Under the proposed rule, a creditor can also refinance a “non-standard 
mortgage” with less conventional features into a more stable “standard 
mortgage.” Under this option, a creditor complies by refinancing the loan into a 
“standard mortgage” that has limits on loan fees and that does not contain certain 
features such as negative amortization, interest-only payments or a balloon 
payment; considering and verifying the underwriting factors listed in the general 
ability-to-repay standard, except the requirement to consider and verify the 
consumer’s income or assets; and underwriting the “standard mortgage” based 
on the maximum interest rate that can apply in the first five years.  

In addition, the Federal Reserve’s proposed rule would implement the Dodd-
Frank Act’s limits on prepayment penalties; lengthen the time creditors must 
retain records that evidence compliance with the ability-to-repay and prepayment 
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penalty provisions; and prohibit evasion of the rule by structuring a closed-end 
extension of credit as an open-end plan.  

ICBA Position 

The proposed “ability-to-repay” and “qualified mortgage” requirements under Title 
14 of the Dodd-Frank Act have the same objective as the Dodd-Frank Credit Risk 
Retention and “Qualified Residential Mortgage” requirements, in that they seek to 
insure that only solid and safe residential mortgage loans are provided to 
consumers. 

While ICBA understands the need for more and better regulation to police the 
practices of irresponsible lenders, we are fearful that much of this regulation will 
lead to an economic environment where only a few larger lenders may compete 
and do business, because they, unlike smaller community banks, are better able 
to absorb the increased regulatory burden.  The reality would contravene the 
measures contained in the Dodd-Frank Act that seek to reduce systemic risk and 
eliminate too-big-to-fail, not perpetuate it.     

One way to enable community banks to effectively compete in the mortgage 
market is to allow a safe harbor for qualified mortgages from the ability-to-repay 
requirements, and to ensure atypical loans that are often provided to community 
bank customers, such as balloon payment mortgages, can continue to be made 
available to the consumers who need them.  A clear and bright-line definition of 
qualified mortgage operating as a safe harbor would better assure that 
community banks continue to provide mortgage loans, because they have the 
ability to assure their regulatory compliance.  But, too narrow a definition would 
impede the ability of community banks to provide mortgage loans, which would 
limit access to credit for many borrowers. 

Summary of ICBA Comments  

ICBA’s key comments expressed in this letter can be summarized as follows: 

•	 The CFPB should recognize the differences between community banks 
and the larger lenders and mortgage brokers when implementing final 
requirements for mortgage lending. 

•	 The CFPB should consider the regulatory burden imposed on smaller 
lenders as it drafts final regulatory requirements. 

•	 ICBA encourages the CFPB to re-propose the rulemaking for public 

comment, given the complexity of the requirements and the various 

options for comment presented by the Federal Reserve. 
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•	 The CFPB should actively engage community bankers in industry 
outreach meetings before developing the final regulatory requirements on 
the ability to repay and qualified mortgages. 

•	 The CFPB should allow a safe harbor for “qualified mortgages” from the 
ability-to-repay requirements. 

•	 Home Equity Lines of Credit (HELOCs) should not be included in the 
definition of simultaneous loans, under the ability-to-repay standard. 

•	 Balloon mortgage loans held in portfolio by financial institutions should be 
permitted under the safe harbor definition of “qualified mortgage.” 

•	 The proposed definitions of “rural” and “underserved” under the balloon 
payment exemption are complicated and would exclude many community 
banks that should be covered by the exemption. 

•	 The Federal Reserve’s proposed alternatives for the prohibited sale of 
balloon payment loans should be re-examined, and should clarify that any 
balloon payment loan held in portfolio by the financial institution can be a 
“qualified mortgage,” if the other loan criteria is satisfied.  

•	 The CFPB should not make any changes to the “annual percentage rate” 
calculation for higher-priced covered transactions at this time. 

•	 The CFPB should pursue a points and fees calculation for smaller loans 
that mirrors the structure of the proposed Alternative 1, but includes higher 
percentage amounts for smaller loans, to insure they will be included as 
“qualified mortgages.” 

•	 Loan originator compensation should not be included in the calculation for 
points and fees, to determine if a loan is a “qualified mortgage.”   

•	 The definition of “loan originator” should not include people who solely 
represent to the public that they can offer or negotiate mortgage terms.  
The definition should be consistent with the definition under the Secure 
and Fair Enforcement for Mortgage Licensing Act (SAFE Act). 

•	 Points and fees paid after loan closing that are not reflected or known at 
loan closing should not be included in the points and fees calculation for 
determining a “qualified mortgage.” 
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The Business Model of Community Banks 

Community banks play an important role in our nation’s economy.  Because most 
community banks are locally owned and operated, they have strong ties to their 
local communities. Community bankers also have a close relationship with their 
customers and consequently, are very familiar with their customers’ financial 
condition, history and ability to repay mortgage loans.   

Because community banks have a vested interest in the economic well-being of 
their customers and communities, they do not engage in abusive lending 
practices, such as lending with limited documentation and few underwriting 
criteria, providing less conventional loans to individuals without proper 
underwriting or substantial down payments, and steering consumers to loan 
products that are not in their best financial interest.  ICBA understands the intent 
of Congress to further regulate the mortgage industry to prevent these abuses 
from occurring in the future, and further stabilize the housing market. 
Nevertheless, the reality is that narrowly constructed rules could further stymie 
the housing market and community banks’ ability to provide mortgage loans to 
their customers. 

When drafting final amendments to Regulation Z, ICBA urges the CFPB to 
remember that community banks have always engaged in responsible mortgage 
lending practices due to their vested interest in their communities and the 
consumers they serve. Operationally, many community bank mortgage loans are 
held in portfolio and are not sold on the secondary market; therefore the 
underwriting for these loans has historically been more conservative since the 
banks have a vested interest in how the loans perform.  They have obtained 100 
percent of the risk in the loan. Community banks also take great time to educate 
and inform their customers about the consequences of their borrowing decisions 
because of the banks’ vested interest in the performance of these loans and the 
more familiar relationship community bankers have with their customers. 

Furthermore, for many community banks, mortgage loan transactions are often 
not the cookie-cutter loan transactions found in the suburban and urban housing 
markets where there are rows and rows of similar houses.  Many times, 
community bank mortgage loans are provided to consumers who have a unique 
situation, because of the various sizes of acreages, potential for a manufactured 
home deal, or the atypical location of the home.  These situations do not fit the 
typical 30-year mortgage loan model because of the atypical nature of the 
property and the consumer’s financial situation.  Many of these loans are not 
eligible for sale in the secondary market.  Community banks are especially 
adaptable at making such loans because the bankers know their customers and 
community members, and have extensive knowledge of the home properties.  
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The differences between the lending practices of community banks and the 
larger national financial institutions should be considered in the final rulemaking.  
The “one size fits all” approach to recent mortgage laws and regulations does not 
account for the fact that atypical mortgage products are effective for many 
consumers, if the loans are provided by honest lenders such as community 
banks. 

Regulatory Burden Will Eliminate Community Bank Mortgage Lending 

While ICBA understands that some regulation is needed, we are quite concerned 
that Congress and the financial regulators have allowed the pendulum to swing 
too far in the other direction, which will severely impact the mortgage business of 
community banks and the availability of credit in their communities.  Community 
banks are smaller financial institutions that serve their communities, and by 
nature do not have the extensive legal and compliance resources to absorb all of 
the often superfluous regulatory changes that have occurred in the last three 
years. To illustrate, from 2008 – 2011, the following regulatory changes 
regarding mortgage lending have been proposed or finalized: 

•	 Home Ownership and Equity Protection Act (HOEPA), Final Rule (July 
30, 2008) 

•	 Mortgage Disclosure Improvement Act, Final Rule (May 19, 2009) 
•	 Secure and Fair Enforcement for Mortgage Licensing Act (SAFE Act), 

Final Rule (July 28, 2010) 
•	 Mortgage Disclosure Improvement Act, Interim Final Rule (Sept. 24, 

2010) 
•	 Helping Families Save Their Homes Act – Mortgage Transfer Disclosure, 

Final Rule (Sept. 24, 2010) 
•	 Loan Originator Compensation, Final Rule (Sept. 24, 2010) 
•	 Dodd-Frank Act – Appraisal Independence, Interim Final Rule (Oct. 28, 

2010) 
•	 Dodd-Frank Act – Escrow Account, Final Rule (March 2, 2011) 
•	 Regulatory Review of Disclosure Rules for Closed-end Mortgages  (Aug. 

26, 2009) 
•	 Regulatory Review of Disclosure Rules for Home Equity Lines of Credit 

(Aug. 26, 2009) 
•	 Regulatory Review of Mortgage Disclosure Rules (Sept. 24, 2010) 
•	 Dodd-Frank Act – Escrow Account Disclosures (March 2, 2011) 
•	 Dodd-Frank Act - Interagency Proposed Rule on Qualified Residential 

Mortgages (Mar. 29, 2011) 
•	 Dodd-Frank Act – Ability to Repay/Qualified Mortgages (May 11, 2011) 

This massive amount of regulatory change has amounted to thousands of pages 
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of requirements and explanatory text that a small community bank staff must 
read, understand and implement. Community banks must also write policies and 
procedures for regulatory changes and provide training for their staff. 

This amount of regulatory change has led many community banks to limit or 
completely eliminate their mortgage business due to their inability to absorb all of 
the regulatory changes.  To illustrate this reality, since the Federal Reserve’s 
escrow requirements for higher-priced mortgage loans became effective, a 
survey of 677 of our members indicated that 37 percent of the bank respondents 
completely stopped making the types of mortgages that would trigger the 
Regulation Z escrow requirements, thus completely limiting or eliminating their 
mortgage business and the options available for their customers to access credit.   

In regard to regulatory burden, President Obama asked the independent 
regulatory agencies to streamline the regulatory process in order to make 
agencies’ programs more effective and less burdensome.2  The Executive Order 
states that “Wise regulatory decisions depend on public participation and on 
careful analysis of the likely consequences of regulation….To the extent 
permitted by law, such decisions should be made only after consideration of their 
costs and benefits (both quantitative and qualitative).”   

ICBA encourages the CFPB to follow President Obama’s direction and consider 
the burdensome cost of further regulation on the community banking industry 
before finalizing these requirements. 

The CFPB Should Re-Propose the Ability-to-Repay Regulatory 
Amendments 

The Federal Reserve’s proposed rule contains many general and specific policy 
questions, and asks for data and feedback from financial institutions.  Because of 
the extensive feedback being requested, ICBA requests that the CFPB gather 
further information from industry outreach, and re-propose another rulemaking for 
public comment. Many questions being asked by the Federal Reserve in this 
proposed rule could receive responses that lead the CFPB to decide on 
completely different regulatory requirements, rendering a re-proposal for public 
comment necessary. Furthermore, given the considerable requirements in this 
proposed rulemaking and the effect these requirements will have on the 
mortgage industry and consumers across the country, a re-proposed rule for 
additional public comment would be a more prudent strategy for the CFPB. 

2 See Executive Order—Regulation and Independent Regulatory Agencies, July 11, 2011.  

http:regulation�.To
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The CFPB Should Actively Engage Community Banks in Developing 
Regulatory Amendments 

ICBA encourages the CFPB to seek input about operational and other technical 
issues from community banks before taking additional steps to finalize the 
proposed rulemaking. Additional feedback can be sought through industry 
outreach meetings with community bankers throughout the country.  While ICBA 
acknowledges the guidance that can be obtained through the public comment 
process, we are concerned there was not enough industry outreach conducted, 
particularly to community banks, when developing these proposed rules.  This 
fact seems evident by the extensive questions asked in the rulemaking and the 
several options being proposed for public comment.  Information obtained 
through industry outreach meetings would be useful in understanding the impact 
these proposed rules will have on financial institutions of all sizes and types 
throughout the country. This impact does not always resonate through the 
comment letters. 

ICBA would welcome the opportunity to organize a meeting in Washington with 
community bankers and CFPB staff, so that bankers can share their specific 
experiences with providing mortgage loans and the operational difficulties and 
compliance burden related to this proposed rulemaking. 

The CFPB Should Allow a Safe Harbor for Qualified Mortgages from the 
Ability-to-Repay Requirements 

Consistent with the Dodd-Frank Act, the proposal provides a creditor may not 
make a covered mortgage loan unless the creditor makes a reasonable and good 
faith determination, based on verified and documented information, that the 
consumer will have a reasonable ability to repay the loan, including any 
mortgage-related obligations (such as property taxes).  TILA Section 129C; 15 
U.S.C. 1639C. As stated previously, the Dodd-Frank Act and the proposal 
provide four options for complying with the ability-to-repay requirements.  

In its proposed rule, the Federal Reserve questions whether satisfying the test for 
a “qualified mortgage” was intended to be a safe harbor from the “ability-to-
repay” standard or instead merely a rebuttable presumption that the standard has 
been satisfied. The Federal Reserve stated the statute is unclear on this 
question and proposes for public comment two alternatives for what is deemed a 
“qualified mortgage.” 

ICBA Comments: 

In order to ensure access to credit for a broad range of consumers, ICBA 
strongly urges the CFPB to enact a safe harbor for what is considered a 
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“qualified mortgage.” This safe harbor must include clear “bright-line” 
requirements, so that community banks can easily determine and document their 
compliance.  In exchange for providing consumers with the loan features of a 
qualified mortgage, creditors should be provided with reduced risk of liability and 
guaranteed compliance for purposes of examinations.   

The Alternative 2 “qualified mortgage” option, which would provide a presumption 
of compliance for loans that satisfy the requirements, is practically the same as 
the ability-to-repay standard, only the creditor would receive a rebuttable 
presumption, providing community banks with little compliance or litigation 
protection. Furthermore, Alternative 2 requires more factors for underwriting 
consideration, whereas it would be better for community banks to have more 
flexibility in underwriting decisions, so that banks can more effectively satisfy the 
particular needs of the customers in their communities. 

Currently, community banks are facing an increasingly harsh examination 
environment. Consequently, few, if any, banks would risk providing a mortgage 
that only has a rebuttable presumption of compliance.  While the ability-to-repay 
test is fairly subjective, banks may be concerned that they somehow missed 
some documentation even if they have amply documented and verified the 
information to underwrite the loan. If these banks cannot rely on a safe harbor, 
the risk will inhibit them from making the loan at all.  Originating “qualified 
mortgages” that satisfy safe harbor requirements would much more likely reduce 
the compliance and litigation risk for community banks. 

Under the safe harbor definition of “qualified mortgage,” ICBA recommends the 
CFPB structure the criteria to allow for flexibility in verifying a borrower’s income 
and assets. For example, underwriting requirements should allow banks to 
provide loans in specific situations, such as in the case of a farmer who has an 
annual or semi-annual income, where the community bank may require semi-
annual mortgage payments. Community banks provide mortgage loans to a 
wide variety of consumers, and therefore flexibility is needed in underwriting to 
insure the needs of consumers are met. 

Also, the “qualified mortgage” provisions should make clear that compliance with 
the requirements will be examined based on the credit information reasonably 
available to the creditor at the time of loan underwriting and loan closing.  
Community banks should not be held responsible for information discovered 
outside of their routine due diligence in originating the loan.   

HELOCs Should Not Be Included in Ability-to-Repay Standard 

Under the general ability-to-repay standards, there are no restrictions on the 
loan’s features, terms, or points and fees, but the creditor must follow certain 
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underwriting requirements and payment calculations.  Consistent with the Dodd-
Frank Act, the proposed rule requires creditors to consider eight underwriting 
facts as stated above. The proposed rule is generally consistent with the Act, 
except the Act does not require the creditor to consider simultaneous loans that 
are home equity lines of credit (HELOCs), but the Federal Reserve is including 
HELOCs within the definition of simultaneous loans. 

ICBA Comments: 

ICBA does not agree with the Federal Reserve’s inclusion of HELOCs in the 
ability-to-repay standard, as there is no persuasive policy argument for differing 
from the statute. The CFPB should maintain the integrity of the statute and not 
include HELOCs in the definition of simultaneous loans. 

Regulatory Requirements for Balloon Mortgage Loans 

The Federal Reserve is exercising the authority provided under the Dodd-Frank 
Act to provide an exception to the definition of “qualified mortgage” so that a 
balloon payment loan made by a creditor that meets the criteria set forth in the 
Act will be considered a “qualified mortgage.”  The Federal Reserve has 
acknowledged that some community banks make short-term balloon loans to 
hedge against interest rate risk, and that community banks typically hold these 
loans in portfolio. 

The Federal Reserve’s proposed rule provides an exception for a creditor that 
meets the following four criteria, with some alternatives: 

(1) Operates in predominantly rural or underserved areas.  	The creditor, 
during the preceding calendar year, must have extended more than 50% 
of its total covered transactions that provide for balloon payments in one 
or more counties designated by the Federal Reserve as “rural” or 
“underserved.” 

(2) Total annual covered transactions. 	Under Alternative 1, the creditor and 
its affiliates extended covered transactions of some dollar amount or less 
during the preceding calendar year.  Under Alternative 2, the creditor and 
its affiliates extended some number of covered transactions or fewer 
during the preceding calendar year. 

(3) Balloon loans in portfolio. 	Under Alternative 1, the creditor must not sell 
any balloon-payment loans on or after the effective date of the final rule.  
Under Alternative 2, the creditor must not have sold any balloon-payment 
loans during the preceding and current calendar year. 

(4) Asset size. 	The creditor must meet an asset size threshold set annually 
by the Federal Reserve, which for calendar year 2011 would be $2 billion.   
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ICBA Comments: 

There should be a total exemption for portfolio loans. 

The CFPB should allow a total exemption for balloon mortgage loans that are 
held in portfolio for the life of the loan, without requiring the additional criteria.  

Balloon mortgage loans provided by community banks are not the high-risk 
products that were provided by un-regulated mortgage lenders and large 
financial institutions that led to many foreclosures for consumers.  Community 
bank balloon loans have been provided in small communities for decades, with 
no problems.  These traditional products require a sizeable down payment and 
may include a higher interest rate. Community banks use this structure to match 
the maturity of their deposit base which provides funding for these loans.  These 
mortgage loans are held in portfolio by community banks for the life of the loan.   

Community banks provide these loans as a service to their community, as it may 
be the borrower’s only credit option. These loans are especially significant for 
consumers in rural communities where it is difficult to impossible to sell the loans 
into the secondary market due to the unique nature of rural properties and the 
associated challenges in getting comparable sales for appraisals that meet 
secondary market standards, such as distance to comparable properties or the 
number of adjustments to the value because rural properties do not all look alike. 
Therefore, the only way the bank can safely and soundly extend credit is to 
structure the transaction as a higher interest balloon loan, which is generally 
renewed at maturity. 

The Federal Reserve/CFPB have the authority under the Dodd-Frank Act to 
exempt community bank portfolio loans from the requirements, without imposing 
the other extensive and confusing requirements.   

The Dodd-Frank Act specifically states that:  

The Board may, by regulation, provide that the term ‘qualified 
mortgage’ includes a balloon loan— 
(i) that meets all of the criteria for a qualified mortgage…; 
(ii) for which the creditor makes a determination that the consumer 
is able to make all scheduled payments, except the balloon 
payment, out of income or assets other than the collateral; 
(iii) for which the underwriting is based on a payment schedule that 
fully amortizes the loan over a period of not more than 30 years and 
takes into account all applicable taxes, insurance, and 
assessments; 
and 
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(iv) that is extended by a creditor that— 
(I) operates predominantly in rural or underserved areas; 
(II) together with all affiliates, has total annual residential 
mortgage loan originations that do not exceed a limit set by 
the Board; 
(III) retains the balloon loans in portfolio; and 
(IV) meets any asset size threshold and any other criteria as 
the Board may establish, consistent with the purposes of this 
subtitle.3 

Nevertheless, the Federal Reserve was also granted the authority by Congress 
to alter the criteria of what may be a “qualified mortgage” to assure that credit 
remains available to consumers. The statute states, in the section entitled 
“Revision of Safe Harbor Criteria,” the following:   

The Board may prescribe regulations that revise, add to, or subtract 
from the criteria that define a qualified mortgage upon a finding that 
such regulations are necessary or proper to ensure that 
responsible, affordable mortgage credit remains available to 
consumers in a manner consistent with the purposes of this 
section, necessary and appropriate to effectuate the purposes of 
this section and section 129B, to prevent circumvention or evasion 
thereof, or to facilitate compliance with such sections.4 

ICBA has communicated with the Federal Reserve that the extensive regulatory 
requirements for balloon mortgage loans will prevent community banks from 
offering these products to consumers who may not qualify for other loans given 
the atypical nature of their property.   

Congress provided the Federal Reserve (and later, the CFPB) the above 
exemption authority under the realization that the agencies had a better grasp of 
the mortgage market in different areas, such as rural areas.  Members of 
Congress also understood the necessity that community banks be able to 
effectively provide mortgage loans in their communities.  With regard to escrow 
requirements for higher-priced mortgage loans, members of Congress expressed 
this sentiment to the Federal Reserve in a letter sent to Governor Elizabeth Duke 
on March 18, 2010, in which 31 members of Congress urged the Federal 
Reserve to exempt mortgage loans originated and held by depository institutions 
in portfolio from the Regulation Z escrow requirements for higher-priced 
mortgage loans. 

3 Section 1412, Pub. Law 111-203—JULY 21, 2010.  
4 Section 1412, Pub. Law 111-203—JULY 21, 2010. 
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It would be difficult to even attempt to comply with and document compliance 
with these current requirements for balloon mortgage loans.  The criteria that the 
Federal Reserve is proposing to allow community banks to use the exemption for 
balloon loans is cumbersome and unnecessarily confusing, especially to 
community banks that do not have large compliance departments.  A simple 
exemption for balloon mortgage loans held in portfolio by financial institutions 
would have the intended result of Congress; that access to credit for rural and 
underserved consumers not be negatively impacted by the additional mortgage 
requirements. While the Federal Reserve’s current proposed exemption 
provisions may provide a small amount of relief to community banks, a total 
exemption for balloon portfolio loans would be a more effective solution.   

The Definition of “rural” and “underserved” is not workable. 

Under the Federal Reserve’s proposed exemption for balloon loans, a creditor 
must have made, during the preceding calendar year, more than 50 percent of its 
total first lien balloon loans in counties designated by the Federal Reserve as 
“rural” or “underserved.” The Federal Reserve proposed extensive criteria for 
what would be considered “rural” or “underserved,” which is the same criteria 
proposed for exempting higher-priced mortgage loans from the Regulation Z 
escrow requirements. 

ICBA opposes this exemption requirement for balloon loans for several reasons.  
First, the measurement for determining what is considered a “rural” or 
“underserved” area is extensive and confusing, which could have the effect of 
community banks making the assumption they may not satisfy this definition 
even if they do. In today’s rigorous examination environment, community banks 
have taken a conservative approach to regulatory compliance, for fear that a 
minor or technical error could lead to a violation, citation, and penalties or 
enforcement action. 

Second, ICBA believes it is bad public policy to put community banks in the 
position of monitoring where exactly they are providing most of their mortgage 
loans so they can insure they qualify for an exemption from further regulatory 
requirements. Community banks should not have to incur one burden to avoid 
another. Community banks, by nature, operate in smaller and often rural 
communities, and provide a service their customers may not be able to obtain 
elsewhere. Therefore, these financial institutions should not be inhibited in 
providing mortgage products to customers in certain areas, out of concern they 
may run afoul of the criteria for a regulatory exemption. 

Furthermore, the proposed definitions of “rural” and “underserved” are too 
restrictive. The Federal Reserve defines “rural” as “not a metropolitan statistical 
area or micropolitan statistical area as defined by the U.S. Office of Management 
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and Budget; not adjacent to any metropolitan area or micropolitan area; or 
adjacent to a metropolitan area with fewer than one million residents or adjacent 
to a micropolitan area and contains a town with 2500 or fewer residents.”  This 
definition does not reflect the reality of many areas that would be considered 
rural. Micropolitan areas are not populous areas and these areas should be 
eligible for the balloon exemption.  The rural definition is also quite limited 
because many lower population areas would not be considered rural under the 
rule if they happen to be near a larger metropolitan area.   

There are over 7,500 community banks in the U.S., and the vast majority of these 
are located in communities of 50,000 or fewer residents.  Yet, ICBA has heard 
from many of its members that they would not qualify for an exemption under the 
proposed standards for “rural” and “underserved.”  For example, ICBA has heard 
from member banks that there are few banks in Texas that would actually qualify 
for the rural designation, even though they are very much rural community banks.  
The reality is there are not many counties in the United States that are not 
adjacent to metropolitan or micropolitan areas. 

In addition, one analysis of the counties in Iowa showed only 16 out of Iowa’s 99 
counties would be considered “rural” under the Federal Reserve’s definition.  
This analysis is particularly shocking since Iowa is considered one of the most 
rural states in the U.S. 

The proposed provision also ignores the fact that many rural areas with lower 
property values are located within a close vicinity to a metropolitan area.  For 
example, ICBA has heard from community bankers in rural areas that are close 
to larger cities that the financial institutions in those larger cities do not want to 
make the smaller loans to the customers in their community because the smaller 
principal loans are not as profitable.  We have found that community banks are 
frequently the go-to bank for mortgage loans that are small, such as under 
$50,000 in principal amount, but these loans would not be exempt from the 
balloon loan requirements if the bank does not satisfy the location provisions.   

The proposed rule also provides an exemption for some mortgage loans 
provided in “underserved” counties, but defines a county as “underserved” if, 
during a calendar year, no more than two creditors extends consumer credit five 
or more times secured by a first lien or real property or a dwelling.  This criterion 
puts community banks in the position of having to monitor not only their own loan 
volume, but the loan volume of other lenders in their area.  This would be a 
difficult standard for community banks to satisfy, and they will more likely stop 
providing balloon mortgage loans than take the risk that they are improperly 
satisfying the regulatory requirements.  In addition, this requirement would place 
constraints on the extension of mortgage credit in rural areas, because residents 
in rural areas would be penalized as the rule would limit their credit options.  The 
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rule should be written to improve access to sound credit options, not constrain it 
due to a limit on the number of lenders that could offer qualified mortgages in 
certain geographic areas. Neither the “rural” nor the “underserved” definitions 
are workable nor as straight-forward to apply as a clear exemption for portfolio 
loans would be. 

The Federal Reserve’s proposed alternatives for prohibited sale of balloon 
payment loans should be re-examined. 

As stated above, ICBA strongly urges the CFPB to exempt loans held in portfolio 
for the life of the loan from the balloon payment exclusion for what is deemed a 
“qualified mortgage.” The criterion that the creditor “retains the balloon loans in 
portfolio” is currently one criterion for exemption under the Dodd-Frank Act.  The 
Federal Reserve stated in its proposed rule that read as literally as possible, this 
exemption requirement would apply to all balloon payment loans ever made by 
the creditor, even those made prior to the enactment of the statute.  As a result, 
the Federal Reserve is proposing for comment two alternative approaches for 
exempting balloon mortgage loans.  Alternative 1 would provide that the creditor 
must not sell any balloon-payment loan on or after the effective date of the final 
rule made pursuant to the proposal. Alternative 2 would limit the period during 
which the creditor must not have sold any balloon payment loan to the preceding 
and current calendar years. 

ICBA disagrees with both approaches, and urges the CFPB to allow any balloon 
mortgage loan that is held in portfolio by the financial institution to be considered 
a “qualified mortgage.” ICBA disagrees with the Federal Reserve’s reading of 
the statute that the exclusion would not apply if the financial institution sold any of 
its balloon mortgage loans. The statute directly states that, “The Board may, by 
regulation, provide that the term ‘qualified mortgage’ includes a balloon loan… 
that is extended by a creditor that … retains the balloon loans in portfolio.” 

The statute requires the creditor retain “the” balloon loans in portfolio, which 
would be the ones it wishes to be allowed under the “qualified mortgage” 
definition. If Congress intended that creditors keep all of their balloon payment 
loans in portfolio for one to be eligible as a “qualified mortgage,” it would have 
stated that the creditor must retain “its” or “all” balloon loons in portfolio.  Read 
literally, Congress intended that a balloon payment loan be eligible as a “qualified 
mortgage” if it is held in portfolio by the financial institution.   

Ability-to-Repay Determination for Balloon Payment Loans 

The Federal Reserve proposes two requirements for determining a consumer’s 
ability to repay, if the loan is a balloon mortgage loan.  First, if the mortgage is 
not a higher-priced mortgage loan under Regulation Z, then the Federal Reserve 
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proposes that the maximum payment scheduled during the first five years of the 
loan (measured from the closing date) be used in determining the consumer’s 
ability to repay. If the mortgage is a higher-priced mortgage loan under 
Regulation Z, then the Federal Reserve proposes that the maximum payment in 
the payment schedule, including any balloon payment, be used for determining a 
consumer’s ability to repay. 

ICBA Comments: 

ICBA opposes both proposed requirements, especially the second proposed 
requirement which would essentially prohibit a lender from providing a balloon 
payment loan that is a higher-priced mortgage loan, because the balloon 
payment would be the payment used to consider whether the consumer has the 
ability to repay the loan. 

Many community bank balloon mortgage loans fall under the Regulation Z 
definition of higher-priced mortgage loan, especially given the current interest 
rate environment where a higher-priced mortgage loan under the Federal 
Reserve’s established threshold would have an annual percentage rate of less 
than 6.5% for a first lien mortgage. The reason for the higher interest rates is 
that the loans are usually provided for rural or atypical properties that are not 
sellable on the secondary market and community banks use a lending structure 
to match the maturity of their deposit base which provides funding for these 
loans. As stated before, these higher-interest balloon payment loans are 
especially significant for consumers in rural communities where it is difficult to 
impossible to sell the loans into the secondary market due to the unique nature of 
rural properties and the associated challenges in getting comparable sales for 
appraisals that meet secondary market standards, such as distance to 
comparable properties or the number of adjustments to the value because rural 
properties do not all look alike. 

Based on the nature of these loans, the Federal Reserve should not require that 
the balloon payment for higher-priced mortgage loans be considered in the 
ability- to-repay determination. For determining a consumer’s ability to repay, the 
requirement should be that the creditor applies the highest monthly payment on 
the loan, excluding the balloon payment. This requirement should apply for all 
balloon payment loans, regardless of whether they are higher-priced mortgage 
loans under Regulation Z, which many are due to today’s low interest rate 
environment. At the very least, the CFPB could require creditors to provide the 
ability-to-repay analysis on the highest payment for the loan, in the first seven 
years of the loan. 
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Calculation for Jumbo Balloon Payment Loans 

The Federal Reserve also notes that “jumbo” loans typically have a higher 
interest rate to reflect the increased credit risk of such loans.  The Federal 
Reserve acknowledges that these loans are more likely to exceed the average 
prime offer rate coverage threshold and be considered higher-priced covered 
transactions. Therefore, the Federal Reserve seeks comment on whether it 
should use the separate coverage threshold of 2.5 percentage points in the 
proposed definition of “higher-priced covered transaction” to permit more “jumbo” 
balloon loans to benefit from the payment calculation rules that determine a 
consumer’s ability to repay the loan.5 

ICBA Comments: 

ICBA agrees that jumbo loans should include the 2.5 percentage point threshold.  
The CFPB should also change the threshold for all first lien loans, not just jumbo 
mortgage loans, to 2.5 percent points. Such a change is more appropriate given 
today’s lower interest rate environment, where most loans would be considered 
higher-priced loans. 

Transaction Coverage Rate Definition 

Proposed Section 226.43(b)(4) defines a “higher-priced covered transaction” to 
mean a covered transaction with an annual percentage rate (APR) that exceeds 
the average prime offer rate for a comparable transaction as of the date the 
interest rate is set by 1.5 or more percentage points for a first-lien covered 
transaction, or by 3.5 or more percentage points for a subordinate-lien covered 
transaction. The proposed definition of “higher-priced covered transaction” 
differs from the Federal Reserve’s definition of “higher-priced mortgage loan” in 
that the definition of “higher-priced covered transaction” would provide that the 
APR, rather than the “transaction coverage rate” is the loan pricing metric to be 
used to determine whether a transaction is a higher-priced covered transaction; 
“higher-priced covered transactions” would cover consumer credit transactions 
secured by a dwelling, and would not be limited to transactions secured by the 
consumer’s principal dwelling; and the applicable thresholds in “higher-priced 
covered transactions” would not reflect the separate coverage threshold of 2.5 
percentage points above the average prime offer rate for “jumbo” loans, as 
provided in the Federal Reserve’s 2011 escrow proposed rule and 2011 Jumbo 
Loan Escrow Final Rule.6 

5 See 12 CFR Section 226.43(c)(5)(ii)(A)(1). 
6 See 76 FR 11598, 11608-09, Mar. 2, 2011; 76 FR 11319, Mar. 2, 2011. 
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As a result of these differences, the Federal Reserve is proposing to replace 
“annual percentage rate” with “transaction coverage rate” as the loan pricing 
benchmark for higher-priced covered transactions. 

ICBA Comments: 

ICBA encourages the CFPB not to make any changes to this loan pricing 
benchmark until it can be reviewed as part of the TILA/RESPA disclosure 
integration project. Providing massive changes to these rate calculation rules in 
a piecemeal fashion is incredibly confusing and burdensome for community 
banks, and these potential changes should be considered and included with the 
changes to the TILA/RESPA disclosures.   

Three Percent Cap on Points and Fees 

Proposed Section 226.43(d)(2)(ii)(B) implements the Dodd-Frank Act provisions 
that prohibit creditors from charging points and fees on the mortgage transaction 
of more than three percent of the total loan amount, with certain exceptions for 
small loans.  The Federal Reserve proposes two alternative calculations for the 
qualified mortgage points and fees test. 

The Federal Reserve was granted the authority under the Dodd-Frank Act to 
make adjustments to the 3% points and fees provisions.  The Dodd-Frank Act 
states: 

The Board shall prescribe rules adjusting the criteria under 
subparagraph (A)(vii) [regarding points and fees] in order to permit 
lenders that extend smaller loans to meet the requirements of the 
presumption of compliance under paragraph (1). In prescribing 
such rules, the Board shall consider the potential impact of such 
rules on rural areas and other areas where home values are lower. 

The Federal Reserve stated it considered this statutory provision in drafting the 
proposed calculation alternatives, and also consulted with industry and consumer 
groups in determining what calculations would best represent the intent of 
Congress. 

Percentage for Calculation 

Under either alternative for “qualified mortgage,” points and fees are generally 
limited to 3 percent of the “total loan amount.”  Under Alternative 1, a covered 
transaction is not a “qualified mortgage” unless the total points and fees do not 
exceed: 



 
 

 

 
 

 

 

 
 

 
 
 

 
 
 
 

 
 

 

 

 
 
 

 

 

 
 

20
 

•	 For a loan of $75,000 or more, 3 percent of the total loan amount; 
•	 For a loan of at least $60,000 but less than $75,000, 3.5 percent of the 

total loan amount; 
•	 For a loan of at least $40,000 but less than $60,000, 4 percent of the 

total loan amount; 
•	 For a loan of at least $20,000 but less than $40,000, 4.5 percent of the 

total loan amount; and 
•	 For a loan of less than $20,000, five percent of the total loan amount. 

Under Alternative 2, the Federal Reserve proposes that a covered transaction is 
not a “qualified mortgage” unless the total points and fees do not exceed: 

•	 For a loan of $75,000 or more, 3 percent of the total loan amount; 
•	 For a loan of at least $20,000 but less than $75,000, 3.5 percent of the 

total loan amount, the following formula: 
o	 Total loan amount - $20,000 = $Z 
o	 $Z x 0.0036 = Y; 
o	 500 – Y = X; and 
o	 X x 0.01 = Allowable points and fees as a percentage of the 

total loan amount; and 

• For a loan of less than $20,000, five percent of the total loan amount. 

ICBA Comments: 

ICBA supports a formula consistent with Alternative 1, except ICBA recommends 
the following scale: 

•	 For a loan of $150,000 or more, 3 percent of the total loan amount; 
•	 For a loan of at least $100,000 but less than $150,000, 3.5 percent of 

the total loan amount; 
•	 For a loan of at least $75,000 but less than $100,000, 4 percent of the 

total loan amount; 
•	 For a loan of at least $40,000 but less than $75,000, 4.5 percent of the 

total loan amount; and 
•	 For a loan of less than $40,000, five percent of the total loan amount. 

We believe the above calculation changes better reflect the intent of Congress to 
insure that smaller loans are not inadvertently excluded from the qualified 
mortgage definition. There are fixed costs for mortgage loans, regardless of the 
size of the principal amount. Since the points and fees are often the same for 
smaller and larger loans, the fees would represent a larger percentage for the 
smaller loans, placing them at a regulatory disadvantage.  Smaller loan amounts 
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are more common among low-to-moderate income and rural populations, and 
these classes should not be inadvertently affected by the Federal Reserve’s loan 
amount calculation. 

Alternative 2 is entirely too confusing, and even if it would permit more smaller 
loans to be included under the qualified mortgage definition, it is likely community 
banks would not implement this formula for fear of miscalculation and a 
compliance violation.  As stated previously, in today’s environment of rigorous 
bank examinations, community banks have taken a conservative approach to 
regulatory compliance, for fear that even the most minor technical error could 
lead to a violation. The formula in Alternative 2 would be more difficult for 
community banks to integrate in their lending operations than Alternative 1.  A 
more straight-forward scale as we have expressed would be effective for 
purposes of insuring compliance and would prevent smaller loans from being 
excluded from the “qualified mortgage” definition. 

Loan originator compensation should not be included in calculation. 

In calculating points and fees, a creditor may exclude bona fide third party 
charges if the charges are not retained by the creditor, loan originator, or an 
affiliated entity of the creditor or originator.  The Federal Reserve’s proposed rule 
requires that all loan originator compensation paid by the lender or the consumer 
be included in the points and fees calculation.   

ICBA Comments: 

ICBA urges the CFPB to exclude from the points and fees calculation any 
payments related to loan originator compensation paid by the creditor.  The 
Federal Reserve’s proposed provisions regarding what would be considered loan 
originator compensation is confusing and cumbersome, which could create 
uncertainty of compliance. 

In addition, the payments for loan originators are already heavily regulated by the 
recent amendments to Regulation Z regarding compensation.  There are also 
regulatory requirements for loan originators under the SAFE Act, which require 
loan originators to provide a detailed registration with a national registry, that 
includes extensive background information and fingerprint documentation.  
These additional regulatory requirements are extensive and go well beyond 
protecting consumers from the abusive practices mortgage brokers engaged in to 
steer consumers to risky loans for greater profit and bonuses.   

The Definition of Loan Originator 

The Federal Reserve also solicits comment on the definition of “loan originator” 
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for purposes of determining compensation. The definition of “loan originator” in 
Section 226.36 includes all of the activities listed in the Dodd-Frank Act as part of 
the definition of “mortgage originator,” except the current Regulation Z definition 
does not include “any person who represents to the public, through advertising or 
other means of communicating or providing information (including the use of 
business cards, stationery, brochures, signs, rate lists, or other promotional 
items) that such person can or will provide any of the activities” of a loan 
originator. The Federal Reserve seeks comment on whether the definition of 
“loan originator” should include these additional requirements.   

ICBA Comments:   

ICBA agrees with the Federal Reserve that adding this element of the definition 
of “mortgage originator” to Regulation Z’s definition of “loan originator” is 
unnecessary, since a person who solely represents to the public that s/he is able 
to offer or negotiate mortgage terms for a consumer has not yet received 
compensation for doing so, and there would be nothing to account for in 
calculating “points and fees” for a loan transaction.  This provision would not be a 
useful regulatory change. 

Points and fees paid after closing should not be included in calculation. 

The Federal Reserve states it is concerned that some fees that occur after 
closing, such as fees to modify a loan, might be deemed to be points and fees.  
Thus, calculating the points and fees to determine whether a transaction is a 
qualified mortgage may be difficult because the amount of future fees cannot be 
determined prior to closing. The Federal Reserve states this uncertainty could 
expose creditors to litigation risk, which could discourage creditors from making 
qualified mortgages. 

ICBA Comments: 

ICBA agrees with the concerns communicated by the Federal Reserve in the 
Supplementary Information, and strongly advises that fees paid after closing be 
expressly excluded from the points and fees definition unless these fees are 
known charges at or before closing.  This clarification in the rule would eliminate 
the uncertainty regarding unknown fees that occur subsequent to loan closing.  
Any regulatory requirement to the contrary would place community banks in a 
position of guessing their compliance with the requirements, and would therefore 
discourage mortgage lending. 
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Conclusion 

The Truth in Lending Act (TILA), as amended by the Dodd-Frank Act, states it is 
the purposes of the ability-to-repay requirements to assure that consumers are 
offered and receive residential mortgage loans on terms that reasonably reflect 
their ability to repay the loans. TILA Section 129(B)(a)(2); 15 U.S.C. 1639b(a)(2).  
It would be devastating to the U.S. economy if regulatory restrictions inhibited 
community banks from offering residential mortgage loans at all, for fear of 
regulatory compliance citations or litigation.  A more restrictive and burdensome 
rule will achieve that result, contradicting the intent of Congress.  ICBA 
recognizes the U.S. economy is now at a crossroads, and we urge the CFPB to 
take the path that will enable community banks, our country’s honest lenders, to 
continue to provide all types of mortgage loans to their customers free from 
unnecessary regulatory restraints. 

Thank you for considering our comments.  ICBA plans to provide additional 
comments throughout the process of developing a final rule, as we assess further 
the affect these potential requirements will have on community banks and their 
customers. Please feel free to contact ICBA any time for additional feedback, or 
to discuss our comments and thoughts in more detail. 

If you have questions or need additional information about our thoughts in this 
letter, please do not hesitate to contact me at 202-659-8111 or by email at 
Elizabeth.Eurgubian@icba.org. 

Sincerely, 

/s/ 

Elizabeth A. Eurgubian 
Vice President & Regulatory Counsel 

CC: 	Patricia McCoy, 
        Assistant Director for Mortgage and Home Equity Markets 
        Consumer Financial Protection Bureau 

mailto:Elizabeth.Eurgubian@icba.org
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