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Florence E. Harmon 
Acting Secretary 
Securitiesand Exchange Commission 
100 F Street,NE 
Washington,DC 20549-1090 

Re: 	 Indexed Annuities and Certain other Insurance Contracts. File 
NumbexSJJ_LQ8.(the "Proposal") 

Dear Ms. Harmon: 

The Financial Industry RegulatoryAuthority(FINRA)staff appreciates tothe opportunity 
provideits views on the Commission's proposalto define the terms "amuity contract" and 
"optionalannuity contract" under the Securities Act of 1933 (the"Act").l The Proposal 
wouldclarify the status under the federal securities lawsofindexedannuities,under which 
palrrnentsto contract holders depend on the performanceof a securitiesindex. Section 
3(a)(8) ofthe Act exempts cerlain annuity contracts andoptional annuity contracts. The 
Proposalwouldprovidethat this exemption is not available to an indexed annuity contract if 
the amounts payableunder the-contract are more likely than not to exceed amounts 
guaranteedunder the contract.' 

r ^\ee Securities Act Rel. No. 33-89-33 (June25, 2008) (the "Proposal"). As the largest non-govemmental 
regulator for all securities frms doing business with the public in the United States, FINRA oversees 
nearly 5,100 brokerage flums, about 174,000branch offices and more than 672,000 registered securities 
representatives. 

Created in July 2007 through the consolidation ofNASD and the member regulation, enforcementand

arbitration functions ofthe New York StockExchange,FINRA is dedicated to investor protectionand

market integrity through effective and efficient regulation and complementary complianceand

technology-basedseryices.FINRA has approximately 3,000 employees and operates from Washington,

DC, aad New York, NY, with 15 District Offices axound the country.


The comments ptovided in this letterare solely those ofthe staff of FINRA; they have not been reviewed

or endorsed by the Board ofGovernors ofFINRA. For ease ofreference, this letter may refer to,.we,',

"FINRA" or "FINRA staf interchangeably,but these terms refer only to FINRA staff.


2 The Proposal also would create new Rule 12h-l under the Securities Exchange Act of 1934 (the 
"Exchange Act"), which would exempt an insurance company from Exchange Act reporting with respect 
to indexed annuities and certain other securities issued by the company that are registered under the Act 
and regulated as insurance under state law. 
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Customerswhopurchasesimilarproducts,suchasvariableannuitiesandindexedannuities, 
shouldreceivesimilarprotectrons'Forthatreason'FINRA stronglysuppotls-the' 

to crariiyihestatusofindexedannuitiesunderthefederalsecurities 
commission,sdecision 	

to educateinvestorsaboutindexedannuitiesand 
1aws.Since2002.FINRAhasendea"o'ed 
promote sound practicesty U'ott"'-atA"tsconcerningthesaleoftheseproductsby their 

However,uncertaintyaboutthestatusoftheseproductshas 
i."i.'r"*a ,ror"rentatives.' 

toenswethatindexedannuitvinvestors
iffiffi ril;;aii;"irrNne *a otherregulators 

thatinvestors 
;"t# p."t*,i""r *a"r thesicuritieslawstoproductssosimilar 

";ilr;bi" disthguishthemfromindexedannuities'TheSEC'sproposalwould 
cannotreasonably 	

protectionsas investors in variable 
betterensurethatthesein-,esto'sreceivethesame 


annuitiesandothersecurities'


concemingtheproposal,whichwe describe 
FINRAdoesoffersometechnicalsuggestions 


below.


FINRA's Elforts ToEducateandProtectInvestors 

Thestatusofindexedannuitieshasbeenuncedainsincetheirintroductioninthemid-1990s. 
Thecommissionhasstatedthatanindexedannuitymayor maynot bea security,depending 

ontheparticular.i" of teutorJrj S."u.*" mostindexedannuitiesarenotregisteredwith the 

Commission,lovestorsmaynot..""iu.adequatedisclosureaboutthesecomplexproducts.asindexedannuities.arenotrequiredto register

iut.rp".ron" -ito marketunregistered 

ro FINRA'ssuitabilityandother
andarenorsubject;;;;;;;".r"ns of broker_dEalers 

salespracticerequirementswiithrespectto these saiis' indexedannuity


.Consequent\' in variable 
investorsdonotreceivetht 'at" ptt""tions underFINRAmlesasinvestors 


annuitiesor othersecurities'


Despitetheselimitations,FINRAhasendeavoredtoeducateinvestorsaboutindexedthesaleof these 
annuitiesandpromotesounJpracticesby broker-dealers^conceming 


p."Jt.it Uyift"ir registeredrepresentatives' J:it1y,.2002' FINRA issuedanInvestor

J" 	 the4annuiiies- A complexChoice"to help investors appreciate

ir*, "pquitv_rrrdexed 	
thatshould.beconsideredbeforepurchase" 

'ef.., oftfteseproductsandquestions 

"o.i""iti",
i"fr" 	 f,igftfightsthefeatues of anindexedannuitythatcan make it diffrcult for a


to comparedrtereniind"xea annuitiesor to understand the indexedannuitythathe

customer 

owns.


1 SeeE(.tuitlIndexALrnrilies, SECInvestorInformation' 
govii nvestor,"pubs/equitl him:iiwrvw.sec. 	 idxannuitt''btm 

lwemostrecentlyupdatedtheAlertinApril2008.orrrAlertseducatethepublicaboutarangeof.issues


relatingto savings andrnvestments,includbgmutualfunds-'retirementscams'andahostofsecurities

annuitiesandinsurance,including "Seniors 

tradingissues.A numberoflnvesioiai.a, iuu. addressed 


Beware:Wtat You stloufaroo*]elouifife Settlements"(t'eb' 2007)' "FreeLunchSeminars:Avojding


theHeartbumof a HaraSeff"(sept' ZOOIj' *StroutaVounxchangeYourVariableAnnuiry?"(March


iboli*J::v".i"Ure Annuities:BevondtheHardSetl"(Mav 2003)' 
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In 2005,we issuedNotice to Members05-50,which addressedthe salespractices ofbroker­

dealerswhoofferindexedannuities.TheNolicestatesthatfirmsmustadoptspecial 

;;;"-drr", underRule 3030 (governingoutside.businessactivitiesofan associatedperson) 

ihur r.q.,ir. associatedpersonJto specificallyidentifi ary intentionto sell indexedannuities. 

o. opp,ir"a to an intentionto sell insuranceproductsin general. The Notice alsostatedthat' 

in tt-r"ut."n"" of a clear determination that suchproducts were not securities,broker-dealers 
,,well advisedto consider"treatingthe saleofunregisteredindexedannuitiesby their 

were 
resisteredrepresentativesasprivate securitiestransactionsunderRule 3040. In doing so, 

;;il;;;;"d;;1d .op"-i"" an associatedperson'sparlicipationin these transactionsasif 

;;;";. executedon behalfof the firm. The Notice alsoencouragedf-rrmsto consider 

othersupervisorypfocedues, suchas requiring that all salesofunregisteredindexed 

annuities occur through the firm. 

FINRA hasworked u,ith statesecuritiesand insuranceregulatols to advancethe 

harmonizationof standardsthat apply to indexedannuities,variableannuities,and fixed 

unooiti".. In May 2005,N,qSn andihe MinnesotaDepartmentof Commerce hostedan 

an,'oityRoundtableinWashington,D.C.tobeginadialogueontheregulatoryf|amework 
."hi"h un ,.,ity products aie marketedandsold. We have sinceencouragedapprovalby

*d". 
ih" rurio.,, statesoii rule to requirethat insurancecompaniesandagenciesrecommendonly 

suitableannuityproductsto theii customers.We hopethat these effortswill encoufagethe 

O"u"fopr"*t oi' ,tu"dards that will protect customers no matter what type cf amuity they 

purchase. 

Despitetheseeffods, the saleof indexedannuitiescontinuesto be a source of concem. For 

.runlot., abusivesalespractices involving indexed annuities were an important topic at the 

ffi; Gi.. ar-mit.s indexedarmuityinvestorsstill needand deserve the protection of the 

securitieslaws. The Proposal would provide this protection' 

Technical Comments on the Proposal 

proposedRule 151A woulclprovide that an insurancecompany'sdeterminationof whether a 

corrtractis an "annuity contract" or "optional annuitycontract"undersection 3(a)(8)is 

aslong as(1) the insurer'smethodologyand its economic, actuarialandother 
"on.loriue, r"-uronu61";(2) the insurer'scomputationsarematerially accurate;and (3)
ur.un1ptio"r -" 

the determinationis made at oiprior to the issuanteof the contract.6 The Commission


5 The Commission,FINRA and the Nofih AmericanSecuritiesAdministratorsAssociationconducteda 

j;;;i";;;h"il; lunch" seminars, which identified a number of questionablepractices relating 
"f,,free

io the produ"ts dis"ussed at the seminars,which often included indexedannuities. See P''olecting Seniot 

Tnvest)rs:Reportof Examinqtionsofseanrities Firms Providing "Ftee Lunch" Sqles Seminars 

http:1/www.sec.gov./spotlight/seniors/freelunchreport'pdf 

6 proposedRule 15lA(bX2XC) would plovide that the determinationmus be made not more than six 

-onthsp,io.tothedate.onwhichtheformofconfactisflrstofferedandnotmorethanthreeyearsprlor 
to the dateon which the particular contract is issued' 

http:1/www.sec
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requestscommenton whether this approach facilitatesits goal ofproviding certainty

regarding the status of indexedannuities.


The Commission may wish to consider more detailed guidanceon the implementation of 
ProposedRule 151.A to promote greater clarity and, consequently, a more uniform approach 
by issuers in making the required determinations. For example, the Commission might 
considerproviding guidanceas to the factors that may affect whether an issuer's 
methodologyand assumptions underProposed Rule 151A are reasonable for purposesof 
paragraph(b) ofthe rule. 

The Proposal would not create a safe harbor for annuities that are not covered by Rule 151A. 
The status of annuities not covered by Rule 151A would continue to be detemtir,red try 
referenceto the investment risks and marketin_gtests articulated in existing case law and, to 

' 
tle extent applicable, Rule 15 1 under the Act. As the SECgainsexperiencewith the 
applicationof Rule 151A ifadopted, the Commission should considerwhetheradditional 
guidance may be needed with respect to the status ofindexed annuitiesthat do not fall within 
Rule 151A. FINRA would be pleased to assist the Commission in any way possibleas this 
important rulemaking moves forw'ard. 

1 . * : f  

Thankyoufor the opportunity to express our views onthese important issues. Please contact 
meat(202')728-6977or Angela Goelzerat (202)728-8120ifyou have any questions. 

V^ery truly yours,


i n 

t. - ' ,  i  I  I  

\h-lr^rr7^' ) t [nzv'6p"-­

ThomasM. Selman 

? See Proposal at 46. 


