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MEMORANDUM


October23,2008 

To: File No. 57-14-08 

From: James R. Bums 
Office of Commissioner Kathleen L. Casey 

Re: Indexed Annuities and Certain Other Insurance Contracts 
ReleaseNo. 33-8933 

On October 20, 2008, CommissionerKathleen L. Casey and James R. Bums, 
Counselto the Commissioner, met with Eric Marhoun, Senior Vice President and 
GeneralCounsel, Old Mutual Financial Network, andTom McDonald of Baker& 
HostetlerLLP. The participants discussed the Commission'sproposedRule 15 lA. 

At the meeting, Old Mutual Financial Network provided various documents 
relating to proposedRule 151A, including a 15-page handout titled "Old Mutual's View 
of SEC Rule 151A." Copies of the documentsare attached to this memorandum. 

Attachments 
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August 4, 2008 

TheHonorableRalph Tyler 
Commissioner 
Maryland Insurance Administration 
525St. Paul Place 
Baltimore.MD 21202 

RE: Securitiesand Exchange Commission("SEC")ProposedRule l5 l A 

DearCommissionerTyler: 

On behalf of Old Mutual Financial Network ("Old Mutual," the marketingname for OM 
FinancialLife Insurance Companyand OM Financial Life InsuranceCompanyofNew york), 
one ofthe largest issuersofindexed annuity contractsin the U.S., I would like to expressour 
appreciationfor the opportunity to address with youour concems regardingrecentlyproposed 
SECRule 151A. As youare aware, on June 25, 2008, with virtuallyno forewamingand no prior 
consultationwith the life insurance industry,the SEC announcedthisnew and far-reaching 
proposalto reclassifyindexedannuity contracts as securities ratherthanstate regulated insurance 
contracts.If Rule l5l A is adopted asproposedit would have serious adverse implications for 
Old Mutual, the entire fixed aruruitiesindustryandpurchasersof indexedaffiuity contracts. For 
the reasons discussedbelow,Old Mutual believes that the indexed aruruity contracts it offers are 
insurancecontracts,not securities, and that proposedRule l51A is an unworkablerulethat is 
inconsistentwith the language ofthe Securities Act of 1933 (the"securitiesAct"), 
Congressionalintent to preservefor states theregulationof insurance and relevant iudicial 
precedent. 

Eachindexed annuity contractOld Mutual offers is a fixed annuitycontract that provides 
traditionalannuityguaranteesofprincipalandinterestthrougha fixed interest creditingoption, 
and various interest crediting options that credit interest basedon formulas thattake into account 
movementsin either the S&P 500 Index or the Dow Jones IndustrialAverage.Old Mutual 
assumessubstantialinvestmentrisks through these and otherguaranteesunder the contracts. 
Specifically, Old Mutual providesa state nonforfeiture guaranteeundereach contract 
(guaranteedminimum value of l00o/o or 87 .5o/o of premiumsaccumulatedat interest rates 
between1% and 3%) and a guaranteeofall previouslycreditedinterestunder the contract.Old 
Mutual assumes a meaningful mortality risk throughtheguaranteeof a death benefitand the 
availabilityof annuity paymentoptions with fxed purchaserates.Theseare the types of 
guaranteesthat courts and the sEC have historicallylookedto in distinguishing contractsof 
insurancefrom securities. 

Unlike a variable aruluity contract where a contractowner's interest is limited solely to a 
promta interest in a segregated poolofassetsand subject to the performanceof those assets,the 

79848792 



guaranteesunder the contracts are supported by the generalaccount of Old Mutual, but are not 
dependent upon the performanceof assets held in the generalaccount. Under the contracts, Old 
Mutual credits rates of interest declared in advance for specified periodsand indexed rates of 
interestpusuantto prescribedformulas without reference to theperformanceofassets held by 
the Company. As such, unlike a variable aruruity conhact that transfers all investrnent risk to the 
contract owner, Old Mutual bears substantial invesbnent risk under its indexed annuity contracts. 

Consistentwith well-established 	 thatprovide guidance judicial and SEC interpretations 
for determining whethercontractsof insurance are marketed as securities, Old Mutual has 
invested substantial resources to gnsurethat its marketing programemphasizesthe insurance 
aspectsof its indexed annuity contracts to enswe they are not marketed as securities. For the 
reasonswe have noted, and as discussed in more detail in the memorandum Old Mutual provided 
Mr. Keith Carpenter,SpecialCounsel, SEC, dated August 30, 2005, a copy of which was 
forwarded to your attentionlast week, Old Mutual believes its indexed annuity contracts are 
insurancecontracts,andtherefore, the Company is eligible to rely upon the specific exclusion 
from registrationandregulationunder the federal securities laws available to insurance contracts 
set forth under Section 3(a)(8) ofthe Securities Act, which exempts: 

Any insurance or endowment policy or annuity contract or optional 
armuitycontract, issued by a corporation subject to the supervision 
ofthe insurance commissioner,bank commissioner, or any agency 
or officer performing like frnctions, ofany state or territory ofthe 
United States or the District of Columbia. 

Notwithstandingthe significant efforts expended and costs incurred by Old Mutual to 
design its indexed annuity contracts with guaranteescomparable to those under traditional fixed 
annuity conhacts and implement a programaimed at marketing the contracls as insurance, if 
Rule l5lA were adopted asproposedand made effective today, the Rule would requirethose 
same conhacts to be registered as securities with the SEC. We believe that result is wholly 
inconsistent with established precedentand regulatory practiceand recommends a close review 
ofproposed Rule 15lA and the reasoning supportingtheRule'sproposal.In that regard, as you 
andyourstaff members reviewproposedRule l51A and the SEC release proposingRule 151A 
(the "Proposing Release"),'youmay want to keep in mindthe observations set forth below. 

. 	 The Supreme Court precedenttheSEC cites in the Proposing Release as defining 
the scope ofthe Section 3(a)(8) exclusion, SECv. Variable Aruruitv Life Ins. 0o 
("VALIE)' and SEC v. United Benefit Life Ins. Co. ('U4itcd lengft"),' address 
the status ofa fi.mdamentally different type ofcontract, a variablearuruity contract 
under which a contract owner's interest was based substantially, ifnot wholly, 
upon his or her pro rata share in a segregated pool ofassets and the performance 
ofthose assets. As we noted above, under an indexed annuitv contract. a contract 

' hdexed Auuities and Certain Other lnsuanceCotrtsacts,SecuritiesAct Release No. 8933(June25, 2008). 
' SEC v. Variabletuuuitv Life los. Co.,359 U.S.65 (1959). 
3 SEC v. Udted Benefit Life Ips. Co.. 387 U.S. 202 (1967). 
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ownerhas no such interest and does not recoive a passtlrough of the invesfinent 
performanceof a segregated pool of assets. In addition, unlike the contracts in 
VALIC andUnited Benefit, indexsdannuitycontracts must provide state 
nonforfeitureguaranteeswhich in and of thernselves are sigrificant. Those 
guaranteeswere completely absent in VALIC, and substantially greaterthan those 
in United Benefit.' As such, the SEC's references to !$!lQ and United Benefit 
in the Proposing Release need to be viewed with some skepticismgiventhe type 
of contract at issue in each case. 

ProposedRule 151A would define certain indexedarutuity contracts as not being 
eligible for the Section 3(aXB) exclusion from regulation "... ifthe amounts 
payableby the insurer under the contractaremore likely than not to exceed the 
amountsguaranteedunder the contract."s Unfortunately, neither Congress, the 
courtsnor the SEC itselfhave ever previouslyapplied such a test to determine the 
securitystatus of an fursurancecontract. The test is simply unprecedentedand 
there is no information in the ProposingReleaseon the source of the test. 

ProposedRule 15 1A focuses its analysis primarilyon the upside investment risk 
assumed by a contract owner for excess indexed interest, which the SEC 
characterizesas 'lhe unknown, unspecified, and fluctuating securities-linked 
portionof the tetum."u While this fo"us is similar to the focus the SECplacedon 
discretionaryexcess interest in guaranteedinterest conEacts and other excess 
interestcontractsin the late 1970s and mid-1980s, theSECnever articulated that 
focusas the sole determinant but only as one fact and circumstanoe to consider. 
Thereis no attempt to analyze the inveshnent risk assumed by the insurer under 
an indexed annuity contract. If the purchaserof an annuity is more likely than not 
to receive more tlan the guaranteedamountunderthe confact because excess 
interest is calculated by reference to theperformanceofunderlyingsecurities,or 
an index, then the SEC concludes that such contracts "may to some degtee be 
insured,but that degee may be too small to make the [] armuity a conhact of 
insurance."/ No distinction is made regarding whether such excess interest is 
guaranteedor is more than offset by the risks assumed by the insurer. 

The approach taken by the SEC is inconsistent with the framework set forth by 
the Supreme Court in both VAIIC and United Benefit for analyzing whether an 
insurancecontract is a security. In VALIC, themajority opinion made clear that 
the assumption of investmentrisk by an insurance company was a critical factor 

' United Benefit involved a variable annuity cotrhact which gualanteedonly 50% ofpr€miuns in thc filst year 

$ading up to 100% after l0 years. 
5 Proposbg Release at 5. 
6 Proposilg Release at 25. In the Proposing Release, the SEC explains that by purcbasingan indexed amuity, the 
puchaser "assumesthe risk of an uncertain and fluctualing financial instrument" and that since the value of such an 
armuity "reflects the ben€fits and risks inherelt in the secudties market ,... lthen] th€ porchaserobtairs atr 
insfument that, by its very terms, depends on market volatility and risk." ProposingRelease at 25-26. 
7 Proposing Release at 26. 

- J ­
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in the determination ofwhether an insurance contract is a secufity. Il relevant 
part the majority opinion stated "But we conclude lhat the concept of insurance' 
involves some investrnentrisk-taking on thepartofthe company.. . . We deal 
with a more conventionalconcept ofrisk-bearing when we speak of insurance.' 
For in common understanding'insurance' involvesa guarantee that at least some 
fraction of thebenefits will be payablein fixed amounts."o 

ln the Proposing Release,the SEC draws an unsettling analogy between indexed 
annuity contracts and securities suchas mutual funds and variable annuities, 
stating that indexed armuities implicate theregulatoryandprotectivepurposesof 
the federal securities laws because they "are similar in many ways to mutual 
funds and variableannuities" and "are attractive to purchasers preciselybecause 
they offer participationin the secwities market."' The SEC incorrectly equates 
thepurchaseofan indexed aruruity contract with an investrnent in a market index, 
whereas a purchaserof an indexedarmuity contract bears only a fraction of the 
risk of such aninvestrnent in a market index due to the guaranteeofat leasta 
substantialportion ofprincipal and minimum interest as required by applicable 
state nonforfeiture law and the guaranteeofpreviously creditedinterest. 

We hopeyou andmembersof your staff find this letter and tho other materials we have 
forwarded to your attention helpful. Shouldyou haveanyquestionsrelating to this letter, please 
do not hesitate to contact meat (410)895-0082. 

Sincerely, 

f*a4^n"-.,
(q4)

Eric Marho'n 
SeniorVice President & General Counsel 

Tom McDonald

Baker & Hostetler LLP


Thomas Bisset

Sutherland, Asbill & Breman LLP


' y ALIC at 622. Simitarly, iq United Berefit, the Supreme Court fouod that the limited guarantccof a retum of 
premium under a "Flexible Fund" aonuity conbact to be an insufiicient assumption of investnent dsk on the part of 
the insuer. In rclevant pat, the Court stated "And whil€ th€ guaraD&eof cash yaluebased o[ net premiurnsreduces 
substantially the iavestmetrt risk ofthe contractholder, the assun{rtion ofaa invesonetrt risk c8Dlot by itselfcleate 
an insurance provision uqder the federal definitiou, . . . The basic difference betwee! a contract which to some 
degree is i$ured and a contract of inswance mustbe recognized." UdtedBercfitat2ll. 
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Privileged& Conlidential Attorney-ClientCommunication 

MemorandumRegardingExemptStatus of

F'idelify& GuaranfyLife InsuranceCompany


IndexedRate Flred Annuity Contracts- page2, Request#5


This memorandumsetsforth a summary analysisof the status underSection

3(a)(8)of the securities Act of 1933 (the"securitiesAct") of the Fidelity & Guaranty
Life Insurancecompany(the"company') indexedannuitycontractsprovidedto tha 
securitiesand Exchange commission(the'commission" or "sEC") in responseto the 
letterdated July 20,2005 from susanNash, Associate Directorof the commission's 
Division of Invesftnent Management (collectively, the..Connacts',).EachConhact is a 
fxed armuity contractthatprovidestaditional annuityguaranteesofprincipal and 
interestthrougha fxed intorest creditingoption,and various interestcreditingoptions
that credit indexed interest basedon fornrulas that takeinto account movementsin either 
the s&P 500 Index or the Dow Jones Induskial Average('DJIA). Financial products 
suchas the Confacts are commonly referredto as equif-indexed arutuities (,'EIAS"). 

TheCompanybelievesthat the Conhactsare insurance contractsandthat the 
Companyis eligible to rely on tle Section 3(a)(8) exclusionfrom registrationand 
regulation under tbeSecuritiesAct and ottrer federalsecuritieslaws. Based on relevant 
judicialprecedentand available commission guidance on the scope ofthe section 3(a)(g) 
exclusion,it is the company's understandingtlat whether ElAs, such as the contracts, 
are insurance products eligible to rely on the section3(a)(s)exclusiongenerallydepends
on the guaranteesset forth in the EIA contract andthemanner in which the sponsoring 
insurermarketstlo contract. 

The companyassumessubstanfial inveshnent risksundereachconhact throush 
guaranteesof Contract owner principal (lesssurrenderor other charges) and the 
contractuallymandatedmethods for creditingdeclaredand indexed ratesofinterest. As 
discussedin more detailbe1ow, the companyassumesinveshnentrisksundertle 
conhacts substantiallythe same as ttrose assumedunderothor fixed annuifycontracts. 
Moreover,thecontractssubstantiallycomplywith theinvesfinentrisk critiria set forth in 
thecommission'ssafe harbor ruleunder section 3(a)(8)- Rute151.rThecompanyalso 
assumesmeaningfulmortality risk throughlong-term guarantees of annuity purihasl 
ratesand the paymentofa death benefit(withoutthe imposition ofa surrendir charge). 

similarly, consistentwith bothjudicial aadcommissioninterpretationstbat set 
forth standards for the marketing of insurance products eligible to rely on the section 
3(a)(8)exclusion, the marketingprogramfor the Conbacts emphasizesa fair and 
balancedapproachto thepresentationofbotl the insuraoce and investment asDectsofthe 
Contacts. 

' l? cFR23o.l5t 



I. 	 Seminal Judicial Precedent SupportstheAvailabllity ofthe Section3(a)(g) 
Eremption 

A. 	 The investment risks assumed by the Company are significan y 
greaterthatrthe investment rislc assumed in the only U.S.Supreme 
Court decisions interpretingSection3(a)(8). 

Tberehave been onlytwo U.S.SupremeCourt decisions interpretingthescope of 
Section 3(a)(8) - S.E.C.v. VariableAnnuitvLife Insurance Co.of ,merica (.yALIg), 
ard S.E.C.v. United BenefitLife InsuranceCo.(,.UUSedBe!ggl,').3Boththedecisions 
concemingtheparticularannuitycontractsat issue in those cases, as well asthe court's 
analyticalmethodology used to interpret section3(a)(8),supporta conclusion that the 
Contractsshouldbe entitled to rely uponthe Section3(a)(8) exclusion. 

In VALIC. theSupremeCourt held thattheannuity contract at issue,a variable 
auuity' wasnot an"annuity" within themeaningof section 3(aX8) becausethe entire 
investrnentrisk was borne by the annuitant, not the insurance company.premiums 
collectedunder ihe vALIC conhact wereinvestedin oommon stocks and other equities,
while benefits payable undertheVALIC contractvaried with thesuccessof the 
inveshnent portfolio in equities-- aninterestwhich the court characterizedashavine..a 
ceilingbut no floor.'{ 

Thecourt noted that tle conceptof "insurance" typically involvesthe company's ' guaranteethat at least sbtne flaction of the benefi* will bepayableinfxed amounx. 
Absentsome guarantee ofJixedincome,anannuiry places ill investmentrisks on tle 
annuitant,not the insurance company,failingthetestof,,insurance."5TheCourt 
observedthat theVALIC contract guaranteedthe annuitantonly "a oro rata shareof what 
theportfolio of equity interests reflects- which maybe a lot, a little, or nothing . . . . 
Thereis no true under,vrrritingof risks, theone earmark of insurance asit has co-mmonly
beenconceivedofin popularunderstanding,andusage."6 

^ In an attemptto providethe investonent risk assumptionthat thesupremecourt 
found lacking in vALIc. theinsurancecompanyin united Benefit guaranieed that the 
value ofa deferred (essentially variable)annuitycontract after tenyiars would neverbe-united
less than theaggregatenetpremiumspaidunderthecontact. The Benefit 
contractguaranteedthat the fi$t yearcashvalueof the aruruity would neverbe less than 
50% ofnet premiumspaidandthat, after tenyears,thevaluewouldbe no lessthan 100% 
of aggregatenetpremiums paid undertheconhact. In discussing thisproductdesigp,the 
court not€d that united Benefit merely promised to retum,at a minimum,netpreriiunrs
paid,an "amount[that] is substantiallylessthanthat guaranteedby the samepremiumsin 

359U.S. 65 (1959). 

387U.S. 202 (1967). 

VALIC.359U.S. at 74. 

!4 at 71. 

Id.at 7 I -73(footnoteomitted). 



a conventional defenedannuity contract." The Court foundthat while this guarantee 
"reduce[d] zubstantially the[contractholder's]invesfinentrisk," "theassumptionof an 
investmentrisk cannot by itselfcroate an insurance provision."/ 

The Company, unlike the insurance companiesthat issued thecontractsin VAIIC 
andUnited Benefit, is required to providestate nonforfeiture guannteesunderthe 
Confacts which in and of themselves aresignificant. Theseguaranteeswerecompletely 
absentin VALIC, and are zubstantiallygreaterthanthoseprovidedin United BeneIit. In 
that regard, the Conkacts typically guaranteethateither l00o/o or 87.5o/oof premiumswill 
accumulateat interest rates ofbetween 7o/o and3o/o.8 TheCompany believes that these 
guamnteesmore than satisfr the generalinvestmentrisk standardsas articulated by the 
U.S, Supreme Court in VALIC and United Benefit. 

B. The eligibility ofthe Contracts for the Section3(a)(8)exclusionis 
supportedby the onlyjudicial precedentto consider the securities 
status of an EIA contract. 

In Malone v, Addison kx. Mktg,. Inc. (.'M419!q'),the U.S. Disrrict Court for the 
WestemDistrict of Kenn-rcky held that an equity-indexed annuity was entitledto the 
Section 3(a)(8) exclusionfrom the definition ofa securityunder the SecuritiesAct, and 
that the annuity was within the Rule 151 safe barbor.e 

The court framed its inquiry as aproportionalitytest that required it to determine 
whether ihe contract "operatesmore like avariableor a fixed annuity." Thecourt 
reviewedcaselawand Rule 151 and focused onthedivision ofthe invesfinent risk 
betweenthe insurer and the insured.The court foundthatthe insurerhad assumed 
sufficientinvestmentrisk because it was obligatedto return premiumplus3olo annual 
interest less any applicable surrendercharge, regardless ofhow poorly the market 
performed. The only investment uncertaintyassumedby the investor, according to the 
court, was whethershe would receive interestbeyond3 percentper year onherpremium 
payment.Further,the court noted tlat there wasno direct correlation between the benefit 
paymentsaad the performanceof the invesfinents made'uith thecootractowner'smoney. 
The court concludedtle proportionalitytesthadbeen met "fb]ecause the Defendants 
assumea much greaterrisk, Plaintiff s inv€stment seemsa lot like insurance and less like 
an investment."ru 

Herq the Conhacts subject the Company to substantial investmentrisk through 
guatanteosthatmustat least equal and may exceedstate nonforfeiture guarantees. 

' 
Id. at2ll (emphasisadded). 

E The Loyalty Rewards Contact guarantess80rlo oftle initial premium and 88% ofall subsequent 
premiumsat a:r annual effective intsrest rate of 3%, Theguaranteereflects compliance wift stato 
nonforfeitrue law standards that have been rcvised in most states following initial iszuance ofthe Contract, 
and as sucb,salesoftie Loyalty Rewards conhact hav€ b€en discontinuedin most states. Effective 
Septemb€r l, 2005, the Company will no longeroffer the lryslty RewardsConhacl 
e zoozu.s.pist LE)ils18885(wDKy 2002). 
'o 

!4 at 9 citins VAIIC at 71. 
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Further, the companyassumesa meaningfirl mortality risk thro'qh the guaranteeof a
death benefit (ir:cludingthe waiver of anyotherwiseapplicablesunendeicharges)and-Thethrough the availability ofannuity paymentoptionswith fixed purchaserates. 
company's inveshnentrisksandmortality risksrmderthecontractsaresignificant;they
aregreaterthanthe risks borne_by coltact owners. Thus,usingth. ptopJrtiooufity i.ri,
the investnent risls and mortality risksassumedby the companyare suificient unier the
conventionalinvestmentrisk andmortalityrisk testsused to quaii6, for exemption unde_r
Section 3(a)(8) ofthe Act. 

tr' 	 The contracts Invorvesignilicant Assumpdonof Investment Risksby the

Company


A. 	 consistentwith judieiarprecedentandthe Rurer51 investment risk 
test,the Contractsdo not effecta passthrough of any investment 
performance. 

The contracts provide for values andbenefitsthatareindependentofthe

investmentexperienceof the company'sgeneralaccount.Theinterestcreditins

provisionstie the crediting of interest to minimumvaluesat statedrates of interlt andto

changes in valueof extemal indices. In this regard thecontractsboth are distinguishable
from thevALIC and united Benefitcontractswherevaluesvariedwitl the valuis of

identified pools ofassets,andsatisfftheinvestnentriskconditionin Rule 151that

contract value not vary accordingto the invesftnent experienceofa separat€
account. 

Thevalueof ttreconhactsdoesnot vary accordingto the investrnentexperience
of a separate accountandtheassetssupportingthe contractsareheld as apart ofthe
generalaccormt assets of the company. Thoseassetsdo not supportthe clnhacts to any
greateror lesserextentthanthey support any other general accountliability of the 
company. Moreover,thegeneralaccountassetsofthe companyare subject to all ofthe
various quantitative and qualitative restrictionson insurance companygeneralaccount
investmentsunderstateinsurancelaw. 

- The contracts complywith the first investmentrisk conditionunderRure151,the
"safeharbor" rule for quarising annuifyconfacts undersection3(a)(g).r That 
investrnentrisk conditionof Rule 151requhesthat for thesponsoringinsurerto be
deemedto haveassumedinvestmentrisk undera conhact, tie contrait cannot varywith
the investment experienceofa separateaccountandthatall ofthe insurer'sg"o.J
accountassets meet theguaranteesprovidedunderthecontract. 

B. 	 EachContract guarantees thepreservationof principal and
previouslycredltedinterestin compliancewith Rule 151. 

under any in-forceconhact,uponfi surrenderof thecontac! thecoahact 
ownerwould be entitled to receivean amount equalto the greater of: 

.] Definition ofAnnuity contractoroptionalAnnuitycontact, securitiesAct Release No. 6645 (May29,1986)(adoptingRulel5l) (hereinaterrefenedtoas"Release6645,,). 



. 	 the "Minimum GuaranteodSunender Value" (,'MGSV") for theConhact; 
or 

o 	 the contract value - that is, the sum of purchasepaymentsreceived and any 
applicablepremiumbonus,zznas withdrawals (including anyapplicable 
surrender charges), plus any indexed interest credited- minus any 
applicablesurrendercharges. 

Under the SpectrumSeriesIndexAruruityconftacts,exceptfor the Spectum 
choice Bonus confiact, and the IndexRewardschoice 5 conbact, theMGSV representsa 
guaranteeofprincipal (100%ofpremium) andapositiveinterestcredit eachyear 
(rangingfrom l% - 3%), lessany surrendercharge. Because tlere can be no creditingof 
negativeinterestunder a contrac! the MGSV feature essentially ensuresa guaranteeof 
principalandpreviouslycreditedinterest. 

Under the Loyalty Series IndexAfiruity contractsandthe Spectrum Choico 
Bonuscontract,theMGSV is basedon a prerniumamount of somethingless than 100% 
ofpremium (typically 87.5%oof premium). Nevertheless,this meets the criterionof a 
guaranteeof "principal"pluspreviouslycreditedinterestunderRule 15 1 and therefore 
wouldalso be zufficient uader Section3(a)(8).Rule 151's actualreqirirementis to 
guarante€ "theprincipalamormtofpurchase payments andinterestcreditedthereto, /ess 
any deduction (withoutregardto timing) for sales,adtftinistrativeor other expenses or 
charges" (ernphasis added). Clearly, Rule l5l and Section 3(a)(8) do not requirea 
guaranteeof 1000% ofpremiums.ChargeSandexpensescan be deducted, even ifthat 
resultsin the contractownerreceivinglesson a full surrender than the amountheor she 
invested.Here,tbe uh ircut" is the economicequivalentofa front-endsalesor 
administrativechargeof that amount. It is a fixed percentage,establishedat issue, andit 
is not affected by any market movements or invesbnent performance. 

wholly independent of the MGSV guaraoteesareotherconhactualprovisionstlat 
provideaguaranteeofprincipal and previouslycredited int€rest in the context of confact 
values. specifically, the indexinterestcreditingoptionsprovidethat an index creditwill 
neverbe less than zero - tlere wiil be no negative interest.putting aside the deduction 
of sunendercharges(discussedbelow)evenundera contract with an MGSV basedon a 
percentageof premiumat less than 100%, there is a guacmteeof principal plus
previouslycreditedinterest, because thecontract owner is guaranteedthegreaterofthe 
MGSV or contoact value- principalat 0.0% (whicheffectivelyguaranteesprincipal),and 
anannual index credit that will aeverbe less than$0.00(which effectivelyguarantees
previouslycreditedinterest). 

with respectto the surrenderchargesassessedunderthe conlracts, bothjudicial
precedentandRule 151 clearly permit thedeductionof faditional surreoderor 
withdrawalchargesthat assessa fixed rateestablishedatthe time of contract issuance 
anddo not vary with aninsurer'sinvesfrnent performance or changes in market interest 
rates. Becausea typical surrender or withdrawalcharge does not shift additional 
investmentrisk to the Contract owner, it is apermissiblechargeunderRule 151. 



Thesurrender charges under the Conhacts are fixed percentagesthat are set at the 
time a Contract is issued and are contingent solely on when a surrender occursduringthe 
surrender charge period,such charges areunrelatedto the Company's invesfnent 
experience, unrelated to market rates at the time ofsurrender,and unrelated to changes in 
theS&P 500 Index or the DJIA. Thus, the srmender chargesunder the Cootacts donot 
shift invesfinent risk to the Contractowner. 

knportantly,the Contracts do not providefor a market value adjustrnent ("MVA') 
on surrenders or withdrawalsthat could ilvade principal or any previouslycredited 
interest.12By not imposing aMVA under tle iontracr, evena limited MVA that could 
invadeonly some portionof previouslycreditedinaerest,theCompany i$sumes a 
sipificant risk of adverse movemenls of market rates of interest and tle prospectof high 
levelsof disintermediationfrom the Contracts. 

C. 	 The Companyguaranteesmlnimum ratesof interest under the 
Contracts that substantiallycomplywith Rule 151 and that place 
substantial investment risk on the Company. 

The third investrnent risk condition of Rule 151 reguires that for the life ofthe 
contract an annuity cotrtract credit net premiumsandinterestpreviouslycreditedthereto 
with interest at a rate at least equal to theminimumspecifiedinterest rate required by the 
relevanXnonforfeiturelaw. Rule 151 defines the term"specifiedrate ofinterest" as: 

a rate of interest under ttre contract that is at least equal to the 
mirumumraterequired to be oedited by the relevant 
nonforfeiturelaw in thejurisdiction in which thecontract is 
issued.Ifthat jurisdictiondoesnot have an applicable 
nonforfeiture law at the time the conhact is issued (or ifthe 
minimum rate applicable to an existing conkact is no longer 
mandated in thatjurisdiction), thespecifiedrateunder the 
contractmust at least be equal to the minimumratethen required 
for individual annuityconfacts by the NAIC Standard 
NonforfeitureLaw. 

While the Contracts donot guaxanteethatanyspecifiedamount of indexed 
inlerestwill be creditedunder the Contracts (otherthan it will never credit negativc 
interest),theCompany will provideat least tbe MGSV on fulI surrender of a Conhact, 
and the MGSV will reflect a perman€nt guaranteedinterostrate(from 1% to 3%) andwill 
always equal or exceed the minimum nonforfeiture amount required under state 
nonforfeiture law. 

l' fbe Comnission in Release 6645 ooted that a confact with an MVA featue does not oualifu for 
tbe Rule I 5I safe hatbor because it atlows the insurEr to adjust th€ amountofproceeds a confact orvner 
receivesupon an eady surrender to reflect churges il the market value of its portlolio se-curitiessupporting 
the contact. See Rele€se 6645 at tl 88.132nn. 1G17. 



As noted above,thesurrendervaluea Contract ownerwill receive on firll

surrenderof a contract is the greaterof the(i) MGSV and(ii) conbactvaluezrnraranv

applicablesurrendercharges.For eachcontract, the indexed creditingoption(s)wilt 
eachhaveapermanenteffectiveannualinterestrats in theMGSV calcutationai teast 
equalto the effectiveannualinterestrate required by the state nonforfeihre law. 

Thepermanentminimuminterestratesundertheconhactscontrastfavorablv 
with the concern raisedby the commission in the adoptingreleasefor Rule 151,Reiease 
6645, that giving insurerstheability to modi& theminimuminterestrateguamnteedon 
groupannuity conhacts at five-year intervalswouldnot be consistentwith therebeine 
someelementofrisk-taking by the insurer in guaranteeingthatat least someportion if 
the benefits will bapaidin a fixedamount.13Theconuactsalsocontrastfavorablywith
thoseissuedby Perm MutualLife Insurancecompany ("penn Mutual,) andevaluatedin
thePeoriaUnion stock Yards cp. v. Pe'. MutualLife Insurance company.ta In that 
case,the court detemdnedthatthe insurer did not assumesumciioffient risk to be 
entitledto roly onthe section 3(a)(8)exclusionwhenpennMutual failed to proyideczv 
guaranteeof int.,erest undertheannuitycontractafterthe third contact year.lSunder the 
contracts,by contrast,theeffectiveannualinterestrate in theMGSV calculationwill at 
ieastequal the effectiveannual interest raterequiredby the applicablestatenonforfeiture 
law.  

For all the abovereasons,the company believesthespecifiedratesof interest 
creditedunderthe contracts place an investment risk on the companythat is comparable 
to the risk inherentin the third investnentrisk conditionof the Ruleist safeharbor 
underSection 3(a)(8). 

D. The company assumessubstantialinvestmentrisk under the contracts 
through long-termguaranteesof credited inder interestthat are 
comparableto the one-yearinterestrate requirementunder Rule 151. 

. In proposingRule151,the commission recognizedthatthelongertheperiodfor
which interestis guaranteed,thegreaterths degreeoi investrnent risk alsumedby the
insurerbecausetheinsurerassumesthe risk thatit will not eama zufficient amorintfrom
rf Sengrataccountassetsto paythecunentrateguaxanteedfor thatperiod.16The 
commissiondesignateda one-year period as necessary to rely on thi safe harborof the
Rule,recognizingthatoneyearwasanarbitrarilysetperiodandthatcontractsthatdonot 
meetthistest still may gualiff for the Section3(a)(g)exclusion.lT 

6645 
ro 

13 Release atT88,132-33. 

698 F.2d 320(7thcir. 1983). 
15 g4at 324-25. 

j^- - -^sgi p"lition of A-nnuity co:rhacror op€otr Annuityconrrao!securiries No.655g,Act Rerease '!l87,158,(Nov.2l, 1984)(proposing rifenedtoas',ReleaseRulel5l) (hereinafter 6558"). 
Id 
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Undertle indexed interestcreditingoptionsavailableundertheContracts,interest 
(ifany) is calculated and credited at the endofeach one,two or tbree-year index 
creditingperiod;a new interest creditingperiodbeginsupontheexpirationofthe prior
indexcreditingperiod. Indexcreditsarenot calculatedor creditedbetweencontract 
annivorsaries.Once the indexedinterestis detennined and credited, it is not recalculated 
and is firlly '!ested." Thecontractsalsospecifothefonnula usedin detemrinins 
indexedinterest,as well asthe other terms of eachcontract's indexingfeaturer,to tl" 
companyhas no discretionwhatsoeverin detennining theamountof indexed interest 
creditedat the end of each index crediting period. The index (unless discoatinued),the 
formulafor deterrniningthe indexed interestrate credited at the end of each index 
creditingperiod,thedateon which the indexedinterestis calculated and credited, the
participationrate, and thedurationof the term are all determined at the timetheiontract 
is issuedand do not change. The companyhasdiscretiononly to change thecap rate 
(subjectto a guaranteedminimum)that determines the maxirnum indeirate at tie 
beginningof each index crediting period, and then thecaprateis guaranteedfor the index 
creditingperiodwhiohin all caseswouldbeat least oneyoarin duration,consistentwith
theminimumone-yeaxconceptset forth in Rule 15 I . The conhacts also clearly speciS,
which extemai index will be usedas a benchmark for determining indexedinteresi. 

^ Moreover,thecompany guarantess thatit will not creditnegativeinterestto the 
contracts. The company thusbears the significantinvestnentrisk thatthe retum on its 
own invested assets will be less thanthe rate determinedrmderthe independent indexing
fealureg.Thus,the company bearst"he invesbnent risk ofpalng out thi indexed intereit - calculated pursuant to a formula fixed in advancein thecontractsby referenceto an
extemalindexthatthecompanydoesnot conhol- evenif the company's investmentsdrr 
not performat arateequalto the index feature.Thatrisk is substaatial given thatthe 
contractsprovide for 100%participationin the relevant lndex and that farticipation rate
doesnot change for tle life of the contract. Ia addition,becausethe comp"ny ao." noi 
imposeanMVA under the contracts,thecompanycannot mitigate its invesfoentrisk in
an advetse interestrateenvironment. 

.Thecommission permits insuers to makeuseof index feafuresunderRule 15l_
whendeterminingexcessinterestrates, recognizing that an insurerusingan lndex feature-
bearsa meaningflrl invesknentrisk in ttratthe return on its own investeiassets *ay noi
equalthe rate determinedunderthe index feature,18Rule 151permitstheuseof index 
featuresto determine interestratestlat will beguaranteedundsrthe contractfor the 12_
month period. re under theconhacts,as noted ibove, theextemalindexandall ofthe
factorsthatbear on tle amounJof indexed interestactuallycreditedare specified and
guaranteedin advancefor periodsof at least oneyear. Therefore,becausethecompany
promisesto pay minimum guarantees andanindexedinterestratethat is measwedby-tie
performanceofan externalindex,andso does notpassthroughtheperformanceof iis 
gwlinvestnents, the company brars investmentrisk comparableto ihat required under
the Rule 151 safe harborandzufficientto qualif thecontractsfor thesectionlrriGl 
exemption. 

rE,SeeRelease6558at 88,136.

reReleas€6645 at 88,136 (empbasisadded).




m. 	 The Company assumes a meanilgful mortality risk under the Contracts 
through long-term guaranteesof the paymentof a death benefitand tbe 
paymentof annuity benefits at purchaserateslixed at the time of 
Contract issuance. 

The Company assumesa meaningful mortality risk under the Contractsin the 
form of the death benefit and annuity payimentoptions. Like otherconventionalannuity
products,thecontracts are designedsothatwhile a contract is in force andbefore the 
annuitizationperiodbegins,thoconhact providesfor thepaymentof a death benefit. If 
the aruruitantdies before the armuitizationdate, the death benefitpayableis equalto the 
greaterof the MGSV or contract value determinedas of the valuationdatecoincident 
with, or next following the date the company receivesproperproof of the annuiiant's 
death, an election specifyingthe distribution method,andany required stateforms. The 
deatl benefit is significant in that interest will be credited to anindexedskatery up until 
tle death benefit is calculated. Thiscontraststo tte generalContractsurrendei 
provisionsunder which no indexed interestwill be credited to amounts surrendered 
during aniadex period. upon paymentof tle deattr benefit,the company will also waive 
any applicable sunendercharge, Waiving thesurrenderchargeis sigrri{icant, asthe 
surrender charge is one of the primarymechenismsby which the companycanexpect to 
recoup its adminishativeand marketing costsin the event ofa prematuresurrendei 
during an index crediting period. 

In addition to the assumptionof mortality risk associatedwith thepaymentof the 
deathbenefitunder the contracts, the companyassumessignificantmortality risk in 
connectionwith the annuitypaymentoptionsofferedunder ttre conhacts. Severalofthe 
annuifypaymentoptions available uoder the Contractsprovidefor annuity palments 
basedupon life contingencies. By cunentlyprovidinguaderthecontractsguaranteed 
life annuity options that can be seleotod at some firture time, the Company aisumesa 
mortality risk that the longevity of its annuitantsmaybegreaterthan that assumed in 
setting the guaranteedannuityrates. 

Bothjudicial andcommission interpretations recognizethat mortality risk is an 
importantconsiderationw-h-endeterminingwhetherannuitycontoactscomewith the 
section 3(a)(8) exclusion.2' Here,tbe company's assumpiionof a meaningful mortality 

a 
._ f.g.,I4; :crqingerv. State seguritv Lif€ tnsuranceCo.. S41p.Zd3O3,3O7(5h Cb.lg77)

(consideringtherelationship between the size of tle death beuefital'<l the sizeofpt"*ir,- puyorgqt"usp".t
ofthe court'ssection 3(aX8) analysis), te.h e denied- 563r.2d 215(5d'cir. 1917), cerr deniid zubnom.' 
4rlmry y. Qr,ailqq. 436 U.S. 932 (19?8);Drydpnv. "SrmLife AssruanceCo. of Csnada.737 F. Su;;10S8
(s-D. Ind. 1989) (concludingthat theinsuret's obtigation!o pay a fixed to ia"rlgnuted beneficiary

"nmuponthe death oftha owner ofa life insuraace policy causedthe insurer to bear the .i-sk ofpoor 
performanceof iS investnents). 

In a generalstatement ofpolicy issuedonApril 5, 1929, the Commissionidentifiedthe 
assumptionofmortality risks aud investrrent risksas central featuresoflife insuratrce or annuiwcontacts. 
StatementofPolicy Regarding the Determinstion ofthe StatusUlder the FederalSecuritiesLawsof 
certain confacts Issued by Insurance companies,SecuritiesAct Release No. 6051, Fed. Sec.L. Reo. 
(cc{) !l 2583-8, at 2583-9 (Apr. 5, 1979). rn the releaseadoptingRule l5l, bowwer,thecommission 



risk weighs heavily in favor of finding the Contractsfall witbin the Section3(a)(8) 
exclusion. 

IV. Marketing 

TheCompany has in place procedures andconkolsto ensure that its marketineof 
theConhacts comports with legal standards governingtle sale of fixed insurance 
contracts.Amongotherthings, those proceduresand conhols includetherequirement 
thatpromotionalmaterialsrelated to the Conhacts be reviewed and approved by a team 
comprisedofrepresentativesfrom the Company's variousbusinessunitsprior to use. 
Theyalso include proceduresand conkols for the codingandidentifrcationofeachpiece 
of sales literature or othet promotionalmaterial,re-approvalof such materials on an 
arnual basis and discontinuance wherewanantedby regulatory or other concems. 

A. The Company markets the Contractsas fixed insurance contracts. 

The Company hasundertaken signifioant efforts to ensurethat its marketing 
programfor the contracts markets tle contractsas fixed insurancecontacts consistent 
with the marketing standardsarticulatedby courts and the commissionin the contextof 
thesection 3(a)(8) exclusion. rn that regard, thecompanyhas sought to ensure thatsales 
literature for the conkacts and written presentationsby agents and other promotional 
effortsprovidea fair and balancedpresentationofboth the insurance and investment 
aspects ofthe conkacts, and where appropriate, emphasLeeachcontract's usefulness as 
a longterm insurance productfor retirement or income securitypurposes.The Company 
has also sought to ensure thal the Contracts arc not promotedwith any undue emphasis
placedon the inveshnent aspectsofthe Conhacts. 

Two steps the Company has taken to enswe that tle marketingprogramfor the 
contractsmeetsthe above standards have beenthe development of fairly comprehensive 
marketingguidelinosgoverningthe content andpresentationof sales litemfureandthe 
developmentof an agent haining manual. Themarketingguidelinesidenti& bothwhat 
shouldbe and what should not be included in salesliteraturefor the contacts. The 
Company, under theteam approach describedabove,closely reviews all marketing 
materialsto ensurecompliancewith the marketing guidelines, including,the complete 
andaccuratedescriptionof Confact features. 

Themarketiogguidelinesrequire,amongotherthilgs, that eachpieceofsales,.

literature for the contracb emphasizethelong-termnatureoftle contractsandthe

insurancebenefits ofthe contracts,suchas the deathbenefitandarmuitypayoutoptions.

Theguidelinesemphasizethat theconhactsarefxed annuityconhactsandaredesigned 
asappropriateplanningvehiclesfor retirementsecurity. conversely,theguidelines 
cautionagairst describing thecontracts' indexingfeahresasa means for participationin 

withdrewRelease 605 I and abaadoned this requiremcnt for purposesof the safeharbor. Neverthelass. the 
Commission contiaued to express the view that mortality risk may be an appropriate factorto conside; itr 
detenniningtheavailabilityof an exemption from section3(aX8). Jee, e.g. nrief for the united statesas 
Amicus Cudae at 9, Variable Aruruitv Life Insurance Co.v. Otto. No. 37-600 (l9gg). 



a stock maxket indexor the equity markets in generaland comparing theContracts witb 
mutual fimds or other investrnent vehicles. 

Theagent's taining manual incorporates theguidelinesand also sets forth other 
standards and proceduresfor agents to follow in dealiag with customers.Ttey include 
proceduresfor the use of only Company approved salesmaterialswith customers and the 
completionand forwarding of an application andzuitability form to the Company for 
review for each proqpectivepurchaser.The Company has also voluntarily adopted 
suitability guidelinesand increased its supervisionof its agent sales force with respect to 
sales of the Confacts. 

The Company believes that themarketingguidelines,theagent'straining manual 
and its supervision of the marketingprogramfor the Conkactshave been effective and 
that the marketing programmeets the standards for mmketing fixed insuranceproducts 
articulated by the courts and the Commission. 

B. The marketing of theContracts is consistentwith judiclal precedent. 

The Company's decision to market the Confacts as fixed insurance contracts, and 
nol primarily as investrnents, is consistent with judicial findings as to the mannerin 
which a contract should be marketed consistentwith Seotion3(a)(8). In United Benefit, 
the Supreme Court first articulated the"marketing test" for purposesof Section3(a)(8), 
in determining that the annuity in that cass did not qualifu for the Section 3(a)(B) 
exclusion from rogistrationunder the federal securitieslaws. The SupremeCourt based 
its conclusion in part on the manner in which tie policieswere advertised. TheCourt 
noted that the annuity, and conkacts like it, were tol promoted'.on the usual insurance 
basis of stabili^Qrand security but on the prospectof 'growth' throughsormd investrnent 
management."'' Suchconkacts, the court found,were marketed to competewith mutual 
frurdsand were "pitched to the same consumer interest in growththrough professionally 
managed investment. "" 

The obligation not to marketa Contract primarily asan investment, however, does 
not precludethe companyfrom dispussing what may be considered to be the invostment 
aspectsof the Conhacts. The federal district court in Associates in AdolescentPsvchiatrv 
v. HomeLife lnsurance companv determinedtlat the annuity contract wasnot marketed 
primarily as an investment just becauseisolatedstatementsin thecompanv'ssales 
literafurereferredto the irvestnent aspectsofthe annuitycontract.a ihe court noted 
that certain statementsin marketing materialsmentionedthe desirabilify of excess 
interestasaway of taking advantageof fluctuating interestrates,andthatthe"sales 
pitch" for &e conhact emphasizedtheinsurer'sabilitiesin tle management and 
invesfrnentof money. In its opinioq the courtstated that the sales literatue ..doesnot. 
whenread as a whole, promotethe[annuity]primarily asarr investnent . . . . 

2 l  United Benefit 387U.S. 202. 

u 
941F.2d561(7sC.ir. I99l), cerr denicd,j02 U.S. 1099 (1992). 
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Undoubtedly the documentrefers to theinvestmentaspects and tax-favored features of 
theplan,andthe Court does not questionthatHome Life and its representatives promoted 
the [C]ompany'sinveshnentabilities in hawking the [annuity]. But that is simply a 
consequenceof the [annuity's]nature as a retirement fundingvehicle; shrewd investrnent 
is necessary in order to save enough for comfortable retirement."2a 

This finding ofthe Home Life court was reiterated in the decision ofthe federal 
district court in Berent v. Kemoer Corp.2s kr finding that the life insuxancepoliciesin 
questionwere marketed primarily as insurance, the court determined that 'lhe factthat 
thesalesbrochuresalso discuss the investnent features ofthe policiesandthat Plaint'r{fs . 
. . perceivedthepoliciesas inveshneot vehiclesdoes not change . . . the conclusion rhat 
the . . . policieswerenot marketed primarily as investmonts."2i 

Morerecently,thecourt in Malone analyzed a marketing brochure(tlat promised 
"stability andflexibility"), the contract form, and a disclosure form for an equity indexed 
annuity, and found that the materials did not demonstoate the contraot was marketed as arL 
inveshnent. Specifically, the Malone court said: 

[M]aking reference to investnents in tbe context of assuring the 
security ofan annuitaut'spremium,andan aggressive marketing 
strategy related to the potentialfor growing thatpremiumhave 
distinct legal sigrificance . . . . [The] Courtmust determine . . . if it 
appears the marketing emphasis was clearly more correlated to the 

, 	 prospect[oI] growthin lieu of stability. 
[The]brochwe, though it mentionsthecompany's'soundfinancial 
management,'doessoin the context ofexplaining that the 
companypromises'stabilityandflexibility.' . . , In addition, the 
contract itself slates plainly . . . thatpastS&P 500 Indexactivity is 
not intended to predictfuture activity and that the S&P 500 Index 
does not include dividends. . . . Moreover,the one-page summary 
Plaintiff signed, which focused on how her EIA Conhact Value 
wascalculatedat any one point to assure her the initial principal 
plus interest, did not ernphasize thepoteatialincreasein her assets, 
but focused on explaining to her that she was guaranteedher 
principalplus threepercentinterest.2T 

The court concluded tlat theequity indexed annuity was "protectedby'' the Rule 
151safeharbor and was exempt from the federalsecuritieslawsunder Section 3(a)(8). 

TLeCommission has not promulgatedrulesprescribingaoceptableor 
unacceptable marketing techniques for purposesof determining a product'sstafusunder 

24 Id. (emphasisadded). 
25 780 F. Supp.431 @.D.Mich. l99l); affd,973 F.2.d 129r(6thCir. 1992). 
26 Id. at 443. 
n 225 F. Snpp.2d.at7s3-754. 
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Section 3(a)(8). Howeveqit has agreed with judicial determinationsthat references to 
investmentfeaturesof a contract donot necessarily precludea court from finding thatthe 
contractwas not marketed primarily asaninvesfunent.when adopting the srandaxdunder 
Rule 151 that a contract not be marketedprimarily as an investmeat, thecommission 
explainedthat"[b]y adoptingthis standard , , , the sEC is not saying, nor hasit ever said, 
that an insurer in marketing its productcannotdescribethe investrnent nature of tle 
contract,including its interest ratesensitivity and tax-favoredstatus. . . [A] marketing 
approachthat fairly and accurately describesboththe insurance and investrnent featues 
ofa particularconhact,and that emphasizes theproduct'susefulnessas a longterm 
insurancedevicefor retirement or income securitypurposes,would undoubtedly 'pass' 
therule's marketing test."2s 

For the reasons discussedabove,the Company believesthat it marketsthe 
contractsas fixed insurance contractsanddoes not marketthecontractsprimarily as 
invesfinents,and, believes thatit is marketingthe contacts in a manner consistentwith 
judicial andcommission interpretations of marketing activitiesthat are in accordance 
with the Section3(a)(8) exemption. 

Conclusion 

Becausethe Company assumessubstantialinvestnentrisks andmeaninsful 
mortality risks under the contractsandbecausethe conhacts are rnarketed pririarily as 
insurance,the contncts quali9 as annuity conhactseligible for exclusion from the' 
federalsecuritieslawsunder Section 3(a)(8)ofthe Securities Act. 

Release6645at 88137. 
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July 3 l, 2008 

TheHonorableRalphTyler 
Commissioner 
MarylandInsuranceAdministration 
525 St. Paul Place 
Baltimore,MD 21202-2272 

Dear Commissioner Tyler: 

I wanted to quicklythankyoufor taking the time to meet with me and Tom McDonald to discuss 
SECProposedRule l5lA - particularlyon such shortnotice.It was nice seeing youand 
meetingCaseyMashbum. 

andyourunderstanding about this ill-
conceivedproposalby the SEC. We think the SEC proposalwill only serve to muddy the waters 
on regulation offixed indexed productsand interfere with thegoodwork being done by the 
NAIC and states like Maryland seekingto address marketplaceissuesin a constructive and 
thoughtful manner. 

I was quiteheartenedby our discussion ofour concems 

In any event,rve will keepyou posted of industry efforts. And I am hopeful you will join with 
CommissionerVossandotherNAIC representatives the SEC from hastilyadoptingin dissuading 
thisproposalwithout a morecareful analysis ofthe proposal's potential repercussionsincluding 
its impact on state regulation of insurance and annuities. 

I will look forward to seeing youat the next NAIC conferenceifnot sooner.Thankyouagain to 
youandyourstaff for your time and leadership on these important issues. 

Sincerelyyours, 

Senior Vice President & General Counsel 

Marion"Casey"Mashbum, Supervisor, Life Actuarial Review Unit

TomMcDonald,Esq.




LifeandHealthInsurance 
IndustryBrief 

StevenD. Schwartz,CFA 
(312)612-7686 
Steven.Schwartz@RaymondJames.com June26,2008 

JasonRoyer 
SeniorResearchAssociale 
(312)6 r2,76E8 

SECStaffProposal: IndexAnnuitiesShould be ConsideredSecurities 

Inwhatwe viewas an almostunbelievabledevelopment,yesterday,theSECstaffofflciallyrecommendedto 
the Board of Governorsthat a new rule lso-calledSafe Harbor Rule 151(4)] be adopted,which would 
basicallydeemany indexannuityto be a securityand requireregistrationof boththe productandthe sellers 
of the product. 

The SECstaffrecommendeda ruling,consistingof two -prongs."lf an annuitypassesbothprongs,it should 
be consideredan investment,ratherthanan insurance,product: 

1) lf amountspayablebythe insurancecompanyarecalculated,inwholeor in partby referenceto the 
performanceof a security,includinga groupor indexof securities. 

2) Amountspayableby the insurancecompany,underthecontract,aremorelikelythannotto exceed 
the amountsguaranteedunderthecontract. 

lndexannuities,whichbasereturnsoverandaboveguaranteedamountson pertormanceof an indexand 
provideexpectedreturnsabovethose of minimumguaranteedamounts,clearlypass both prongs We 
believetraditionalfixedannuitieswithmarketvalueadjustmentmechanismsmayalsopassbothprongs.As 
traditionaltixedannuitiesandotherkaditionalflxedinsuranceproductsprovidefor amountspayablethatare 
more likelythan not to exceedthe amountsguaranteedunderthe contract,we believeprong 1 is of most 
rmponance. 

(As an aside,we even wonder if traditionalfixed annuitieswithoutmarketvalue adjustmentspass both 
prongs. Are not returnscalculatedinwholeby referenceto the generalaccount - whichis in facta groupof 
securities?) 

Proposal Appears to lgnore Case Law 
Concentratingsolely on the index annuityquestion,we believethe proposalignoresexistingcase law 
surroundingthe SecuriliesAct of 1933, which exempts from registrationproductssold by insurance 
comDanies. 

ln S.E.C.y. VALIC(1959\,JusticeWlliam Douglas(writingfor the majority)statesthatvariableannuitiesare 
inveslmentsbecause,"the holderof a variableannuitycannotlook forwardto a fixed monthlyor yearly 
amountin hisadvancingyears," Mr. Douglasalsowrites"thedifficultyis that,absentsomeguaranteeof 
fixedincome,the variableannuityplacesall the investmentriskson the annuitant,noneon the company. 
The holdergetsonlya pro ratashareot what the portfolioof equityinterestreflects- whichmaybe a lot,a

'insurance'tittle,or nothing."Additionally,Douglasstatedthat,"...in commonunderslanding involvesa 
guaranteethatat leastsomeftactionof thebenefitswill be payablein fixedamounts." 
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We believe index annuities meetall of Justice Douglas'criteria. First, investmentrisk is placedfirmly on the 
issuer: if options backing the index annuity index value underperform, the insurer would have to dip into its 
own earnings to make up the difference. if the insurer's account underperform,Additionally, general assets it 
bears that risk. 

Second,the indexannuitypolicyholder to a flxed monthly or annual amount upon maturity can look forward 
(infactwell before maturity). Thepolicyholdermaygetmore, but is guaranteeda fixed amount. 

Andinally, there ls a guaranteethat some fraction of the beneflts will be payablein flxed amounts. 

ln SEC y- United Eenetit L,fe (1967),the court asked two key questionswith regard to the accumulation 
phaseof an annuity: 1) is a Uxed amount of benefits stipulatedand2) is there "someshifting of risk from 
policyholder but no poolingof risksamongpolicyholders.' does the insurerhave a to insurer, Additionally, 
"dollartarget to meet." If the answer is yesto both, the productshouldbe considered insurance. 

lndex annuities would again seem to meet the United Benefit lests. lndex annuities stipulate a fixed amount 
of benefits (althoughthe amounl could be higher), signific €nt risk is shiftedto the insurer(thereis no pooling 
of risks among policyholders),and the index annuity providermost definitely hasa "dollartarget to meet. 

ln Malone v. Addison lnsuranceMarketing(2002),the Westem District Court of Kentucky foundthat the fact 
that a plaintiffsargumenlthather return from an index annuity over and above the minimum guaranteewas 
variable, and thus did involve an element of risk and uncertainty, was inconclusiveas the insurer was found 
to bear substantially more risk than the purchaser. 

Finally,the original Safe Harbor Rule 151 (1986)clearlyincludedindexannuitiesin the exemption. The rule 
reao: 

Any annuity contract or optional annuity contract (a contract)shall be deemed to be within the 
lexemption]provisionsof section 3(aX8) of the Securities Act ot 1933, Provided, 

(1) The annuity or optional annuity contract is issued by a corporation (the insurer)subject to the 
supervisionof the insurance commissioner, bank commissioner, or any agency or offlcer performing 
like tunctions, of any State oI Territoryof the United States or the Districtof Columbia; 

(2) The insurer assumesthe investment riskunder the contract as prescribedin paragraph(b)of this 
section;and 

(3) The Contract is not marketed primarilyas an investment; 

Criterion2 is satisfied if: 
(1) the value of the contract does not vary according to the investment experience of a separate 

accountl 
(2) The insurer for the life of the contract 

(i) Guaranteesthe principalamount of the purchase payments and interest credited thereto, 
less any deduction (withoutregard to timing) for sales,administrative oror other expenses 
chargesiand 
(ii) Credits a specified rate of interestto... net purchasepaymentsand interesl credited 
thereto,and 

(3) The insurerguaranteesthat the rate of any interest to credited in excess of that described in 
paragraph (b)(2)(ii) of this section will not be modified more frequently than once peryear. 

We believed,if anything, that the SEC staff wouldconcentrateon Criterion 3, not basically amend Criterion

(2),Sub-criterion(3) by adding that the sub-criterion is not effective if the excessinterest crediled is based

on an index's oerformance.


But that is exactlywhat the SEC did, adding another hoop to crawl through on top of the questionof which

partyto the contract bears a substantial amountof the risk.


Where Does the SEC Go from Here?

Followingyesterday'sproposal,theCommissionwillpublishtheproposednew rule. This may have already

occurred by the time this note hasbeenreleased, but will likely occur in no less than a fewdays.


A publiccommentperiodwillfollow,likely lasting 60 to 90 days.
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At thattime, the SEC staff will make itsfinal recommendation Thestafi may alter to the Board of Governors. 
itsproposalslightly,changeits mind altogetherand suggest that the Board of Governors refuseto make the 
offlcialproposalinto a rule, or recommendthat the Board of Governors accepl the proposalas originally 
proposed.Any substantial changeto the proposalwouldnecessitatea new Open Meeting. 

The Board of Governors can accept the proposaland make it a rule, decline theproposal,or ignorethe issue 
completely. 

lf the rule is accepted, SafeHarborRule 151 (A)willgo into efiect 12 months from the time it is publishedin 
the Federal Register. 

Where Does the Life Industry Go from Here? 
Undoubtedly,industrygroupsand index annuity companies will launch a barrage of opposing comments(in 
fact,one SEC Governor stated publiclythathe expected as much). 

lf this does not have the desired effect of either changing the staffs collective view or of persuadingthe 
Boardof Governors to decline or ignore the stafrs proposal,then we would expect a flurry of petitionsto the 
Washington, D.C., Appellate Court for injunctive relief based on a lack of jurisdictionand violation of the 
Securities Act of 1933, Thiscan occur once the rule appears in the Federal Register; the induslry does not 
have to wait to tile until the rule becomes effective. 

Injunctive relief, if it is forthcoming, could take as long as a year. Eventually,we believe the matter would 
likelywendits way to the Supreme Court. 

Meanwhile,we believeindexannultyplayerswill need to work with marketing organizationsto ensure that 
the maximumnumber of agents become registered.This could be done through the life company's own 
broker/dealerunit or through an "indexannuityfriendly"broker/dealer. For those agents, who for one reason 
or another will not become registered, newproducts likely some sort of fixedannuity with long{erm care or -
enhanced benefits - will have to be developed. 

The Net Effect?

The proposalis the worst case scenario that could have come out of the SEC Open Meeting. lf the proposal

is accepted by the Board of Governors as is and becomes official, there will likely be onetime costs

associated with the staffing of broker/dealers and the effort involved in gettingagents registered. Costs in

the $5-10millionrangewould not seem unreasonable. Vvhile not the end of the world, no fun either.

Ongoingcosts will l ikely be considerably 
less. 

The$64,000dollarquestionis the effect on sales. Last night, we were able to speakwiththe management 
of two large producerorganizations.Although hardly a statistically sample, each indicated significanl that 
while agents with substantial index annuity sales would likely get registered,those making.iust a few sales a 
yearwould not - which would add up. These marketing estimated loorganizations that as much as ?0o/o 
50% of their index annuity productioncouldbe effectivelyeliminated. 

Summary 
The SEC stafFs declsion to proposerules requiring the registration of index annuities based on an intrinsic 
partof the productdesign caught us, and we think mostindustryobserversand participants,by surprise, as 
we expected the SEC to primarilyconcentrateon rules regarding how the productis marketed and/or limit 
the size and length of surrender chargeperiods. 

We expect the industry defense to be spirited both during the publiccommentperiodand in the legal couds if 
the Board of Governors acceptsthe current proposal. 

Ultimately,we expect the industry to prevail,as the SEC staff proposalappearsto us to has no basis in the 
Securities Act of 1933 and its existing case Iaw. This said, it is certain that the index annuity industry has 
entered into a oeriodof substantial uncertaintv. 
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SECIndexAnnuityProposal:WeStillThinkthe StaffGot lt Wrong 

The acceptanceby the SEC Boardof Governorsof the SEC staffs proposalto regulateindexannuitiesas 
securitieskicksoffwhatis likelyto be a longbattleoverthe definitionofwhat is insuranceandwhatis not,in 
the U.S.Courtsystem- a battlethathasnotbeentrulyjoinedsincethe 1960s. 

Followingthereadingof theSEC'sfull96 pageproposal,we continueto believethatindexannuityproviders 
have got it right. Unlessthe SEC can proveall indexannuitiesare marketedas investmentsratherthan 
exemptannuityproducts,we believethat indexannuitieswill ultimatelybe shownto be exemptunderthe 
SecuritiesActof 1933. 

Althoughthe SECstaff is correctthat the indexannuitycontractholderbearsthe riskof marketfluctuations 
in excessof the guaranteedminimum,we believethe investmentrisk inherentin managingthe general 
accountassetsto be the predominaterisk. Further,it seems apparentthat index annuitiesdo not fit 
"squarelythe sortof problemsthatthe SecuritiesAct andthe lnvestmentAct weredevisedto dealwith,"but 
rather more fairly suit the functionsof state insuranceregulation to prescribestatutorylimitationson -
investmentsandto monitorsolvencvandreserves. 

Pleasereaddisclosure/riskinformationon page7 andAnalystCertificationon page8. 
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What Are We Arguing About Here? 

What is underconsiderationis Section 3(a) of the Securities Act. To paraphrasethe Securities Act(to quote 
verbatimwould be way too long), Sec. 3(aX10) states that any security approved by an insurance 
commissioner(amongothers) is exempt fromthe requirements of the Act (includingregistration).Sec. 
3(aX8) states that any insurance,endowmentpolicy,or annuitycontractissued by a corporation subjectto 
the supervision of the insurance (againamong others) is exempt. commissioner 

Unfortunately,that'sit. The SEC, insuranceindustry,and the Supreme Court have been trying to read 
Congress' mind ever since. The SupremeCourt, in its wisdom, has recognizedthat just becausean 
insurancecompany an annuity, exempt.callssomething doesn'tmean the productis automatically 

Two cases have been of key importance: S.E.C. vs. yALlC (1959)and S.EC. v. United Eenefit Lrfe (1967). 
The SEC proposalcites both cases a number of times. 

A Question of Risk: Who's Got lt and How Much? 

ln VALIC, the Supreme Court took its flrst real look at the Sec. 3(a)(8) exemption. VALIC (nowowned by 
AmericanInternationalGroup)had issued a non-registered variableannuityclaimingthe exemption on the 
basis:a) that il was an insurance company by an insurance andb) the assumption regulated commissioner, 
of mortality risk(the promise of incomepaymentsover the lifeof the annuitant). 

The Court found for the SEC. The majority decision noted that the variable annuity placesall the investment 
risk on the policyholdersince he or she cannot look forward to a fixed monthly or yearlyamount in his or her 
advancingyears absenl some guaranteeof flxed income. In addition, the majority concluded that the 
concept of insuranceinvolved some risklaking on the partof the company and that the riskof mortalitywas 
nol substantial. Finally, the majority states that, "...in common understanding 'insurance'involves a 
guaranteethat at least some fraction of the benefits will be payablein fixed amounts,' and that variable 
annuities"guaranteenothing to the annuitant except an interest in a portfolioof common stocks or other 
equilies- an interest that has a ceiling but no floor." 

In a concurring opinion, Justice Brennan states that whiletheseIVALIC'S]contractscontaininsurance 
features, they contain to a very substantial degree elements of investment contracls as administered by 
equityinvestmenttrusts. 

ln United Benefit L/fe, the Court expanded on the matter of investmenl risk. 

At the time, United Benefit Lile offeredwhat it called a "FlexibleFund Contract." Under the contract, the 
premium,less a deduction for expenses(thenet premium),was placedin a FlexibleFund account whjch 
Unitedmaintained separately from its other funds. The "FlexibleFund" was invested with the objectof 
producingcapitalgainsas well as an interest return,and the maior partof the fund was invested in common 
stock. The purchaser,al all times before maturity,was entitled to his proportionateshare of the total fund 
and could withdrawall or partof his interest. The purchaserwas also entitled to an alternative cash value 
measured by a percentageof his net premiums,whichgraduallyincreasedfrom 50% of that sum in the flrst 
year to 100% atter 10 years. At maturity, the purchasercouldelect to receive the cash value of his policy, 
measured by either his interest in the fund or by the netpremium guarantee. He could chooseto convert his 
interest into a life annuity under conditions specitied in the contracts. Vvhile the dollar beneflts to be received 
would vary with the cash value at maturity,the netpremium guarantee wouldguaranteea certain amounl of 
flxedamountpaymentlife annuity wouldbeavailableatmaturity. 

TheCourtheldthat the company's 'FlexibleFund"contractdid not come within the Sec. 3(a)(8) exemption 
ruling that "...theassumptionof an investment riskcannot, by itself, create an insurance provisionunder the 
federal definition." Additionally, the Court stated that "...a difference between a conlractwhich to some 
degree is insured and a contract of insurance must be recognized.' The Court noted that although the net 
premium guarantee substantiallyreduced the investment risk to the contract holder, the actual risk assumed 
by the insurer was very low, as the guaranteedminimum at maturity was 'substantiallyless than that 
guaranteedby the samepremiumsin a conventional deferred annuily contract." 

yALlC states that there musl be some investment risk transfer from the policyholderto the insurance 
companyto qualifyfor the exemption. United BenefitLife states that the investment risk assumed by the 
insurer must predominateover the investmentriskassumed by the policyholder. 



What Did congress Intend? Brennan'sPragmatism 
Returningto the concurring opinionin yALlC,JusticeBrennanoffered up a morepragmatictest, noting that 
lhe Securities Act of 1933 and the Investment Act of 1940 were specifically "anyCompany drawnto exclude 
insurancepolicy"and"anyannuity'and"anyinsurancecompany"from their coverage. These exclusions left 
these contracts and companaes of state regulators.to the sole control 

Brennanwrote that these exclusions existed, not out of the goodnessof Congress' collective heart, but 
because"therethenwas a form of investment' (including'annuity which did known as insurance contracts') 
notpresentvery squarely the sort of problemsthat the Securities Act andthe Investment CompanyAct were 
devisedto deal with... " 

The question,to Brennan, was whether a contract representedthe type of "investment"that Congress was 
willingto leave to the state insuranceregulators. 

Brennan then argued that'one of the basicpremisesof state regulation wouldappear to be that in one 
sense an "investorin an annuity... investment thatnot become a direct sharer in the company's experience; 
his investment in the policy or contract be sufficiently protectedto prevent this.' However, where a 
company'sobligation is not measured in a monetary promisebut is 'rather the presentcondition of lthe 
company'slinvestmentportfolio...historicfunctions of state insurance regulation become meaningless"as 
prescribedstate regulatory limitationson investments and examination of solvency and reserves"become 
perfectlycircular to the extent that there is no obligation to payexcept in terms measured by one's portfolio." 

Where there is no obligationto payexceptin termof one's portfolio,accordingto Brennan, the provisionsof 
theInvestmentGompanyAct of 1940 become more relevant. 

Ultimately,rather than trying to define investment risk and degrees thereof, Brennan asks pragmatically, 
"Doesa productfit state regulation or the provisionsof the Investment Company Act?' If the latter,the 
contract is a security; if the former, Brennan saw an insurance product. 

How ls lt Marketed? 
lf there was one clear message ftom the Supreme Court, it came in United Benefit Life: if an otherwise 
exempt annuity is marketed like an investment, it 's an investment. The Court ruled that the FlexibleFunddid 
not come within the exemption since the -appealto the purchaseris not on the usual basis of stability and 
security,but on the prospectof 'gro\ivth'through sound investmentmanagement..." and that "theterms of 
the offer shaoe the character of the instrument." 

fn summary,in VALIQ and Unitecl Benefit L,fe, the Court has basically asked: 1) Who has the predominate 
risk - the insurer or the purchase?2) Does the contract"fit"within the regulatory framework behind the 
Investment Company Act, or is it more in-line with the historic insurance framework? and 3) How is the 
contractmarketed? 

Safe Harbor Rule 151 

In 1986, the SEC issued Safe Harbor Rule 1 51 , which summarized (atleast according to the SEC) case law 
as developed in both VAL|C and United Benefit Life, while adding greaterspecificitywith respect to the 
investmentrisk rule (anaddendumadded by the SEC). Rule 151 acknowledged that an insurer is deemed 
to assume the investment risk under an annuity contractif, among other things: 

('1) the insurer: 

(a) guaranteestheprincipalamountof purchasepaymentsand credited interest,less any deduction 
for sales, administrative, or other expenses orcharges; and 

(b) creditsa specified interest rate that is at least equal to the minimum rate required by applicable 
statelaw and 

(2) the insurer guaranteesthat the rate of any interest to be credited in excess of the guaranteed 
minimumrate described in paragraph1(b) will not be modified more frequentlythanonceper year. 



The SEC staff nowsaysthat indexed annuityprovidersare not entitled to rely on Rule 151 because indexed 
annuitiesfail to satisfy the second requirement. The staff argues that it was the SEC'S intentto allow 
insurersto make limiteduse of index features,providedthat the insurer specifiesan index to which it would 
refer, no more often than annually, to determine the excess interestrate that it wouldguaranteefor the next 
12-monthor longer period.lndex annuities, accordingto the staff, do not meet this requirementas the actual 
rate of interest is not guaranteedfor the proceeding1z-months;rather,only the mechanism used to 
determine the excess interest credited is fixed, while the rate of excess interest to be awarded is computed 
retroactively. 

Our own view is that both interpretationsof Requirement 2 could be thought to be covered by the actual 
language.That said, it 'sthe SEC'S interpretationthey can say what it means.For what it 's worth, there is-
nothing in eithet VALIC o( United Benefit Llte that addresses either the questionof excess interest credited 
or lhe number of times per year the rate could be altered. And in fact, the statf acknowledges, in notes to the 
proposal, that it was aware of one court that interpreted Requirement 2 inline with the industry 
understandingIMalonev Addison lrcurance Matueting(2002)1. 

Safe Harbor Rule 151A: Risk Transfer Not Substantial Enough 

Giventhat the Staff betieves that indexed annuities are not protectedby Rule 151 , the Staff proposedRule 
151A, which would solely define indexedannuitiesasnotexemptunder Sec. 3(aXB) of the Securities Act if: 

(1) 	 Amountspayableby the insurance companyunder the contract are calculated, in wholeor in 
part,by reference to the performanceof a security, including a groupor index of securities; 
and 

(21 	 Amountspayableby the insurance company under the contract are more likely than not to 
exceed the amountsguaranteedunder the contract. 

The Staff argues that the first test deflnes a class of securities that it believes require further scrutiny 
because they implicate the factors articulatedby the Supreme Court as important in determining whether the 
Sec. (3)(8)exemption is applicable. When paymentsundera contractare calculated by reference to the 
performanceof a security or securities, rather than being paidin a flxedamount,at least some investment 
risk relating to the performanceof the securities is assumedby the purchaser.In addition,the contract may 
be marketed on the basis of the potentialfor growthoffered by investments in the securities (theclear no-no 
urder United Benefit Life). 

We don't have a problemwith the first test. Although the Supreme Court doesn't even allude to such a test, 
the stafi conclusion seems logical. There is some risk that is not being transferred to the insurance 
company.Thequestion,as noted in VALIC and United Benefit Life, is how much risk has been transferred? 

Test 2 attempts to answer that question. The staff view is that if expectedreturns are greater than 
guaranteedreturns, then the policyholderis taking the investment risk since'by purchasingan indexed 
annuity,thepurchaserassumestherisk of an uncertain and fluctuating Rnancialinstrumentin exchangefor 
exposure to future, securities-linked returns-' And while indexed annuity contracts providesomeprotection 
against the risk of loss,theseprovisionsdo not eliminale a purchaser'sexposureto risk under the contract. 
According to the staff, 'the value of the purchaser'sinvestment is more likely than not to depend on 
movementsin the underlying securitiesindex..." Hence, indexed annuities have aspects of insurance, but 
"wedo not believe these protectionsaresubstantialenough." 

Thus, according to the staff, there is no true risk transfer to the insurer, or at a minimum, the risk assumed by 
thepolicyholder theriskassumedby the insurer. predominates 

Congressional Objective 
Folfowing Brennan's concurring opinion in VALIC, the SEC staff makes its case that indexed annuities are in 
many ways similar to mutual funds, variable annuities,and other securities, becausethey may contain "toa 
very substantial degree elements of investmentcontracts.' Additionally, purchasersof indexannuities are 
"vitallyinterestedin the investment experience." 

Because of these similarities,the staff believes that the'regulatory objectives that Congress was attempting 
to achieve when it enacted the Securities Act are presenl..." 



Marketing

As mentioned earlier,the staff believes that index annuities may be marketedon the basis of the potentialfor

groMhofferedby investments in securities.


Our Thoughts


Risk

Clearly,thequestionof risk isof primaryimportance.ls there risktransferand is it enough?


Vvhilewe agreewith the stafi that"themajority of the investment risk for the fluctuating, equitylinked portion

of the return is borne by the individualpurchaser,"we do not accept that this is the sole risk inherent in the

index annuity contract. Our thoughts run towards the followingquestion: lf the individual attempted to

recreatethe contract himself rather than buy a productfroma life insurer,howwould his risk profilechange?


Excluding the tax deferral of inside build up, an individual could easily re-create a traditional fixed, variable,

or indexed annuity.


In re.creating a traditional fixed annuity, the individual would simpiy buy and maintain a portfolioof Uxed

income securities. He or she would face the myriad risks that generallyare considered partof "investment

risk," including, but not limited to: credit risk and mortgage risk, interest rate risk, liquidity risk,

disintermediationrisk,prepaymentand call risk, and asseuliability risk. lf the individual 
management decided 
to invest in someforeignholdings, he or she would face currency risk,aswell. Cleady, the decision to buy a 
traditionalfixed annuity, ratherthan create such a productoneself, transfers the predominateamount, if not 
all, of what constitutes investmentrisk to the insurer. 

The lack of risk transfer in a variable annuity is even easier to understand. The contract purchaserbears the 
same risk whether he or she buys a mutual fund or a variable annuity witha subaccount that mimics a fund. 
Market and business risk remain withtheindividualin both scenarios. 

\Mrilesomewhatmore diffcult, an individualcan recreate an indexed annuity, as well. For a typical 100% 
participationrateproductwith a cap, the individualwould use a small portionof his or her principalto buy a 
bull spread, with the remaining principalinvested in bonds and other fixed income securities. In purchasing 
the indexed annuity, the individual accepts that the equity-linked portionof the return is fluctuating. But by 
recreatingthe indexed annuity, the individualnot only accepts this risk but adds the substantial risks inherent 
in a traditional fixed annuity: credit risk and mortgage risk, interest rate risk, liquidityrisk, disintermediation 
risk,prepaymentand call risk, and assevliability risk. In addition, the individualmanagement would be 
potentially otherformsof investment risk.accepting risk"suchas basis risk and/or counterparty 

Vvhilethe contract holderaccepts the risk of fluctuationsof the equitylinked portionof the return, he faces no 
risk of loss (in fact, will l ikely be guaranteeda small compound annualreturn over the surrender charge 
period),andwill suffer no decline in account value if the reference indexis negative for a year (an important 
differencebetweenindexedannuitiesand mutual fundsivariable withguaranteeriders).annuities 

predominates 
assumed by the investor. 
Hence, within the entire investmentprogram,we thinkthe risk assumed by the ansurer that 

We fail to see how the staff could have completely ignoredthe risk inherent in the generalaccount in the 
currentinvestmentenvironmentof defaults, writedowns,anddecliningrealestatemarkets. ln fact, we found 
it somewhat ironic that, in the Group Open Meeting that took placeon Wednesday, June 25, the staffs 
indexed annuity proposalcompletely ignored the risk inherent in managing the generalaccount assets, after 
immediately following a proposalto de-emphasize reliance on rating agencies in SEC rule-making in light of 
the agencies' inability to accuratelyassess the credit risk inherent in numerous subprime based asset 
classes. 

Further,giventhe lack of exposure to a decline in account value, we disagree with the assertion that the 
indexed annuity contract holder faces many of the same risks and rewards that investors assume when 
investingtheirmoney in mutualfunds, variableannuities,andother securities, 



CongressionalIntent 
We also disagree with the assertionthat the indexedannuitycontractfalls outside of the form that Congress 
was willing to leave exclusively regulators.to state insurance 

First, unlike with a variable annuaty,the indexed annuity contract holder relies on the solvency of the 
company and the adequacyof reservesnecessaryto meet the company's obligationto him. These are 
matterswellwithin the purviewof state regulation. 

-Second,the indexedannuityholder is not a direcl sharer in the company's investmentexperience a basic 
premisein favor of state regulation,accordingto Justice Brennan. 

Third, many of the provisionsofthe Investment CompanyAct, which is informed bypoliciesthat are relevant 
for mutual funds and variableannuities,are not relevant for indexed annuities.Theprovisionsof the Act call 
for, among other things, regulationof: investmentpoliciesandoperatingpractices;the relationshipsbetween 
the company and its investment adviser, including fees and provisionsfor the termination of a contract; 
tradingpractices;changesin investment policy;the issuance of senior securities;and proxiesand voling 
trusts- none of which pertainin the slightest to indexed annuities. 

Marketing 
ln all honesty, this is where we believed that the SEC would, and should, concentrate - laying down 
guidelinesforwhat indexed annuityproviderscanand cannot say, without steppingover the line. Instead, 
the staff simply stated that the potentialfor abuse existed with indexed annuities; therefore, the products 
should not be considered exempt. 

We do not believe that the potentialfor abusequalifiesas reason lo refuse the Sec. 3(aXB) exemption.As 
the Court says in UniledBenefitLife, il is 'not inappropriatethat promoters'offeringsbe judgedas being 
what they were representedto be." The Court did not say that promoters'offeringsshould be judgedbased 
onwhat they might be representedto be. 

Wttile indexed annuities may offer competitionto variable annuities and mutual funds at the margan, 
particularlyfor those who may not be comicrtable with the risks of both, we believe index annuities primarily 
offer competition to other'safe money" alternatives such as certiflcates of deposits and conventional fixed 
annuities. Brochureswe have seen indicate the potentialto do better than safe money alternatives while 
stressingtraditional insurance features such as safety of premium,tax deferral, avoidance of probate, 
liquidity,andguaranteedincome. 

ln Matone, the court stated as much, noting that marketing materials providedby the indexed annuity 
providerdid not promote"groMhthroughprofessionallymanaged investment," (as advertisedby United 
BenefitLife) but only the company's own sound financialmanagementand the stability andflexibilityof its 
prooucrs. 

Summary 
In summary, we think the SEC staffs regulatoryzeal has beenmisplaced. Although marketing abuses 
undoubtedlyoccur, this is not an appropriate reasonto declare that index annuities should be treated as 
investments. 

Vvhilewe acknowledge that individuals who purchaseindexed annuities are exposed to investment risk (the 
thisriskto be predominatevolatilityof the underlying securitiesindex),we do nol believe when assessing the 

entire inveslment program.The staffs concentration solely on the potentialfor fluctuating returns above the 
minimumguaranteesat the expense of failing to acknowledging in managing the risk inherent the general 
account assets, particularlyin this investment environment,baffles us. 

Further,we believe that index annuities fit best within the insurance regulatoryscheme- withitsemphasis 
on solvency and the regulation of generalaccountassets and reseryes. We do not believe that index 
annuities fit well with many of the provisionsof the Investment CompanyAct. 

Nor do we believethat the potentialfor marketing indexannuities as investments necessitates regulating 
index annuities as securilies. The SEC staff would have been better served in laying down guidelinesto 
ensure that annuity producersdo not cross the line into investmentpromoters. 
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I

I SECURITIES AND EXCIIANGE COMMISSION 

17 CFR Parts 230 and 240 

I [ReleaseNos. 33-8933, 34-58022; File No. 57-f4-081 

T 
RIN 3235-AKI6 

INDEXED ANNUITIES AND CERTAIN OTHER INSURANCE CONTRACTS 

I AGENCY: Securities and Exchanse Commission. 

ACTION: Proposedrule. 

I 
I SUMMARY: Weareproposinga new rule that would define the terms "annuity 

contract" and "optional annuity conhacf'under the Securities Act of 1933. The proposed 

rule is intended to clarify the status under the federal securities laws ofindexed annuities, 

I under which paymentsto the purchaseraredependenton the perfomanceof a securities 

I index. The proposedrule would apply on a prospectivebasis to contracts issuedon or


after the effective date of the rule. We are also proposingto exempt insurance companies


T ftom filing reports under the Securities ExchangeAct of 1934 with respectto indexed


I annuities and other securities that are registered under the SecuritiesAct, providedthat


the securities are regulated under state insurancelaw, the issuing insurancecompany and


I its financial condition are subject to supervision and examination by a state insurance


I 
regulator, and the securities are not publiclytraded.


DATES: Commentsshouldbe received on or before September 10, 2008.


I ADDR-ESSES:Commentsmay be submitted by any of the following methods:


Electronic comments:


I 
I . UsetheCommission'sIntemet corffnent form


(http;//u.ww.sec.gov/rulevp 
 ); 

I

I




I

I

I . Sendan e-mail to ru1e-comments@sec.gov. include File NumberPlease 

57-14-08on the subjectline; or 

I o Use the FederaleRulemaking Portal (htElsa{wJ9gu.latigsa99. Follow the 

instructions for submitting comments. 

PaDercomments: 

t . Sendpapercommentsin triplicate to Secretary, SecuntiesandExchange 

Commission,100F Street, NE, Washington,DC 20549-1090. 

I 

t 
t Al1 submissions shouldrefer to File Number 57-14-08.This file numbershould be 

included on the subject line if e-mail is used. To help us processand review your 

commentsmore efficiently, pleaseuse only one method. The Commissionwill postall 

I 
t commentson the Commission's Intemet Web site 

(http://www.sec.goly'des/prooosed.shnnl). are also available for publicComments 

inspection and copying in the Commission's Public Reference Room, 100 I Street,NE, 

t Washington,DC 20549, on official business days between the hours of 10:00 a.m. and 

I 3:00p.m.All comments received will bepostedwithout change; we donot edit personal 

identifuing infonnation fiom submissions. You should submit only infomation that you 

I wishlo make available publicly. 

t FOR FURTHER INFORITLATION CONTACT: Michael L. Kosoff, Attomey, or 

Keith E. Carpenter, SeniorSpecialCounsel,Office ofDisclosure and Insurance Products 

I Regulation,DivisionoflnvestmentManagemenf,at (202)551-6795,Securitiesand 

I 
I 

ExchangeCommission,100 F Street, NE, Washington, DC 20549-5720. 

SUPPLEMENTARY INFORI\IATION: TheSecuritiesandExchangeCommission 

("Commission")is proposingto add rule 151A under the Securities Act of 1933 

I

I


http:ru1e-comments@sec.gov
(http://www.sec.goly'des/prooosed.shnnl)


("securitiesAct")r andrule 12h-7 under the SecuritiesExchangeAct of 1934


("ExchangeAct").2


15 U.S.C. 77a qg1!gq. 

t5 U.S.C. 78a gtlrsq ­
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I

I I. EXECUTI\'E SUMMARY 

Weareproposinga new rule that is intended to clarify the status under the federal 

I securitieslaws ofindexed annuities, under which paymentsto the purchaserare 

I 
dependenton the performanceofa securities rndex. Section 3(a)(8) ofthe SecuritiesAct 

prolides an exemption under the SecuritiesAct for certain insurance contracts. The 

I proposedrule u'ould prospectivelydefine certain indexed annuities as not being "annuity 

contracts"or "optionalannuity contracts" under this insurance exemptionif the amounts 

T 
I payable by the insurer under the contract are more likely than not to exceed the amounts 

guaranteedunder the contract. 

Theproposeddefinitionwouldhinge upon a familiar concept: the allocation of 

I risk. Insurance provides protection against risk, and the courts have held that the 

I allocation of investmentrisk is a significant factor in distinguishing a security from a 

I 

contractof insurance. The Commissionhasalso recognized that the allocation of 

t investmentrisk is significant in determining whetheraparticularcontract that is regulated 

as insurance under state law is insurancefor purposesof the federal securitieslaws. 

Individualswhopurchaseindexed annuities are exposed to a significant 

I investmentrisk- i.e., the volatility of the underlying securitiesindex. Insurance 

I 
T 

companieshavesuccesslirllyutilized this investment feature, u'hich appealsto purchasers 

not on the usual insurance basis of stability and securily, but on the prospectof 

investmentgrowth. Indexed annuities are attractive to purchasersbecausetheypromise 

to offer market-related gains,Thus, these purchasersobtain indexed annuitycontractsfor 

I 
I manyofthe samereasonsthat individuals purchasemutual funds and variable annuities, 

and open brokerage accounts. 

I

t




T

I

T When the amounts payableby an insurer under an indexed amuity are more 

likely than not to exceed the amounts guaranteedunderthe contract, themajority ofthe 

I investmentrisk for the fluctuating,equityJinkedportionofthe retum is borne by the 

t individualpurchaser,not the insurer. The individual underwritesthe effect of the 

underlyingindex'sperformanceon his or her contract investment and assumes the 

I majorityofthe rnvestmentrisk for the equity-linkedreturnsunder the contract. 

I 
I 

The federal interestin providing investors with disclosure. antifraud,and sales 

practiceprotectionsarises when individualsare offered indexed annuities that expose 

them to securities investmentrisk. Individuals who purchasesuch indexed annuities 

assumemany of the same risks and rewards that investors assumewhen investing their 

I money in mutual funds,variable annuities, andothersecurities. However, a fundamental 

t differencebets'eenthese securities and indexed annuities is that - with few exceptions ­


indexed annuities historicallyhave not been registeredas securities. As a result, most


I purchasersof indexed annuities have not received the benefits of federally mandated


I disclosureandsalespracticeprotections.


We have determined thatproviding greaterclarity with regard to the status of


I indexed aruruities under the federal securities laws would enhance investorprotection.as


I 
well as provide greater certainty to the issuers and sellers of these productswith respect


to their obligationsunder the federal securities laws. Accordingly,we areproposinga


I neu'definition of "annuity contract" that, on aprospectivebasis, would defineaclassof


indexed annuities that are outside the scope ofSection 3(a)(8). With respect to these


I

I annuities,investorswould be entitled to all the protectionsof thefederal securities laws,


includingfull and fair disclosure and sales practiceprotections.


I

I




I

I

I We are aware that many insurance companies,in the absence ofdefinitive 

interpretationor definition by the Commission, have of necessity actedin reliance on 

t their own analysis ofthe legal status of indexed annuities based on the state of the law 

we do not believe that insutance 

companiesshould be subject to any additional legal risk relating to their pastoffers and 

I
 sales of indexed annuities asa result ofour proposaltoday or its eventual adoption.


I 
prior to this release. Under these circumstances, 


Therefore,we are also proposingthat the new definition apply prospectivelyonly- that


I is,only to indexed annuities that are issued on or after the effective date ofour final rule. 

I Finally,we are proposinga newexemptionfrom Exchange Act reporting that 

wouldapplyto insurance companieswith respectto indexed annuities and certain other 

T securitiesthat are registeredunder the SecuritiesAct and regulated as insurance under 

I statelaw. We believe that this exemption is necessary or appropriate in the public 

interest and consistent with the protectionofinvestors. Where an insurer's financial 

I condition and ability to meet its contractual obligationsaresubject to oversight under 

I 
state law, and where there is no trading interest in an insurance contract, the concerns that 

periodicand current financial disclosures are intended to address aregenerallynot 

T implicated. Rather, investors who purchasethese securities are primarily affected by 

I 
I 

issues relating to the insurer's hnancial ability to satis$r its contractualobligations 

issuesthat are addressed by state law and regulation. 

il, BACKGROUND 

Beginningin the mid-1990s, the life insurance industry introduced a new type of 

I annuity, referred to as an "equity-indexedannuity," or, more recently, "fixed indexed 

I annuity"(herein "indexed annuity"). Amounts paidby the insurer to the purchaserof an 

I

I




I

t

T indexed annuity are based, in part,on the performanceofan equif index or another 

securitiesindex, such as a bond index. 

I The status ofindexedarmuitiesunderthe federal securities laws has been 

I 
uncertainsince their introductionin the mid-l990s. Under existing precedents,the status 

ofeachindexed annuity is determined basedon a facts and circumstances analysis of 

I factorsthat have been articulatedby theU.S. Supreme Court.r Insurers havetlpically 

marketedand sold indexed annuitieswithout complying with the federal securities laws,

I and sales of theproductshavegrowndramaticallyin recent years.Thisgrowthhas, 

I unforhrnately,beenaccompaniedby growthin complaints ofabusive sales practices. 

These include claims that the often-complex featuresof tlese annuities have not been 

I adequatelydisclosedto purchasers,aswell as claims that rapid sales growthhas been 

t fueledby the paymentofoutsizecommissionsthat are funded by highsurrendercharges 

imposedoverlongperiods, which can make these annuities particularlyunsuitablefor 

I seniorsand others u'ho may need ready access to their assets. 

I Wehave observed the development of indexed annuities for some time, and we 

have become persuadedthatguidanceis needed with respect to their statusunder the 

I federal securities laws. Today, weareproposingrules that are intended to provide 

I 
T 

greaterclariff regarding the scope of the exemption providedby Section3(a)(8). We 

believe our proposedactionis consistentwith Congressionalintent in that the proposed 

definitionwould afford the disclosure and sales practice protections of the federal 

securitieslaws to purchasersofindexed annuities whoare more likely than not to receive 

I 
I 

SECr,. Variable Annuitv Life lns. Co., 359 U.S. 65 (1959) ('VAIIC"); SEC v. United 
Benefit Life Ins.Co.,387 U.S. 202 (1967)("UnitedBenefit"). 

I

t
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I paymentsthatvary in accordance with the performanceof a security. In addition, the 

proposedrules are intended to provideregulatory certainty and relief from ExchangeAct 

I reporting obligations to the insurers thatissuethese indexed aruruities and certain other 

T 
securitiesthat are regulatedasinsuranceunder state larv. We base our proposed 

exemptionontwo factors: first, the nature and extent of the activities of insurance 

I companyissuers,and their income and assets, and, in particular,the regulation ofthese 

activities and assets under state insurancelaw; and, second, the absence oftrading 

I 
I interest in thesecurities. 

A. Description of IndexedAnnuities 

An indexed annuity is a confact issued by a life insurance company that generally 

I providesfor accumulation ofthe purchaser'spayments,followedby paymentofthe 

I accumulatedvalue to the purchasereither as a lump sum, upon deathor withdrawal, or as 

a series of pa;,rnents (an "annuity"). During the accumulationperiod, the insurer credits 

I thepurchaserwitJra retumthatis based on changes in a secunties index,such as the Dow 

I Jones Industrial Average, Lehman BrothersAggregateU.S.Index, Nasdaq 100 Index, or 

Standard& Pcor's 500 Composite Stock Price Index. The insurer also guaranteesa 

I minimumvalueto the purchaser.a 

I Financial Industry RegulatoryAuthority, Inc. ("FINRA"), Eauit),-lndexedAmuities A 
Comolex Choice (updatedApr. 22,2008), available at 

I htto://www.finra.org/Investorlnformation/InvestorAlerts/Annuitiesandlnsurance/Eouity-
IndexedAnnuities-AComplexChoice/P010614:National Association of Insurance 
Commissioners,Buyer's Guide to Fixed Deferred Affruities with Appendixfor Equiw-

I 
Indexed Annuities, at9 (2007);Natiotral Association for Fixed Annuities, White Paperon 
Fixed Indexed Insurance ProductsIncluding 'Fixed Indexed Amuities' and Other Fixed 
Indexed Insurance Products,at I (2006),availableat: 

I 
htF://\.T'w.nafa.us/pdfs/White%20Paper%20Final_t- l0-06 All%zolnquiries.pdf: JackI 
Marrion, Index Annuities: Power and Protection, aI 13 (2004'). 

I

I
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I Life insurancecompaniesbeganoffering indexed annuitiesin the mid-1990s.5 

Salesofindexedannuitiesfor 1998 totaled $4billion and greweachyearthrough2005, 

T when sales totaled$27.2billion.6 Indexedannuity sales for 2006 totaled $25.4billion 

I 
and$24.8billion in 2007.i In 2007, indexed aruruity assetstotal€d $123 billion, 58 

companieswere issuing indexed annuities, and there were a total of322 indexed 

I annuitiesoffered.oThe specific featuresof indexed annuities vary ftom productto 

I	
product. Someof the key features are as follows. 

ComoutationoI Index-Based 

I 
Return 

Thepurchaser'sindex-basedretum under an indexed annuity dependson the 

particularcombinationof featuresspecifiedin the contract. Typically, an indexed 

t	 annuity specifies all aspectsof the formula for computing retum in advance ofthe period 

I for which retum is to be credited, and the creditingperiodis generallyat least one year 

long.eThe rate of the index-based returnis computedat the end of the crediting period, 

I basedon the actual performanceof a specified securitiesindex during thatperiod,but the 

I computationis performedpursuantto a mathematical formula that is guaranteedin 

advanceof the crediting period. Commonindexing features are described below. 

I . Index. Indexed annuities creditretum based on the performanceof a securities 

I 
index, such as the Dow JonesIndustrial Average, Lehman Brothers Aggregate 

I	
S!9 NationalAssociationfor Fixed Annuities, 5gp14note 4, at 4. 

NAVA. 2008 Annuitv Fact Book, 57 (2008). 

t	 Id. 

T

Id.


NationalAssociationfor Fixed Annuities, 5gp1qnote 4, at 13.


I
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I U.S.Index, Nasdaq 100 Index, or Standard & Poor's 500 Composite Stock Price 

Index. Some annuities permitthepurchaserto select one or more indices fiom a 

t specified$oup of indices. 

I 
. Determinine Change in Index. There are several methods for determining the 

changein the relevant index over the crediting period.r0Forexample, the "poinr 

I to-point"method compares theindex level at two discrete pointsin time, such as 

I 
the beginning and ending dates of the crediting period. Another method, 

sometimesreferred to as "monthlypoint-to-point,"combinesbothpositiveand 

I negativechangesin theindex values fiom one month to the next during the 

creditingperiodand recognizes theaggregatechangeas the amount ofindex 

I credit for the period,if it is positive.Another method compares an average of 

t index values atperiodicintewals during the crediting periodto the index value at 

the beginning of the period. Tlpically, in determining the amount of index 

I change, dividends paidon securities underlying the index are not included. 

I Indexed annuities typically do not apply negative changes in an index to contract 

value. Thus, if the change in index value is negative over the courseof a crediting 

t period,no deduction is taken flom contract value nor is any index-based retum 

I 
credited.tr 

t 
See FINRA, supra note 4; National Association oflnsurance Commissioners, !!pla note 

T 4, at 12-14t National Association for Fixed Amuities, !!pla note 4, at 9- l0; Marrion,

q!p!e note 4, at 38-59.


National Association of Insurance Commissioners, surra notc 4, at 11; National


I Association for Fixed Annuities, glp4 note 4, at 5 and 9; Marrion, ggp note 4, at 2.
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t o Portionof Index Chanseto be Credited. Theportionof the indexchangeto be 

credited under an indexed annuity is typically detemined through theapplication 

I of caps, participationrates, spread deductions,or a combination ofthese 

I 
t features,12Somecontracts"cap"the index-based returns that may be credited 

For example, if the change in the index is 6%,and the conhact has a 5Yo cap' 5%o 

'participationrate,"which is 

I 

would be credited.A contract may establish a 

I 
multipliedby index growthto determine therate to be credited. If the change in 

the index is 6%, and a contract's participationrate is 75yo, the ftte credited would 

be 4.5% (75T,of 6oki). ln addition, some indexed armuities maydeduct a 

percentage,or spread, from the amount of gain in the index in determining return 

I 
I If the change in theindex is 6u/o, and a contract hasa spread of lo/o,Ihe rute 

creditedwouldbe 5T, (6Tomints IT") 

SurrenderCharges 

I Surrenderchargesare commonly deducted from riiithdrawalstakenby a 

charges,which may be as high as 15-207o,14 

imposedon surrenders made during the early yearsof the contract and declinegradually 

I to 0oloat the end ofa specified surrenderchargeperiod,whichmay be in excessof 15 

T purchaser.13Themaximumsurrender are 

I See FINRA, supra note 4; National Associationof InsuranceCommissioners,!!pla note 
4, at 10- l1; National Associationfor Fixed Amuities, ggplgnote 4, at 10; Marrion, ggp14 
note 4, at 38-59. 

I See FINRA, supranote 4: National Associationof InsuranceCommissioners,$!pla note 

I 
4, at3-4 and l1; National Association for Fixed Annuities, qqpggnote4, at 7t Manion, 

suplanote4, at 3 l. 

I 
The highest surender chargesare often associated with annuities in which the insurer 
credits a "bonus"equal to a percentageofpurchasepaymentsto tlte purchaserat the time 
ofpurchase.Thesurrendercharge may serve, in part,to recapture thebonus. 

t ).2 

I 



I

I

I years.Imposition of a surrenderchargemay have the effect of reducing or eliminating 

any index-based return credited to the purchaserup to thetimeof a withdrawal.In 

I addition, a surrender charge may result in a loss ofprincipal, so that a purchaserwho 

I 
surrendersprior to the end of the surrender charge periodmay receive less than the 

originalpurchasepayments.ls Many indexed annuitiespermit purchasers to withdraw a 

I portionofcontract value each yeal,tlpically 10%, without paymentof surrender charges. 

GuaranteedMinimum Value 

I Indexed annuities generallyprovidea guaranteedminimumvalue,which serves 

t asa floor on the amount paiduponwithdrawal,as a death benefit, or in determining the 

amount of annuity pa)rrnents. The guaranteedminimumvalueis t]?ically a percentage 

I ofpurchasepayments,accumulatedat a specified interest rate, andmay not be lower than 

I a floor established by applicable state insurance law. Indexed annuities tlpically provide 

that the guaranteedminimumvalue is equal to at least 87.5% ofpurchasepayments, 

I accumulatedat annual interest rate ofbetween 10lo and 3olo.'' Assuming a guaranteeof 

I 
87.5% of purchase palments, accumulatedat I o/ointerestcompoundedamually, it would 

take apploximately 13 yearsfor apurchaser'sguaranteedminimumvalueto be 100% of 

I purchasepalments. 

I 
I 

t 
I FINRA.,ggplgnote 4; Marrlon,s!pl4 note 4, at 31. 

National Association for Fixed Amuities. suDra note 4. at 6. 
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I	 Resisffation 

Insurerstlpically have concluded thattheindexedannuitiesthey issue are not 

I securities.As a result, virtually all indexed annuities have been issued without 

I 
registralionundertheSecuritiesAct.l7 

B. Marketing of IndexedAnnuities 

I In the yearsafterindexedamuities were first introduced, sales volumes were 

T 
relativelysmall. In 1998, when sales totaled$4billion, the impact ofthese productson 

bothpurchasersand issuing insurancecompanieswaslimited. As sales have grownin 

I	 more recent years,with sales of$24.8 billion and total indexed annuity assets of$123 

billion in 2007, these productshaveaffected larger and larger numbers ofpurchasers. 

t	 They have also become an increasingly importantbusinessline for some insurers.18 In 

I	 In a fer,i' instances, insurers have registeredindexedannuitiesas securities as a result of 
particularfeatures,such as the absenceofany guaranteedinterest rate or lhe absence of a 

I 
I 

guaranteedminimum value. See. e.9., Pre-Effective AmendmentNo. 4 to Registratiol 
StatementonFormS-1 ofPHL VariableInsuranceCompany(FileNo. 333-132399) 
(filed Feb.'7 . 2007); Pre-Effective Amendment No. 1 to Registration Statement on Form 
S-3 of Allstate Life Insurance Company(FileNo. 333- 105331) (filedMay 16, 2003)1 
Initial Registmtion Statement on Form S-2 ofGolden AmericanLife Insurance Company 

(filedApr. 15,2003). (FileNo. 333-104547) 

I See. e.g., Allianz Life Insurance CompanyofNordr America (Best'sCompany Reports, 
Allianz Life Ins. Co. of N. Am., Dec. 3,2007) (lndexedatnuitiesrepresent 
approximatelytwo{hirds ofgross premiumswritten.);AmericanEquityInvestment Life 

I	
Holding Company (Amual Reporton Form 10-K, at F-16 (Mar. 14, 2008)) (Indexed 
annuities accounted for approximately 97% oftotal purchasepa)'rnentsin 2007.); 
AmericoFinancial Life and Amuity InsuranceCompany(BesfsCompany Reports, 
Americo Fin. Life and Annuity Ins- Co., Jul. i0, 2007) (Indexedannuitiesrepresentover 

I eightypercentof aruruity premiums and almost half of annuity reserves.); Aviva USA 
Group(Best'sCompany Reports, ArnerUs Life InsuranceCompany,Nov.6,2O07) 
(Indexedannuity sales represent more than 90% oftotal a luity production.); Conseco 

I 
I 

InsuranceGroup(CIG) (Best's Company Reports, ConsecoIns.Group, Nov, 7, 2008) 
(CIG'sbusinesswas heavily weighted toward indexed annuities,whichcontributed 
approximately77% of new first year premiums.); Investors lnsurance Corporation(IIC) 
(Best'sCompany Reports, Investors Ins. Corp-, Aug. 20, 2007) (IIC'sprirnary product has 
beenindexed annuities.); Life InsuranceCompany ofthe Southwest ("LSW") (Best's 
CompanyReports, Life Ins. Co. of the Southwest, Jun. 28, 2007)(LSW specializesin the 
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I	 addition, in recent years, guarantees provided by indexed annuities have been reduced. In 

the years immediately following their introduction, indexed annuities typically 

I guaranteed900loofpurchase payrnentsaccumulatedat 3olu annual interest.19 More 

I 
recently,however, following changes in state insurancelaws,2oguaranteesin indexed 

annuitieshave been as low as 87.5olo ofpurchase pa1,'mentsaccumulated at l%oannual 

I interest.2l 

At the same time that sales of indexed annuities have increased and guarantees

T within the productshave been reduced, concernsaboutpotentially abusive sales practices 

I

I

I 

saleof annuities, primarilyindexedannuities.);Midland National Life Insurance 
Company(Best'sCompanyReports.MidlandNat'l Life Ins. Co.. Jan. 24. 2008) (Salesof 
indexed annuities in rece[t yearshas been the principaldriver of growthin annuily 
deposits.). 

I SecuritiesAct Release No. 7438 (Aug.20, 1997) [62FR 45359,45360 (Aug.27, 1997)l 
(conceptreleaserequestingcommentson structure ofequity indexed insurance products, 

I	
the manner in which they aremarketed,and other matters the Commission should 
consider in addressing federalsecuritieslau, issues raised by these products) (" 1997 
Concept Release"). See also Letter from American Academy ofActuaries (Jan.5, 1998); 
Letter ftom Aid Association for Lutherans Q.iov.19, 1997) (commentletters in response 

I to 1997 Concept Release). The comment letters on the 1997 Concept Release are

available for publicinspectionand copying in the Commission's PublicReferenceRoom,

100F Street. NE, Washington,DC (FileNo. S7 -22-9'7).Someof t}re comment letters ar€


I 
also available on the Cornmission's Web site at

http ://www.sec. sov/rules/concept/s72297.shtm1,


See. e.9., CAL. INs. CoDE g 10168.25(West2007)(currentrequirements,providingfor 

t guaranteebased on 8?.57o of purchasepaymentsaccumulatedat minimum of I % annual 
interest); CAL.INS. CoDE g 10168.2(West2003)(formerrequirements,providingfor 
guaranteefor singlepremiumannuitiesbased on 90olo of premium accumulated at 

I 
minimum of 3% annual interest). 

SeeA Producer's Guideto Indexed Annuities 2006, LIFE INSUR{NCESELLING(Jun. 
2006), available at: 

I
 htto://www.lifeinsuranceselline.com/Media/MediaManaser/6lAsurvevforweb3.odf.
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t and inadequate disclosurehavegrown. In August 2005, NASD22 issued a Notice to 

Membersin u,hichit cited its concerns aboutthe manner in whichpersonsassociated 

t with broker-dealers were marketing unregistered indexed armuities and the absence of 

I 
adequatesupervisionofthose sales practices.2lThe Notice to Members also expressed 

NASD's concem with indexed annuity sales materials that do not fully describe the 

I featuresandrisks of the products. Citing uncertainf as to whether indexed annuities are 

subjectto the federal securities laws, NASD encouragedmemberfirms to supewise 

t transactionsin these productsas though they ale securities. 

I At the SeniorSummitheld at theCommissionin July2006, at which securities 

regulatorsandothersmet to explore how to coordinate effortsto protectolder Americans 

T ftom abusive salespracticesand securities ftaud,concemswerecitedabout sales of 

I indexedanrruitiesto seniors.2a Patricia Struck, then President of the North American 

SecuritiesAdministratorsAssociation("NASAA"), identifiedindexedannuitiesas 

I among the mostpewasiveproducts involved in seniorinvestrnentftaud.25 In a joint 

t In July 2007, NASD and the member regulation, enforcement,and arbitration functions 

of the Nev' York Stock Exchange were consolidated to create FINRA. The NASD 

I
 materialscited in this release were issuedprior to the creation of FINRA.


I 
NASD. Equity-Indexed Amuities. Notice to Members 05-50 (Aug. 2005), available at: 

http://r,\rw.finra.ors/web/sroups/ru1es-r€es/documents/notice to memberVp0i4821.pdf. 

See also FINR-{, supra note 4 (investor alert on indexed annuities, stating that indexed 
annuitiesare "anything but easy to understand"). 

T The avenge age of issuance for indexed annuities has been reported to be 64. Advantage 

I 
Compendium,4- Quarter Index Annuitv Sales Slip (Mar. 2008), available at: 
htfp:,'/wwrv.indexannuitv.ors/ic2008.htm#4q07. 

StatementofPatricia Struck, President, NASAA, at the Senior Summit ofthe United 
StatesSecurities and ExchangeCommission, July 17,2006, a\allable at'. 

I
 http://www.nasaa.org/lssuesAnswers,/LeqislativeActivitv/Testimony/499 9. c ftn.
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I examinationconductedby the Commission,NASA{, 31i the Financial Industry 

RegulatoryAuthorif, Inc.('FINRA") of "free lunch" seminars that are aimed at selling 

I financialproducts,often to seniors, with a free meal as enticement, examinersidentified 

I 
potentiallymisleadingsales materials andpotentialsuitabilityissuesrelatingto the 

productsdiscussedat the seminars, whichcommonly included indexedannuities.26 

I C. Section 3(a)(8) Exemption 

Section3(a)(8) ofthe Securities Act providesan exemption for any"annuity 

t 
I contract" or "optional annuity contract" issuedby a cotporation that is subjectto the 

superwisionof theinsurancecommissioner,bank commissioner, or similar state 

regulatory authority.2T The exemption, hou,ever,is not available to all contracts thatare 

I 
I consideredannuitiesunder state insurance law. For example,variableannuities,which 

passthrough to thepurchaserthe investment performanceofa poolofassets,arenot 

exempt annurty contracts. 

I TheU.S.SupremeCourthas addressed the insurance exemptionon two 

t occasions.28Underthese cases, factorsthat are important to a determination ofan 

I Ofhce ofCompliance InspectionsandExaminations,Securitiesand Exchange 
Commission,9!.4!,ProtectinsSeniorInvestors:Report ofExaminations ofSecurities 
Firms Providing 'FreeLunch' Sales Seminars,at 4 (Sept. 2007), availableat: 

I 
ht(o ://www.sec. sov/spotlishVseniors/ft eeluncheport.odf. 

The Commission haspreviouslystateditsview that Congress intendedany insurance 
contract falling within Section 3(a)(8) to be excluded from all provisionsofthe Securities 

t Act notwithstanding the language ofthe Act indicating that Section 3(a)(8) is an

exemptionfrom the regishation butnot the antiliaud provisions.SecuritiesAct Release

No. 6558(Nov.21, 1984)[49FR46750, 46753 (Nov.28, 1984)1.See also Tchereoninv.


I Knisht, 389 U.S. 332,342 n.30 (1967) (Congress specifically stated that "insurance

policies arenot to be regarded as securitiessubject to the provisionsof the [Securities]

act,"(quotingH.R. Rep. 85, 73d Cong., 1st Sess.15(1933)).


I
 VALIC, guplanote 3, 359 U.S. 65: United Benefit, !!p!e note 3, 387 U.S. 202.


I
 t7  

I 



I

I

I aruluity'sstatusunder Section 3(a)(8)include(1)theallocation of investment risk 

betweeninsurer and purchaser, and (2) the manner in which the annuity is marketed. 

t With regard to investmentrisk, beginning with SEC v. Variable Annuity Life Ins 

I 
Co.("VALIC"),'zetheCourthas considered whether the risk is bome by the purchaser 

(tendingto indicate thattheproductis not an exempt "annuitycontract")or by the insurer 

I (tendingto indicate that the productfallswithin the Section 3(a)(8) exemption).In 

VALIC, the Court determinedthatvariable annuities, underwhichpaymentsvadedwith 

I theperformanceofparticularinvestmentsand which providednoguaranteeof fixed 

I income,u'ere not entitled to the Section 3(a)(8) exemption. In SECv. United Benefit 

Life Ins. Co. ("UnitedBenefit"),r0theCouf extendedtheVALIC reasoning,finding that 

T a contract thatprovides for some assumption of investrnent risk by the insurer may 

I nonethelessnot be entitled to the Section 3(a)(8) exemption. TheUnitedBenefit insurer 

guaranteedthatthe cash value of its variable annuity contact would neYer be lessthan 

I 50%oofpurchasepalnnentsmade and that, after ten years,thevaluewouldbe no less than 

I I 00%of paynents. The Court determinedthat this contract, under which the insurer did 

assumesome investment risk through minimum guarantees,was not an "annuity 

t contract" under the federal securities lav's. In making this determination, the Court 

I 
I 

concludedthat"theassumptionofan investmentrisk cannot by itself create an insurance 

provisionunderthe federal definition" and distinguished a "contractwhich to some 

desreeis insured" fiom a "conffactof insurance."ll 

I 29 VAIIC,


l0 United Benefit, supranote 3, 387 U.S. at 2l l.


T 3 t  Id .  a t  21 1.  
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t In analyzinginvestrnentrisk, Justice Brerman'sconcurring opinion in VALIC 

applieda functional analysisto determinewhether a new form ofinvestment anangement 

t thatemergesandis labeled "annuity" by its promotersis the sort of arrangement that 

t 
I 

Congresswaswilling to leave exclusively to the state insurance commissioners.In that 

inquiry,thepurposesof the federal securities laws and state insurancelaws are important. 

JusticeBrennan noted, in particular,thatthe emphasis in the SecuritiesAct is on 

disclosureandthat the philosophy of the Act is that "full disclosureof the details of the 

t enterprisein which the investor is to put his money should be made so that he can 

I intelligently appraise therisks involved."l2 Where an investor's investment in an annuity 

is sufficiently protectedby the insurer, state insurancelarl' regulation of insurer solvency 

I and the adequacy ofreservesare felevant. Where the investor's investrnent is not 

I sufficientlyprotected,thedisclosureprotectionsof the Securities Act assume importance. 

Marketingis another significantfactor in determining whethera state-regulated 

I insurancecontract is entitled to the Securities Act "annuitycontract" exemption . In 

T UnitedBenefit,the U.S. Supreme Court,in holding an annuity to be outside the scope of 

Section3(a)(8), found significant the fact that the contract was "considered to appeal to 

I thepurchasernot on the usual insurance basis of stability and securif but on the prospect 

of 'growth' through sound investmentmanagement."lr Under these circumstances, the

I

I


t 
I vAlIC, $pI4 note3, 359 U.S. at 77.


United Benefit, supranote 3, 387 U.S. at 211.


t l9  

I 



l

T

I Courtconcluded"it is not inappropriate thatpromoters'offedngsbejudgedas being 

what they $ ererepresentedto be."li 

I In 1986, giventheproliferationof annuity contracts commonly known as 

I 
"guaranteedinvestmentcontracts,"the Commission adopted rule 151 under the Securities 

Act to establisha "safe harbor" for certain annuity contacts that are not deemed subject 

I to the federal securities laws and are entitled to rely on Section3(aX8) ofthe Securities 

I 

an annuity contract issued by a state-regulated company 

is deemed to be within Section 3(a)(8) ofthe Securities Act if(1) the insurer assumes the 

investmentrisk under tho contract in the manner prescribedin therule; and (2) the 

I 
Act.35 Under rule 151 , insurance 

contractis not marketed primarilyasan invesfnent.r6 Rule I 51 essentially codifies the 

I teststhe courts have used to determine whether an armuity contract is entitled to the 

t Section3(a)(8)exemption,butaddsgreaterspecificitywith respect to the investment risk 

test. Underrule 1 51 , an insurer is deemedto assume the investment risk under an annuity 

t contract if, among other things, 

I 
(1) theinsurer, for the life ofthe contract, 

I 
I 

k!. at 21 1 (quotingSEC v. Joiner Leasine Com,, 320 U.S. 344,352-53 (1943)).For other 
casesapplying a marketing test, see Berent v. Kemper Coro., 780 F. Supp. 431 (E.D. 
Mich. 1991), affd, 973 F.2d l29l (6thCir. 1992);Associatesin Adolescent Psychiatry 
v. HomeLife Ins. Co., 729 F.Supp.1162(N.D.Ill. 1989), affd, 941 F.2d 561 (7thCn. 
1991)r and Grainser v- State Security Life Ins. Co. , 547F.2d 303 (5thCir. 1977). 

t Act Release No. 6645 (May29, 1986) [51FR 20254 (June4,t7 CFR 230.151;Securities 
1986)].A guaranteedinvestmentcontract is a deferred aruruity contract under which the 

I insurerpaysinterestonthepurshaser'spaymentsat a guaranteedrate for the term ofthe 
contract.In some cases. the insurer also paysdiscretionaryinterest in excess ofthe 
guaranteedrate. 

T l7 CFR 230.151(a) .  

I
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I (a) guaranteestheprincipal amountof purchasepaymentsand credited 

inkrest,less any deduction for sales, adminiskative,or other 

I expensesor charges; and 

I 
(b) creditsa specified interestrate that is at least equal to the minimum 

raterequired by applicable state law; and 

t (2) theinsurerguaranteesthatthe rate ofany interestto be credited in excess 

of the guaranteedminimumrate described in paragraph1(b) will not be 

t modifiedmorefrequentlythan once p", yea..lt 

t Indexed annuities are not entitled to rely on the safe harbor ofrule l5l becausethey fail 

to satisry the requirement that the insurer guaranteethat the rate of any interest to be 

I creditedin excess of theguaranteedminimum rate will not be modified more frequently 

I than once oet vear.38 

t 17 CFR 230.151(b) and (c). In addition, the value ofthe contract may not vary according 
to the iN€stment experience ofa separate account. 

Some indexed annuities also may fail other aspects ofthe safe harbor test. 

t In adoptingrule 151, the Commission declined to extend the safe harbor to excass 
interest rates that are computed pursuant to an indexing formula that is guaranteed for one 

I year. Rather, the Commission determinedthat it ivould be appropdate to permit insurers 
to make limited use of index features, provided that the insurer specifies an index to 
which it would refer, no more often than annually, to determine t}Ie excess interest lqlg 

I 
I 

that it would guaranteefor the !g!! 12-month or longer period. For example, an insurer 
would meet this test if it establishedan "excess" interest rate of 5olo by reference to the 
pastperformanceofan external index and then guaranteedto pay 5% interest for the 
coming year. SecuritiesAct Release No. 6645,glp1g note 35, 5l FR at 20260. The 
Commission specifically expressed concem that index feature contracts that adjust the 
rate of retum actually credited on a more ftequentbasis operate less tike a traditional 

I 
aanuity and more like a security and that they shift to the purchaserall ofthe inveshnent 
risk regarding fluctuations in that rate. 

T 
The only judicial decision that we are arvareof regarding the status of indexed annuities 
under the federal securities laws is a district court case that concluded that the conftacts at 
issue in the casefell within the Commission's Rule 15l safe harbor notwithstanding the 
fact that they apparently did not meet the limited test described above,!9., speci$ring an 
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I ilI. DISCUSSIONOF THE PROPOSEDAMENDMENTS 

The Commission has determined thatprovidinggeaterclaritywith regard to the 

I statusofindexedannuitiesunderthe federal securitieslaws would enhance investor 

I protection,aswell as provide greater certaintyto the issuers and sellers oftheseproducts 

with respectto their obligations underthefederal securities laws. We are proposinga 

I newdehnitionof"annuity contact" that, on a prospectivebasis, would define a class of 

indexedannuitiesthat are outside the scope ofSection 3(a)(8)' With respect to these 

I annuities,investorswould be entitl€d to all the protectionsof the federal securitieslaws, 

I includingfull and fair disclosureand sales practice protections. Weare also proposinga 

nervexemptionunderthe Exchange Act that would apply to insurance companiesthat 

T issueindexedannuitiesand certain other securitiesthataIe registered underthe Securities 

I Act and regulatedas insurance under stat€ law. We believe that this exemption is 

necessaryor appropriate in the public interest and consistent with the protection of 

I investorsbecauseof the presenceof state oversight ofinsurance company financial 

I conditionand the absence oftradinginterest in these securities. 

A. Definition of Annuity Contract 

t TheCommissionis proposingnew rule 151A, which would define a class of 

l 
indexedannuitiesthat are not "annuity contracts" or "optionalannuitycontracts"lefor 

I index that would be used to determine a rate that would remain in effect for at least one 
year. Instead, the contracts appear to have guaranteedthe index-based formula, but not 

I 
the actual rate ofinterest. !99 Malone v. Addison Ins. Marketins. Inc., 225 F.Supp.2d 
7 43,7 5't -7s4 (w .D. Ky. 2002). 

An "optional annuity conhact'is a deferred anauity. See United Beneflt, $p!g note 3, 
387 U,S. at 204. In a deferred annuity. amuitization begins at a date in the future, after 

I assets in the contract have accumulated over a period of time (normally many years). In 

contrast, in an immediate annuity, the insurer begins making annuity paymentsshortly 
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I purposesof Section 3(a)(8)ofthe Securities Act. Although we recognize that these 

instrumentsare issued by insurance companiesand are treated as annuities under state 

I law, these facts are not conclusive for purposesof the analysis under the federal securities 

I 
laws. 

1. Analysis 

I "Insurance"and"Annuitv": Federal Terms under the FederalSecuritiesLaws 

Ourana\sis begins with the rvell-settledconclusionthat the terms "insurance" 

I 
I and"annuity contract" as used in the Securities Act are "federalterms," the meanings of 

which are a "federalquestion"underthe federal securities larvs.oOTheSecuritiesAct 

doesnotprovidea definition ofeither term, and we have not previously provided a 

I 
I definition that applies to indexed annuifies.arMoreover, indexed annuities did not exist 

and were not conternplated by Congress when it enacted the insurance exemption. 

We therefore analyze indexed annuities under the facts and circumstances factors 

t articulatedby the U.S. SupremeCourtin VALIC and UnitedBenefit. In particular,we 

I focus on whether these instruments are "the sort of investment form that Consress was 

I 
after the purchase payment is made; ig, within one year. See Kenneth Black, Jr., and 
Harold D. Skipper, Jr., Life and Health Inswance, at 164 (2000). 

nu SeeVAUC, q!p& note 3, 359 U.S. at 69.


I ot 
 The last time the Commission formally addressed indexed annuitieswas in 1997. At that 

I 
time, the Commission issued a concept release requesting public comment regarding 
indexed insurance contracts. The concept releasestated that "depending on the mix of 
features . . . [an indexed insurance contract] may or may not be entitled to exemption 

I 
from registration under the Securities Act" and that the Commission was "considering the 
status of findexed annuities and other indexed insurance contracts] under the federal 
securities la$.s." $99 Concept Releasg supra note 19,at4-5. 

The Commission has previously adopted a safe harbor for certain annuity contracts that 

I 
are ertitled to rely on Section 3(a)(8) ofthe Securities Act. However, as discussed in Part 
II.C., indexed anauities are not entitled to rely on the safe harbor. 

I

t




t

I

I . . . willing to leave exclusively to the State InsuranceCommissioners"andwhetherthey 

necessitatethe"regulatoryandprotectivepurposes"of the SecuritiesAct.a2 

I Type of Investment 

t We believe that the indexed annuitiesthat would be included in our proposed 

definitionare not the sort of investmentthat Congress contemplated leaving exclusively 

I to state insuranceregulation,Accordingto the U.S. Supreme Court, Congressintended 

to include in the insuranceexemptiononlythosepoliciesand contracts that include a 

T "trueunderwritingof risks" and "investmentrisk-taking"by the insurer'al Moreover,the 

I level ofrisk assumptionnecessaryfor a confiact to be "insurance"undertheSecurities 

Act must bemeaningful- the assumption ofan investrnent risk does not "by itselfcreate 

I an insurance provisionunder the federaldefinilion."q 

I Theannuitiesthat"traditionallyandcustomarily" were offered at the time 

Congressenactedtheinsuranceexemptionwere fixed annuities that typically involved no 

I investmentrisk to the purchaser.a5 offered the purchaser "specified andThese contracts 

t definite amounts beginningwith a certain yearofhis or her life," and the "standardsfor 

SeeVALIC, supra note 3, 359U.S. at 75 (Brennan,J., concurring) (". . . if a brand-new 

I form of investment arrangementemergeswhich is labeled 'insurance'or 'annuiry'by its 
promoters,the functional distinction that Congress set up in 1933 and 1940 must be 
examinedto test whether the contract falls within the sort of investrnent form that 

I 
Congresswasthen willing to leave exclusively to the State lnsurance Commissioners.In 
that inquiry,an analysis of the regulatory and protectivepurposesofthe Federal Acts and 
of state insurance regulationasit thenexisted becomes relevant."). 

I 43 
\! at 71-73. 

SeeUnitedBenefit,$!!Ia note 3, 387 U.S. at 21 1 ("[T]he assumptionof investment risk 

I cannotby itself createan insurance provision.. . . The basic difference between a

contractrvhich to some degree is irsured and a confiact of insurance must be

recognized.").


I
 SeeVALIC, supranote 3, 359 U,S. at 69.


I
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I investrnentsof funds" by the insurerunder these contracts were"conservative."46 

Moreover,theseR?esof annuity contractswerepartofa "conceptwhich had taken on its 

t colorationandmeaninglargely ftom state law, Iiom statepractice,Iiom state usage '47 

I 
Thus, Congress exemptedtheseinstrumentsffom the requirements of the federal 

I 
securitieslaws because theywere a "form of investm€nt'. . . which did not presentvery 

squarely the problems that [thefederal securities ]aws] were devised to deal rvith," and 

were"subjectto a form of state regulationofa sort which made the federal regulation 

I ..4R
even less relevant. 

I In contrast, when the amounts payableby an insurer under an indexed annuity 

contract are more likely than not to exceed the amounts guaranteedunder the contract, 

I thepurchaserassumessubstantiallydifferent risks and benefits. Notably, at the time that 

I sucha conkact is purchased,therisk for the unknown, unspecified,and fluctuating 

securitiesJinkedportionofthe retum is primanlyassumedby the purchaser. 

I By purchasingthis type ofindexed aruruity, the purchaserassumesthe risk ofan 

I 
uncertain and fluctuating financial instrument, in exchange for exposure to future, 

securitieslinkedretums.The value of such an indexed annuity reflects the benefits and 

t risks inherent in the securities market, and the contract's valuedependsupon the 

I

Id. ("While all the States regulate 'annuities' under their 'insurance' laws, traditionally 

t and customarily they have been fixed annuities, offering the annuitant specified and 
definite amounts beginning with a certain year of his or her life. The standards for 
investment offunds underlying these annuities have been conservative."). 

t !!. ("Congresswas legislating concerning a conaept which had taken on its coloration 

t 
and meaning largely from state law, fiom state practice. flom state usage."). 

k|. at 75 (Brennan,J., concurring). 
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I trajectoryof that same market. Thus,thepurchaser obtains an instrument that, by its very 

terms, depends on market volatilityand risk. 

I Suchindexedannuitycontractsprovidesomeprotectionagainstthe risk of loss, 

T 
but theseprovisions do not. "by fthemselves,]createaninsuranceprovisionunderthe 

federaldefinition."oeRather, these provisions reduce - but do not eliminate - a 

t purchaser'sexposureto investment riskunder the contract. These contracts may to some 

degreebe insured, but that degreemay be too small to make the indexed annuity a 

I 
t contract of insurance.5o 

Thus,theprotectionsprovidedby indexed annuities may not adequately transfer 

investmentrisk fiom the purchaserto the insurer when amounts payableby an insurer 

I underthe contract are more likely than not to exceed the amounts guaranteedunder the 

T contract. Purchasers oftheseannuitiesassumethe investment risk for investments that 

are more likely than not to fluctuate and moYewith the securities markets. The valueof 

T thepurchaser'sinvestmentis more likely than not to depend on movements in the 

t underlying securities index. Theprotectionsoffered in these indexed annuitiesmaygive 

the instrumentsan aspect of insurance, but we do not believe that theseprotectionsare 

I substantialenough.5l 

I See United Benefit,qgp4note 3, 387 U.S. at 21 I (fuding that while a "guaranteeof cash 

I 
value"providedby an insurer to purchasersofa deferred annuityplanreduced 
"substantiallytheinvestrnentrisk ofthe contract holder, the assumption of investment 
risk cannot by itself create an insurance provisionunder the federal dehnition."). 

I 
ld. at 211("Thebasic difference betweena contract whichto some degree is insured and 
a contract of insurance must be recognized."). 

t 
SeeVALIC, supra note 3, 359 U.S. at 71 (finding that although the insurer's assumption 
of a traditional insuranceriskgives variable annuities an"aspectof insurance," this is 
"apparent,not real; superhcial, not substantial."). 
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I Need for the Resulatorv Protectionsofthe FederalSecuritiesActs 

We also analyze indexedannuitiesto determine whether they implicate the 

I regulatoryandprotectivepurposesofthe federal securities laws. Based on that analysis, 

I 
webelievethat the indexedannuitiesthatwould be included in our proposeddefinition 

presentmany ofthe concemsthat Congtess intended the federal securities laws to 

t address. 

Indexedannuitiesare similar in many ways to mutual funds, variable annuities, 

I 
t and other securities. Althoughthese contracts contain certain features thatare typical of 

insurancecontracts,sz degree elements theyalso may contain "to a very substantial of 

investmentcontracts."53Indexed annuities are attractive to purchaserspreciselybecause 

I they offer participation in the securities markets. Thus, individuals whopurchasesuch 

I indexed annuities are"vitally interested in theinvestmentexperience."54However, 

indexed annuities historicallyhave not been registered with us as securities. Irxurers 

T have treated these annuitiesassubject only to state insurancelaws. 

t Thereis a strong federal interest in providinginvestorswith disclosure,antifiaud, 

and sales practiceprotectionswhen they are purchasingannuities that arelikely to expose 

I themto market volatility and risk. We believe that individuals who purchaseindexed 

I Thepresenceofprotectionagainst loss does not, in itself, transform a security into an 
insuranceor annuity conhact. Like indexed amuities, variableannuities tJpically 
providesomeprotectiotragainst the risk ofloss, but are registeredas securities, 

T Historically,variable annuity contracts have typically provideda minimum death benefrt 
at least equal to the greaterof contract value or purchasepaymentsless any withdrawals. 
More recently, many contracts have offered benefits that protectagai st downside market 

t risk during the purchaser'slifetime. 

Id. at 91 (Brennan,J., concurring), 

I
 !{. at 89 (Brennan,J., concumng).
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t annuitiesthataremorelikely than not to provide payments that vary with the 

performanceof securities areexposedto significantinvestrnentrisks. Theyare 

t conftontedwith many ofthe samerisks and benefits that other securities investorsare 

t with when makinginvestmentdecisions.Moreover, they aremore likely than 

I 

confronted 

not to experience marketvolatility. 

Accordingly,webelieve that the regulatory objectives that Congress was 

I 

attemptingto achieve whenit enacted the Securities Act are presentwhenthe amounts 

I payableby an insurer underanindexed annuity contract are more likoly thannot to 

exceedtheguaranteedamounts.Therefore,we are proposinga rule that would define 

suchcontractsas falling outside the insuranceexemption. 

I 2. ProposedDefinition 

I Scope of the Proposed Definition 

Proposedrule 151A would apply to a contract that is issued by a corporation 

I subjectto the supervision ofthe insurancecommissioner,bank commissioner. or any 

t agencyor officer performing like functions, of any State or Territory of the United States 

or the District of Columbia.5s This language is the same languageusedin Section3(a)(8) 

I ofthe Securities Act. Thus,the insurance companiesthat will be covered by the 

t 
I 

proposedrule are the sameas those covered by Section 3(a)(8). In addition,in order to 

be covered by the proposedrule, a confact must be subject to regulationas an annuity 

under state insurancelaw.56As a result, the proposedrule does not apply to contracts that 

t Proposedrulel5lA(a). 

I 
!!. We note that the majority ofstates include in their insurance lawsprovisionsthat 
define annuities. See,e-g., ArA. CoDE S27-5-3(2008); CAL. INS. CoDE$ 1003(West 
2007): N.J. ADr\rrN. coDE tit. I l, $ 4-2.2(2008);N.Y.INS, LAw $ i113 (McKimey 
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I are regulated under state insurance law as life insurance, health insurance, or any form of 

insuranceotherthanan annuity, and it does not apply to any contract issued by an 

I insurancecompanyif thecontract itself is not subject to regulation under state insurance 

law. 

I 
I Theproposedrulewouldexpresslystate that it does not apply to any contract 

whose value varies accordingto the investmentexperienceofa separate account.5TThe 

effect of this provision is to eliminate variableannuities from the scope of the rule.s8 It 

I 

I 
t haslong been establishedthat variable annuitiesare not entitled to the exemption under 

Section 3(a)(8) of theSecuritiesAct, and, accordingly, we do not proposeto coverthem 

under the new definition or affect their regulation in anyway.se 

T We request commenton the scope of theproposeddefinition and 

the following issues: 

r Shouldtherule apply only to contracts that are issuedby the same insurance 

I companiesthat are covered by Section3(a)(8) of the Securities Act, or should 

t

I 

2007). Those states that do not expresslydefineannuitiestypically have regulationsin 
placethataddressannuities, See. e.s.,KAN.ADMIN. REGS. $ 40-2-12(2008);Mrss. 
coDEANN.$ 83-1-1s1(2008). 

57 Proposedrule l51A(c). 

t 58 The assets ofa variable annuity areheld in a separate account ofthe insurance company 
that is itrsulated for the benefit ofthe variableannuity owners fromthe liabilities ofthe 

I insurancecompany,and amounts paidto the owner under a variable annuity vary 
accordingto the investment experienceofthe separate account.ScqBlackandSkipper, 
s!p& note39, at 174-7'7(2000). 

I See.e.s.,lLlLlQ, supranote3,359U,S. 65; United Benefit, !upr4note 3,387 U.S.202. 

I 
In addition, an insurance companyseparateaccount issuing variable amuities is an 
investnentcompany under the Inveshnent Company Act of 1940. See Prudential Ins, 
Co. ofAm- v. SEC.326F.2d383 (3dCir. 1964). 
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I theproposeddefinitionapplywith respect to contracts of different issuersthan 

thosecoveredbY Section 3(a)(8)? 

t . W}rat contracts should be covered by theproposeddefinition? Should the 

t scopeofcontractscovered be articulatedby reference to state law? Should 

theproposeddefinitionextendto all annuif contracts, or should any annuity 

T contractsbe excluded? Shouldvariableannuitycontractsbe covered by the 

I 
I 

proposeddefinition?Shouldtheproposeddefinitionapply to forms of 

insuranceotherthan annuities, suchas life insurance or health insurance? 

Shouldtheproposeddefinitionapply to a contract issued by an insurance 

companyifthe contract is not itself regulated as insurance understate law? 

I	 . Shouldwepermitinsurancecompaniesto register indexed annuities, aswell 

t asany other annuitiesthat are securities,onForm N-1,60 the form that is 

currentlyused by insurancecompaniesto register variable annuities under the 

t SecuritiesAct? If so, shouldwe modify Form N-4, which is also used by 

I insurancecompanyseparateaccountsto register under the Investment 

CompanyAct, in anY waY? 

I Definition of "Annuiw Contract" and"Optional Annuitv Contract" 

t We are proposing that an annuity issuedby aninsurancecompanywould not be 

an"annuitycontract"or an "optional annuity contract" under Section 3(a)(8) of the 

t SecuritiesAct if the annuity has the followingtwo characteristics. First, amounts payable 

T	
by the insurancecompanyunderthe contract are calculated, in whole or in part,by 

referenceto the performanceofa security, including a groupor index of securities. 

I	 17 CFR 239-17b and274. l lc .  

I
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I Second,amountspayableby the insurance company under the contract aremore likely 

than not to exceed the amounts guaranteedunder the contract. 

I The first characteristic,thatamountspayableby the insurance company under the 

I 
contractare calculated by reference to the performanceof a security or securities, defines 

a class of contracts thatwe believe, in all cases,require further scrutiny because they 

t implicatethe factors articulated by the U.S. Supreme Courtas important in determining 

whether the Section3(a)(8)exemptionis applicable.Whenpaymentsunder a contact 

I 
t are calculated by reference to the performanceof a security or securities, rather than 

beingpaidin a fixed amount, at least some investment risk relating to the performanceof 

thesecuritiesis assumed by thepurchaser.In addition, the contract may be marketed on 

T thebasisof the potentialfor growthoffered by investrnents in the securities. 

I Theproposedrulewoulddehne the class of contracts that is subject to scrutiny 

broadly. The rule would apply rvhenever any amounts payableunder the contract under 

I any circumstances, including full or partialsurrender,annuitization,or death, are 

I calculated,in rvholeor in part,by referenceto the performanceof a security or securities. 

It for example, the amount payableunder a contract upon a full surrender is not 

I calculatedby reference to the performanceof a security or securities, but the amount 

I 
payableupon annuitization is so calculated, then the contract would need to be analyzed 

under the rule. As another example, if amounts payableunder a contract arepartlyfixed 

I in amount and partlydependenton the performanceofa security or securities, the 

contract $'ould need to be analyzed under the rule. 

I 
t Wenote that the proposedrule would apply to contracts under which amounts 

payablearecalculatedby reference to a security, including a groupor index of securities. 
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I Thus, the proposedrule would, by its terms, apply to indexed annuities but also to other 

annuitieswhere amounts payableare calculated by referenceto a single securityor any 

I groupof securities. The federal securities laws, and investors' interestsin full andfair 

I 
disclosureandprotectionllom abusive sales practices,are equally implicated, whether 

amountspayableunderan annuity are calculatedby reference to a securities index, 

I anothergroupof securities, or a single security. 

The term "security"in proposedrule 151A would have the same broadmeaning

t as in Section 2(a)(1)ofthe Securities Act. Proposedrule 15lA does not defrne the term 

I "securily."andourexistingrulesprovidethat, unless otherwisespecificallyprovided,the 

terms used in the rules and regulationsunder the Securities Act have the same meanings 

I definedin the Act.6r 

I The second characteristic,that amounts payableby the insurance companyunder 

the contract are more likely than not to exceedthe amounts guaranteedunderthe 

I contract, sets forththe test that would define a class ofcontracts that are not "annuity 

I contracts" or "optional annuity contracts" under the SecuritiesAct and that, therefore, are 

not entitled to the Section3(a)(8) exemption. As explained above, by purchasingthis 

I [pe of indexed annuity,thepurchaserassumest]e risk ofan uncertain and fluctuating 

financialinstrument,in exchange for exposure to future, securities-linked renrrns.62As a

t result,thepurchaserassumesmanyof the same risks that investors assumewhen 

I investingin mutual funds, variable annuities,andothersecurities.Ourproposalis 

intendedto providethepurchaserofsuch an annuity with the same protectionsthat are 

I 
I 6' tz cnn z:0. rooluy.


ut 
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I providedunder the federal securities laws to other investors who participatein the 

securitiesmarkets, including full and fair disclosure regarding the terms ofthe investment 

I and the signilicant risks that he or she is assuming, as well as protectionfrom abusive 

of unsuitable 

Underproposedde l5lA, amountspayableby the insurance company under a 

T conhactwould be more likely than not to exceed the amounts guaranteedunder the 

T salespracticesandthe recommendation transactions. 

I 
I 

contractif thiswere the expected outcomemore than half the time. In order to determine 

whether this is the case, it wouldbenecessaryto analyze expected outcomesunder 

various scenarios involving different facts and circumstances. In performingthis 

analysis,the amounts payableby the insurance company under any particularset offacts 

I	 and circumstances would be the amounts that the purchaser6lwould be entitled to receive 

I ftom the insurer under those facts and circumstances.'fhe facts and circumstances would 

include, among other things, theparticular features ofthe annuif contract(9.9, in the 

I caseofan indexed annuity, the relevant index, participationrate, and otherfeatures),the 

T particularoptions selected by the purchaser(94., surrenderor annuitization), andthe 

performanceof the relevant securities benchmark@9, in the case ofan indexed annuity, 

I theperformanceof the relevant index, such as the Dow Jones Industrial Average, 

I	
LehmanBrothers Aggregate U.S.Index, Nasdaq 100 Index, or Standard & Poor's 500 

Composite Stock Price Index). The amounts guaranteedunder a conftact under any 

Darticularset of facts and circumstances t	 wouldbe the minimum amount that the insuer 

t For simplicity, we are referring to paymentsto the purchaser. The proposedrule, 
however, references paymentsby the insurer without reference to a specified payee. In 

I	
performing the analysis, paymentsto any payee,including the purchaser, amuitant, and 
benehciaries would be included. 

t 
J J  
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I would be obligated to pay thepurchaserunderthosefacts and circumstanceswithout 

referenceto theperformance ofthe securitythat is used in calculating amountspayable 

I under the contract.Thus, if an indexed annuity,in all circumstances, were to guarantee 

I that, on sunender,apurchaserwouldreceive 87.5% of purchasepalnnents,plus17o 

interestcompoundedannually,andthat any additional payoutwouldbe based exclusively 

I on the performanceof a securities index,theamountguaranteedafter3 years would be 

I 
90.15%ofpurchase (87.5Tox1-Olpayments x 1.01 x 1.01).  

Werequestcommenton the oroposed definitionand in particularon the following 

I issues: 

. Shouldwe define a class ofannuities that are not "annuitycontacts"or "optional 

I 
I annuitycontracts"under the Securities Act? If so' shouldwe adopttheproposed 

definitionor should theproposeddefinitionbe modified? 

o Shouldweprovidegreaterclaritywith respect to the status undertheSecurities 

I Act ofannuities underwhich amounts payableby the insurance companyare 

t calculated,in whole or in part,by referenceto theperformanceofa securif, 

includinga groupor index of securities? Shouldwe, as proposed,adopt a 

I definitionalrule that would apply to all such annuities? Or should we adopt a 

I definitionalrule that applies to a more limited subset ofannuities, such as 

annuitiesunderwhich amounts payable are calculated by reference to the 

I performanceof a secudties index? 

I 

. Is the proposedtestthat defines a class of contractsthat are not "annuity

t contracts"or "optionalannuitycontracts,"iq, that amounts payableby the 

insurancecompanyunder the contract aremore likely than not to exceedthe 

I
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t amountsguarante€d under the contract, an appropriate test? Should the test be 

modifiedin any way, e.g., shouldthe threshold be higher or lower than "more 

I likely than not?" Should weprovidefirther clarification with respect to the 

I 
meaning ofany of the elements ofthat test, including "amounts payable by the 

insurancecompany under the contract" and "amountsguaranteedunder the 

I contract?" 

I 
I 

o Shouldwe speciff a particular point in time as of rvhich"amountspayableby the 

insurancecompanyunder the contract" and"amounts guaranteed under the 

contract"should be determined under the mle? If so, what wouldbe an 

appropriatetime,9.&, contractmaturity, the pointv'here the surrender charge 

I 
I periodends,a specified number ofyears (5 years, l0 years,15years,20years,or 

some other period),or a specified age of the annuitant or a joint annuitantunder 

the contoact (60years,65years,75years,or some other age)? 

I Determining Whether an Annuity Is not an "Annuitv Contract" or "Optional Annuitv 
Contract"under Proposed Rule151A 

I Proposedrule 151A addresses the manner in rvhich a determination wouldbe 

I made regarding whether amounts payableby the insurance company under a contract are 

more likely than not to exceed the amounts guaranteedunder the contract. The proposed 

I rule is principles-based, madeby the insurer at or prior toprovidingthat a determination 

I	
issuanceof a contract would be conclusive, providedthat:(i) both the insurer's 

methodology and the insurer'seconomic,actuarial, and other assumptions are reasonable; 

I (ii) the insurer's computations arematerially accurate; and(iii) the determination is made 

not earlier that six months prior to the date on which the form of contract is first offered 

I and not more than three years prior to the date on u,'hich the padicularcontract is 

I 
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I issued.6aTheproposedrulewould, however, speciry the treatment of chargesthat are 

imposedat the time of palmentsunder the contractby the insurer.6s 

I We are proposingthisprinciples-basedapproachbecausewe believe that an 

I 
insurancecompanyshouldbe able to evaluate anticipated outcomesunderan annuiry that 

it issues. Insurersroutinelyundertakesuch analyses for purposesof pricing and hedging 

I their contracts.66 In addition, we believe that it is important to provide reasonable 

certain{ to insurerswith respectto the application ofthe proposedruleandto preclude 
I

I 
I aninsurer's determination from being secondguessed,in litigation or otherwise,in light 

ofactualevents that maydiffer llom assumptions thatwere reasonable rvhen made. 

I 

As rvith all exemptions from the registration andprospectusdeliveryrequirements 

t ofthe Securities Act, thepartyclaimingthe benefit ofthe exemption- in this case, the 

insurer- bearsthe burden ofproving that the exemption applies 6t Thu., an insurer that 

believesanindexed annuity is entitled to the exemption under Secticn 3(a)(8)based, in 

I part,on a detemination madeunder the proposedrule would - if challenged in litigation 

I 
- berequired to provethatits methcdology and its economic, actuarial, and other 

assumptionswerereasonable,and that the computations weremateriallyaccurate 

I Theproposedruleprovidesthat an insurer's determination underthe rule would 

I 
be conclusive only if it is madeat or prior to issuance of the contract. Proposed rule 

Proposedrule15 1A(b)(2).


t Proposedrule151A(bX1).


I Seegenerally,BlackandSkipper,slpla note 39, at 26-47,890-99. 

I 
See.e.s., SEC v. Ralston Purina,346U.S.119, 126 (1953) (an issuerclaimingan 
exemption under Section4 ofthe Securities Act carries the burden of showing that the 
exemption applies). 
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t l51A is intended to providecertainty to both insurers and investors, and we believe that 

this certainty would be undermined unless insurance companiesundertakethe analysis 

I required by the rule no later than the time that an annuity is issued. Theproposedrule 

alsoprovidesthat, for an insurer's determination to be conclusive, the computations made 

t by the insurance companyin support ofthe determinationmust be materially accurate. 

I An insurer should not be permiftedto rely on a determination ofan annuif 's statusunder 

theproposedrule that is basedon computations that are materially inaccurate. For this 

I purpose,we intend that computations would be considered to be materially accurateif 

t any computational errors do not affect the outcomeof the insurer's determination as to 

whether amounts payableby the insurer under theconfiactare more likely than not to 

I exceed the amounts guaranteedunder the conftact. 

I In order for an insurer's determination to be conclusive, both the methodology 

and the economic, actuarial, and other assumptionsused would be required to be 

I reasonable.We recognize that a mnge of methodologiesandassumptionsmay be 

t reasonableand that a reasonable methodologyor assumption utilized by one insurer may 

differ flom a reasonableassumptionor methodology selectedby another insurer. In 

I determiningwhether an insurer's methodology is reasonable, it would be appropriate to 

look to methods commonly used for valuing and hedging similar productsin insurance 

I 
I andderivatives markets. 

An insurer will need to make assumptions in several areas, includingassumptions 

about(i) insurer behavior, (ii) purchaser behavior, and (iii) market behavior, and will 

I 
T needto assign probabilitiesto various potentialbehaviors. With regard to insurer 

behavior,the insurer will need to make assumptions aboutdiscretionaryactions that it 
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I may take underthe terms of an annuity. In the case of an indexed annuity, for example' 

an insurer often has discretion to modiff various features, such asguaranteed interest 

I rates,caps,participationrates, and spreads. Similarly,the insurer will need to make 

I 
assumptionsconcemingpurchaserbehavior,includingmatters such as how long 

purchaserswill hold a conlract, how they will allocate contractvalue among different 

I invesftnentoptionsavailableunder the contmct, and the form in which they will take 

paymentsunderthecontract.Assumptionsabout market behavior would include 

I assumptionsaboutexpectedretum,market volatility, and interest rates.In general, 

I insurers will need to make assumptionsabout any feature of insurer, purchaser,or market 

behavior,or any other factor, that is material in determining the likelihood that amounts 

I payableunderthe contract exceedthe amounts guaranteed. 

t In determining whether assumptions are reasonable, insurers should generallybe 

guidedby both history and their own expectations about the future. An insurer may look 

I to its own, and to industry,experiencewith similar or otherwise comparable contracts in 

I constructing assumptions aboutboth insurer behavior and investor behavior. In making 

assumptionsaboutfuture market behavior, aninsurer may be guided,for example, by 

I historical market characteristics, such as historical retums and volatility, providedthat the 

insurerbasesits assumptions on an appropriate periodof time and does not have reason 

I 
t to believe that the timeperiodchosen is likely to be uffepresentative. As a general 

matter,assumptionsabout insurer, investor,or market behavior that are not consjstent 

with historical experience would not be reasonable unlessan insurer has a reasonable 

I basisfor any differences betweenhistorical experience and the assumptions used. 

T
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I In addition, an insurer may look to its own expectationsabout the future in 

constructingreasonableassumptions.As noted above, insurers routinely analyze 

I anticipatedoutcomesfor purposesofpricing andhedging thefu contracts,andfor similar 

I 
puposes. We wouldexpect that, in making a determinationunderproposedrule 151A, 

an insurer woulduse assumptions that are consistentwith the assumptions thatit uses for 

I otherpurposes.Generally,assumptionsthat are inconsistentrviththe assumptions that an 

insurer uses for other purposeswouldnot be reasonableunderproposedrule 151A' 

I 
I We note that an insurer may offer apaticular form ofcontract over a significant 

periodof time. Assumptionsthat are reasonablewhen a contract is originally offered 

may or may not continue to be reasonableat a subsequent time when the insurer 

I continuesto offer the contract. For this reason,the rule wouldprovidethat an insurer's 

T determinationwould be conclusiveif it is sufficiently current. Specifically, the 

determinationmust be made not more than six months prior to the date on which theform 

t of contract is first offered and not more than threeyearsprior to the date on which a 

I particularcontractis issued. For example, if a form of contract were first offered on 

January1,201 1, the insurerwould be required to make the determination not earlier than 

I July 1, 2010. Ifthe same form of contractwele issued to a particularindividual on 

T 
I 

January1, 2014, the insurer's determinationwould be required to be made not earlier 

than January 1, 2011, in order to be conclusive for this transaction. This approach is 

intended to addressthechangingnature ofreasonable assumptions,whilepermittingan 

insurerto rely on its determination for a significant periodof time (three years) once 

I made. 

t
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I Proposedrule 151Awouldrequirethat,in determining whetheramountspayable 

by the insurance companyunderthecontractare more likely thannot to exceed the 

t amountsguaranteedunderthecontract,amountspayableunderthe contract be 

T determinedwithout reference to any chargesthat are imposedat the time of payment' 

Forexample,the calculation of amounts payable upon surrendet would be computed 

I withoutdeductionof anysurrendercharges,which typically declineovertime. we ate 

I 
proposing this calculationmethodologyin order to eliminate thedifferentialimpactthat 

suchchargeswouldhaveon the determinationdependingon the assumptions madeabout 

I contractholdingperiods. However, theproposedrulewould require thatcharges 

T 

imposedat thetime ofpayment bereflectedin computing theamountsguaranteedunder 

I the contract. In many cases, amounts guaranteed under annuitiesarenot affected by 

chargesimposedat the timepa)'mentsaremade by the insurerunder the contract 6s 

I 

However,in the case of an annuity wheretheamountsguaranteedare affected by charges 

I imposedat the time paymentsare made,6e the determination underproposedrule 151A 

would be made usingthe actualamountsguaranteedunderthe contract (which reflect the 

impactof these charges). 

t 
I 

Guaranteedminirnumvalue,as commonly definedin indexed annuityconhacts, equals a 

percentageofpurchasepayments,accumulatedat a specified interestrate, as explained 

above,andthisamountis not subject to surrender charges 

I 
I 

For example, apurchaserbuysa contract for $i00,000 The conhact defines surrender 

value as thegreaterof(i) purchasepaymentsplus index-linked interest minus surrenderT chargesor (ii) the guaranteed minimum value. The maximum surrender chargeis equal 

to 10%. Theguaranteedminimumvalueis definedin the contact as 87.5%o ofpremium 

accumulatedat 1olo annualinterest.If the puchasersurrenderswithin th€ fi6t yearof 
purchase,andthereis no indexlinked interest credited, the sunender valuet'ould equal 

$90.000(determinedunderclause(i) as$100,000purchasepaym€nt minus l0olo 
surrendercharge),and this amount would be the guaranteedamountunderthe contract. 
not the lower amountdefinedin the contractasguaranteedminimum value ($87'500) 
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t Werequestcommenton the manner in which a determination would be made 

under oroposed rule 1 51A regarding whetheramountsoayableby the insurancecomoanv 

I undera contract aremore likely than not to exceed the amountssuaranteedunder the 

T contractand.in particular.on the followingissues: 

adoptaprinciples-based to this 

I determination?Wouldtheprinciples-based facilitateourgoalof 

o Shouldwe, as proposed, approach 

approach 

t 
providing certainty? 

I 
. Shouldthe insurer's determinationbeconclusive?Ifso, are the conditions in 

theproposedrule(i.e.,determinationat or prior to contract issuance, reasonable 

methodologyand assumptions, materially accurate computation)appropriate,or 

I shouldwemodiff these conditions in any way?


I o Shouldwe expressly specifuthecircumstances is
underwhich a computation 


materiallyaccurate?If so, should the rule, as proposed,providethatan


I insurer'scomputationis materially accurateifany computational errors do not


I affect the outcomeof the insurer's determinationas to whether amounts payable


I 

by the insurer under the contract are more likely than not to exceed the amounts


t guaranteedunderthe contract? Or should we providea different guidelinefor


determiningwhetherthe computation is "materially accurate?" For example,


shouldthe rule providethat an insurer's computation is materially accurate if


I any computational errorsdo not materially affect the insurer's determination of


I 
thelikelihoodthat amounts payableby the insurer under the contract exceed the


amountsguaranteedunderthe contract?


I

!
 4 l  

I 



I

T

I Shouldthe rule prescribe the assumptions to be used by an insurer in making its 

determination?What factors shouldaffect a determinationof whether an 

I insurer'sassumptionsare reasonable? Shouldtherule speci$ how the 

t determinationshouldbemadewith respect to securities, includingindices, that 

havelittle or no history? 

t Shouldwe, as proposed,providethat,in order for an insurer's determinationto 

I 
I 

be conclusive, it must be made not more than six monthsprior to the date on 

which the formof contract is first offered? Should thisperiod be shorter or 

longer,99, 30days, 3 months,9 months, 1year? 

I 

Shouldwe, as proposed,providethat,in order for an insurer's determinationto 

I be conclusive, it must not be made more than threeyearsprior to the date on 

which a particularcontractis issued? Should thisperiodbe shorter or longer, 

g,&, 1year,2 years,or 5 Years? 

I Shouldan insurer's determination,oncemade for a particular form ofcontract, 

I beconclusivewith respect to eYery particular contract of that form that is sold 

provided that the determination meets the standards requited for conclusiveness 

I at the time ofthe insurer'soriginaldetermination,iq, reasonablemethodology 

t andassumptionsand materially accuratecomputation?Or should an insurer's 

determinationonly be conclusive with respect to any particularsale ofa 

I contractif the methodology and assumptions arereasonableat the time of the 

I 
particularsale? 

How shouldsurrenderchargesand other chargesimposedat the time ofpayout 

I underan annuity be treated in making the determination required under the 

I
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t proposedrule? Shouldamountspayable under the contract be determined with 

or without referenceto such charges? Should amountsguaranteedundert}|e 

I contractbe computed with or without reference to such charges? Should we 

t definewith greaterspecificitytheconcept ofcharges imposedat the time of 

pa)'mentundera contract? 

I Shouldweprovide any guidancewith respectto the principles-basedapproach 

ofthe rule? 

I underwhich it is reasonable 

t to rely on historical experience? Would it be reasonable to use other asset 

prices(suchas derivative prices)to form expectations about the future, as long 

Shouldweprovideguidanceon the circumstances 

I as the use ofthese pricesis supported by historical experience? 

I Shouldweprovideguidanceabout the circumstancesunder which it is 

reasonableto rely on insurer expectations about the future? Would it be 

I reasonableto rely on these expectations for factorsoverwhich insurers have 

I control(e.g.,changesin contract features)or about which they have particular 

expertise(9.g.,rates of annuitization, mortality rates)? Would itbe reasonable 

I to rely on these expectationsfor factors over which insurers donot have control, 

I suchas market behavior'/ 

Shouldweprovide guidance thatwould specif, how insurers should consider 

I interactionsbetweenvariousfactors that may affect the determination (suchas 

I 
interactionsbetweenmarket retums and surrender behavior)? 

Shouldtherule speciff how thedeterminationshould be made in the case of 

t contractsthat offer more than one investment option, e.9., multiple indices or 

t
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I multiple crediting formulas or the availability ofa guaranteedinterest rate 

optionin addition to indexedinvestrnentoptions?In such a case, should we 

I requirea separate determination under each availableoption? lf so, should we 

I 
provide that theentireannuityis not an "annuity contract"or "optional annuity 

contract" if it is determined that the annuitywould not be an "annuity contract" 

I or "optional annuif contract"under any one or more ofthe availableoptions? 

I 
I 

o Shouldtherule require separate determinationswith respect to thevarious 

benefitsavailableunder an annuity,such as lump sum payments'annuity 

payments,and death benefits?If so, should the ruleprescnbethatif the 

amountspayableunderanyone of these optionsare more likely thannot to 

I exceedthe amounts guaranteedunder that option, then the entire contract is not 

I an"annuitycontract" or "optional contract?" 

3. EffectiveDate 

I Weproposeto havethe new definitionapplyprospectively- thatis, only to 

t indexedannuitiesissuedon or after theeffective date of a final rule. We are using our 

definitionalrulemakingauthority under Section19(a) ofthe SecuritiesAct, and the 

I explicitlyprospectivenatureof our proposedrule is consistent with similar prospective 

I 
rulemakingthatwe have undertakenin the pastwhen doing so was appropriate and fair 

under the circumstances.To 

I 
See.e.s.,SecuritiesAct Release No,4896(Feb. l. 1968) [33FR 3142,3143 (Feb. 17, 

t 1968)l("TheCommission is aware that for many yearsissuers ofthe securitiesidentified 
in this rule havenot considered their obligations to be sepante seouritiesand that they 
haveactedin reliance on the view, which they believed to be the view of the 

I	
Commission,thatregistratiotrunderthe Securities Act was not required. Under the 
circumstances,the Commission doesnot believe that such issuers aresubject to any 
penaltyor other damages resultingfrom entering into such arrangemcntsin thepast 
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T We are aware that many insurancecompanies,in the absence ofdefinitive 

interpretationor definition by the Commission, have ofnecessity acted in reliance on 

I theirown analysis ofthe legalstatusof indexed annuitiesbasedon the state of the law 

we do not beli€ve that insurance 

companiesshouldbe subject to any additional legal risk relating to their pastoffersand 

I salesof indexed annuity conffacts as a result ofour proposalor its eventual adoption' 

T 
prior to this release. Under thesecircumstances, 

We alsorecognizethat,ifour proposalis adopted, the industry will need 

I	 suflicienttime to conduct theanalysisrequired by the nerv definitional rule and comply 

I with any applicable requirementsunder the federalsecuritieslaws. Therefore,we 

proposethat ifrve adopt a final rule, the effective date of that rulewouldbeadate that is 

I 12 months afterpublicationin theFederal Register. 

I We request commenton the prooosedeffective date of the rule and in particular 

on the following issue: 

I o Shouldthe effective dateofthe new definitional rule, if adopted, be 12 months 

afterpublication in the Federal Register, or should it be effective sooner(qg, 60 

days after publication, six months afterpublication)or later(e.9,18 months after 

I publication,2 yearsafterpublication)? 

I 

I

Paragraph@)proi,ides that the rule shall apply to tansactions of the character described 
in paragraph(a)only with respectto bonds or other evidence of indebtednessissuedafter 
adoptionoftherule.").SggdsqSecuritiesAct ReleaseNo.53l6 (Oct.6,1972)[37FRI 
23631,23632(Nov. 7, 1972)l ("TheCommissionrecognizesthatthe 'no-sale'concept 

I 
has been in existence in one form or another for a longperiodof time. . . . The 
Commissionbelieves,aftera thorough reexaminatiofl of the studies and proposalscited 
above,that the interpretation embodied in Rule 133 is no longer consistentwith the 

I	
statutory objectives ofthe [Securities]Act. . . . Rule 133 is rescinded prospectivelyon 
and after January 1, 1973 . . . ."). 
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I 4. Annuitiesnot Covered by the Proposed Definition 

Proposedrule 15lA would apply to armuities underwhichamountspayableby 

t theinsurancecompanyarecalculatedby reference to the performanceof a security. The 

I proposedrulewould define cerlainof those annuities(annuitiesunderwhich amounts 

payable by the issueraremorelikely than not to exceed the amounts guaranteedunder 

I the contract) asnot "annuitycontracts"or "optional annuity contracts" underSection 

3(a)(8)of the Securitres Act. Theproposedrule, however, wouldnotprovidea safe 

I harborunder Section 3(a)(8)for any other annuities, includingany other annuitiesunder 

I whichamountspayable by theinsurancecompanyare calculated by reference to the 

performanceof a securif. Thestatusunderthe Securities Act of any annuity,otherthan 

T 
I anannuitythat is determinedunderproposedrule 1514 to be not an "aruruif contract" or 

"optionalannuirycontract,"wouldcontinueto be determined by refetenceto the 

investmentrisk and marketingtestsarticulatedin existing case law under Section 3(a)(8) 

I and,to the extent applicable, the Commission's safe harbor rule l5l 7r 

I 

I 

andin particularon the fbllowinsissues: 

I e Shouldweprovide a safe harborunder Section 3(aX8) of the Securities Act for 

anyannuitiesunderwhich amounts payableby the insurance company are 

calculatedby reference to theperformanceofa security? Ifso, rvhatshouldthe 

t safeharbor be? 

I

I 

As noted in Part ILC., above, indexed annuitiesare not entitled to rely on the rule 151 

safe harbor. 
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T . Shouldwe modiS the Commission's existingsafe harbor for certain annuities, 

rule 151, to addressindexed annuities or other annuitiesunder which amounts 

I payableby the insutance companyare calculated by reference to the performance 

I ofa security? If so,how? 

I 
B. ExchangeAct Exemptionfor Securitiesthat Are Regulated as 

Insurance 

The Commission is also proposing new'rule l2h-7, which would providean 

I insurancecompanywith an exemptionftom Exchange Act reporting with respect to 

T 
I 

indexed annuities andcertainother securities issued by the company that are registered 

underthe Securities Act ancl regulated as insurance under state larv.?2 We areproposing 

this exemption becausewe believe that the exemption is necessary or appropriate in the 

publicinkrest and consistentwith the protectionof investors. We base that view on two 

t factors: first, the nature and extent of the activities of insurancecompany issuers, and 

I theirincome and assets,and,in particular,the regulation ofthose activities and assets 

under state insurancelaw; and, second, the absence oftrading interest in the securities.Tl 

I We are also proposingto impose conditions to the exemption that relate to these factors 

I

The Commission hasreceiyedapetitionrequestingthatr eproposea rule that rvould 

I exempt issuers of certain t'?es of insurance contactsfrom Exchange Act reporting 
requirements.Letter from Stephen E. Roth, Sutherland Asbill & Breman LLP, on behalf 
of JacksonNationalLife lnsuranceCo., to Nancy M. Morris, Secretary, U.S. Securities 

I 
and Exchange Commission(Dec.19, 2007) (FileNo, 4-553)availableat: 
http://w\,!"!v. qov/rules/petitions/z00 5 3 .pdf. sec. 7/petn4-5 

999Sectionl2(h) ofthe Exchange Act [5 U.S.C. 78(h)] (Commissionmay, by rules, 

I exempt any class of issuers fiom the reportingprovisionsof the Exchange Act "ifthe 
Commissionfinds, by reason ofthe number ofpublic investors, amount of tradine 
interestin the securities. the nature and extent ofthe activities of the issuer. income or 

I 
assetsof the issuer,or other$'ise, that such action is not inconsistent with the public 
interestor theprotection of investors.") (emphasisadded). 

I 
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T andthat$,e believe arenecessaryor appropriate in the public interest and consistent with 

I 

theprotection of investors. 

I Stateinsuranceregulationis focused on insurancecompanysolvencyand the 

adequacyofinsurers'reserves,with the ultimate purpose of ensuring thatinsurance 

companiesare financially secureenoughto meet their contractualobligations.TaState 

t insuranceregulatorsrequireinsurancecompaniesto maintain certainlevels ofcapital' 

I 
surplus,andrisk-basedcapital;restricttheinvestrnentsin insurers' generalaccounts; 

limit the amount of risk that may be assumed by insurers; and imposerequirementswith 

I regard to valuationof insurers'investments.Ts companiesarerequired to fileInsurance 

annualreportson theirfinancialconditionwith state insuranceregulators.In addition, 

t 
I insurancecompaniesaresubjectto periodicexaminationof their financialconditionby 

stateinsuranceregulators.StateinsuranceregulatorsalsopreSideover the conservation 

solvency.T6 

I Stateinsuranceregulation,like ExchangeAct reporting,relatesto an entib/'s 

or liquidationofcompanieswithinadequate 

I financialcondrtion.we areof the view that, as a general matter, it may be unnecessary 

for bothto apply in the same situation, whichmayresult in duplicative regulationthat is 

I burdensome.ThroughExchangeAct reporting, issuersperiodically disclose their 

t financial condition,which enablesinvestorsandthe markets to independently evaluate an 

issuer'sincome.assets.and balance sheet. State insuranceregulationtakes a different 

t approachto the issueof financial condition,insteadrelying on stateinsufanceregulators 

I Black and Skipper,suplanote 39, at949. 

'15 
Id. at 949 and 956-59. 

I 16 Id. at 949. 

I
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T to supervise insurers'financialcondition,with the goalthat insurance companiesbe 

financially able to meet theircontractualobligations.We believe that it would be 

I consistentwith our federalsystemof regulation, whichhas allocated the responsibility 

I 
for oversight of insurers' solvencyto state insuranceregulators,to exempt insurersfiom 

ExchangeAct reportingwith respect insuranceto state-regulated contracts. 

T Our conclusion in this regardis strengthened by the generalabsenceof trading 

interest in insurance contracts.Insuranceis typically purchaseddirectlyftom an 

I 
I insurancecompany.While insurancecontactsmay be assignedin limited 

circumstances,TT exchangesor in other theytypicallyarenot listed or traded on securities 

I 

markets. As a result, outsidethe context ofpublicly ownedinsurancecompanies,tlere is 

t tittle, if any, marketinterestin the information thatis required to be disclosed in 

ExchangeAct reports. 

I 
I insuranceunderstatelaw and in particularonthe followine issues: 

o Doesthe existence of state insuranceregulation, and, in particular,state regulation 

I of insurancecompanyfinancial condition and solvency, supportproviding an 

exemptionfrom Exchange Act reporting? Does Exchange Act reporting serve 

anypupose, in the context of insurance contractsthat are also securities, that is 

I notserved by state insurance regulation? 

t 

I Insurancecontractsmay be assignedeitheras a complete assignment or as collateral-
Insurancecontractsthat are assignable q?ically provide that theinsurer need not 

I 
recognizetheassigamentuntil it receives written notice. !99 Blackand Skipper, suora 
note 39. at234. 
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T . 	 Doesthelack of trading interestin insurancecontractssupportproviding an 

exemptionfiom ExchangeAct reportingfor securities that are regulated as 

I insuranceunderstatelaw? Should ExchangeAct reporiing berequired 

I notu'ithstandingthe absence oftrading interest and, ifso, rvhy? Are there any 

where trading interest in insurancecontractsthat are securitiesiscircumstances 

t significantenough that ExchangeAct reporting should be required? 

t 
1 The Exemption 

Proposedrule l2h-7 would provide an insurance company that is covered by the 

I	 rulewith an exemption fiom the duty under Section 15(d) ofthe Exchange Act to file 

reportsrequiredby Section 13(a)of the ExchangeAct with respect to certain securities 

t Act.'8registeredunder the Securiries 

I	 CoveredInsuranceComPanies 

Theproposed Exchange Act exemption would apply to an issuer that is a 

I	 corporationsubjectto the supervision ofthe insurancecommissioner,bank 

I	 commissioner,or any agencyor offrcer performinglike functions, of any state, including 

I Introductoryparagraphtoproposedrule l2h-7. Ct. Rule l2h-3(a) mder the Exchange 
Act [l 7 CFR 240.12h-3(a)] (suspensionof duty under Section 15(d) of the Exchange Act 
to file reports with respect to classes of securitiesheld by 500 personsor less where total 

t assetsof the issuer have not exceeded $10,000,000);Rule l2h-4 under the Exchange Act 

[17 CFR 240.12h-4] (exemptionflom duty under Section 15(d) ofthe Exchange Act to 
file reports with respect to sccurities registeredon specified SecuritiesAct forms relating 
to certain Canadianissuers).

I	 Section15(d) ofthe ExchangeAct requires each issuer that has flled a regisfation 
statementthat has become effectiveunder the Securities Act to flle reports and other 

I informationand documents requiredunder Section 13 ofthe ExchangeAct [15U-S.C. 
78m]with respect to issuers registeredunderSection l2 of the Exchange Act [15 U.S C. 
7811. Section l3(a) of the ExchangeAct [5 U,S.C.78m(a)] requires issuers of securities 

I	
registeredunder Section 12 ofthe Act to file annual reports and other documents and 
informationrequired by Comrnission rule. 
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I theDistrict of columbia, PuertoRico, the virgin Islands, and any other possessionof the 

United States.Te In the case ofa variableannuity contract or variable life insurance 

t policy,theexemptionwould apply to the insurancecompanythatissues the contract or 

I policy. However,the exemption ll'ould not apply to the insurancecompanyseparate 

accountin which thepurchaser'spaymentsareinvested and which is separately 

I registeredas an investmentcompanyundertheInvesfinent Company Act of 1940 and is 

I 
I 

notregulatedas an insurancecompanyunderstate 1arv.80 

CoveredSecurities 

Theproposedexemptionrvould apply with respect to securities thatdo not 

constitutean equity interestin the insurancecompanyissuer and that are either subject to 

I regulation under theinsurancelaws of the domiciliary state ofthe insurancecompanyor 

I aregualanteesof securities thatare subject to regulation under the insurancelaws of that 

jurisdiction.slThe exemption does not apply rvith respectto any other securities issued 

I by an insurancecompany.As a result, if an insurance companyissues securities with 

I 
I Proposedrule 12h-7(a). TheExchangeAct defines"State"as any state ofthe United 

States,the District of Columbia, Puerto fuco, the Virgin Islands, or any other possession 
ofthe United States.Section3(a)(16) Act [15U.S.C.78c(a)(16)].oftheExchange The 
term "State" in proposedrule 12h-? has the same meaning as in the Exchange Act. 
Proposedrule 12h-7 does not dehne the term "State," and our existing rulesprovidethat, 

I unless otherwise specificallyprovided, the terms used in the rules and regulations under 
the ExchangeAct have the same meanings defined in the Exchange Act. Ssgrule 
240.0-l(b)[17cFR 240.0-1(b)]. 

I This approach is consistent with the historicalpracticeof insurancecompaaiesthat issue 
variableannuities and do not file ExchangeAct reports. The associated separate 
accounts,however,are required to file ExchangeAct reports. These Exchange Act 

I reportingrequirementsare deemed to be satisfied by filing annual reports on Form 
N-SAR. 17CFR274.101.SegSection30(d) of the Investment CompanyAct [15U.S.C. 
S0a-30(d)landrule 30a-1 under the Investment Company Act [17CFR270 30a-1]. 

I Proposedrule 12h-7(b). 

I

51  

I 



I

t
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I respectto which the exemption applies,and other securitiesthatdo not entitle the insurer 

to the exemption,the insurer will remain subjectto ExchangeAct reporting obligations. 

I Forexample,ifan insurer thatis a stock companys2 also issues insuranceconftacts that 

areregisteredsecuritiesundertheSecuritiesAct, the insurer generally would be required 

to file ExchangeAct reportsas a result ofbeing a stock company. Similarly,if an insurer 

I raisescapitalthrough a debt offering, theproposedexemptionwould not applywith 

I 
respectto the d€bt securities. 

We areproposingthat the exemptionbeavailablewith respect to securities that 

I areeither subject to reguiationundertheinsurancelaws ofthe domiciliarystate of the 

insurancecompanyor are guaranteesof secudtiesthatare subject to regulation under the 

I insurancelawsof thatjurisdiction.s3We areproposingabroad exemption that would 

I applyto any contractthatis regulated under the insurancelawsofthe insurer's home 

statebecausewe intend that the exemption applyto all contracts, and only those 

contracts,where state insurancelaw, and theassociatedregulation ofinsurer financialt 
t condition,applies. A key basis for the proposed exemption is that investorsare already 

entitledto the financial conditionprotectionsof state law and that, under our federal 

I systemof regulation, ExchangeAct reportingmay be unnecessary.Therefore,we 

I 
T A stock life insuance companyis a corporation authorizedto sell life insurance, which is 

owned by stockholders and is formedfor the purpose ofearning a profit for its 
stockholders.This is in contrast to another prevailinginsurancecompany structure, the 
mutuallife insurancecompany.In this structure,the corporation authorizedto sell life 

I 
insuranceis owned by and operated for the benefit of itspolicyowners. Black and 
Skipper,sgp4 note 39, at 577-78. 

I 
A domiciliary state is the jurisdictionin which an insurer is incorporatedor organized 

Slg National Association oflnsuranceCommissionersModel Laws, Regulationsand 
Guidelines555-1,$ 104(2007). 
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I believeit is importantthat the reach of the exemptionandthe reach of stateinsurancelaw 

be the same. 

I Theproposed Exchange Act exemptionwould apply both to certainexistingtypes 

I of insurancecontractsandto t)?es of contractsthat are developedin the futureand that 

are registered assecuritiesunder the Securities Act. Theproposed exemption would 

t applyto indexed annuitiesthat are registeredunder the Securities Act However,the 

proposedExchangeAct exemptionis independent ofproposedrule 151A and would 

T applyto O?esofcontractsin addition to those that are covered by proposedrule 151A. 

I Thereare at least two t)?es of existing insurancecontractswith respect to which we 

t 

intendthat the proposed Exchange Act exemption wouldapply, contracts with so-called 

I "market value adjustment" C'MVA') featuresandinsurancecontractsthatprovidecertain 

guaranteedbenefitsin connection with assets held in an investor's account, such as a 

mutual fund, brokerage,or inveshrent advisoryaccount. 

I ContractsincludingMVA featureshave,for some time, been registeredunderthe 

T SecuritiesAct.8aInsurancecompaniesissuing contracts with these featureshave also 

compliedwith Exchange Act reporting requirements.85 havehistorica[MVA features 

I been associated with annuity and life insurance contractsthatguaranteea specified rate 

In order to protectthe insurer against the risk that a purchaser

I 
of retum to purchasers.86 


t SecudtiesAct Release.No. 6645, S!p&note 3 5, 51 FR at 20256-58.


See. e.s., ING Life Insurance and Annuity Company (AnnualReporton Form 10-K 

I (Mar.31,2008)); Protective Life InsuranceCompany(AnnualReport on Form 10-K 
(Mar.31,2008)); Union Security InsuranceCompany(ArutualReporton Form 10-K 
(Mar.3, 2008)). 

I Someindexed annuities also include MVA features. See. e.g., Pre-EffectiveAmendment 
No. 4 to Regisfiation Statementon Form S-l ofPHL Variable Insurance Company(File 

I 
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I may makewithdrawalsfiom the contractat a time whenthe market value of the insurer's 

t 

assetsthat supportthecontracthas declined due to rising interest rates,insurers 

t sometimeimposeanMVA upon surrender. Underan MVA feature, the insureradjusts 

theproceedsapurchaserreceivesuponsurrenderpriorto the end of the guaranteeperiod 

to reflect changesin the marketvalueof its portfolio securities supportingthe contract. 

I As a result, if a purchasermakesa withdrawal at a time when interest ratesare higher 

thanat the time of contractissuance(andthemarketvalue ofthe insurer'sassetshas 

I decreased),theproceedspayableuponsurrenderareadjusteddou'nrvardsBy contrast, if 

t interestrates are lowerthan at the time of contract issuance(andthemarketvalue ofthe 

insurer'sassetshas increased), theproceedspayableuponsurrenderare adjusted 

I upwards. 

I Morerecently,someinsurancecompanieshave registered underthe Securities 

Act insurancecontractsthatprovidecertainguaranteesin connection rvith assets heldin 

I aninvestor'saccount,suchas a mutual fund, brokerage, or investmentadvisory 

I account.s?As a result, the insuretsbecomesubject to ExchangeAct reporling 

requirementsifthey are not already subjectto those requirementsThesecontracts,often 

I called"guaranteedliving benefrts," are intended to provideinsuranceto the purchaser 

I 
against the risk ofoutliving the assets held in the mutual fund, brokerage,or investment 

I No. 333- 132399)(filedFeb. 7, 2007);Initial Regishation Statementon Form S-1 of ING 
USA Annuity and Life Insurance Company(FileNo. 333-133153) (filed Apr' 7, 2006); 
Pre-EffectiveAmendmentNo. 2 to Regishation Statement on Form S-3 of Allstate Life 

I InsuranceCompany(FileNo. 333-l17685) (filedDec. 20. 2004) 

See.e.g., PHL VariableLife tnsurance Company,File No. 333-137802 (FormS-1filed 

I 
Feb. 25, 2008); Genworth Life and Annuity Insurance Company,File No 333-143494 
(FormS-1filed Apr. 4, 2008). 
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I advisoryaccount. An example of a guaranteedliving benefit is a contract that 

guaranteesregularincomepayments for the life ofthe purchaserto the extent that the 

I value of thepurchaser'sinvestmentin the relevant account is not sufficient to provide 

t suchpayments. Such a confiact could, for example,guaranteethatif the purchaser 

withdrawsno more than five percent per yearofthe amount invested,and if withdrawals 

I andmarketperformancereducethe account value to a zero balance, the insurer will 

thereaftermakeannualpalrnentsto the purchaserin an amount equal to five percent of 

I 
I the amount invested. 

As noted above, theproposed Exchange Act exemption would also apply with 

respectto a guaranteeofa security if the guaranteedsecurityis subject to regulation 

T 
I understateinsurance1aw.88We are proposingthisprovisionbecausewe believe that it 

would be appropriateto exempt ftom Exchange Act reporting an insurer that provides a 

I 

guaranteeofan insurancecontract(thatis also a security) when the insurer wouldnotbe 

I subjectto ExchangeAct reporting if it had issued the guaranteedcontract. This situation 

may ariso, for example, when an insurance company issues a conhact that is a security 

andits affiliate, alsoan insurance company,providesa guaranteeofbenefitsprovided 

I under the first company's contract.se 

I 
Finally,theproposedexemptionwouldbe unavailable with respect to any security 

thatconstitutesanequity interest in the issuing insurance company. As a generalmatter, 

I TheSecuritiesAct defines "security" in Section 2(a)(l) ofthe Act [15U.S.C. 77b(a)(l)]. 

t 
Thatdefinitionprovides that a guaranteeofany ofthe instruments included in the 
definitionis alsoa secunty. 

I 
For example,an insurance companymay offer a registered variable annuity, and a parent 
or otheraffiliate ofthe issuing insurance company may act as guarantorfor the issuing 
company'sinsuranceobligationsunder the confact. 

I
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I anequityinterest in an insurer wouldnot be covered by the proposedexemptionbecause 

it woultl not be subject to regulation under stateinsurancelaw and often would be 

I publicly traded. Nonetheless,webelievethat the rule should expresslypreclude any 

t 
I securitythatconstitutesanequity interest in the issuing insurance companyfrom being 

coveredby the proposed exemption. Whereinvestorsown an equity tnterestin an issuing 

insurancecompany,andare therefore dependenton the financial condition of the issuer 

I 
for the value of that interest, we believe that they have a significant interest in directly 

evaluatingthe issuers' financialconditionfor themselves on an ongoing basis and that 

I ExchangeAct reportingis appropriate. 

Werequestcommenton the proposedexemotionand in particularon the 

I followineissues: 

t o Shouldlve provide insurance companieswith an exemption ftom the duty under 

Section15(d) of the Exchange Act to file reports required by Section l3(a) ofthe 

t ExchangeAct with respectto certain securitiesthat are also regulatedas 

t insurance?Shouldwemodi$ the exemptionin any way? 

. Whatsecuritiesshould be coveredby the proposedexemption? Should the 

I exemption,asproposed,onlybe available with respectto securitiesthat are either 

I subjectto regulation under state insurancelaw or are guaranteesof securities that 

aresubjectto regulation under state insurancelaw? Should the exemption apply 

I to indexed annuities, contractswith MVA features, and insurance contracts t.hat 

I 
T 

provide certain guaranteedbenefitsin connection with assets held in an investor's 

account,suchas a mutual fund, brokerage, or investment advisoryaccount? 

Shouldrve limit the exemption to all or any of those three types ofsecurities, or 

I
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I shouldu,ealsomaketheexemptionavailableto t}pes of securitiesthat may be 

I 

issued by insurancecompaniesin the future? 

I o If we adopt theproposedExchangeAct exemption' shouldthe adopted rule 

expresslyprovide that the exemptionis unavailable with respect to any secunty 

thatconstitutesanequityinterestin the issuing insurancecompany?Shouldthe 

I ruleexpresslyprovidethatthe exemption is unavailable with respect to debt 

I 
securities?Ifso, how should rve define the term"debtsecurities"so that it does 

not cover insuranceobligations? 

I 2. Conditionsto Exemption 

As described above,we believe that the proposedexemptionis necessary or 

t 
t appropriatein the public interest and consistent with theprotection of investors because 

ofstateregulationofinsurers'financialcondition and becauseof the of the existence 

I 

general absence of tradinginterestin insurance contracts.We are proposingthat the 

t ExchangeAct exemption besubjectto conditions that are designed to ensure thatboth of 

these factors are,in fact, present in cases where an insumnce company is permiftedto 

rely on the exemption.


I Resulationof Insurer'sFinancialCondition


I In order to rely on the proposedexemption,an insurer must file an annual 

statementof its financialconditionwith, and the insurer must be supervisedandits 

I financialconditionexaminedperiodicallyby, the insurance commissioner,bank 

I 
commissioner,or any agency or any officerperforminglike funcfions, of the insurer's 

I

t
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t domiciliarystate.eoThisconditionis intended to ensure thatan insurer claimingthe 

exemptionis, in fact, subject to state insuranceregulationof its financial condition' 

I Absentsatisfactionofthis condition,ExchangeAct reporting would not be duplicativeof 

T stateinsuranceregulation,and the proposed exemption would not be available. 

Absenceof TradingInterest 

I Theproposed Exchange Act exemption would be subject to two conditions 

I 
I 

intendedto insurethat there is no trading interestin securitieswith respect to whichthe 

exemptionapplies.First, the securitiesmaynot be listed, traded,or quoted on an 

exchange,alternativetradingsystem,elinter-dealerquotationsystem,ezelectronic 

communicationsnetwork,or any other similar system,network, or publication for trading 

t or quoting.e3This condition is designedto ensure thatthereis no established trading 

I 

I marketfor the securities. Second,the issuing insurancecompanymust take steps 

reasonablydesignedto ensure thata trading marketfor the securities doesnot develop, 

I includingrequiringrvritlennotice to, and acceptanceby, the insurancecompanypnor to 

anyassignmentor other transferof the securitiesand reserving the right to refuse 

assignmentsor other transfersofthe securities at any time on a non-discriminatory 

I 
I Proposedrule l2h-7(c). Q!. Section26(1)(2)(B)(ii)and(iii) ofthe investment Company 

Act [15 U.S.C.80a-26(0(2XB)(ii)and(iii)] (using similarlanguagein requirements that 

applyto insurance companiesthatsell variable insuranceproducts). 

I For this purpose,"altemative trading system"would have the same meaning as in 
RegulationATS. See 17 CFR 242.300(a) (definitionof "alternative trading system"). 

I For this purpose,"inter-dealerquotationsystem"would have the same meaning as rn 
ExchangeAct rule l5c2-11. See l7 CFR 240.15c2-11(e)(2) of"inter-dealer(definition 
quotation system"). 

I Proposedrule l2h-7(d). 

I
 58 

I 



I

l

I basis.eaThis condition is designedto ensure that the insurer takes reasonable stepsto 

ensuretheabsenceoftrading interest in the securities. We recognize thatinsurance 

t contractstlpically permit assignment in some circumstances. Theproposedcondition is 

I 
intended to permit these assignmentsto continue while requiring the insurer to monitor 

assignmentsand, if it observesdevelopment of trading interest in the securities,to step in 

I andrefuse assignments relatedto this trading interest.Weunderstandtlnt it is 

commonplacefor insurers today to include restrictions on assignments in their contracts 

I similarto those that wouldbe required by theproposedrule.es 

I Werequestcommentqenerallyon theprooosedconditionsto the Exchange Act 

exemptionand snecifically on the followins issues: 

I 
I . Are lhe proposedconditions appropriate? Will they help to ensure that the 

proposedexemptionis necessary or appropriate in the public interest and 

consistentwith the protectionofinvestors? 

I o Shouldwe, as proposed,condition the exemption on the insurer filing anannual 

T statementof its financial condition with its home state insurance regulator? 

Shouldwe require more or less ftequurt filings relating to financial condition, 

I e.g.,quartedy,semiannually,every two years,etc.? 

I 
o Shouldwe require, as a condition to the exemption, anypublicdisclosureofthe 

insurer'sfinancialcondition, either through fi1ing with us or by postingon the 

I insurer's Web site? Shouldwe require that aninsurerposton its Web site, or 

make available to investorson request, any reports offinancial conditionthat it 

t 94 Proposedrule l2h-7(e). 

I 95 
$99Roth,ggpg note72, at 4 ̂ .4. 
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t files with state insuranceregulatorsor any third-party ratings of its claims-paying 

ability? Should we require, as a condition to the exemption, an insurer to report 

I to the Commission, discloseto its contract owrlers, and,/or publiclydiscloseany 

I 
materialdisciplinaryactionundertaken,or material deficiency identified by, a 

stateinsurance regulator thatrelates to the insurer's financial condition or any 

I othermatter? 

o Shouldwe require, as a condition to the exemption, that the insurer be subject to 

I 
I supervisionandperiodicexaminationof its financial condition by its home state 

regulator,asproposed? Is theproposedcondition consistent with state insurance 

regulation?Are there other conditions that should be imposed relating to 

I supewisionby the state insurance regulator? 

t . Should the ExchangeAct exemption include conditions designedto limit trading 

interestin the securities? Ifso, are the proposedconditions appropriate? Does 

I theproposedruleplaceappropriaterestrictionson transfers of securities with 

respect to which the exemption is claimed without unduly restricting transfers in a 

mannerthat would be harmful to investors' inlerests? 

I IV. GENERALREQUESTFORCOMMENTS 

TheCommissionrequestscommenton the rules proposedin this release, whether 

any further changes to our rules are necessary or appropriate to implement the objectives 

t of our proposedrules, and on other mattersthat might affect the proposalscontainedin 

thisrelease. 

T 

I 

t

I
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I Y. 	 PAPERWORKREDUCTIONACT 

A. Background 

I Proposedrule 1 5 1A contains no new "collection of information" requirements 

I 
t rvithinthe meaning of the PaperworkReductionAct of 1995 C'PRA').

nuHo*"u"r, *" 

believethatproposedrule 151A would, if adopted, result in an increase in thedisclosure 

burdenassociatedwith existing Form S-l as a result of additional filings that would be 

made on Form S- I .e7 Form S- I contains "collection of information" requirementswithin 

I themeaning of the PRA. Althoughwe are not proposingto amend Form S-1, we are 

I submittingtheForm S-1 "collectionof information"("FormS-1(OMB ControlNo' 

3235-0065),which we estimate would increaseas a result of proposedrule l5lA, to the 

I Officeof Management andBudget('OMB) for review and approval in accordance with 

I the PRA.eB 

We adopted existing Form S- 1pursuantto the Securities Act. This form sets 

I forth the disclosure requirementsfor registration statements thatarepreparedby eligible 

I 
issuersto provideinvestorswith the information they need to make informed investrnent 

decisionsin registered offerings. We anticrpate that indexed annuities that register under 

t the Securities Act rvouldgenerallyregisteron Form S-1.ee 

I tu 44 u.s.c. 3501 et sec. 

t t  17 cFR 239.11.  

I n' 	 44 u.s.c. 3507(d); 5 cFR 1320.11. 

T 
tt 	 So-" Securiti€s Aot offerings are registered on Form S-3 [7 CFR 239.13]. We do not 

believe that proposedrule 151A would have any significant irnpacton the disclosure 
burden associated with Form S-3 because we believe that very few insurance companies 
that issue indexed annuities would be eligible to register thos€ conhactson Form S-3. In 

I orderto be eligible to file on Form S-3, an issuer, must, among other things, have ltled 
ExchangeAct reports for a periodofat least 12 calendar months. General Instruction 

I	 o l  

t 

http:1320.11


t

t

I The hours and costs associated with preparingdisclosure,filing forms, and 

retainingrecordsconstitutereporting and cost burdens imposed by the collection of 

I information.An agency may not conduct or sponsor, and a person is not required to 

t respondto, a collection of information unless it displays a cunently valid OMB control 

number. 

I The information collectionrequirementsrelated to registration statementson 

Form S-1 are mandatory. There is no mandatory retention period for the information 

I 
I disclosed,and the infomation disclosed wouldbe made publiclyavailableon the 

EDGAR filing system. 

B. Summaryof Information Collection 

I Becauseproposedrule 151A would affect the number offilings on FormS-1but 

t not the disclosurerequiredby this form, we do notbelievethat the amendments will 

imposeany new recordkeeping or infotmation collection requirements. However, we 

t expectthat some insurance companies will register indexed annuitres in the future that 

T 
they would notpreviously have registered. We believe this will result in an increase in 

the number ofannual responsesexpectedwith respect to Form S-l and in the disclosure 

T I.A.3, of Form S-3. Very few insurance companiesthat issue indexed annuities today are 

I 
currently eligible to file Form S-3 . Further, if we adopt theproposedExchangeAct 
reporting exemption, insurancecompaaiesthat issue indexed annuities and rely on the 
exemptionwould not meet the eligibility requirementsfor Form S-3. 

We also do not believe that the proposedrules would have any signif,rcant impact on the 

I disclosureburden associated with reporting under the Exchange Act on Forms l0-K, 
l0-Q, and 8-K. As a result ofproposed nrle 12h-7, insurance companieswould not be 
required to frle Exchange Act reports on these forms in connection with indexed aruruities 

I 
t that are registered under the Securities Act. While proposedrule 12h-7 would permit 

some insurance companies that are currently required to file Exchange Act reports as a 
result ofissuing insurancecontractsthat are registered under the Securities Act to cease 
filing those reports, the number of such companiesis insignificant compared to the total 
number of Exchange Act reporling companies. 
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I burdenassociatedwith Form S-1. At the sametime, we expect that, on a perresponse 

basis,proposedrule l51A would decrease the existing disclosureburden for Form S-1 . 

t This is because the disclosure burdenfor each indexed annuity on FormS-1is likely to 

t be lower than the existingburdenperrespondentonForm S-1. The decreased burdenper 

responseonForm S-1 wouldpartiallyoffset the increasedburdenresulting flom the 

I increasein the annual number ofresponseson Form S-1. We believe that, in the 

t 
I 

aggregate,the disclosure burdenfor Form S-1 would increase ifproposed rule 151A were 

adopted. 

C, PapenvorkReductionAct Burden Estimates 

Forpurposesof the PRA, we estimate that our proposalwill result in an annual 

I increasein thepapenvorkburdenfor companies to comply with the FormS-1collection 

I of informationrequirementsof approximately 60,000hoursof in-house company 

personneltime and approximately$72,000,000for thesewices of outside professionals. 

I These estimates representthe combined effect ofan expected increasein the number of 

I annual responses onForm S-1 and a decrease in the expected burdenperresponse. These 

estimatesincludethe time and the cost of preparingand reviewing disclosure, filing 

I documents,andretaining records. Our methodologiesfor deriving the above estimates 

I 
I 

arediscussedbelow. 

We are proposinga new definition of"annuity contract" that, on a prospective 

basis,would define a class ofindexed armuitiesthatare not "annuitycontracts"or 

"optional annuiry contracts"for purposesof Section 3(a)(8) ofthe SecuritiesAct, which 

I providesanexemptionunder the Securities Act for certain insurance contracts.These 

I

I o-) 

I 
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I

I indexedamuitieswould, on aprospectivebasis,be tequired to register under the 

SecuritiesAct on Form S-1.loo 

I Increasein Number of AnnualResoonses 

I 
Forpurposesof the PRA, wa estimate thattherewouldbean annual increaseof 

400responseson Form S-1 as a result ofthe proposal. In 2007, there were 322 indexed 

I annuitycontractsoffered.l0lForpurposesof the PRA analysis, we assume that 400 

I 
indexedannuitieswill be offered eachyear. This allows for some escalation in the 

number of contracts offeredin the futureover the number offered in 2007. Our Office of 

I EconomicAnalysishasconsideredthe effect ofthe proposedrule on indexed annuity 

contractswith typical termsandhas determined thatthese contracts would not meet the 

T 
I definitionof"annuif contract"or "optional annuity contract" if they were to be issued 

afterthe effective date ofthe proposedrule,if adopted asproposed.Therefore,we 

assumethatall indexed annuitiesthatare offered will be registered, andthat each ofthe 

I	 400 registered indexedannuitieswouldbe the subject ofone response peryearon Form 

I S-1,102resultingin the estimated annualincreaseof400 responsesofForm S-l 

I 
I Some Securities Act offerings areregisteredon Form S-3, but we believe that very few, if 

any,insurancecompaniesthatissue indexed annuities would be eligible to register those 
confractson Form S-3. See supra note 99. 

t l 0 l 	 NAVA, qple note6, at 57. 

102 Annuitycontractsare typically offeredto purchaserson a continuous basis, and as a 

t result,an insurer offering an annuityconhact that is registered underthe S€curities Act 
generally wouldbe required to update the registration statementonce a year. $pgSection 
10(a)(3) of the Securities Act [15U.S.C, 77j(aX])l (whenprospectususedmore than 9 

I	
monthsafter effective date ofregistration statement,information therein generally 
requiredto be not more than 16 months old). 
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I Decreasein ExpectedHoursPer Response 

Forpurposesof the PRA, we estimate that there would be a decrease of 265 hours 

t perresponseon Form S-l as a result ofour proposal.Cunent OMB estimatesandrecent 

I Commissionrulemaking estimate the hours perresponseon Form S-1 as 1,176.103The 

cunenthour estimate representsthe burden for al1 issuers,both large and small. We 

I believethatregistrationstatementson Form S-1 for indexed annuities would result in a 

T 
t significantlylov'ernumberofhoursperresponse,which, based on our experience with 

other similar contracts,we estimate as 600 hoursperindexed annuity response on Form 

S-1. We attribute this lower estimate to nvo factors. First, the estimated 400 indexed 

annuityregistrationstatementswill likely be filed by far fewerthan400 different 

I anda significant partof the information in each of the multiple 

I registrationstatementsfiled by a single insurancecompany will be the same, resultingin 

economiesof scale with respect to themultiple filings. Second, many of the 400 

I responseson Form S-l eachyearwill be annual updates to registmtionstatementsfor 

insurancecompanies,loa 

I existing contracts, rather than new registration statements, resulting in a significantly 

lower hour burden than a new registration statement. I 05 Combining our estimate of 600 

t hoursperindexed annuity responseon Form S-1 (for an estimated 400 responses) with 

I 
the existing estimate of 1,176 hours perresponseonFormS-1(for an estimated 471 

I gggSecuritiesAct ReleaseNo. 8878 (Dec.19,2007)[72FF.73534,73547(Dec.2'7, 

I 
2007)1. 

The 322 indexed annuities offered in 200?were issued by 58 insurance companies.gg9 
NAVA, gqp14note 6, at 57. 

I !89 Stlple note 102. 
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ournew estimate is 911 hoursperresponse(((400x 600) + (471 x 

1,176)/871).  

I Net Increasein Burden 

T responses),106 

I 
To calculate the total effectof the proposedrules on the overall compliance 

burclenfor all issuers, largeand small, we added the burden associatedwith the400 

T additionalForms s-1 t.hatwe estimate will be filed annually in the future and subtracted 

the burden associatedwith our reduced estimateof 91 I hours for each ofthe current 

I 
I estimated471 responses. we usedcurrent oMB estimatesin our calculation of the hours 

and cost burden associatedwith preparing, reviewing, and filing Form S-1. 

Consistentwith current OMB estimatesand recent Commission rulemaking,lo?we 

I estimatethat25%of the burden ofpreparationofForm S-1 is carried by the company 

I internallyand that 75% of the burden is carried by outside professionalsretainedby the 

issuer at an avetage costof $400perhour.l08Theportionof the burden carried by 

outsideprofessionalsis reflectedasa cost, while the burden carried by the company I 
I internallyis reflected in hours. 

Thetables below illustrateour estimates concemingthe incremental annual 

I complianceburdenin the collection of informationin hours and cost for FormS-1. 

I

T See Supporting Statement to the Office of Management and Budget under the PRA for 

SecuritiesAct Release No. 8878, availableat: 

I htto://www.reginfo.sov/oublic/do/DorvnloadDocument?documentlD:61283&version:1 

107 
Sg9SecuritiesAct Release No. 8878, Sgpgnote 103,72 FR at 7354'7 . 

I !!. at n. 110 and accompanying text. 
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t IncrementalPRA Burden Due to Increased Filinqs 

EstimatedIncreasein IncrementalBurden 

I AnnualResponses 
Hours/Response (hours) 

400 911  364,.100 

I IncrementalDecreasein PRA Burden Due to Decrease in Hours Per Response 

I Estimated Decrease in CurrentEstimated Number IncrementalDecrease 
Hours/Response of Annual Filings in Burden (hours) 

(26s) 471 (124,800) 

I Summaryof Change in Incremental ComplianceBurden 

I Incremental Burden 25Yo Issuer 7570Professional $40O/hr. 

I 
(hours) (hours) (hours) ProfessionalCost 

240,000 60,000 180,000 $72,000,000 

D. Requestfor Comment 

I Pursuantto 44 U.S.C.3506(c)(2)(B),we request commentsto: (1) evaluate 

whether the proposedcollectionsof information are necessary for the proper performance 

ofthe functions of the agency,includingrvhethertheinformationwouldhavepractical 

I utiliry; (2) evaluate the accuracyofour estimate of the burden ofthe proposedcollections 

I 

I 

of information; (3) determinewhether there are ways to enhancethequality,utility, and 

t clarity ofthe information to be collected; and(4) evaluate whether there are waysto 

minimize the burden of thecollectionsof information on those who are to respond, 

including through the use of automated collection techniques or other forms of 

I information technology. We notethatthe PRA burden will dependon the number of 

I indexed annuity contractsthat,under any rule we adopt, are not "annuity contracts," and 

thereforewill be required to register under the SecuritiesAct. We have assumed,for 

T purposesof the PRA, that all indexed annuities wouldnot be "annuiry contracts" under 

t
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I therule and that, if the proposedrule were adopted, they wouldberequired to be 

registeredunderthe Securities Act. We requestcommentregarding this assumption and, 

I moregenerally,on the percentage,or number, ofindexed annuitiesthat would be 

t required to register under the Securities Act if the proposedrule were adopted. 

Personssubmitting comments on the collection of information requirements 

T shoulddirect the comments to OMB, Attention: Desk Officer for the Securities and 

t 
I 

Exchange Commission, Office of Information and Regulatory Affairs,Washington,DC 

20503,andshould send a copy of the comments to Officeofthe Secretary,Securitiesand 

ExchangeCommission,100 F Street, NE, Washington, DC 20549-9303, with reference 

to File No 57-14-08.Requestsfor materials submittedto OMB by the Commissionwith 

T regard to this collection of information should be in writing, refer to File No. 57-14-08, 

t and be submitted to the SecuritiesandExchange Commission, Records Management 

Office, 100 F Street,NE, Washinglon, DC 20549-1110. OMB is required to make a 

decision conceming thecollections of information between 30and60 days after I 
I publicationof this release. Consequently, a comment to OMB is best assured of having 

its full effect if OMB receives it within 30 davs of publication. 

t VI. COSTIBENEFITANALYSIS 

I 
I 

The Commission is sensitive to the costs and benefits imposed by its rules. 

Proposedrule 151A is intended to clariff thestatus under the federal securities laws of 

indexed annuities, under which paymentsto the purchaserare dependent on the 

performanceofa securitiesindex. Section 3(a)(8) ofthe Securities Act providesan 

I 
I exemptionfor certain insurance contracts, The proposedrule would prospectively 

define certain indexed annuitiesas not being "annuitycontracts"or "optionalannuity 

I 68 

t 



I

I

I contracts"under this insurance exemptionifthe amounts payableby the insurer underthe 

contractare more likely than not to exceed the amountsguaranteedunder the contract. 

I With respectto these annuities, investorswould be entitled to all the protectionsof the 

I 
federal securities laws, including full and fair disclosure and sales practice protections. 

We are alsoproposingnerv rule l2h-7 under the Exchange Act, which would exempt 

T certain insurance companiesfrom Exchange Act reporting with respect to indexed 

annuitiesand certain other securities thatare registered under the Securities Act and 

I regulatedas insurance under state law. 

I A. Benefits 

Possible benefits ofthe proposedamendmentsinclude the following: 

I (i) enhanceddisclosureof information neededto make informed investment decisions 

I about indexed annuities; (ii) salespracticeprotections$'ould apply with respect to those 

indexedannuitiesthatare outside the insurance exemption;(iii) greater regulatory 

I certainrywith regard to the status ofindexed armuities underthefederalsecuritieslaws; 

I 
(iv) enhanced competition; and(v) relief from Exchange Act reporting obligations to 

insurersthat issue certain securities that are resulatedasinsurance under state law. 

I Disclosure 

t 
I 

Proposedrule 15lA would extend the benefits of full and fair disclosure under the 

federal securities lawsto investors in indexed annuities that, under the proposedrule, fall 

outsidethe insurance exemption. Without such disclosure, investorsface significant 

obstaclesin making informed investmentdecisionswith regard to purchasingindexed 

I annuities that exposeinvestorsto securities investmentrisk. Extending the federal 

t
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T securitiesdisclosureregime to such indexed annuitiesthatimpose securities investment 

risk should helpto provide investors with the information they need. 

I Disclosuresthatwouldbe required for registeredindexedannuitiesinclude 

I 
I 

informationabout costs (suchas surrender charges);the method of computing indexed 

return(e.g.,applicableindex,method for determiningchange in index, caps, participation 

rates, spreads); minimumguarantees,aswell as guarantees,or lack thereof, with respect 

to the method for computing indexed retum; and benefits (lumpsum,as well as annuif 

I 
I anddeath benefits). We think thereare significant benefits to the disclosuresprovided 

under the federal securities laws. This infomation rvill be publicand accessible to all 

I 

investors,intermediaries,thirdparlyinformationproviders,andothers through the SEC's 

t EDGAR system. Public availabilityof this informationwould be helpful to investorsin 

making informed decisions aboutpurchasingindexedannuities.The information would 

enhanceinvestors' ability to compare variousindexed annuities and also to compare 

t indexedannuities with mutual funds, variableannuities, and other securities and financial 

I 
products.Thepotential liability for materially false and misleadingstatementsand 

omissionsunder the federal securities lawswould provideadditional encouragement for 

I accurate,relevant, and complete disclosuresby insurers that issue indexed annuities and 

I 
I 

b)'the broker-dealerswho sell them.loe 

In addition, we believe thatpotentialpurchasersof indexed annuities that an 

insurerdetermines do not fall outside the insurance exemption under the proposedrule 

I 
109	 See. e.s., Section 12(aX2) of the Secudties Act [15U.S.C. 71(aX2)] (imposingliability 

formaterially false or misleadingstatementsin a prospectusor oral communication, 
subject to a reasonablecaredefense).S99-4lsgSection10(b)ofthe ExchangeAct [15 
U.S.C.78jo)l; rule 10b-5 under theExchangeAct u7 CFR 240.10b-51; 

I 
Section 17 ofthe 

SecuritiesAct [5 U.S.C.77q](generalantiftaudprovisions). 
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T

T may benefit flom enhanced informationavailableas a result of the proposedrule. An 

indexedannuiry that is not registered under tlre Securities Act after the adoption of 

I proposedrule 151A would reflect the insurer's deterrninationthat investors in the annuity 

T 
would4q!receivemore than the amountsguaranteedunder the conkact at least half the 

time. This informationwould help a purchaserto evaluate thevalue ofthe index-based 

T retum. 

SalesPracticeProtections 

I 
T Investonwould also benefit because, under the federal securitieslaws,persons 

effectingftansactionsin indexed annuities that fall outside the insurance exemption under 

proposedrule I 5l A would be required to be registered broker-dealersor become 

I	 associatedpersonsof a broker-dealer through a networking arangement. Thus,the 

I broker-dealersalespractice protections would apply to transactions in registered indexed 

annuities. As a result, investors whopurchasethese indexed annuities after the effective 

T date ofproposed rule 151A would receive the beneftts associated with a registered 

thatare suitable. The 

registeredrepresentativeswhosellregisteredindexed aruruities would be subject to 

I supewisionby the broker-dealer with which they are associated. Both the selling 

I	 representative'sobligationto make only recommendations 

would be subject to the oversight of 

t FINRA.T r0 The registered broker-dealerswouldalso be requiredto comply with specific 

broker-dealerand its registered representatives 

t 
T 

I r0 	 Cf. NASD Rule 2821 (recentlyadopted rule designed to enhance broker-dealers' 
complianceand supervisory syst€ms andprovidemore comprehensive and targeted 
protection to investors regarding defenedvariableannuities).$99Order Approving 
FINR-A.'SNASD Rule 2821 Regarding Members' Responsibilities for Deferred Variable 

t Annuities(ApprovalOrder), Securities ExchangeAct Release No. 56375 (Sept.7,2007), 
72FP.52403 CorrectiveOrder, Securities (Sept.13,2007)(SR-NASD-2004-183); 
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I books and records, supervisory, and other compliancerequirementsunder the federal 

securitieslaws,as well as be subject to the Commission's generalinspectionsand,where 

I warranted,enforcementpowers. 

T 
RezulatowCertainty 

Proposedrule I 5lA wouldprovide the benefit of increased regulatorycertainty to 

I insurancecompaniesthatissueindexedannuitiesand the distributors who sell them, as 

well as to purchasersof indexed annuities. The status of indexed annuitiesunder the 

I 
I federalsecuritieslawshas been uncertainsince their introductionin the mid-1990s. 

Underexistingprecedents,the status ofeachindexedannuity is determined basedon a 

facts and circumstances analysisof factors that have been articulatedby theU.S. 

I SupremeCourt. Proposedrule 15lA would bringgreatercertaintyinto this area by 

I defininga class ofindexedannuitiesthat are outside the scope of the insurance 

exemptionand by providing that an insurer'sdetermination,in accordance with the 

I proposedrule, would be conclusive. 

I Enhanced Competition 

Proposedrule 151Amay result in enhanced competitionamong indexed 

t annuities,aswell as between indexed annuities and other competing financial products, 

I 
I 

such as mutualfundsandvariable annuities. Proposedrule l51A would result in 

enhanceddisclosure,and, as a result, more informedinvestmentdecisionsby potential 

investors,which may enhancecompetitionamong indexed annuities and competing 

products.Thegreaterclaritythatresults from proposedrule 151A may enhance 

I 
I 

ExchangeAct Release No. 563754 (Sepl. 14,2007),12 F R 53612 (September19,2007) 
(SR-NASD-2004-183)(conecting the rule's effective date). 
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t competitionaswell because insurerswho may have been reluctantto issue indexed 

annuitieswhile theirstatuswas uncertain may now decide to enter the market. Similarly, 

I registeredbroker-dealerswho currently may be unwilling to sell unregistered indexed 

annuitiesbecauseoftheir uncertain regulatory status may become willing to sell indexed 

t 
t annuities that areregistered,thereby increasing competition among distributors of 

indexedannuities. Further, we believe that the proposedExchangeAct exemption may 

enhancecompetition among insurance productsandbetween insurance productsand 

t other financial productsbecausethe exernption mayencoutageinsurersto innovate and 

I introduce a rangeofnew insurance contractsthat are securities, since the exemption 

would reduce theregulatorycosts associated with doing so. Increased competitionmay 

t benefit investors through improvements in the terms of insuranceproductsand other 

I financialproducts,suchas reductions ofdirect or indirect fees. 

Relief flom ReportinqObligations 

I In addition, the proposedexemptionfrom Exchange Act reporting requirements 

I 
with respect to certain securities that are regulated as insurance under state law would 

provide a cost savings to insurers. We have identified approximately 24 insurance 

t companiesthat currently are subject to Exchange Act repoding obligations solely as a 

result of issuing insurance contractsthat are securities andthatwebelievewould,if we 

t adoptproposedrule 12h-7 , be exempted from Exchange Act reporfing obligations.rllWe 

I t l l  In addition,if we adopt both proposedrules 1514' and l2h-7, insurers that currently are 

I 
I 

not ExchangeAct reporting companies and that would berequiredto register indexed 
annuitiesundertheSecuritiesAct could avail themselves ofthe Exchange Act exemption 
andobtain the benefits ofthe exemption. We have not included potential cost savings to 
thesecompaniesin our computation becausethey are notcurrently Exchange Acl 
reportingcompanies. 

I
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estimatetlat, each year, theseinsurersfile an estimated 24 annualreports on Form l0-K, 

I 
72 quarterly reports on Form 10-Q, and 26 reports on Form 8-K.l 12Based on current cost 

t estimates,we believe that the total estimated annual cost savings to these companies 

13 

t 
would be approximately$15,414,600.r 

Costs 

t While ourproposalwouldresult in significant cost savings for insurers as a result 

of the proposedexemptionftom ExchangeAct reporting requirements, we believe that 

t therewould be costs associated with the proposal.These would includecostsassociated 

t with: (i) determiningunderproposedrule l51A whether amounts payableby the insurer 

under an indexed annuity aremore likely than not to exceed the amountsguaranteed 

t under the contract;(ii) preparing and filing required Securities Act registrationstatements 

andprovidingthemto investors;I with the Commission; (iii) printing prospectuses 

I 
I 12 These estimates are based on the requirement to file one Form 10-K each yearand three 

Forms10-Q each year,andon our review ofthe actual number ofForm 8-K filings by 
theseinsurers in calend,f year2007. 

I 
rrr This consists of$8,748,950 athibutableto internalpersonnelcosts,representlng49,994 

burdenhours at $175perhour,and$6,665,600attributableto the costs ofoutside 
professionals,representing16,664 burden hours at $400perhour. Our estimates of$175 
perhour for intemal time and$400perhours for outside professionalsare consistent with 

I the estimat€s that we have used in recent rulemaking releases, 

I 
Ourtotal burden hour estimate for Forms 10-K, 10-Q, and 8-K is 66,658hours, which, 
consistentwitl current OMB estimatesand recent Commission rulernaking, we have 
allocated7 5yo (49,994hours)to the insurers internallyand25%(16,664hottrs) to outside 
professionaltime. S99SupportingStatementto the Ofhce of Management and Budget 
under the PRA for Secudties Act Release No. 8819, available at: 

I htto://www.reginfo.gov/public/do/DownloadDocument?documentlD:42924&version=1. 
The total burden hour estimate $/as derived as follows. The burden attributableto Form 
10-K is 52,704 hours, representing24 Forms l0-K at 2,196 hours per Form 10-K. The 

I 
I 

burdenattributableto Form 10-Qis 13,824 hours, representing 72 Forms l0-Q at 192 
hoursperForm 10-Q. The burden athibutable to Form 8-K is 130 hours, representing 26 
Forms 8-K at 5 hours per Form 8-K. The burden hours perresponsefor Form 10-K 
(2,196hours),Form 10-Q (192 hours), and Form 8-K (5 hours)areconsistentwith 
current OMB estimates. 

T
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I

T (iv) enteringinto a networking arrangementwith a registered broker-dealer for those 

entitiesthat are not currently partiesto a networking arrangementor registered as broker-

I dealersand that intend to distribute indexed annuities that are registeredas securities;l la 

t	
(v) loss ofrevenue to insurance companiesthat determine to cease issuingindexed 

annuities;and(vi) diminishedcompetitionthatmay result if someinsurancecompanies 

I ceaseissuing indexed annuities. 

DeterminationUnderProposedRule 151A 

I Insurersmay incur costs in performingthe analysis necessaryto determine 

I rvhetheramountspayableunder an indexed annuity would be more likely than not to 

exceedthe amounts guaranteedunderthe contract. This analysis calls for the insurer to 

I analyze expected outcomesundervarious scenarios involving different facts and 

circumstances.Insurers routinely undertakesuchanalysesfor purposesofpricing and I 
hedgingtheir contracts.l 15As a result, r,r'ebelievethat the costs of undertaking the 

I analysisfor purposesof theproposedrule may not be significant. However, tle 

I 
determinationsnecessaryunder the proposedrule may result in some additional costs for 

insurers that issue indexed annuities, eitherbecausethe timing of the determination does 

I not coincide with other similar analysesundertakenby the insurer or because the level or 

I 
type of actuarial and legal analysis that the insurer would determine is appropriateunder 

I	 l l 4  While some distributors may register as broker-dealers or cease dishibuting indexed 
amuities that would be required to be rcgistered as a result ofproposed rule 151A,based 
on our experiencewith insurancecompaniesthat issue insurance productsthat are also 

I 
securities,we believe that the vast majority would continue to distribute those indexed 
amuities via networking arangementswith registeredbroker-dealers,as discussed 
below. 

I	 l t 5  SeesenerallyBlackand Skipper, ggp14note 39, at 26-47, 890-899. 
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I theproposed rule is different or greaterthanthat undertaken for other purposes,or for 

othsrreasons.Thesecosts,if any,couldincludethe costs of software, aswell as the 

I costs of intemalpersonnelandextemalconsultants(q4., actuarial, accouniing, legal). 

I 
I 

SecuritiesAct Reeishation Statements 

Insurerswill incur costsassociatedwith preparingand filing regishation 

statementsfor indexedannuitiesthat are outside the insuranceexemptionas a result of 

proposedrule 151A. These include the costs ofpreparingand reviewing disclosure, 

I 
I filing documents, andretainingrecords.As noted above, our Office of Economic 

Analysishas considered the effect ofthe proposedruleon indexed annuity contractswith 

tlpical termsand has determinedthat these contractswould not meet the definition of 

I 
I "annuity contract" or "optional annuity contract"ifthey were issued after the effective 

date of the proposed rule, if adopted asproposed. For purposesof the PRA, we have 

estimatedan annual increasein the paperwork burden for companies to comply with the 

I proposedrules to be 60,000 hours ofin-house companypersonneltime and $72,000,000 

I for services of outside professionals.We estimate that the additional burden hours ofin­

house company personneltimewould equal total internal costs of $10,500,000116 

I annually,resultingin aggregate annualcosts of $82,500,000t l? for in-house personnel 

I 
and outside professionals.These costs reflect the assumptionthat filings will be made on 

Form S-1 for 400 contracts eachyear,whichwemade for purposesofthe PRA 

I 
T 

1 1 6  This cost increaseis estimated by multiplying the total annual hour burden (60,000hours) 
by the estimated howly wage rate of $175perhour- Consistent with recent rulemaking 
releases,we estimate the value of workperformed by the company internally at a cost of 
$ 175per hour. 

I t t l  (in-house personnel) (outside professionals). $10,500,000 + $72,000,000 
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andProviding them to Investors 

Insurerswill also incur costs to printandprovide prospectuses 
I Costsof Printing Prosoectuses 

to investors for 

t indexed annuities that are outsidethe insurance exemption as a result of proposedrule 

I 
151A. Forpurposesof the PRA, we have estimated that registration statementswouldbe 

filed for 400 indexed annuities per year. We estimate that it would cost$0.35to print 

I eachprospectusand$1.21to mail each prospectus,lrsfor a total of$L56 per 

prospectus.lle These estimates wouldbe reduced to the extent that prospectusesare 

I 
I delivered in personor electronically, or to the extent that SecuritiesAct prospectusesare 

substitutedfor written materials used today, rather than being deliveredin addition to 

those materials. 

I with Reqistered 

I Proposedrule 151A mayimpose costs on indexed annuity distributors that are not 

currentlypartiesto a networking arrangementor registered as broker-dealers. While 

I these entities may choose to registeras broker-dealers, 

NenvorkinqArraneements Broker-Dealers 

in order to continue to distribute 

I indexed annuities thatareregisteredas securities, these distributors would likely enter 

l t 8  These estimates reflectestimatesprovidedto us by Broadridge Financial Soluticns, Inc., 

I in connection with our recentproposalto create a summary prospectus for mutual funds. 
The estimates dependon factors such as pagelength and number of copiesprintedand 
not on the content of the disclosures. Becausewe believe that these factorsmay be 

I 
reasonablycomparable we believe for indexed annuity and mutualfundprospectuses, 
that it is reasonable to use these estimates in the context of indexed amuities. Sge 
Memorandumto File number S7-28-07 regarding October 27, 2007 meetingbetween 
Commission staff members and representatives ofBroadridge Financial Solutions, Inc­

t (Nov.28, 2007). Thememorandumis available for inspection andcopying in File No. 
57-28-07 in the Commission's Public Reference Room and on the Commission's Web 
site at http://www.sec, eov/comments/s7-28-07ls72807-5.pdf. 

I We note that we solicit specific comrnent on the average number ofprospectuses that 
would be provided each yearto offerees and/or purchasersofa registered indexed 

I 
annuity. This information may assist us in estimating an aggregatecost for printhg and 
providing prospectuses. 
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I into a networkingarrangementwith a registered broker-dealer. Under these 

arrangements,anaffiliated or third-partybroker-dealerprovidesbrokerageservices for an 

t insuranceagency's customers, in connection with transactions in insuranceproductsthat 

I 
are also securities.Enteringinto a networking arrangementwouldimpose costs 

associatedwith contracting with the registeredbroker-dealerregardingthe terms, 

I conditions,and obligations of each partyto the arrangement.Weanticipatethat a 

distributorwould incur legalcosts in connectionwith enteringintoa networking 

I 
I anangementwith a registered broker-dealer,asrvellas ongoing costs associatedwith 

monitoring compliance with the terms of the networking arrangement.l20 

PossibleLoss of Revenue 

I Insurancecompaniesthat detemine that indexed annuities are outside the 

t insuranceexemptionunderproposedrule 151A could either choose to register those 

annuitiesunder the Securities Act or to ceaseselling those annuities. If an insurer ceases 

I sellingsuch annuities, the insurer may experience a loss of revenue. The amount of lost 

T 
revenuewould depend on actual revenuesprior to effectiveness of theproposedrules and 

to the particulardeterminationsmade by insurers regarding whether to continue to issue 

I registeredindexedannuities.The loss ofrevenue may be offset, in whole or in part,by 

I 
I 

gainsin revenue from the sale ofother financialproducts,aspurchasers'needfor 

financialproductswill not diminish. Thesegainscould be experienced by the same 

insurers who exit the indexed annuitybusinessor they could be experienced by other 

insurancecompaniesor other issuersof securities or other financial products. 

T 
I 

We note that we solicit specific comment on the trumber of entities that are distributors of 
indexed annuities, andon how many are partiesto a networking arrangement. 
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I PossibleDiminishedCompetition 

There could be costsassociatedlvith diminishedcompetitionas a result ofour 

I proposedrules. In order to issue indexed annuities that are outside theinsurance 

exemptionunderproposedrule 151A, insurers would be required to register those 

I 
t annuitiesas securities. If some insurersdetemine to cease issuingindexed annuities 

rather than undertake theanalysisrequired by proposedrule 15lA andregister those 

annuitiesthat are outside the insuranceexemption under the proposedrule, there will be 

I	 fewer issuers ofindexedannuities,which may result in reduced competition.Any 

I reduction in competition may affectinvestorsthroughpotentiallylessfavorable terms of 

insuranceproductsand other financialproducts,such as increasesin direct or indirect 

I fees. Any reduction in competition must be consideredin conjunction with thepotential 

t enhancementsto competition that are described in the Benefits secl'ron,above. 

B. Request for Comments 

I We request commentson all aspects of this cost/benefit analysis, including 

identification ofany additional costs or benefits that may result from theproposed 

amendments.We also solicit comment on any altematives to the ptoposal in light of the 

I cost-benefitanalysis. Commenters are requested to provideempiricaldata and other 

I 

I	
factual support for their views to the extent possible.In particular,we request comment 

on the following issues: 

I	 o Are our quantitativeestimatesofbenefits and costs correct? Ifnot, how should 

they be adjusted? 

I 
I r What are the costs associatedrvithdeterminingwhetheramountspayableunder 

an indexed annuity would be more likely than not to exceed the amounts 

t	 7 0  
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I 

guaranteedunder the contract? Are valuation and hedging models currently in 

use readily adaptablefor the purposesof this calculation? How much, if any, 

I additionalcostwould this representfor insurers over and above the costs they 

routinelyincur for the analysisnecessaryfor pricingand hedging contracts, or for 

I 
I otherpurposes? 

Wehave estimated that400 indexed annuity contracts would be registered on 

Form S-i eachyear. Is this an accurate estimate,or is it too high or too low? 

I 
t Whatpercentageof indexed annuitiescunently offered would not be considered 

"annuity contracts" or "optional annuity contracts" underproposedrule 151A? 

Whatwould the costs ofprinting andprovidingprospectusesbe for indexed 

I annuitiesthatare outside the insuranceexemptionunderproposedrule 15lA? 

t What would theper prospectus printingandmailing costs be? Onaverage,how 

manyprospectuses indexed annuity would be providedeachyearfor a registered 

I to offerees and/orpurchasers?To rvhat degree u'ould prospectusesbe delivered 

I 
by mail, in person,or electronically?To what degree would SecuritiesAct 

prospectusesbeprovidedin lieu of written materials used today? 

I What are t}e costs of entering into a networking arrangement with a registered 

I 
I 

broker-dealer?How many entities currently distribute indexed annuities? Of 

those,how many have entered into a netrvorking arrangement to sell other 

insuranceproductsthat are also securities (i.e.,variableannuities)? How many 

have registered as broker-dealers to sellother insurance productsthat are also 

t securities? 

t
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I . Howmuch revenue wouldbe lost by insurers that determine to cease issuing 

indexedannuities?Wouldthis lost revenue be offset by revenuegainsof these 

T insurancecompaniesor by revenue gainsof others? If so,by how much? 

I 
YII. CONSIDERATION OF PROMOTION OF EFFICIENCY, 

COMPETITION, AND CAPITAL FORMATION; CONSIDERATION OF 
BURDEN ON COMPETITION 

I Section2(b) of the Securities Actr21and Section 3(f ofthe SecuritiesExchange 

Actlz2 require theCommission,when engaging in rulemaking that requiresit to consider 

I or detemine ll'hether an action is necessary or appropriate in thepublicinterest,to 

I consider,in addition to theprotection ofinvestors, whether the action will promote 

efficiency, competition, and capital formation.Section23(a)(2)ofthe Exchange Actr2l 

I requires us, when adopting rulesunder the Exchange Act, to consider the impact that any 

I new rule would have on competition. In addition, Section23(a)(2)prohibitsus from 

adopting any rule that would impose a burden on competition notnecessaryor 

I appropriatein furtherance ofthe puryosesof the Exchange Act. 

I 
Webelievethatproposedrule l51A would promoteefficiencyby extending the 

benefits of the disclosure andsalespractice protections of the federal securitieslaws to 

t indexedannuitiesthat are more likely thannot to provide payments thatvary with the 

I 
I 

performanceof securities. The required disclosures would enable investorsto make more 

informedinvestmentdecisions,and investors would receive the benefits ofthe sales 

practice protections, includinga registered representative'sobligationto make only 

I 
I 2 l  ls u.s.c.77b(b). 

t 
t22 ls U.S.C. 78c(f). 

123 15U.S.C,78w(a)(2). 
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that are suitable.We believe that these investorprotections

T recommendations would 

provide betterdisseminationof investment-relatedinformation,enhance investment 

I decisionsby investors,and,ultimately,leadto greaterefficiencyin the securities markets. 

I 
I 

We alsoanticipatethat, because proposedrule 151A would improve investors' 

ability to makeinformedinvestmentdecisions,it rT'ouldlead to increased competition 

betweenissuersandsellersofindexedannuities,mutualfunds, variable annuities, and 

in the U.S capitalmarkets The 

t greaterclaritythat results fiom proposedrule 15 lA also may enhance competition 

I becauseinsurerswho may have been reluctant to issue indexed annuities,while their 

statuswasuncertain,maydecideto enter the market. Similarly, registeredbroker-dealers 

I who currently may be unwillingto sell unregistered indexed annuities becauseof their 

I uncertainregulatorystatusmaybecomewilling to sell indexed annuities thatare 

registered,therebyincreasingcompetitionamong distributors ofindexedannuities. 

I Proposedrule 151A might have some negative effects on competition. In order to 

otherfinancialproducts, and increased competitiveness 

t issue indexed annuitiesthatare outside the insuranceexemptionunderproposedrule 

151.A,insurerswouldbe required to register those annuities as securities. If some 

I insurers determine to cease issuingindexedannuities rather than undertake the analysis 

requiredby proposedrule 151,A.andregister those annuitiesthat are outside the insurance 

I 
T exemptionundertheproposed rule, there will be fewer issuers ofindexed annuities, 

whichmayresultin reduced competition.Any reduction in competition must be 

to competition that are consideredin conjunctionwith the potentialenhancements 

t describedin theprecedingparagraph. 

T
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t We also anticipate thatthe increased market effrciency resulting ftom enhanced 

investorprotectionsunderproposedrule 151A could promotecapitalformation by 

I improving the flow of information between insurersthat issue indexed annuities, the 

I 
distributorsof those annuities, and investors. 

Proposedrule 12h-7wouldprovideinsurancecompanieswith an exemption from 

I ExchangeAct reporting with respect to indexed annuities and certain other securities that 

areregulatedasinsuranceunder state law. We have proposedthis exemption because the 

T concemsthatExchangeAct financial disclosures are intended to address aregenerally 

I not implicated where an insurer's financial condition and ability to meet its contractual 

obligationsare subject to oversight under state law and where there is no trading interest 

I in an insurance contract.Accordingly,we believe that the proposedexemption would 

t improveefficiency by eliminatingpotentiallyduplicative and burdensome regulation 

relating to insurers' financial condition. Furthermore,webelievethatproposedrule 

t 12h-7would not impose any burden on competition. Rather,we believe that the 

I proposed rule would enhance competition among insuranceproductsand between 

insuranceproductsand other financial productsbecausethe exemption may encourage 

I insurersto innovate and introduce a range ofnew insurance contracts that are securities, 

sincetheexemption would reduce the regulatory costs associated with doing so. We also 

I 
t anticipate that the innovations in productdevelopmentcouldpromotecapital formation 

by providingnew investment opportunitiesfor investors. 

We request commenton whether the proposedamendments,if adopted,would 

t promoteefficiency, competition, and capital formation.We also request commenton any 

I
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I anti-competitiveeffectsof the proposedrules. Commentersare requested to provide 

empiricaldataand other fachJal support for their views. 

I VIII. INITIAL REGULATORYFLEXIBILITY ANALYSIS 

ThisInitial Regulatory FlexibilityAnalysis has been preparedin accordance with 

theRegulatoryFlexibilityAct.r2aIt relatesto the Commission's proposedrule l51A that 

I would definethe terms "annuity contract"and"optional annuitycontract" under the 

SecuritiesAct of 1933 and proposedmle i2h-7 that rvouldexemptinsurancecompanies 

I 

T 
I flom filing reports under the Securities ExchangeAct of 1934 with respect to indexed 

annuitiesandother securities thatareregisteredunder the Securities Act, subject to 

certainconditions. 

I A. Reasonsfor, and Objective of' Proposed Amendments 

I We are proposingthedefinitionofthe terms"annuifr contract" and "optional 

annuitycontract"to provide$eatercladtywith regard to the status ofindexed annuities 

I under the federalsecuritieslaws. We believe this would enhance investorprotectionand 

t would providegreatercertaintyto the issuers and sellers ofthese productswith respect to 

their obligations underthe federal securitieslaws. We are proposing the exemption from 

T ExchangeAct reporting becausewe believe that the concerns thatperiodic financial 

I 
I 

disclosuresareintendedto addressaregenerallynot implicated where an insurer's 

financialconditionand ability to meet its contractual obligationsare subject to oversight 

under state law and where there is no trading interest in an insurance contract. 

T

I t24 5 U.S.C. 603 et seo. 

I 84 

I 



I

I

T B. Legal Basis 

TheCommissionis proposingrules15iA and 12h-7 pursuantto the authority set 

t forth in Sections 3(aX8)and19(a) ofthe Securities Act [15U.S.C.77c(a)(8)and 77s(a)] 

T 
and Sections l2(h), 13,15,23(a), and 36 of the Exchange Act [15U.S.C.78!(h), 78m, 

78o, 78w(a), and 78mml. 

t	 C. SmallEntitiesSubject to the Proposed Rules 

I 

TheCommission'srules define "smallbusiness"and"small organization" for 

t purposesof the Regulatory FlexibilityAct for each of the types ofentities regulated by 

the Commission.l" Rul" 0-101n.;''6definesan issuer, other than an rnveslmentcompany, 

to be a "smallbusiness"or "small organization" for purposesof the Regulatory 

I 
I Flexibilif Act if it had totalassetsof$5 million or less on the last day ofits most recent 

fiscalyear.l27No insurers currently issuing indexed annuities are small entities,l28In 

I 
ggqrule 157 under the Securities Act [17 CFR 230.157]; rule 0-10 under the Exchange 
Act [7 CFR 240.0- l0]. 

l7 CFR 240.0-10(a). 

t	 SecuritiesAct rule 157(a)[7 CFR 157(a)]generallydefiaes an issuer, other than an 
investmentcompany,to be a "small business" or "small organization" for purposesofthe 

I Regulatory Flexibility Act if rt had total assets of $5 nrillion or less on the last day of its 
mostrecent fiscal yearand it is conducting or proposingto conduct a securitiesoffering 
of $5million or less. Forpurposesofour analysis, however,we use theExchangeAct 

I	
definition of "smallbusiness"or "smallentity" because that definition includesmore 
issuers than does theSecuritiesAct definition and as a result, assuresthatthe definition 
we use would not itselflead to an understatement onofthe impact of tlle amendments 
smallentities. 

I	 The staff has determined that each insurancecompany that currently offers indexed 

I 
annuities has total assetssignificantlyin excessof$5 million. The staffcompiled a list of 
indexed annuity issuers from four sources: Annuityspecs,Carrier List, 
http://www.annuitvspecs.com,/Pase.aspx?s=arrierlist; 

I 

Aruruity Advantage, Equity 
Indexed Annuity Data, http://www.annuitvadvantage.con/annuit)dataequity.htrn; 
Advantage Compendium, Current Rates, 
http://www.indexannuity.orpy'rates and a search of BEST'S CoMPANYbv carrier.htm; 
REpoRTs(availableon LEXIS) for indexed annuity issuers. The total assets ofeach 
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t

t addition, no other insuers that would be covered by the proposed Exchange Act 

exemptionare small entities.l2e 

I While there are no small entitresamong the insurers who are subject to the 

I 
I 

proposedrules, we note thatthere may be small entities among distributors of indexed 

annuities. Proposed rule 151A,if adopted asproposed,may affect indexed annuity 

distributors who are not currently partiesto a networking arrangement or registered as 

broker-dealers.While theseentitiesmay choose to registerasbroker-dealers,in order to 

I 
t continueto distribute indexedannuitiesthat are registered assecurities,these distributors 

would likely enter into a networking arrangementwith a registered broker-dealer.130 

Underthese arrangements, providesbrokerageanaffiliatedor third-party broker-dealer 

I services for an insuranceagency'scustomers,in connection with transactions in 

I insumnceproductsthat are also securities.Entering into a netq'orking arrangement 

would impose costs associated with contracting with the registered broker-dealer 

I regarding the terms, conditions,and obligations ofeachpartyto the arrangement.We 

I anticipate that a distributor rvould incur legal costs in connection witJtentering into a 

I 
I 

insurancecompany issuer ofindexedamuities were determined by reviewing the most 
recent BEsr's CONPANY REPoRTSfor each indexed amuity issuer. 

The staffhas determined that each insurance company that currently offers contracts that 
are registered undertheSecuritiesAct and that include so-called market value adjustment 

t featuresor guaranteedbenefitsin connection with assets held in an investor's account has 
total assets signifrcantlyin excess of$5 million. The total assets ofeach such insurance 
companywere determined by reviewing the Form I 0-K of that company and, in some 

t cases,BESTSCoMPANYREPoRTS(availableon Lrxrs). 

We note that we solicit specific commenton the numberofentitiesthat are distributors of 
indexed annuities, and on how many are partiesto a neh orking arrangement.S99Part 

I
 VI.. above.
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I networkingarrangementwith a registeredbroker-dealer,as well as ongoing costs 

associatedwith monitoring compliance with the terms of the netu'orking arrangement. 

t Rule 0-10(c)l3l states thatthe term "smallbusiness"or "small organization," 

t whenreferring to a broker-dealer that is not required to file auditedfinancial statements 

preparedpursuant to rule 17a-5(d) underthe Exchange Act,ll2 means a broker or dealer 

I thathad total capital (networthplussubordinatedliabilities)ofless than $500,000on the 

lastbusinessdayof the precedingfiscalyear(or in the time that it has been in business,if 

I shorler);and is not affiliated with anyperson (other than a natural person)that is not a 

I smallbusinessor small organization.Rule 0-11a;llj states thatthe term "smallbusiness" 

or "sma1lorganization,"when used with refetence to a "person," other than an 

I inveshnentcompany,meansa '?erson"that, on the lastday ofits most recent fiscal year, 

I hadtotal assets of$5 million or less. 

D. Reporting, Recordkeeping, and Other Compliance Requirements 

I Proposedrule 151A would resultin SecuritiesAct filing obligations for those 

I insurancecompanies that, in thefuture, issue indexed annuities that fall outside the 

insuranceexemptionunderproposedrule 15iA, andproposedrule 12h-7 wouldresult in 

t the elimination of Exchange Act reporting obligations for those insurance companies that 

I 
I 

meettheconditions to the proposedexemption.As noted above, no insurance companies 

thatcurrently issue indexed annuities or that would be covered by the proposed 

exemptionare small entities. 

I 
I 

t 3 l  17 CFR 240.0-10(c). 

t32 17 CFR 240.17a-s(d). 

17 CFR 240.10(a). 
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I However,proposedrule 151A may affect indexed annuity distributors that are 

small entities and that are not currently partiesto a networking arrangementor registered 

I as broker-dealers. While theso entities may choose to register as broker-dealers, in order 

I 
to continue to distribute indexedannuitiesthatare registered assecurities,these 

distributorswould likely enterinto a networking arrangement with a registered 

T broker-dealer.Entities that enter into such networking arrangements would not be 

subject to ongoing reporting, recordkeeping,or other compliance requirements.If any of 

t theseentitieswereto choose to registeras broker-dealers as a result ofproposed rule 

I i 51A,r3athey would be subject to ongoing reporting, recordkeeping, and other 

compliancerequirementsapplicableto registeredbroker-dealers.Compliancewith these 

I requirements,if applicable, wouldimpose costs associated with accounting,legal, and 

I otherprofessionalpersonnel,andthedesign and operation of automated and other 

compliancesystems. 

I E. Duplicative,Overlapping,or Conflicting Federal Rules 

We believe that the proposedrules would not duplicate, overlap, or conflict with 

other federal rules. 

I F. SignificantAlternatives 

I 
The Regulatory FlexibilityAct directs us to consider significantaltemativesthat 

wouldaccomplishthe stated objective,whileminimizing any significant adverseimpacton 

smallentities.In connection with the proposedamendm6nts, the following 

I 

I we considered 

altematives: 

I Sgg.s.&,Submissionfor OMB Revierv; Comment Request,OMB Control No. 

I 
3235-0012[72FR 39646 (Jul. 19, 2007)] (discussingthe total amual burden imposed by 
Form BD). 
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I . establishingdifferent compliance or reporting requirements or timetables that 

takeinto account theresourcesavailableto small entihes; 

I o further clari&ing, consolidating,or simplifuing the proposed requirements for 

smallentities; 

. usingperformance standards rather than design standards; and 

I o providing an exemption from the proposedrequirements,or any partof them, 

for small entities. 

Becauseno insurers thatcurrently issue indexed annuities or that rvouldbe 

I coveredby the proposedExchangeAct exemption are small entities,considerationof 

thesealternativesfor those insurancecompaniesis not applicable.Small distributors of 

I 

I 

I 
I to enter into networking arrangements 

broker-dealers,which we believe wouldbe likely ifproposed rule 151A were adopted. 

lvould not besubject to ongoing reporting, recordkeeping, or other compliance 

indexed annuities that choose with registered 

I 
I requirements.However, because some small distributorsmaychooseto registeras 

broker-dealers,we did consider the altematives above for small distributors. 

The Commission believes that different registration, compliance, or reporting 

requirements or timetables for small entities thatdistributeregistered indexed annuities I 
I wouldnot be appropriate or consistent with investorprotection.Theproposedrules 

wouldprovideinvestorswith the sales practice protections of the federal securities laws 

t when they purchaseindexedarmuitiesthat are outside the insurance exemption. These 

t 
indexed annuities would be required to be distributed by a registered broker-dealer.As a 

result, investors whopurchasethese indexed annuities after the effective date ofproposed 

I rule l5 1A would receive the benefits associatedwith a registered representative's 

I
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I obligation to make only recommendationsthat are suitable' Theregistered 

representatives indexedannuitieswould be subject to supervision bywhosell registered 

I thebroker-dealerwith whichtheyare associated, and the selling broker-dealerswould be 

I 
subjectto the oversightof FINRA. The registered broker-dealerswould also be required 

to comply with specific booksand records, supervisory,and other compliance 

I requirementsunderthe federal securitieslaws, as well as to be subject to the 

Commission'sgeneral inspections and,wherewarranted,enforcementpowers 

I 
I Differentregistration,compliance,or reporting requirementsor timetables for 

smal1entitiesthat distribute indexedannuitiesmay create the risk that investors would 

I 

receivelesser sales practiceandotherprotectionswhen they purchasea registered 

I indexedannuif througha distributor that is a small entity. Webelievethat it is 

importantfor all investors thatpurchaseindexed annuities that afe outside the insurance 

exemptionto receive equivalent protectionsunder the federal securities laws, without 

I regard to the size of the distributor throughwhich they purchase.For those same reasons' 

t the Commission alsodoes not believethatit would be appropriate or consistent with 

investorprotectionto exemptsmallentities fiom the broker-dealer registration 

t requirementswhen those entitiesdistributeindexed annuities that fall outside of the 

I 
I 

insuranceexemptionunder our proposedrules. 

Through our existing requirementsfor broker-dealers, we have endeavored to 

minimizethe regulatory burdenon all broker-dealers,includingsmallentities,while 

meetingour regulatory objectives. Smallentities that distribute indexedannuities that are 

I 
I outsidethe insuranceexemptionunder our proposedrule should benefit from the 

Commission'sreasonedapproachto broker-dealer regulation to the samedegreeas other 
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t entities that distribute securities. In our existing broker-dealer regulatory ftamework,we 

have endeavored to clarifr, consolidate, and simplifr the requirements applicableto all 

I registered broker-dealers, andtheproposedrulesdo not change those requirements in any 

I 
way. Finally, we do not consider usingperformancerather than design standards to be 

consistentwith investor protection in thecontext ofbroker-dealer registration, 

I compliance,and reporfing requirements. 

G. Solicitation of Comments 

I 
T We encourage the submission of comments with respect to any aspect of this 

Initial Regulatory FlexibilityAnalysis. In particular,werequestcommentsregarding: 

o whetherthereare any small entiry insurance companiesthat would be 

T affected by the proposedrules and, if so, horn'many and the nature of the 

I potentialimpactof the proposedrules on these insurance companies; 

o the number ofsmall entity distributors of indexed annuities that may be 

t affected by proposedrule 15iA and the potentialeffectof the rule on 

these small entitiest and 

o any other small entities that may be affected by the proposedrules. 

I Commentersare asked to describethe nature ofany impact andprovide empiricaldata 

I 

I 
supporting the extent of the impact.Thesecommentswill be considered in the 

preparationofthe Final Regulatory FlexibilityAnalysis, if the proposedrules are 

-
I adopted,andwill beplacedin the same publicfile as comments on theproposedrules 
I 

themselves. 

I

I

I q l  
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t IX. CONSIDERATION OF IMPACT ON THE ECONOMY 

Forpurposesof the Small Business Regulatory Enforcement Faimess Act of 1996 

I ("SBREFR"),'r5a rule is "major" if it results or is likely to result in: 

I 
o an annual effect on the economy of $100 million or more; 

o a major increasein costs or pricesfor consumers or individual industries; 

I or 

o significantadverseeffectson competition, investment,or innovation. 

I 
I We requestcommentonwh€ther ourproposalwouldbe a "major rule" for 

purposesof SBREFA. We solicit commentand empirical data on: 

o thepotentialeffect on the U.S. economy onan annual basis; 

I o anypotentialincreasein costsor pricesfor consumers or individual 

I industries;and 

o anypotentialeffecton competition, investment,or innovation. 

I X. STATUTORYAUTHORITY 

The Commission is proposingthe amendments outlinedabove under Sections 

3(a)(8) and l9(a) ofthe Securities Act [15U.S.C.77c(a)(8)and77s(a)] and Sections 

t 12(h), 13, 15,23(a), and 36 ofthe Exchange Act [15U.S.C.78!(h), 78m, 78o, 78w(a), 

and 78mml. 

I 

t 
I List of Subjects


17 CFR Parts 230and 240


Reportingand recordkeeping requirements,Securities. 

T 
t Pub. L. No. 104-21, TirleII, 110Stat. 857 (1996). 

I 92 

I 



I

I

I TEXT OF PROPOSEDRULES 

For the reasonsset forth in thepreamble,the Commission proposesto amend title 

I i7, Chapter II, ofthe Code ofFederalRegulationsas follows: 

PART 230 - GENERAL RULES AND REGULATONS' SECURITIES ACT OF 

t 1933 

I 

L The authority citation for Part 230 continues to read in partasfollows: 

I Authoriry:l5 u.s.c. 71b, 77c, 77d,77f, 77 g,77h,77i, 77r,17 s, 7'12-3,77 sss, 

78c,78d,18j ,78L,78m,78n, 78o,7 8178w, 78l l  (d),78mm, 80a 8,80a 24,80a28, 

80a 29, 80a-30, and 80a-37, unless otherwisenoted. 

I

t


2. Add $ 230.151Ato read asfollows: 

t	 S230,f5fA Certaincontractsnot "annuitycontracts"or "optionalannuity 
contracts"undersection3(a)(8). 

t	 (a) General.Except as provided in paragraph(c) of this section, a contract thatis 

I 
I 

issued by acorporationsubjectto thesupervisionofthe insurancecommissioner,bank 

commissioner,or any agency or officer performinglike functions, ofany State or 

Territory of the United States or the District of Columbia, andthatis subjectto regulation 

under the insurance laws of that jurisdictionas an annuity is not an "annuitycontract"or 

I

I "optional annuity contract"underSection3(a)(8) of the Securities Act (15U.S.C.


77c(a)(8))if:


(i) Amountspayableby the issuer under the contract are calculated, in whole or 

I in paft,by referenceto the performanceofa security, including a groupor index of 

I	 securitiesland 
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I (2) Amountspayableby the issuer under the contract are more likely than not to 

exceedtlre amounts guaranteedunder the contract. 

I (b) Determinationof amountsoayableandguaranteed.In making the 

I 
determinationunderparagnph(a)(2)of this section: 

I 
(l) Amountspayableby the issuer under the contract shall be detemined without 

referenceto any charges thatare imposed at the time of pa}rnent, but those charges shall 

be taken into account in computing the amounts guaranteedunderthe contract; and 

t 
I (2) A determination by the issuer at or prior to issuanceof the contract shall be 

conclusive,provided that: 

(A) Boththe methodology andthe economic, actuarial, and other assumptions 

t usedin the detemination arereasonable; 

I (B) The computations madeby the issuer in support of the determinationare 

materiallyaccurate;and 

I (C) Thedeterminationis made not more than six monthsprior to the date on 

which the form ofcontractis first offered and not more than three years prior to the date 

on which the particulm contractis issued. I 
I (c) Separateaccounts.This section does not apply to any contract whose value 

T 
variesaccordingto the investrnentexperienceofa separate account. 

PART 240 - GENERAL RULES AND REGULATIONS, SECURITIES 
EXCHANGE ACT OF 1934 

I 3. The authority citationfor Part 240 continues to read in partas follows: 

t Authori ty:  15 U.S.C.77c,17d,77g,77j ,77s,772-2,772-3,77eee,77ggg,77nrn, 

77 sss,77tit,78c,7 8d, 78e, 78f, 78g, 78i, 78j, 78j- 1, 78k, 78k-1, 781, 78m, 78n, 78o, 78p, 

I
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80a-23, 80a-29,80a-37, 

80b-11,and 7201 et seo.; and l8 U.S.C. 1350, unless otherwisenoted.
I 78q,78s, 78u-5, 78w, 78x, 7811,78mm,80a-20, 	 80b-3'80b-4, 

t	 * * , t < + *  

I 
4. Add Q 240.12h-7to read as follows:


S240.12h-7 Exemptionfor issuers of securities that are subject to insurance

regulation.

T	 An issuer shall be exempt fromthe duty under section l5(d) ofthe Act (15U.S.C. 

I	 ?8o(<1))to hle reports requiredby section 13(a) of the Act (15U.S.C 78m(a))with 

respectto securities registeredunder the SecuritiesAct of 1933 (15U.S.C.77aet seq.), 

I	 provided that: 

I (a) Theissueris a corporation subjectto the supervision ofthe insurance 

commissioner,bankcommissioner,or any agency or officer performinglike functions, of 

t any State; 

I (b) Thesecuritiesdo not constitute an equity interest in theissuer and are either 

subjectto regulation underthe insurance laws ofthe domiciliary State of the issuer or are 

I guaranteesof securities that are subject to regulation under the insurance lawsofthat 

I 
jurisdiction; 

(c) Theissuerfilesan annual statement of its financial condition with, and is 

I supervisedandits financial condition examinedperiodically by, the insurance 

commissioner,bankcommissioner,or any agencyor officer performinglike functions, of 

I	 theissuer's domiciliary State; 

I	 (d) The securities are not listed, traded, or quotedon an exchange, alternative 

trading system (asdefinedin $242.300(a)of this chapter), inter-dealerquotationsystem 

I
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I

I

I

I

I

I


electroniccommunications 

similar system,network,or publication for trading or quoting; and 

(asdefinedin $ 240.15c2-11(e)(2)), network, or any other 

(e) The issuertakes steps reasonablydesignedto ensure thata trading market for 

the securities doesnot develop, includingrequiringwrittennotice to, and acceptance by, 

the issuerprior to any assignment or othertransfer of the securitiesandreservingthe 

right to refuse assignmentsor other transfersat any time on a non-discriminatory basis. 

By the Commission. 

Florence E. Harmon 
Acting Secretary 

June25, 2008 
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I

t PROPOSED RI-ILE 1514. 

SEC Release Nos. 33-8933, 34-58022 

I 1.  .,lndividualswho purchase indexed annuities are exposed to significant investmentrisk - i.e. the 

volatility of the underlying index." (p. 5, 6) "Thus, individuals who purchasesuch indexed 

annuitiesare 'vitally interestedin the investment experience"'. (p. 27) 

T a. The entire underlying contract value of a fixed index annuity ("IIA"), including the 
premium depositplus al1indexed interest added through the latest contract anniversary, 

I is exposed to no investment risk. Only the amount of the current year interest addition 

fluctuates with changes in the index. While surrender charges are deducted if the 

consumerelects to surrender, that is a contract term, i.e., a lnown cost of exit, not an 

I "investmentrisk" and is unrelated to "volatilif in the underlying index." 

b. Most FIA products "reset" the index on each contract anniv€rsary date at its then current 

t level. This becomes the starfing index level for the indexed interest calculation in the 
current contract year. The reset reduces the consumer's risk of volatility in the 
underlying index for the current income calculation. 

I c. Guaranteed minimum values required by state insurance laws assures the consumer a 
minimum return no matter how the index performs over time. 

I d. Most FIAs permit the consumer to elect fixed-rate interest for all or a portion of their 
annual interest addition. 

I e. Becauseconsumershave no risk ofloss or reduction of contract values, the insurers bear 
the primary investment risks of managing their general account of securiti€s to support 
consumer contract values. These risks, including interest rate and credit risk, among 

I others, cause the values of generalaccountsecurities to fluctuate, sometimes widely, and 

I 
losses on assets are regularly reahzed by insurers, some very large. However, unlike 
separate account products, none of this risk is passedthrough to consumers. It is insurers 
rvho are "vitally interested" in the investment experience of their generalaccount assets, 
not consumers. 

I 2.  "The annuities that 'traditionally and customarily' were offered at the time Congress enacted the 
insurance exemptions were fixed annuities that tlpically involved no investrnent risk to the 
purchaser." (p. 24) "ln contrast, when the amounts payable by an insurer under an indexed 

I annuity contract are more likely than not to exceed the amounts guaranteedunder the contract, 
the purchaser assumes substantially different risks and benefits. Notably, at the time that such a 
contract is purchased,the risk for the r.rnknown,unspecified, and fluctuating securitieslinked 

t portion ofthe return is primarily assumedby the purchaser." (p.25) 

I 
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I 
t a. Traditional fixed-mk annuities commonly expose the consumer to fluctuating levels of 

annual "excess" interest,i.e., the interest addition aboveguaranteed minimums. l'hat is 

the same type of "risk" an FIA consumer assumes. In either case, the consumer has no 

risk of loss of premium or prior credited interest (unless the policy is surrendered during 

the surrender period in which case there is a contract loss rather than an investrnent loss 

as explained above)I 
T 

b. Traditional fixed-rate annuities would typically be expected to have a contact value in 

excessofthe guaranteedminimums as a result ofexcess interestcredits. 

c. The amount of excess interestwhich will be credited to a traditional fixed-rateannuity is 

later credited are completely within the insurer's discretion, subject to guaranteedI unlrrown by the consumer at the time of purchase, and the amounts of excess interest 

t 
minimums. Yet, fixed-rate products, which have been sold for decades, are commonly 

evaluatedunder existingRule 151 and deemed to be exempt from securities regulation if 

the requirements of that rule are met. 

I 
t d. Notably in case the of naditional fixed-rate annuity products, the insurer's ability to 

credit excessinterest beyond the guaranteedminimum will dependon the performanceof 

the company's overall investment portfolio and therefore is determined "in whole or in 
part, by reference to the performance of a security, including a $oup or index of 

securities",asset forth in the first prong ofproposed Rule 151A. 

I 
e. Many types of bank products and life insurance products not regulated as securities 

expose the consumers of such products to fluctuating levels of annual interest, but no 

fluctuation in underlfng accountbalances. Indexed certificates of deposit, for example, 

as described on the SEC website, are very comparable to FIAs, but have never been 

T subject to registration. This would create an rurlevel playing field between banking tlpe 
productsand insuranceproducts,if Rule 15lA were adopted. 

I 3.  "Indexed annuities are attractive to purchasers because they promise to offer market-related 
gains. Thus, these purchasers obtain indexed annuity contracts for many of the same reasons that 

individuals purchasemutual fimds and variable annuities ('VAs'), and open brokerage accounts." 

I ( p . 5 )  

a. Consumers buy FIAs primarily for safety of premium and to avoid exposingthat portion 

I of their savings to market volatility. Mutual funds and variable annuitiesplace the entire 
contract value at rislg exactly what FIA buyers are seeking to avoid. 

I b. Index-linked interest gives the consumer an opportunity to eam an average annual 
interest rate which may be higher than could be eamed on a traditional fixed-rate 
product. Historically, FIA interest cr€dits average 1-2oh higher than comparable fixed­

I 
rateS. 

c. FIA carriers have advertising rules which apply to company and agent adverlisrng of 

T Doc# 2716605 
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I 

products. In nearly all states these rules are mandated by insurance regulation. Virhrally 
every FIA carrier (probablyall) emphasizesin its advertising rules and materialsthat the 
indexproductis NOT a direct vehiclefor participationin stockmarketrelatedgains. 

T ^	 "Salesofthe productshavegrowndramaticallyin recent years.This growthhas, unfortunately, 
been accompanied by growth in complaints of abusive sales practices." (p. 8) "PatriciaStruck, 
then Presidentof the North American SecuritiesAdministratorsAssociation("NASAA') 

I identified rndexed annuities as among themostpervasiveproductsinvolved in senior investment 
fraud."(p.16) 

t a. TheFIA market grewfrom $11.7 billion in 2002 to a tngh of $27.2 billion in 2005, and 
hasremainedlevel at $25.3and$25.2billion in 2006 and2007, tespectively. 

I b. FIAs represented about 5% ofthe total individual annuity market in 2002, reacheda high 
of 13% in 2005, and have declined to about 10olofor 2006 and 2007. 

t c. NAIC data reflects that fewer "closed confirmed" complaints have been made 
conceming FIAs than VAs or traditional fixed-rate annuities. "Closedconfirmed" 
complaintsarethose lodged with a state insurance department and concluded in favor of 

T 
theconsumer. 

d. NASAA maintains no records of complaints. NASAA (andits memberstates)has been 

I	
askedto pronde supportfor its claims concerning FIA complaints but hasprovided 
nothing. 

e. TheNBC Dateline segment,aportionof which was aired by the SEC in its open meeting 

I on this topic, featured only one actual consumer. 

I 
5.  "The often-complex featuresoftheseannuitieshave not been adequately disclosedto purchasers, 

andrapid$owth has been fueled by the payrnentofoutsize commissions thatare funded by high 
surrender charges imposed over long periods,which can make these annuities particularly 
unsuitablefor seniors and others who may need ready access to tJreir assets." (p. 8) 

T 
I -

including FIAs - have evolved considerably in the lastseveralyearsbased on vigorous 
effortsofthe NAIC, state insurancecommissioners, 

a. Disclosureand suitability proceduresin connection with the sales of annuities 

and annuity writers. Most, ifnot all, 
FIA writers pronde readable disclosure statements with FIA productsand operate 
suitabilityprogramsconsistent with NAIC standards. 

I b. Commission levels are set by free-marketcompetition. It is in the insurer's financial 
interestto paythelowest level commission possibleand still remain competitive. 

T c, Commissionspaidto sales agents typically average between 7 -gy:oof thepremiumfor an 

I 
FIA product.However, none of the commissions are deducted ftom consumeraccount 
values,and the only fee the consrnner everpaysis the surrender charge if and when they 
chooseto surrender. 
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I	 d. VAs and mutual funds frequently deduct an initial sales load from the starting account 

t 
value and then impose annual fees of 7-2o/o of account value annually, regardless of 

whether that value has increased or decreased. Such sales loads and fees would often 

surpass the amount of any net surrender charge an FIA holder would incur upon election 

to surrender. 

I e. 	 State insurance regulation requires the imtial guaranteedcontract value to be at least 
87.5% ofthe premium depositedinto a traditional fixed-rate annuity or FIA. This means 
the net suaender chargeto the policyholder cannot exceed 12.5"/o tn the first year. In 

I subsequentyears, the minimum guaranteedcontract value increases with the addition of 
minimum guaranteed interest. This reduces the maximum net surrender charge 
percentagewhich may be imposed in subsequent contract years. Any initial gross 

I surrender charge percentages above 12.5% \pically permit the insurer to recoup a 
portion of bonus values that uere added to the consumer's premium at inception of the 
policy and are thus a recovery by the company rather than a loss to the consumer as such. 

I 6.  "The average age ofissuance for indexed annuities has been reported to be 64". (p. 16) 

T 
a. The average age ofissuance for fixed annuities has been in the mid-60s for decades, long 

before the inception of the FIA market. 

I 
b. 	 Principal-protectedsavings products naturally appeal most to persons entering their 

retirement years. At that point consumerstend to become less willing to expose their 
savings to market volatility and are looking for more conservative retirement vehicles. 

I c. 	 FIA insurers do not "target" retirees. Rather, that's where the primary demand for 
principal-protectedproductsresides. 

I	 d. As more consumers move into retirement they will be interested in guaranteedinsurance 
retirementaltematives over at-risk securities products. This is a longstanding historical 
difference between fixed and variable products. 

I 7. "In a joint examination conducted by the Commission, NASAA and FINRA, of "free lunch" 
seminars that are aimed at selling financial products, often to seniors, with a free meal as 

I enticement, examiners identified potentially misleading sales materials and potential suitability 
issuesrelating to the products discussedat the seminars, which commonly included indexed 
annuities."(p. l7) 

a. The "free lunch report" dealt with examinations of securities dealers and registeredI 
investments and evaluated their compliance with securities laws in "free lunch" seminar 

I selling. It involved no examinationsof sales by independent insurance agents who are 
the principal sellers ofFIAs. 

I 
b. Within the 27 -pagetext of the report, FIAs are mentioned in only three places as being 

among the tlpes of productssold at the seminars subject to the examination, which also 
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commonlyincludedvariableannuities,real estate investment trusts, mutual funds, 
private placements of speculative securities(suchas oil and gasinterests)andrevetse 
mortgages. 

I "Freehlnch" seminars area globalconcem in the financial services industryandthere is 
no basis for tying them to individual productsincluding FIAs. Inappropriate marketing 
practicescut across a1l financial services- including many that are alreadyunder the 
jurisdiction of the SEC and FINA - and should be addressedon their om termsrathert thanbeingunfairlytied to specificproductclassifications. 

T 
I 8.  "Indexed annuities typically provide that the guaranteedrninimum value is equal to at least 

87 -5o/o of purchase payments, accumulatedat an annual interest rate of between lTo and 3o/o' 
Assuming a guaranteeof 87 .5Yo of purchase payments, accumulatedat 1olo interestcompounded 
annually, it would take approximately 13 years for a purchaser's guaranteed minimum value to 

be 100% ofpurchase palments." (p. 13) 

t a. Guaranteed minimum values are regulated by state insurance departments through the 
Standard Nonforfeiture Law for Individual Deferred Annuities C'SNF). This law 
appliesto all fixed annuities, whetherfixed-rate or indexed. 

t b. Prior to changes adopted several years ago, the SNF laws as adopted in each state 
typically required a minimum guaranteedinterest r:te of 3o/o. Becauseinterest rates over 

T	
the last i0 yearsfell to low levels, some annuity writers exited the market to avoid losses 
resulting from low rates of investmentyield on new generalaccountassets compared to 
relatively high guaranteedrat€s to consumers. This led to a change in the SI'{F to permit 
lower guaranteedinterestrates in certain circumstances. 

t c. The minimum guaranteed rate is now linked to the S-Year Constant Maturity Rate 
reported by the Federal Reserv'e, subject to a low of 7o/o and, a high of 3%. A writer of 

t fixed annuities cannot elect to use the lowest rate of 1% if the linked formula to the 5­
year constant maturity date would require a higher rate. 

t d. It is misleading to suggest that FIA contract holders bear investmentrisk because the 
guaranteedminimum value is only 87.5% of purchase payments and must accumulate 
over a long period to reach 100% of the purchasevalue. As explained above, the 

I guaranteed minimum value is relevant in the eady contract years only for purposes of 
qeating a maximum smender charge, and does not directly affect contract values in 
eady contract yearsunless there is a surrender. Absent a surrender of the policy by the 

I FIA contract holder, values are guaranteed to ratchet up over time and can never fall in 
any given year, with many policies providing further guaranteedaccumulation floors for 
each of their underlying investment strategies. 

I "The proposedrule does not apply to contracts that are regulated under state insurancelaw as life 
insurance,healthinsurance,oranyforofinsuranceotherthananannuity.:'(p.29) 

I a. 	 Variable life insurance, like variable annuities, is regulated as a security. The full 

t 
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investmentrisk is typically bome by thepolicyholderundervariable life policies.

I b. It would be inconsistent to exclude indexed life insurance, which is the life insurance 
counterpartto FIAs. Like FIAs, the index life market is relatively new and hasgrown 

t significantlyin the last 10 years. It must be assumedthat the SEC would next move to 
treatindexedhfeproductsas securities ifRule 151A is adopted. 

I c. 	 HSAs represent one ofthe newestinnovationsin the health insurancesector.Obviously 
tnany consumers investsome of their health dollars in market-oriented productsunder an 
HSA arrangement. HSAs and other healthproductsmay come under scrutiny by the 

t	 SEC as well. 

d. 	 Thereis concern in the insuranceindustry that Rule 151,{ could be the beginning of a 
slippery slope towards greaterregulation of the insurance industry by securitiesI regulators. Given the variouspressingissues facing the securities industry(e.g.sub-
primemortgages),there is a questionwhether securities regulation of such insurance 

t	 productsis the best use of securitiesregulatoryresources,especiallygrventheseproducts 
have long been under the watchful eye of state insurance cofllmlssloners. 

I 
10. "Proposedrule 151.4 addresses the manner in which a determination would be made regarding 

whetherthe amounts payableby the insurance company under a contract are more likely than not 
to exceed the amounts guaranteedunderthe contract...We areproposingthis principles-based 

I	
approachbecausewe believe that an insurance company should be able to evaluate anticipated 
outcomesunder an amuity that it issues. Insurers routinely undertake such analysis for the 
purposeofpricing and hedging their contracts."(p.36, 39) 

a. 	 Pricing models for FIAs are identical to models for fixed-rate annuities. There rs no t	 current aspect of that modelng that compares projectedcontractvalues to mnlmum 
guaranteedvalues at anyparticular point in time. 

I b. Key assumptions utilized in this modeling include investment income eamed by the 
insurer on annuity reserves supported by generalaccount securities (for which the 

t consumerrs not at risk), the cost of providing the annual indexed interest to 
policyholders(assumedto be comparableto the cost of providingfixed-rate interest), 
levels of penaltyfree withdrawals, death claims, annuitizations, surrenders,surrender 

I charges,commissionexpenseandpolicyissue costs. 

c. 	 If in any given contract year the minimum guaranteedvalue exceeds the contract 

I value, an insurer typically makes an adjustment in the hedging processfor that 
contact year. This may vary flom year to year for a particular contract. However, 
for the greatmajority of annuities for most insurers - both FIAs and fixed-rate annuifies 

I - currentcontract values will exceedguaranteedminimum values. 

I 
d. The testing of whether contract values are more probablethan not to exceed guaranteed 

minimumvalues would producedifferentresultsat different times over the expected life 
of the annuity. 
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t e. 	 This test being proposedby the SEC will be difficult to analyzn for actuades. It is not 

accurateto say that insurersroutinelyconduct such analyses. 

11 .  "State insurance regulationis focused on insurance company solvency and the adequacy of t insurers' reseryes, with the ultimate purposeof ensuring that insurance companies are financially 

I 
secureenoughto meet their contractual obligations.... [I]nsurancecompaniesare subject to 
periodicexaminationoftheir financial condition by state insurance regulators."(p.48) 

T a. State insurance regulationis multifaceted and is concemed as much about market 
conductas it is about company solvency. The NAIC and the individual state insurance 
departments devote an equal if not greateramount of resources - in terms of staffing, 

I monitoring, and priorities- to productand sales issues as they do to the financial 
condition of their regulated entities. 

I 
b. 	 State insurance regulations cover, among other things: 

i. 	 Suitabilityofinsuranceagentrecommendationsregardingannuities 

I 
ii. Annuity disclosure and advertising 
iii. Replacementsof annuities 
iv. 	 Agent licensing and training, including specific training requirements for FIA's 

in several states 

I 
v. Unfair trade practices,including misrepresentation of product terms and 

conditions 
vi. 	 Enforcement actions and penaltiesfor noncompliance with sales practices 

requirements

I c, The NAIC and state insurance commissionershave expended considerable resoutces in 
recentyearsto strengthen annuities marketing laws. For example, several yearsago the 

I NAIC adopted a model regulation (the NAIC Suitability in Annuity Transactions 
Regulation)governingsuitability in the sales of annuities, and work is under way to 
possibly strengthen the agent supervision provisions of that model regulation under a 

I Working Group appointed by the NAIC's Life and Annuity "A" Committee. Similarly, 
thepracticeof using "senior designations" in a misleading manner,identified as a form 
ofabusivesales technique lastyear,is the subject of a proposedNAIC model regulation. 

I d. 	 In addition to regular exams of financialcondition,insurersalso undergo market conduct 

I 
examsby the insurance regulatorsin their domiciliary states as well as any other states in 
whichthey do business. 

I 
t2 .  "Possible benefits of the proposedamendmentsinclude: enhanced disclosureof information 

neededto make informed investment decisionsaboutindexedannuities ..." (p 69) 

a. 	 Insurers in 22 states have adopted the NAIC Annurty Disclosure Model Regulation. 

I	
Most - if not all - of the major FIA insurance carriers have mandated the use of a 
disclosurestatementor certifrcate describing all important terms and conditrons of the 

1 
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annuity contract, including prominent disclosure of surrender charges. Both the 

consumer and sales agent are often required to sign these disclosure statementsor 

certificatesas a condition to policy issuance. 

I b. In many states agents are also required to deliver "Buyer's Guide to Fixed Deferred 

IndexedAnnuities" to the consumer at the point of sale. This document was created by 

theNAIC. 

I Annuity contracts are subject to "Flesch" testing, which tests for reader comprehension 

at a 10'o gradelevel. 

t d. Additional disclosuresare required if the sale involves a replacement of an existing 

annuity. The level of additional disclosurerequiredvaries by state. 

I	 Somestatesrequire addrtional disclosuresto senior consumers 

I Annuity buyers have the protection of "free look" periods of 10-30 days in which they 

can retum the annuity contract after delivery and obtain a full refund. No such 
protectionexists for sales of securities. 

I Many disclosurerequirementsand practicesof FIA writers are at least as effective as 

I 
prospectus disclosures, which tend to be overly complex and detailed and tend to go 

unread by consumers. 

amendments 	 practicesprotections..."13 .  "Possiblebenefitsofthe proposed include: ...sales 	 (p.69) 

I	 In addition to tJre disclosure requiements discussed above, suitability reviews ate now 

requiredby regulation in 33 states. 

I	 b.  Many - ifnot all - major FIA writers now conduct suitability reviews ofall salesin all 

I 
statesregardlessof whether the NAIC Model Suitability Regulation has been adopted in 

that state. Heightened scrutiny is often applies in certain cases, including for example 
those in which the annuity premium would exceed a certain percentageof the consumers 
net worth. 

I Suitability reviews required of brokers under FINRA rules would not add any 
meaningful protectionsover and above what is already being done by most IIA writers 

and their asents. 

I t4. "Possiblebenefits ofthe proposedamendmentsinclude: .... enhanced competition" (p. 69). 

I 
b .  

t 
I
 Doc# 2716605
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Over90%oof FIA's are distributed by independent insuranceagents,not broker dealers. 

Requiringsecuritieslicensing of independent insurance agents who do not already 
possesssuch licenses(estimated 50-70oh are not already licensed) may cause a 
sisnificantnumber ofthem to exit the market. 
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When FINRA adopted NTM 05-50, which recommends heightened scrutiny and 
supervisionby broker-dealers of FIA sales, a number of broker dealersgreatlyrestricted 
the availability of these productsthrough their distribution channel.Thrs had the effect 
of decreasing competitionin the market. 

Insurers will be requiredto pricethe additional cost of brokel-dealerselling concessions 
into the products.Thiswill result in decreased benefitsto consumers. 

One likely response ofFIA insurers and their agents w'ill be to retum their primaryfoous 
to traditional fixed-rateproducts. This will hurt consumets by limiting their choices 
amongprincipal-protectedproducts. 

Many VA companieshave not entered the FIA market because they can currently sell 
products which allocate all market risk to the consumer while the company earns 
significantannual fees regardlessof investmentperformance. It is unlikely that VA 
writers will now enter the FIA market where they would assume generalaccountmarket 
risk v'hile eaming a less predictablespreadprofit. Thisis particularlylikely giventhata 
significant number of cufient competitors ftoth agentsand companies) will likely be 
forcedoutofthe market due to the expensive hurdles to registeredproductdevelopment. 

-9­




T

I

I 

Rule 15{A Old Mutual Q&A's 

I

I

I

t

t

t

I

I

I

I

I

I

I

I

I

t




t

t


and Answers the SEC 
to classify Fixed Annuities

t ouestions about Proposal 
lndexed asSecurities 

I	 0. Hasthe SEC to regulate 0ffixed annuitiesmoved the sale indexed as securities? 

A. On Wednesday, 	 a new rule to regulate 

I 
June25, 2008, theSECproposed most f ixed indexed 

annuit iesas secur i t ies.  that state insurance of the sale of  The SEC takes the posi t ion 	 regulat ion 
these annuitjes is inadequate to protectpurchasers.Accordingto the SEC, purchasersof fixed 
index annuit ies are"exposed investment of  the underly ing 

T 
to a signi f icant r isk i .e. ,  thevolat i l i ty 

securitiesindex". Thus, the SEC is proposingthat these contracts be registered so purchasers 
can receive a prospectusandproductsalescan be supervised bybrokerdealers. 

I 
0. Whatis OldMutual's(oM's)position0n this issue? 

A. OM supports efforts to improvesalespracticesand to better protectcustomers,but olvl does 

I 
not bel ieve that the proposedrule js necessaryin this regard, In addi t ion, f ixed indexed 

productsannuit iesareguaranteed that are notsubjectto market r isk in the manner of  secur i t ies 
regulatedby the SEC. Simply put,insurersoffer f ixed indexed annuit iesthatprovidesigni f icant 
guaranteesundef state insurance law that are not typical of securities. 

I	 0. What is 0M doing to respond? 

I 
A. 0M is working with outside counseland var ious tradegroupsandwi l lsharei tsviewswiththe 
SEC as Dartof the comment Drocess. 

0. What would be the impact of this proposedrule? 

I	 A. l f  adoptedas proposed, most f ixed indexed to be registered 

I 
the rule would require annuit ies 

as a security with the SEC. As with otherregisteredsecurity offerings, sales would need to be 
precededor accompanied and only registered of broker dealer by a prospectus, representatives 
f i rms could sel l  the product.The rule wouldadd unnecessary disclosureand redundant to the 
salesprocessand l ikely impair  the avai labi l i ty Making f ixed indexed 

I 
of f ixed index annuit ies.  


annuit iesless readi ly avai lableto the publ icwould operate to depr ive some consumers 
( those 
who do not have a brokerage account,for example) from access to the product'svaluable 
guarantees. 

I	 provided annuities?q. How valuable are the guarantees by tixed indexed 

A, Given recent market turmoil, who has been better protectedagainst significant investment 

I risk-someonewho bought a secur i ty,  i .e. ,  a stock mutual  fund or an index fund, or a f ixed 
indexedannuity,al l  of  them t ied to the same index? Some would say that recent stat ist icsspeak 
for themselves: as of  Fr iday,June27,2008, the Dow Jones Industr ia l  Average has fal len 

I 
almost 20% from its October, 2OO7 record while fixed indexedannuitvourchasershave not lost 
anypr incipaldue to marketperformance. 

T	
OM offers a variety of fixed indexed annuities,some with index options based on the S&P 500 
Index', some based on the Dow Jones Index, and somewith combinationsof these indexes. We 
referbelow to the Dow Jones Index only by way of example. 

I OM Financial Life Insurance Company, Balt imore, MD 
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I An investor who recent ly bought ei ther a stock mutual  fund or an index fund (eachdesignedto 

track the Dow Jones Indushial Average) were, in the words of the SEC's release on fixedindexed 

I annuit ies,  to s igni f icant r isk".  Indeed, have experienced "exposed investment thesepurchasers 
I losses in the neighborhood Thesepurchasers 

I 
of 20% since last  October.  also presumably 

received"thebenefitsof federallymandateddisclosureand sales practice protections" which the 
SECnowwantsto extend to purchasersof certain fixed indexed annuities that depend on the 
performance tndex.of a secur i t ies 

Thepurchaserof a f ixed indexed annuitywith interest credi t ingt ied to the Dow Jones Industr ia l  

t Average-unlike has not lost 2O7, due to the drop in thethe mutual fund or index lund investor-- 
Dow. lnstead, the annuity interestcredi t ingformulaprotectsthe annuity owneragainstloss due 
to negat ive dropsin the indexoverthe credi t ingperiod-Under the indexing formulaguaranteed 
in the contract,  a c l ient may not receive anyinterestfor a credi t ing per iodwhenthe changeint Manypurchasersthe Dow is negative. wouldpreferthat result over a 2O"k loss of principal. 

I AlthoughOM recognizes the benefits of federally mandated disclosuresin the contextof 
secur i t ieswhere the purchaserbears unl imited downsider isk,  we also recognize the l imited 
usefulnessof those same disclosures in the context of a suaranteed oroduct such as a fixed 

I 
indexedannu i ty.  

Theguaranteesa fixed index annuity providescome with a price---+nethat is fully disclosed. lf 
the ma*ets measured by the relevant index have steadily increased during the crediting period, 

t the purchaserof the fixed indexed annuity will generallyreceive less than the purchaserof a 
stock mutual fund or an index fund that tracks the same index, depending on any caps, 
pafticipationrates or spreads that the fixed index annuity charges. 

I 0. Whatab0uttheregulationof sales practices? 

I A. No one benefits from an unsuitable sale.0M is committed to assisting its producersin 
insur ingthatal l  sales forthe cl ient based the cl ient provides.are sui table on informat ion 

A variety of distributors,including insurance representativesagents, registered of brokerdealer 
andinvestmentadviserscurrent lyoffer f ixed indexed annuit iesand tradi t ional  annuit iesto their  I cl ients.Al though FINRA havejur isdict ion over some 

I 
the SEC and/or already today f ixedindexed 

annuity sellers (registeredrepresentativesof broker dealers and investment advisory 
representat ives) f ixed indexed salespract icecomplaints-ci tedthe SEC did not c lassi fy annuity 

the need for the proposedby the SEC as demonstrating rule- by type of distributor. 

I The SEC rule proposalignores sui tabi l i ty now in placein morethanstateinsurance requirements 
35 jur isdict ions. obl igat ions insuranceState insurance sui tabi l i ty apply to al l  l icensed agents,  
includingthosewho are registered representatives adviser 

I 
of broker dealers and investment 

representatives. 

I 
OM believes that state insurance sales disclosure and sales practiceprotectionlaws and 
regulat ions to f ixed indexed adequately consumers.appl icable annuit ies protect 

I OM Financial LifeInsurance Baltimore,Company, MD 

I 
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t 0. whathappensnext? 

T A. Thepubl ichas unt i l  September 10, 2008 to f i le comments on the proposedrulewiththe 
SEC.TheSECwil l  meet again and decide, based whetheron publ iccomments,  to adopt the rule 
asproposedorto publisha revised rule. 

I 0. Howcan lfile a comment 0n this proposedrule? 

t A. Go to the SEC website at http://www.sec.gov/ruleVoroposed/2008/33-8933. odf and follow the 
directions there; or, you may wish to participatein the comment processthroughtrade 
associations to.youbelong 

t Q. While the rule is pending,who can sell fixed indexed annuities? 

A. TheSEC has proposedthat its rule to regulate fixed indexed annuities become effectiveone 

I yearaftera f inal  rule is adopted.In pract icalterms,unlessthe SEC opts for an ear l ier  ef fect ive 
date, the earliestthe new rule would become effectiveis September oI 2OO9. 

t Inthe inter im,our f ixed indexed annuit iesmaycont inueto be offered by insurance-only l icensed 
representativessubject to state insurancesuitability requirements. Sales by registered 
representativesof broker dealers and investment representativesadvisory who are also licensed 
as insurance agentswi l l  cont inueto be subject to state insurance sui tabi l i tyrules,as wel las 

I
 appl icable ant i f raud rules. 
federal  and sui tabi l i ty 

T
 i DowJonesIndex 

t lhe Index is usedfor calculatinganyindex interest credit. The index that wil l be usedis the Dow Jones Industrial 
Average(whichexcludesdividends)."DowJones Industrial AveragesM",and "DJIAsM"'areservicemarks of Dow 
Jones& Company,Inc. Dow Jones has no relationshipto 0l\4 Financial Life Insurance Company,other than the 
l icensingof the Dow Jones Industrial Average(DJIA)and its service marksfor use in connection withthe Contract. 

I Dow Jones does not: 

I 
. Sponsor,endorse,sell or promotethe Contract.

. Recommend invest in the Contract
that any person or any other securit ies. 
. Haveany responsibil i ty or l iabil i ty for or makeany decisions about the timing, 

amountor pricingof Contract. 

I Have any responsibil i ty for the administration, or marketing of the Contract. Consider theor liabil i ty management 
or the 0wners in determining, needsof the Contract of the Contract composingor calculating the Dow Jones 

IndustrialAverageor haveany obligation to do so. 

I 
I 
I 

I OM Financial Life Insurance Baltimore,I Company, MD 

I 
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DowJones wil l not have any l iabil i ty in connection with the Contract. Specifically,DowJones does not make any 
warranty,expressor implied, andDow Jones disclaimsany warranty about: 

. The results to be obtained by the Contract, the Owner of the Contract or any other 
personin connection withthe use of Dow Jones wil l have no l iabil i ty for any erlors, 

t omissionsor interruptions Averagein the Dow Jones Industrial or its data; 
. Theaccuracy 0f the Dow Jones Industrial and its data; or completeness Average 
. The merchantabil ity for a particular or use of theDowJonesandthe fitness purpose 


IndustrialAverageand its data;


I 
. The Dow Jones Industrial Averageand the data included in the Dow Jones Industrial 

Average; 

Underno circumstances punitive,specialor consequential 

I 
will Dow Jones be l iable for anylostprofitsor indirect, 

damagesor losses, even if Dow Jones knows that they might occur. 

" S&P5O0lndex 

I TheIndex,which is used for calculating any index interest credits,is the Standard& Poor's 500 Composite Stock Price 
Index(whichexcludesdlvidends). is not sponsored, sold or promoted & Poor's, The Product endorsed, by Standard a 
divisionof the [4ccraw-Hill Inc.('S&P').S&P makes or warranty, or implied, 

I 
Companies, no representation express lo the 

ownersof the Product of the publicregarding of investing generallyor any member the advisabil ity in securit ies or in the 
Productparticularlyor the abil ity of the S&P 500 Index to trackgeneralstock market performance.S&P's only 
relationshipto the Licensee is the l icensing trademarksof certain and trade names of S&P and of the S&P 500 Index 

I 
which is determined, and calculated regardto the Licensee orthe Product. composed by S&P without 

S&P has no obligation to take the needsof the Licensee or the owners of the Product into consideration in determining, 
composing theS&P500 Index. lor and has not participated of 

I 
or calculating S&P is notresponsible in the determination 

the pricesand amount of the Product or the timing of lhe issuance or in the determination or sale of the Product or 
calculationof the equation by which the Product is to be convertedinto cash. S&P hasno obligation or l iabil i ty in 
connection marketingor trading oftheProduct.with the administration, 

I 
S&P DOES 1{OT GUARAI{TEE AI{DA}RTHE COMPTETET{ESS THE ACCURACY OF THE S&P 5OO II{DEXOR AI{Y DATA II{CI.UDED 
THEREII{ IIOIIABIIITY FOR AI{Y ERRORS, AI{D S&P SHALL HAVE (lRII{IERRUPIIOI{S S&P MAI(ES lioOMISSIONS, THEREII{, 
WARRAI{TY.EXPRESSOR IMPIIED. AS TO RESUI.TS BY IICEI{SEE. O' THE PRODUCT. M BE OETAINED OWI{ERS OR AI{Y OTHER 
PERSOiIOR EI{TITY TROMTHEUSEOf THE S&P 5M INDEX OR AI{Y DATA II{CIUDEOTHEREII{. IIO EXPRESS 

I 
S&P MAKES OR 

IMPI.IEOWARRA'{TIES, DISCTAIMS Of MERCHANTABITTTY AiIO EXPRESSLY ATt WARRAIITIES OR FM{ESS FOR A PARTICUTAR 
PURPOSEORUSE WITH RESPECT TO THE S&P 5OO IIIDEX OR AI{Y OATA THEREII{. I.IMITII{GAiIY ()f THEII{CI.UDED WITHOUT 
FOREGOII{G,II{ Ii(l EVEI{TSHAILS&P HAVE AI{Y I.IABII.ITY PU TTryE, II{OIRECT, FORAl{Y SPECIAI, ORCOI{SEqUEI{TIAL 
DAMAGES L[)ST EVEI{ OF THE POSSIEIIITY OAMAGES.(II{CIUDIIiG PROFITS), IF IiOTIFIED OI SUCH 

I 
I 
I 
I 
I OM Financlal Li ie lnsurance Company,Balt imore, MD 
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COMPANYSUITABILITYEFFORTS 

I OVERVIEWOF SUITABILITY REVIEWPROGESS 

FormI accompanyevery deferred annuity application. (See"AnnuitySuitability 
Acknowled 

We requirethat a completed SuitabilityAcknowledgement 

gementForm"attached.) 

t	 We do not allow an applicantto "optout" of providinga completed 
SuitabilityAcknowledgement Form. 

I 
I The Suitability AcknowledgementForm is screened upon receipt to 

determineif the applicant has indicated responsesonthe form that may 
raisea "redflag"inprocessing. 

I	
lf "redflags"arenoted,a letteris sent to theproducerrequesting 
additionalinformation whetherdemonstrating the sale is suitable. 

I	
"Redflag"triggersincluderesponseof a certain natureor range in regard 
to: 

t	 o liquiditY 
o goals 

of assets o comPosition 
o surrendercharges

I o monthly disposable income 

I . "Redflags"are reviewed monthlyin the ComplianceDepartmentand 
additionalfollow-upis done which includes discussionswithoperations, 
salesand marketing asfollows: 

I o 	A review of all informationprovidedbytheproducerandcontained 
intheapplicationfileis conducted 

o A decision is made basedon this review. Possibleresultsinclude:I	 ) An offer of rescissionto the applicant 
F Terminationor other disciplineof the producer 
F Furtherinvestigationand information requestst F Additionaltrainingof a produceror agency 

I	 LIMRA CAP SURVEYREVIEWPROCEDURES 

r We participatein the LIMRA CustomerAssurance Program ("LIMRA 
CAP") which involvesa customer survey designedto verify thet appropriatenessof a sale by permittingthe applicant an independent 
mannerof providingfeedback to us. 

T

I




I 
t 

The actual mailingandcollectionof LIMRA CAP surveys is independently 
managedbyLIMRAInternational, Inc. is a non-Inc. LIMRA International, t profitorganizationdevoted,amongother things, to the promotionof good 
marketpracticeswithin the insurance industry. 

I	 Subsequentto receipt of an application for a deferred annuity,LIMRA 
CAP sends out surveysto Company clients who have purchasedfixed 
annuitieson a monthly basis; analyzesthe results that are receivedback 

I 
I from policyholdersand providesa report that reflects the results of the 

surveyfor that monthand the past 12 months and comparesit with all 
other LIMRA CAPclientsaswell as with a groupof peercompanies 

We review the monthlyLIMRA CAP reports and each client survey 
responseto identify any responsesthatcontainany significantitems of I potentialconcernexpressedin the comments section. In certain 
situations- unreformedevidenceof confusion, misunderstanding 

t 
or lack 

of suitability in the sale, we will offer an applicant the opportunity to 
rescind. 

We also reviewthe LIMRA CAP surveys on a monthly basis in order to I identify any trends which would require follow-up with any specific 
Droducers.

I 
I 
I 
I 
I 
I 
I 
T 
I 
t 
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I ll{SURER life Insurance - 0M Financial Company 

1. 	 THIS FORM HELPS YOU. lt is important you havethe information you need to determine if purchasinga fixed annuity contract 
meetsyourneedsforyourfinancialsituation.Thisform can helpyoumake that determination. 

t 2, CUSTOMERPROFILE 

owner'sName	 ABe Occupation 

t l\4onthlyDisposablelncome(monthlyincome minus monthlyexpenses): 

Net worth excluding equity in primaryresidencel 

I 
What is yourmarginaffederaftax rate? - O"h - 7O"/"- l5o/. -25% -24% -33% -35'h 

Whichgoalis most important to youwith respect to this OM LiIe Annuity youarepu.chasing? 

_ Retirement_ PrincipalProtection- Tax Deferral - WealthAccumulation- Emergencies- CollegeFunding 

I _ Guaranteed _ Income Vacataons 

Pleaselist the amount of current savings and investments belorY: 

ngs/MoneyMarket	 PrimaryResidenceI CheckingiSavi 	 $ 
Certificatesof Deposit	 Other Real Estate $ 

I	
Fixed Annuities $ Mutual Funds 

VanableAnnuities $	 Stocks/Bonds 

Cash 	 RetifementPlansLifeInsufance Value 

T Thisannuity transaction Iepresentsapproximatelywhatpercenlageof yourassets(excludingprimaryhome)? 

I o 2s% lru*-uo* luo*-'un Trrn-roo*

I lsthis a feplacementof an annuityor a l ife contract/? - Yes _ No 

a penalty (surrender 

t 
b) lf thereis a penaltyor surrender charge, of the contractvalue being .eplacedwill be subject to a penalty? 
a) 	 lf yes,isthere forearly termination charge)?_ Yes_ No 

whatpercentage 

-O-2% - 3-5% - 6-8% - 97" or >


AND SIGNATURE

I understandthat:


3. 	 ACKNOWLEDGEMENT 

I . I have appliedforand/orpurchasedan annuity contract.This is NOTa short-term savingsvehicle.

. ThepremiumsI payfor the annuity contractapplyto a fixed annuity contract- nota mutual fund, savingsaccount,certif icate


of deposit, securityor other financial product. 
'  Certaincashwithdrawals surrender are subject to certain l imitationsand charges as 

I 
from, or a complete of, the contract 

describedin the contracl.I understandthat the annuitycontractpermitscertaincharge-freewithdrawalamountsiI believe 
theseamountsaremorethan sufficient to meet my income and other financialneeds. 

. Surrender/redemption may be incurred as a result of liquidating existing in order to fund this annuity, charges/fees accounts 

. Income as a result of withdrawals my exisiing however, this 

I 
tax liabil i ty may be incurred and/orliquidating accounts; I believe 

transactionto be in my best interest. 
'  The AgenvRepresentative andOM Financial and I am responsible ifLifemay not offer tax advice, for the taxconsequences, 

with my ownprofessionalany, related to this transaction. lf needed, I wil l consult tax advisor.

'  
 The Agent/Representative Lifemay rely upon the information herejn,andthe information provided 

I 
and OM Financial provided 

herein is true and accurateto the best of my knowledge, 
. I value theproductfeaturesthis contract provides,includingitsguarantees. 

I Owner's Signature	 Date 

(if applicable)Joint Owner's Signature 	 Date 

I Agent Signature 

I
 ADMIN5214r7 	 Rev. 04 2008
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Commentsof the Mar.yland lnsuranceAdminisnationon 
ProposedSEC Rules l51A and 12h-7 

Executive Summary 

TheMaryland Insurance AdministrationC'MIA') submits these corffnents 

to the Securities andExchangeCommission(the"Commission")onproposed 

CommissionRules l51A and,12h-7. The MIA respectfullyurgestheCommission 

not to adopt these rules. 

Theproposedrulesare based on two premises.Thefirstpremiseis that 

indexed annuities aresecurities; the second premiseis that state insurance 

authoritiesdo not adequatelyregulate indexed annuities. Both of thesepremises 

arefalse.Becauseindexedannuitiesoperatelike insurance,not securities, the 

Commission'shistoricpositionthat they are properlysubjectto state insurance 

regulation,not federal securities regulation,is correct.Further,becauseindexed 

annuities are insuranceproducts,the MIA, as a state insurance regulator, regulates 

them, The MIA's counterparts in otherstatesdo likewise. 

Theregulatorvgapwhich the Commission's new rules proposeto fill does 

not exist. These proposedrulesareclassicexamplesof a solution in search of a 

problem.Moreover,the Commission's proposalto add a new layer of unneeded 

and duplicative federalregulationwill add burdens,increasecosts, create 

confusion, and not increase consumerprotection, 
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1. Indexed annuities areinsuranceproducts.not securities. 

The Commission has not regulatedindexedannuitiesin thepastand,instead, 

has recognized, pursuantto seotion3(a)(8) ofthe SecuritiesAct of 1933,thattheir 

regulationproperlylieswith stateinsuranceregulators.Section3(a)(8)exempts 

annuity contracts, as well as other insuranceproducts,from federalsecurities 

regulationwhenthey are issued by a corporation subjectto state insurance 

regulation.An examinafionof how indexed annuitiesoperate confirms that these 

productsare, as the Commission has viewed them for manyyeaxs,exemptfromthe 

Commission'sregulationasinsuranceproducts.Evidence that equity indexed 

annuitiesare insurance products,notsecurities,includes the following: 

r Theaccountvalueofan equity indexed annuityis held in the insurer's 
generalfund. The account vaiue in an equity indexedannuity is not 
investedin equities. 

r The insurer on anequityindexedannuity contact guaranteesa 
minimum rate of interest which will be credited to the account value 
andguaranteesindexed interest pursuantto a confracfual formula 
irrespectiveof theperformanceof the insurer'sasserts;therefore,the 
insurer.not the policyholder.bearsthe market risk on theinsurer's 
assetsthat the rate of returnmaybe lower than the zuaranteedrate of 
interest. 

Theinsurer can limit the amount of interest which will becreditedto 
an equity indexed armuityby reducing the "participation rate" (in 
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advanceonly) and/or by stating a maximum rate which wiil be 
qedited.' Thus,thereis no pass-tlroughof investmentperformance. 

The interest that may be credited to the equity indexed annuity 
accountvalueat aratemore than the rateguaranteedin theconffactis 
similarto the "excess interest" that may be credited to a traditional 
defenedannuityor a universallife insurance contract and to the 
dividendswhich are naditionally expectedon a whole life insurance 
contract. 

In sum, the Commission's historicpracticeof not regulating indexed 

annuitiesis correct because it is the view consistent with the fact that indexed 

annuitiesareinsuranceproducts,not securities, andare exempt under section 

3(a)(8). TheCommissionshouldnot change its historic position. 

2. TheMIA regulatesindexed aruruities. 

A. Maryland'sstatutoryandregulatoryframework 

Giventhatindexed annuities operateasinsuranceproducts, they have been 

(andare)regulated- andextensivelyso-as insuranceproducts.TheMIA 

I Thc intorert to be uediled to an equity irdexed amuity €ontract is linked to atr €xtcmal index, usually Standard & 
poor's 500 Crmposite Stock Price lnd€x. The int€lest is dcclarcd by the insue! at the beginning of eachyear and 

mustbe at least the amount requircd by the Aruluity Notrforfeiturc Law, curently betwe et lYo and 3Yo- In additior\ 

the insurerguarantees that the qediting ratc will be at least a percentageofthe retum tealized by the indcx (the 
,,participationrate"). The insurer declares this participation rate in advancc armually. The insurer may statea 

maximum rate that will be credited regardless ofhow the index performs. 
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Setforthbelow are therelevantMarylandstatutory and regulatorycitations.'The 

Marylandregulatorysffuctureis illustrativE of state insuranceregulatory 

strucfures;comparableregulatoryregimes exist in other states. 

Regulationof insurers 
-r $2-201 provides enforcement authorityfor violations of the lnsurance 

Article; 
r $2-205 - authorizesexaminationof insurers; 
r $4-101-addressestherequirementsfor a Certificate of Authority 

(includingmandatoryand discretionary groundsto deny, refuse to 
renew, suspend andrevoke authorify); 

r $4-205-lists "actsof insurance"whichmay not be done without a 
license; 

r $5- 101-relatesto assets, liabilities,reseryes,andinvestmentsof 
insurers; 

r $7-101-relatesto Maryland'sAcquisition Disclosure and Control Act; 
r $9-101-addresses where an insurer may become circumstances 


impaired(solvencY).


Regulationof producers 
. $2-206-examinationofagents; 
a $10-103- requiresa licensefor insurancesales; 

for an 
insurancelicense,includingexaminations,continuingeducation,and 
regular updating; 

o $10-105,$10-107,$10-109,$10-116,and$10-117,requirements 

o $10-1l2 - issuanceofproducerlicense; 

$10-l 18- terminationwith cause from carrier; 
a $10-126- permitsdenials,suspensions, andrefusals 
I 

revocations, to 
renew or reinstateanylicensedagent; 

a $12-201- $12-210 addresses- forms of annuity products 
a 527-I02 - prohibitsunfair trade practices; 

2AU satutory citations arc to thc IrsumnoeArticle ofth€ Annotat€d Code of Maryland; thc regulatory citations are 
to the Code of Maryland Regutatiols ('COMAR")' 
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$27-103and$27-104 - pennitsceassanddesistordersforpractices/acts 
that are defined andfor pmcticesnot expressly deftned, respectively; 

-527-202through216 defines"unfairand deceptive acts/practices" 
such as misrepresentations, boycott, coercion, falsestatements, 
intimidation, inducements, unfair discrimination, rebates,twisting, tie-in 
sales, and improperpremiumsand charges; 

o	 $27-301- 927-306- prohibitsunfair ciaim settlernent practices 
a	 527-403- requiresretumof unusedpremiumsandprohibitsfalseor 

misleadingclaims; 
*27-405nd $27-406 - defines unlicensed activityandunregulated 
insurers as fraudulent. 

Regulationof product/contract 
o 	 $12-203-addressestherequirementthat forms mustbe submitted for 

approval before being soldin Maryland; 
r 	 $16-400-addressestherequiredconhactprovisions, including grace 

period,incontestability,misstatementofage or sex, crediting of 
dividends,and reinstatement provisions; 

r 	 $16-500- the Maryland StandardNonforfeitureLaw for Individual 
Deferred Annuities; 

o COMAR 31.09.09 - MarylandIllustations regulation 
r COMAR31.15.01- AddressesUnfairTradePracticesin advertising; 
r COMAR3 1 ,I5.04- AddressesUnfairTradePracticesin solicitation of 

annuifyconhacts; 
r 	 COMAR 31.09.12- entitled"Suitabilityin Armuity Transactions"is 

Maryland's broadly protective suitability regulation, setting for*r 
standardsandprocedures for each recommendationto a consumer that 
resultsin a transaction involving an annuityproduct so that the insurance 
needs and financial objectives of the consumer at the time of the 
transactionare appropriateiy addressed. This reguiation applies to 
insurers, agencies, andproducerswith respect to all annuity transactions 
and specifically incorporatesthe National Association of Securities 
Dealers(a/k/aFinancialIndustry Regulation Authority) Conduct Rules 
pertainingto suitability for therecommendationof variable annuities. 
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TheCommissionshould take particularnoteof Maryland's suitabilify 

regulation(COMAR31 .09.12). By its terms,this regulation "appliesto each 

recommendationtopurchaseor exchaage an annuity made tp a consumer by an 

insuranceproducer,or an insurer where no insurance producer is involved, that 

resultsin the purchaseor exchangerecommended."Theregulationimposes 

explicitduties on insurersandproducersto "have reasonable gtoundsfor believing 

that the recommendation , . ."is suitable for theconsumer. 

The Maryland regulatoryregime is asrobust as it is comprehensive. 

Maryland's insurance regulatory structure demonstrates that any assertion that 

statesdonot currently regulate indexed annuities is false. 

B. MIA staff devoted to regulatingindexed annuities 

Maryland'sregulatoryregimeis not a "paper tiger." The laws on paperare 

backedup by substantialresourcesdevotedto the enforcement oftheselaws' For 

example, the MIA hascompetentprofessionalstaffwhospecializein annuify 

marketing; others whospecializein life insurance and annuity complaints; 

examinerswho are qualified to examine equity indexedannuityactivities; analysts 

who review annuity filings; staff who conduct examinations andaudits; and staff 

whoperform market conduct examinations.All of these resourcesare available to 

and,asappropriate,areapplied to the effective regulationof indexedannuities. 
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C. 	 MIA's market conduct activities 

As detailed above, theMIA has ample legal authority to oversee all aspects 

of the indexed annuity industry.Pursuantto these authorities, the MIA has 

completedin thepastfive yearsmarket conduct examinations of the following 

companiesthat wdte equity indexed annuities: 

AXA 	EquitableLife InsuranceCompany 
F & G Life InsuranceCompany(nowOld FinancialLife Insurance 

Company)

Hartford Life & AnnuitY ComPanY

JacksonNationalLife InsuranceCompany

New York Life Insurance ComPanY

PrudentialLife InsuranceCgmpany

UnionLaborLife Insurance Company


No violationswith respectto equity indexed annuities werefound during 

theseexaminations. 

D. 	 The MIA receivesfew consumer complaintsinvolvingindexed 
annuities 

The MIA's complaintfiles refute the assertion that thereis a largeand 

growingproblemin theareaof indexed annuities. Complaints about equity 

indexedannuitiesrepresentless than % of 1% of the complaintsreceivedby the 

MIA's Life and Health Unit. The MIA receiveda grandtotalof four complaints 

relating to indexed annuitiesin 2004, nine in 2005, seven in 2006, and tlree in 
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2007. So, over the fouryears,2004-2007,the MIA received 23complaintsin this 

area.Thisis not evidenoe of a majorproblem. 

3. Thenredictableandavoidablecosts ofduplicating stateregulation. 

TheCommissionwill likely receivecommentsfromthe indexed annuity 

industry and others aboutthe administative burdens and financial costs associated 

with adding a new duplicative layer of federal regulation. The MIA wishes to 

highlight a different and,arguably,far more serious potentialcost resulting from 

thisproposednewlayerofregulation. 

A benefitof the present system is the certainty it provides as towhere 

regulatoryauthority and responsibilityfor indexed annuities lies: it lies with state 

insurance regulators. Thatcertaintywill be lost if federal regulation is added to the 

mix. An inevitable downside of parallelstate-federalregulatorysystemswill be 

disputes(somelegitimate,somenot)aboutwhether a state rule or practiceconflicts 

with and thus ispreemptedby a federallaw. The industryplayers most in need of 

regulatory oversight will be creativein manufacturing these disputes. 

Thus, a perverseor unintended of the Commission'sconsequence proposal, 

if it is pursued,is that it will createholes in a regulatorysystemthat at presentis 

seamless.This will be confusing to consumers and weaken consumerprotection 

by allowing bad actors to argue that they are beyond thereach of state regulation. 
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With all duerespect,it seems highlyimprobablethat the Commissionwill devote 

thesameleve1 of resourcesto the protectionof Marylandconsumersas the MIA 

doesnow, Federalregulation in this area is, therefore,likely to hurt, not help, 

Marylandconsumers. 

4. The Commission hasfailed to consider adequately the views of states. 

Withoutprior consultationwith the states, the Commission issued its 

proposedrulesand the Commission set a short cornment periodon this major 

change.Whilethe Commission receivednumerousrequeststo extend the 

corrunentperiod,includinga request fromtheMarylandInsuranceCommissioner, 

the Commission ignoredtheserequests.TheCommission'streatmentof this 

matteris disrespectful of the states' long-standinginterestsin this area of state 

authority.TheCommission'sapproachis inconsistent wittrprinciplesof 

federalism.,SeeExecutive Order 13132,$ 3(a)(August4, 1999) (agenciesof the 

United States, otherthanindependentregulatory agencies, shall, to the extent 

practicable,consultwith state officials before any action is takon "that would limit 

thepolicymakingdiscretionof the States").WhiletheExecutive Order is not 

binding on the Coffnission, itsphilosophyandrationaleshouldguidehow the 

Commissionproceeds. 
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5. Conclusion 

States,includingMaryland, are regulating indexed annuities nowanddoing 

so effectively. Thepaucityof consumer complaintsthat the MIA has received is 

proofthatthereis no need for a new layer of federal regulation.Furthermore, 

thereis reason tobelievethat the Commission'sproposedrules,if adopted, will 

weakenconsumerprotection. And finally,the Commission hasprocecdedin this 

matterfar tooquickiyand without allowinginterestedpartiessufficienttime to 

developand to presenttheir views. For all these reasons,the Commission should 

not adopt theproposed rules, 

RalphS.Tyler 
InsuranceCommissioner 
MarylandInsuranceAdministration 
525 St. Paul Place 
B altimore, Maryland21202 
410-468-2Q90 
rryler@mdinsurance.state.md.us 

September9,2008 
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10, 2008 September 

Ms. Florence E. Harmon

Acting Secretary

U.S. SecuritiesandExchangeCommission

100 F Street,N.E.

Washington,D.C- 20549-9303


Re: 	 IndexedAmuities andCertain Other Insurance Contracts

File No. S7-14-08


Dear Ms. Harmon: 

Old Mutual FinancialNetwork("Old Murual")t is pleasedto have the opportunity to offer its 
comrnentsin response to the request by the Securities and Exchange Commission(the 
"Commission" or "SEC") in ReleaseNo. 33-8933'(the "ProposingRelease")for commentson 
proposedrule 15lA that would define certainindexed annuities as not being "annuitycontracts" 
or "optionalannuitycontracts"underSection 3(a)(8) ofthe Securities Act of 1933(the" l933 
Act"). 

Old Mutual opposes adoptionof proposedrule 151A. The first section of this letter adalresses 
our concernregardingthe lack of need for tho proposedruleparticularly in light ofstate 
insurancedisclosuroand sales practiceprotections.Thosecond and third sections discuss 
potentially significant collateraldamagethe rule may causetlre non-indexed businessof 
insurance arising from the breadth of the rule, The fourth section notes serious inconsistencies 
between the proposed rule, Section 3(a)(8),andguiding precedent. The last sectionoutlines the 
proposedrule's adverse impact on consumersas they will bear thecostsofthe rule. 

I. 	 TIIE PROPOSING RELEASE DOES NOT ESTABLISTIA NEED FOR FEDERAL 
REGULATION 

The Proposing Releasestates"purchasersof indexed annuities have not received the benefits of 
federallymandateddisclosureandsalespracticeprotection,"3cites"complaintsof abusive sales 

LOld Mutual Financial Network ("Old Mutual") is the marketing name for the U.S. life insuranceandannuity 
operationsof Old Mutual plc. Working through its tretwork ofestablished insurance companies (OM Finaucial Life 
lnsurance Company, OM Fioancial Life Insurance Conpany ofNew York), Old Mutual is headquartered in 
Baltimore, MD; maintainsa National SalesOffice in Atlauta, GA, and sewice ceDtersin Nebraska and Atlanta. 
The cornpanies that corprise OId Mutual deliver a diverse pordolio of amuities andlife iusuance Productsvia an 
establishedgroup of master gen€ral agents. Producls are distributed in 50 statcsand the District ofColumbia. Old 
Mutual has nearly one million policyholdersuationwide. As ofJuoe 30, 2008,Old Mutual had $18billion ir 
statutory-basis assets. 
2,teeInd€xed AnnuitiesandCertain Other InsuranceContracti, Rel. No. 33-8933, 34-58022 (June25,2008). 

I Proposing Release at 6, 
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practices,"4and states thatprotections provided by thesecontractsare"not...substantial 
enough."sYet it fails to produce evidonce of abusivesalespraotices,fails to acknowledgestate 

regulationof disclosure and sales practices,anddisrogardsstateregulationof gUarantees. 

A. 	 No Empirical EvidenceHas Been Provided 

The Proposing Releaseidentifiesconsumerprotection, especially protectionofseniors'asone of 
the driving needs in support of the rule.o As evidenceof this needthoProposing Release cites 
the statement ofPatricia Struck,then President of the North AmericanSecuritiesAdministrators 
Association('NASAA"), at the first Senior Summit in June,2006.7 In her statement, Ms. Struck 
reportssuwey data NASAA obtainedftom is membersabout complaints involving indexed 
annuitiesandcomplaintsinvolvingvariable annuities.8 BecauseMs. Struck's statement repolts 
this information in the aggregate,andnot separately for indexed annuities, these suwey results 

effectivelyprecludemeaningfulanalysisofthis body of evidenceby theCommissionandthe 
public. It certainly doesnot warrant the extrapolationof nontranspatent combinedresults to the 

entirepopulationof indexed aruruityplars currently availablein the U.S. retirernent market 
place.f At ilre same time,the Proposing Release fails to mention, consideror analyze any of the 
consumerprotection safeguards adoptedby state insuance regulators to protectpurchasersofthe 
non-registeredindexedarmuities. ln short,the SEC hasfailed to provide anyempirical data 
regardingabusesrelated to the sale ofindexed annuitycontracts that would implicate a federal 
interest. 

B. 	 The ProposingReleaseFails to Acknowledge State RegtrlationofDisclosure 
and Sales Practices 

Sinceindexed annuity contracts were first introduced in the mid-1990s they have been uniformly 
regulatedunder the supervisionof state insuranceregulators and state insurance law as fixed 
annuity contracts. This uniform state insuranceregulatory treatrnent ofindexed annuities is 
significant in determining status ofcontracts underSection 3(a)(8) anddiffers from the uncertain 

" ProposingReleaseat 8. 
5PloposingReleaseat 26. 
6See Proposing Releaseat 8, l5-17. 
?See Proposing Releas€ Note 25, at 16. 
t Id. Ms. Stmck states "The NASAA suvey also found that unregister€d secudties, yariable annuities and equity-
indexedannuitiesarethe most pervasive{inancial product involvsd in senior investment ftaud. In Califomia, 75 
percentofthe state's senior investment Aaud casssinvolve uuegistered secudties. Cases involving vadable or 
equity-iodexedanauitieswere 65 percent ofde caseload in Massachusetts, 60 perc€nt ofthe cas€loed in Hawaii aDd 
Mississippi." We urgethe SEc to publishth€ entfue suvey, including the survey imtrument and all data gatheredin 
the slu'vey, to permit its review by itrterestedparties. Details ofthe swvey do lot appear to be publicly available ou 
NASAA's website or otherwise. 
eOld Mutual hasr€ceiyed fewer than3 complaintsp€r thousandin-force indexed aunuity cotrtracts for caleldar 
years 2005, 2006, 2007 and tlrough June 30, 2008. 

ND: 4826-5782-8354 
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state insurance regulatorystatus ofthe variable armuity contract noted by the U.S' Supreme 
Courtin SECv. Variable AnnuityLife Ins. Co., 359U.S' 65 (1959) ('VALIC").'" 

The state insurance regulatorylandscapesunounding indexed annuitiesincludes state insuance 
disclosureand salos practice regulation which the Proposing Release fails to consider. It also 
includes standard nonforfeiturelavts-part of insurer solvency regUlationwhich. the Proposing 
Releaserecognizesandgivesdeferenceto in the context of proposedrule 1 2h-7 ' '-which 

establishthe minimum guaranteesprovidedby indexed annuities. 

1. 	 StateRegulation of Disclosure and Sales Practices Obviates the Ne€d 
for Federal Regulation 

In the cost/benefitanalysisofthe Proposing Release,theCommissionstates: 

Disclosur€s that would be required for registeredindexed annuities include 
information about costs(suchas surrendor charges);the method of computing 
indexed retum (e.g, applicableindex,method for detennining change in index, 
caps,participation rates, spreads); minimumguarantoes,aswell as guarantees,or 
lack thereof, with respect to the method for computing indexed return; and 
benefits(lump sum,as well as annuily and death benefits). We think there are . ̂  
signilicantbeneflts to the disclosures providedunder the federal securities laws.'" 

The Armuity Disclosure ModelRegulationl3providesdisclosurestandardsto protectconsumers 
and foster consumer education.The regulation specifies the minimum information which must 
bedisclosed and the method for disclosing it. In particular, the following disclosures must be 
givar in the form ofa written disclosure statementatpointofsale under Section4 B' of the 
regulation: 

At a minimum, tho followinginformation shall be included in the disclosure 
documentrequiredto be providedunder this regulation: 
(1) The generic name ofthe contract, the company productname,if different, and 
form number, and the fact that it is an annuity; 
(2) Theinsurer's name and address; 

t0The VALIC Cotrtobserved that state insuance rcgulatory hoatmeut ofthe then new vadable annuity was far fiom 
uniform: 

Some States de[y these'annuity" colltracts any status as "insurance".Othersaccept them under 
their "insuatrc€" statutes.It is apparent that there is no uniformity in the rulings ofthe States on 
the natue ofthese "annuity" contsacts. 

359 U.S. 65, 69. 
rr Proposing Release at47. 
r2Proposing Release at 70. 
FXetC Z+5-t, .Ihe goal ofthis regulation is to eusule that pulchasersofannuity contacts uDderstaDd certai! basic 
featues of annuity contractu. 

NDr 4826-5782-8354 
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(3) A description ofthe contractand its benefits, emphasizingits long-tenn

nature, including exampleswhere appropriate:


(a) The guaranteed, non-guaranteed and determinable elements of the contract, 
andtheir limitations, if any, and an explanation of how they operate; 
(b) An explanation ofthe initial crediting rate, specirying any bonus or 
introductoryportion, the duration ofthe rate and the fact that rates may change 
from time to time and are not guaranteed; 
(c) Periodicincome options both on a guaranteed and non-guaranteed basis; 
(d) Any valuereductionscaused by withdrawals from or surrender ofthe 
contract; 
(e)How valuesin the contract can be accessed; 
(f) The death benefit, ifavailable and how it will be calculated; 
(g) A sumrnary of the federal tax status of the contract and any penalties 
applicableon withdrawal ofvalues from the contract; and 
(h) Impactofany rider, such as a long-term care rider. 

(4) Specificdollar amountor percentage charges and fees shall be listed with an 
explanationofhow theYaPPlY. 
(5) Information about the currentguaranteedrate for new confacts that contains a 
clearnotice that the rate is subject to change' 

Finally in addition to requiring a product-specific disclosure statement,the Annuity Disclosure 
Model Regulation alsorequiresdeliveryof the Buyers Guido for Equity-Indexed Annuities.'' 

Stateinsuranoedepartmentsund€rtake an exacting review of each indexed annuity contract 
before the contract maybe offered in the state. In comection with that review, state insurance 
regulatorstypically requestvery detailed information about the contract and practicesregarding 
the offer and sale of the contract. Stateinsurance regulators may condition the sale of a 
particular indexedarmuityon prior regulatoryreview. Notably, this review generallyincludes a 
ieview ofthe product-specific disclosure statem€nt and related materials.ls Indexed annuity 
disclosurestatementsandrelated marketing materialsare mad-e to conform to applicable 
insurancelaws in each jurisdictionwhere the productis sold''" 

Disclosures the SEC finds important are being given under state insurance laws regulating 
disclosureand sales practices.Proposedrule 15lA will resultin a duplication ofdisclosure at 

raFor exanrples ofthis specialized state irsurance regulatory discloswe for equity-indexed annuities, see 
http://www.id$r.com/doi/life_aruruities/equityiadex.aspaud http://www.dora.state.co.uVlnsurauce/regd4- l ­

12"/"20attach.pdf­
'5See, Minnesota Deparkncnt of Commerce, Chocklist for Annuities, 

".g., 1 103 0933 32-lM5chk.pdf (requiring iosurershttp://www. state.m!.us/mn/extemalDocs/Commerce/Annuifies_O3 
provide "a copy ofthe disclosue statement that will accompany contracts, i.e., a form that the policyholder signs, 
cefirying that he/she understands the key featues oftbe contsact, which feanues shall be addressed clearly and 
completely in the disclosu.re docume[t"). 
t6Scction9 oftbe Adverfisem€nts oflife hsurance and Amuities Model Rcgulation requires insurers mainlain 
advertising files and requtes an authorized officer to stat€, as part oftle insurer's annual statement filed with ths 
insurance conmissioD€!, that advertisemouts disserninated by or on bsbalf of the ilsurer in the state during the 
precedingstatementyear "complied or were made to comply in all respects with the provisions ofthese rules and the 
insura[ce laws ofthis stata." 
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the consumer'sexpense and without anyaddedbenefit to the consumer. We believethe 

Commissionmust take into accountthenature,extentand effectiveness of state insurance 
disclosureandsalespractice regulation both in evaluating the need for the regulatory protections 

ofthe federal securities laws and in making the required oost/benefitanalysisrelated to proposed 

rule 151A. The cost/benefit analysisis deficient in that regardbecausethe commission has 

ignoredstateinsurancelaws regulating disclosureandsalespractices. 

ln additionto the Annuity Disclosure Model Regulation,the growingbody ofstate insurance 

disclosureand sales practice regulation we believethe Commission shouldconsiderin this 
rulemakingproceedingincludethe following: 

o TheSuitabilityin Annuity Transactions Model RegulationlT 

o The lnsurance andArmuity Replacement Model Regulationls 

r The Advertisements oflife InsuranceAnd Annuities Model Regulationre 

. State"free look" requirements2o 

r State ovorsight and approval ofproducts andrelatedproductdisclosure,including 
the work of the InterstateInsuranceProductRegulation Commissioni' 

. State insurance unfair tradepractice law and regulation22 

'? tnitially adoptedby theNationalAssociation oflnsurance commissioners('NAIC') in 2003 as the senior 
protection in Annuity Transactions Model Regulatio4 this regulatioD now appli€s without regard to the age of the 

purchaser. It establishes standards andproceduresfor recommprdatioDs to consume$in coDtrcctionwith auluity 

tansactions, Thesestandardsinsue that the insujance needsand financial objectives ofconsume$ al the time ofthe 

trar:sactionare approptiately addtessed.ln particular, Section6 B, requires the insurauceproduaer(or th€ riqsuJerif 

ru producer is involved) to make rcasonabl€ efforts to obtain information regarding the purchaser's ftnalcial and tax 

status,investment objectives and other inforrnation used or considercd to be reasonable in makiug 
recosrrendations to thc consumar. 
18The purposeofthis regulation is to regulatethe activities ofinsruers andproducerswith resp€ct to the 
replacementof existing life iuswanceand arnuities by cstablishingmininarm standards of conduct to be observed i! 
replacementor finmced purchase tansactions. The regulation assuresthatpurchasers receivc the informatiou 

neededto make an hfornred purchase decision. 

reTlis regulatior establisbes minirnum standardsandguidelines to assure a firll and trutbful disclosue to the public 

ofall materialandrelevantinformation in the advertisiagoflife insuauce policios and annuity contacts. 

20SeeMd. Code Ann. Ins. g l6-105(2008)Gequting rctice prominentlyprinted on the face ofthe aruuity coutracl 
informing owner of right to cancel policy within I 0 days of delivery) . The Buyers Guid€ for Indexed Aruuities 
calls attertion to this right as follows; "When you receiveyour coDtact, readit carefully. It rfty offer a "free look" 
period for you to decidc ifyou want to k€€p the contract.Ask your agent or irsuratrce company for an explanation 
ofanything you don't uuderstand,lfyou havea specific complaint or can'tgetthe aus$,ers you u€€d ftom your agcnt 
or company, contactyour state insumnce department." 
2tSee n1ote l5 s pra and Itrtentate lDsurenceProduct Regulation C,ommission, Rule Establishing Uniform Staudards 
for Index-Linked InterestCrediting Featu€s for DeferredNon-Variable A!truity koducts (May, 2008) 
http://www.ilsuntrcacornpact.org/rulernakhg-records/080530-indcx-linled-crediting.pdf. 

"' See e.g., Md. Code Arm.Ins. $ 27-102(prohibitiugudatu tnde pmcticos);Md. Code Ann. Ins. Q27-202-116 
(defuiitrg udair anddeceptiveacts and practices);COMAR 31.15.01(ufair tlade pmcticesin advertisiag);COMAR 
3 1 . I 5.04 (unfair tradepracticesin solicitation of annuity aontacts). 
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a Stateinsurance department market conduct examinations23 

a Enforcementactionsby state insurance regulators and state attomeysgeneral2a 

Proponentsof proposedrule l51A may argue that the Commissionshouldignorevarious model 
regulationsor laws noted above for the Commission's reviow which have not been promulgated 
or enacted in every jurisdiction. kr this regard, the Commission should consider that insurers 
doing business throughoutthe United States routinely develop one disclosure form for each 
productand then use it in all jurisdictions where they conduct business, includingjurisdictions 

that have not yet adoptedparticular NAIC model laws or regulations. The Commission followed 
a similar pathwhen ii set the specifiedrateofinterestuntler Rule 151(b),2s 

The Commission's Division of Investrnent Management previouslyobservedthat Justice 
Brennan"in declaringthat state insurance law did not provideadequateprotectionto an investor 
in a mutual fisnd...appearedtofocus on the absence of disclosure requirements in state law" ."o 
The world of insurance disclosureand sales practiceregulation has evolved considerablysince 
VALIC wasdecidedon March 23, 1959. Today thoe is "no absenceof disclosurerequirements 
in state law" applicable to indexed annuitycontracts We wge the Commission to oonsiderstate 
insurancedisclosureand sales practice protections,'' 

2. StateRegulationof Minimum Values 

Indexed annuities include important guaranteesofprincipal and crodited interest under state 
insurance solvency regulationdesigned to protectcontractownersthat did not apply to the 

23See, e.g., Vermont Deparbretrt ofLrsuJance 
httpr//www.bishca,state,vt.us/IruurDiv/market-conduct-examya-mnrketconduct-reports2.httD 

Missouri Deparhnent of Insurance, Financial Institutions and Professioml Registrations 
http ://insurance.mo. gov/c gi-bi!./MCExamslist.pl 
a See, e.g, Pemsylvaaia Departrnent of Insurance, Enforcement Actions, MigbecLLK&ggI., Docket No. CO 00­
0l-002 (March 3, 2000)( Respondent sold threc index amuify productsand misrepressnt€d to his olicnts that therc 
would not be a zunsnder charge if tbeir cotrtractswerc surrenderedprior to Elaturity. AftcI the sale,Respondent 
assertshe became aware of the surreuder charge. The clients r€quested thei annuity contracs be rescinded and the 
fulI amountof their deposits be refirndod, which the insurer did. Respondent has b€en placedunder a two year 
period of licensesupervision). http://www.ins.state.pa.u6/iDs/cqp/view.asp?a:1276&q-528650&pp:3 

" Under Rule I 5 I O) the Commission tied the minimum latc required to be fiedited to the rclevant nonforfeinue 
law in the jwisdiction in which the cotrtact is issued, or, if the jurisdiction had not adopted such law, or no looger 
mandated that a minimum mt€ apply to existing contracts, then "the specified rate under the confact must at least be 
equal to the minimum rate then required for individual annuity co racts by the NAIC Standard Nonforfeiture Law." 
See Defrlition ofAnnuity CoDtacb or Optional Amuity CoDbacb, Rel. No. 33-6645 (May 29, 1986xAdopting 
Releass at Txhereinafter referred to as "Release 6645"). 
e Division oflnvestme[t Managemont, United Stales Securities and Exchange Comrnission,Protecting Investo$: 
A Half Century of Investrnont CompaDy Managemeut, 3 93 at uote 84 (May, 19g2xhercinafter refered to as 
"Protecting lnvestors"Xemphasis added). 
27We also urge the Conrmissionto consider that in cotrtast to the well developed state regulation ofdisclosure 
applicable to indexed armuities, neither the proposedrule Ilor the Commissiou'sFonn S-linclude any disclosue 
standards specific to indexed annuities. Moreover, there is no ofrc€ ofthe SEC cbarged with regulating these 
products. By contlast to state insurance regulaton, the SEChas no experieDce whatsoever regulatiog index€d 
aDruity contacts. 
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variableamuity consideredby the Supreme Court in SECv. United Benefit Life Ins. Co., 387 
U.S.202(1s67)("Unite(Eensft'). 

hr particular,state insurance nonforfeihue laws28 set a floor for benefit palments by establishing 
the interest rate used to calculate these benefits and the minimum amountof the initial and 
subsequentpurchase payments to which this rale must apply. Nonforfeiture laws were initially 
enactedto protect pwchasers ofinsurance contracts-not to protectthg insuranceoompanies 
issuing the insurancecontacts,2e although they clearlyplay a supporting role in regulating 
insurer solvencv todav.'u 

In contrastto United Benefit's Flexible Fund annuity, pwchase payments underindexed 
annuitiesare insurer generalaccount-not variable separate account-assets. The purchaserof 
an indexedaruruitydoes not participatein the invesfinent experienceofthe insurer'sgeneral 
account, This fact is sigrrificant because state insurance nonforfeiture laws protect purchasersof 
general.accountdeferred annuities, including indexed arutuities, beforearuruitypayments." 
begin.'' state insurancenonforfeiture laws do not ptolectpurchasersofvariableannuities"who 

a State nonforfeiture laws geuerally tace their origins to public outrageover tortine policies sold in tbe Udted 
Statesftom the time ofthe Civil War until the early 1900s, when they were outlawcd asa r€sult oflegislatior 
adoptcd in New York in 1 906. This legislatiotrresultedftom a recommendation of the Arrnstrotrg Corunittee 
investigationsofthe insurance industry in New York in 1905. 

Under a tontinepolicy, a dividend wa6 paid ouly ifthe insuredsurvivedthe time period specified iu thc contact. Io 
its report the Armstrong Corrunittee noted that the three largest New York insurers at that time "sold mostly tontine 
policieson which dividends had fallenfar short ofthe estimates made for policyholdersal the time ofpurchase." 
GeorgeA. Norris, Voices Aom the Field - A History of thc National Association of Life Unclerwriten (National 
Association of Life Underwriters, 1989). 

"Tonthe insuranceheld certain appeals. The poliryholder was offered the possibility ofmunificent rctuns on his 
inveshle[t ifhe adlEted to his cotrtractual agreement. Manag€meut on the other han4 accurnulatedlarge amounts 
of capital since, ulik€ annual-dividend insurarce, it did not have to disperse yearly paynents. Furthernor€, since 
the corpany did not pay a cash surrender \.alue otr torti[e policies, lapsed mouey was not rctumed-This amount 
proved sizable; a twenty-five percentor higher lapse rate was cotrunon." H, Roger Grant, Insuranc€ Reform 
Cousume!Action in the Progessive ErA 7 (Tbe Iowa State Uniye$ity Pr€ss, 1979). 
2eSeeAlfi€d N. Guerti!, Developmentsin Standard Non-Fotfeinre and ValuationLegislarro4 Joumal ofthe 
American Associatic,n of UniversityTeachersof Insurance, Vol. 13, No. I, 5-l5 (Mar. 1946)(Discussingpost-
Armstrong investigation legislative initiatives, GuertiD states at 7: "Th€ conference ofcoyemors, Aftomeys 
GeneralaudConunissiorcrs aDdits Corunitt€o of Fifteen wasdealingwith disclosures cleveloped by lthe 
Armstotrgl inycstigation. It was not an emelgency inwlving the solvency of companies, however. lt is 
understandable, therefore, that th€t report did not contain reco[uncndatioas oa the matter ofreserves from the 
standpoint of solvency of companies,They were interested in the practkes of companies ifl thetr relatian to 
policyho ld e rs.")@rtphasis added). 
r See, r'.e., Report ofthe American Academy ofActuaries' Armuity Nonforfeitur€ Section 6 Work Grcup on Section 
6 ofthe NAIC Model Standard Noofolfeiture Law for Individual Deferred Arauities @oston"Jutre, 2005), 
https://wwwactuary.orglpdf4ife/uouforfeit_6junc05.pdf Gtatrdard[ouforfciture law addresses insurer solvency, 
equity betweer swrendering and continuingpolicyholdersand"smootbness",i.e., to gradually eliminat€ any 
differencebetween the cash surrendervalue ofthe suneudering policyholder aDd the paid up annuity value ofthe 
continuingpolicyholder as the policy approached matruity). 
3r,See,ia, Md. Code Ann. Ins.$ 16-501(7)(2008). 
32See, i.e.,Md. Code Al:rr. Ins. $ l6-501(4)(2008). 
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assume("underwrite') the risk that the surrender value ofthe variable annuity will be less than 
what they paid for it, and thereforereceive the alternative protectionsofthe federalsecurities 

lawswhich focus on disclosure in lieu ofa state regulated guaranteeofprincipal. 

Importantly, the minimum guaranteed surrender valu es in generalaccount indexedarmuities are 

determinedthroughstatelegislativeprocessesregulatingthe business of insurance rather than 

being determined at the insurer'sdiscrction. The guaranteedsurrender values in Old Mutual's 
general account indexedannuitiesare determined in accordancewith state insurance 
nonforfeiturelaws which provide significantly strongefgualanteesthanthe one considered and 
rejectedby the Supreme Court in United Benefit. 

Like all otherdeferred annuity contracts, indexed annuitycontracts credit interestduring the 

accumulationperiod.33The amountofinterest an insurer is obligated to credit under a defened 

indexedannuityconfiact is detemined underthemost favorable to the contlzct owner of two 

outcomes:(1)by a formula setforthin thecontractwhichtakes into account changesin a 
commerciallypublished index ofsecudties; or, (2) accordingto an annual minimum guaranteed 

rate of interestdeterminedunderstateilsurance nonforfeiture laws. 

One state regulatoryadvocacygroupseekingjurisdiction over indexed annuitiesblatantly 

ignoresapplicablestate insuanca law whenit claims that guaranteesunder indexed amuities are 

""establishedby insurersin their iliscretion, usually atvery low rates."3a In fact, minimum 
guaranteesunderthesenon-registeredcontracts are established by the StandardNonforfeiture 
Law for lndividual DeferredArmuities adopted throughlegislativeprocess in 47 states and the 
Districtof Columbia.3s Thesostateinsuranoesolvencylawsproteot purchasers ofgeneral 

account indexedarn'atiesagainsttherisk of"insignificant" guaranteeslike the oneincludedin 

lheseparateaccount variable armuityexaminedby the Supreme Court in United Benefit 

In consideringthe issueofwhat constitutesan adequate guaranteeofprincipal underanindexed 
armuitycontract,the Commission should take into account that under state insurance solvency 
laws, insurers offering these contractsare not legally required to provide cash surrender values 
prior to maturity.'u However, most insurers include a provision that allows for a lump sum 
settlementat maturity or at any other time before annuitypaymentsbegin' 

Wheninsurersinclude cash sunender and partialwithdrawal rights in their indexedannuities, 
statenonforfeiture laws strike a balance between contractownerswho hold their contracts until 
benefitsbeginandconfactownerswho electto "cashout" before annuity paymentsbegin. Long 
term insurance conhacts are not demand deposit accounts;thereis a signifisant cost to insuren 

33The proposiagRelease at 9 states"Dudng the accumulationperiod the iusruer credits the puchaser uddl a return 
tbat is based on changes in a secudties index...." Ths insuer oreditsintercstuDderan i|rdcxitrg fomurla; it does noL 
passthrough a 'tetum." 

3aNASAA's Bricfing Papcl in Support ofthe SEC'S ProposedRule ou EquityIndexedArruities, p 1 (August11, 
2008). 

30,2005).3rTte Van Elsen Repolt, http://www.veconsuhing.corn/resources/idanlmap.pdf(August 
16See, i.e., Md. Code Arm., Ins, 0 16-503(2008). 
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who provide theright to surrender a long term contract on any day." Nevertheless,purchasers 

who Llect to ..cashout" of thesecontractsreceive-at a minimum-the guaranteed cash value 
mandatedunder state nonforfeiturelaw. 

The commission notedin Release 6645it had received a substantial numberof comments 
requestingthat it olarify proposed language in Rule 151(bX2Xi) to avoid any appearanceof 

favoring fronFendloadedcontractsover those that incorporate contingent deferredsales charges 
or defray sales and other expensesthrougha charge against conbact valuo. In responso to these 

comments,the Commission modifie.dthe rule slightly to adopt the substance of the suggest€d 
revisions. ln doing so, the commission notedthat"the rule does not discriminate against 
contracts that do not haveftont-endcharge structures "38 

Few states specifically cap commission rates;for those that don't, state insurancenonforfeitwe 
laws implicitly capsales charges by requiringminimum cash srmender valuesin all indexed 
annuities that provide cashsunender values. Lr otler words, no matter what the commission rate 

is on the contact, in a non-variable,non-registeredfixed account indexed armuity,the insurer 

cannever utilize a contingentdefened sales charge(surrendercharge) that causesthe value 
payableto the owner of the contract to fall below the minimum guaranteedamountlulder state 
insurancenonforfeituro laws. 

The Proposing Release notes that under current state nonforfeiturelaws, indexed annuities 
typically provide that the guaranteed minimum value is equal to at least 8f.5% ofpurchase 
p"lyrn*itr, accumulated at an annual interestrate of between lVo xfi3Yo.3e The Proposing 
Releasefurthernotes that, assumingapplicationofthe lowest state authorizedguaranteeof 
87.5%of thepremiumaccumulatedat the lowestpossible rate ofone percent,it will take 
approximatelyl3 yearsfor a purchaser'sguaranteedminimum value to equal 100% ofthe 
ogrchasepayments."uThe SEC's cunent view that state insurance nonforfeitureguaranteesare 

;ot .,subsL;tial enough"arstands in marked confast to the favorable views previouslyoxpressed 
by its Division of InvestmentManagementon the significant protections provided by state 
insurancenonforfeitureandresewe laws' 

The Division of Investment Managementin lhe context of recommending that theCommission 
proposearnendmentsto t}te Inveshnent Company Act to exempt variable insurance contracts 
from the charge restrictionsin sections 26 and 27, instead requiring that charges under these 
conEactsbe reasonable in the aggrcgate, noted the comparable role playedby state insurance 
nonforfeiturelaws: 

37,see,ag, TIAA-CREF's analysisofwhy it cannotafford to waive restrictiors iD its Traditional Antruity whicb 
doesnot Fovide lurp-sum cashwithdrawal boncfits, and instead only allows participatrtsto nithdraw thair fitads 
fiom the Traditional Amuity in l0 aDnual installments. TIAA-CREF Tnditional Annuity Contact 2007 Legislafiotr 
- Optional Retirement Progarxr (2008) wt'w.uf.eilr/dept/huruues/articleVtiaa*cre f-orp.pdf. 

36See Release 6645 at 6. 
3eSee Proposing Releas€ at 13. 
* Id. 
al Proposing Release at 26. 

ND: 4826'5782-8354 

9 



State insurance law, particularly its nonforfeitureprovisions,is designed to 
achieveobjectivesthat are similar to the restrictions of sections 26 and27, Like 

section27(d)ofthe Investment CompanyAct, nonfodeiture law protectsconhact 
owners from payng excessivecharges by limiting an insurer'sdeductionwhen an 
ownervoluntarily surrenders his or her contact. In decidingwhat is appropriate 

for an insurer to retain, statoofficials, throug! the nonforfeiture requironents, 
attemptto balance the extent to which an insurer has not recovered the expenses 

incurredin issuing the contractandthe oxtent to which the surrendering contract 

owner has prepaid for services for which he or she will never receive' Because 

sellingcosisare usually a key oomponent of unarnodizedexpenses,nonforfeiture 

law, like section27(d),helpsto limit the amount oftheseexpensesaninsurer may 

keeP. 

Lessdirectly, state reserverequirements, like sections26 and 27 ofthe Investrnent 

CompanyAct, also protoct a contract owner from paying excessivechargesfor 

contractservices.Theresewerequirementsachieve this aim in two important 
respects:(1) by requiring that mortality costs be detenninedin accordance witl 
preicribed mortality tables;and(2) by requiring thatprepaidpremiurnsor cash -
valuebe credited with a minimum rate of interest. while reserve requirementsdo 

not affect directly the amount of expenses that maybe deductedunder a contract' 

they generallyassuethemaintenanceof minimum values so that guaranteed 

bareits canbeprovided.a2 

While numerous cornmgntershaveattaokedcommissionspaid by someinsruels as excessive, 

and the Commission hasofferedits view that minimum cash surrendef values are not adequate 
(.,wedo not believe theseprotectionsare substantial enough'),43Congresshasnot yetrepealed 

ihe McCarran-Ferguson Act and nothing in VALIC or United Benefit empowers the Commission 

to substitute its judgnrentfor thoapplicablestate legislature's determinationofwhat "fraction of 

the benefits wili be payable in fixed amornts" under fixed annuity contracts. one indexed 

annuity referencedin ihe ProposingRelease{ that is cunently registeledwith the Commission 

offerssales commissions ofup to l5%. Yet, to our knowledge, FINRA hasnotproposeda rule 

for registeredindexedannuitiessimilar to its conduct Ruie 2830 which prohibits FINRA 

membersfrom offering investrnentcompanyshares whon aggregatesalescharges exceed a 

certainlwel specified in therule. 

II. TIIE PROPOSEDRULE IS OVERLY BROAD ON ITS FACE 

The Commission statesin the Proposing Releasethatitsproposedrule 151A"is intendedto 
clarify the status under the federai secutitieslaws of indJxed annuities."as Conhary to the stated 
intent,proposedrule l5lAon itsfacea6does not limit the scope of its applicationto the 

a2SeeProtectinglnvestorsat 411-412. 
a3,See Proposing Release at note 51 andaccompanybgtext. 

4,SeeProposing Release at note 17, 
a5Proposing Release at 5. 
6 ,9ee Proposing Release at 93-94, 
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regulation ofcertain indexedannuities.Instoad,proposedrule I 5 1A potentiallysweepswithin 

its ambit most of the generalaccountlife insulance and annuity contract business ofu.S. life 

insurers. Proposed rule I 5 I A, if adopted in its current fom, eflectively repeals or sigrificantly 

amsnds Section 3(aX8)in the absence ofCongressionalactionto do so. 

A. 	 The OverbroadScope of RuIe151A Would Lead to Uncertainty in 
ItrterpretatiotrAnd Application of the Rule 

Al1 life insurance companygeneralaccountproductswith cash values must credit current interest 
or deterrnine valuesaboveguaxanteedValuesby reference to performanceof general account 
investments.Insurersmust investpurchasepaym.entsthey receive for generalacoountindexed 

annuitiesin accordance with state insurance solvencylaws regulating permittedinveslments, 
Importantly, these laws do not distinguish insutance company generalaccount investnents by 

type of product. Instead, these state insurancelaws apply to the entire reserve an insurer is 

required to maintainfor all generalaccountproductsit sells. Depending on the productsan 

insurer offers, this may include life, healthand disabilily insuranoe as well as armuities. 

For example, OM Financial Life Insurance Company, domioiledin Maryland, mustcomplywith 
Marylandlnsurancecode $ 5-511(a-1)when it invests purchasepaymentsit receives under its 
indexed annuities. This statute provides: 

Each life insurershallhave and continually maintain an amount equal to its entire 
reserves,asrequiredby this article, in any combination ofthe types of assets 
authorizedby subsections(o)through(p) ofthis section subjectto the limit' if 

any, set for each type or class ofinvestrnent, 

OM Financial Life hrsurance Company must also comply with the cited statute whenit invests 
the premiumsit receivesfor its generalaccountlife insurance policies as well as when it invests 
the purchase payments it receives for its fraditional fixed amuities. 

The assets permittedunderthe quotedinsuranoerogulatorylaw inolude various tSpes of 
securitiesas defined in Section 2(a)(l) of the Seourities Act' OM Financial Life lnsurance 
company accordinglyholds various securities, as defined in section 2(a)(1) of the Securities Act 
aspart of its statutory generalaccountreseryes as mandatedby Maryland insurance law' 

At a minimum, OM Financial Life Insurance Companyof necessity must calculate amounts it 
will actuallypayundereach of its generalaccount annuities andlife insurance policies having a 
cash valua-not just its indexed annuities-in whole or in par! by reference to the performance 
ofa security, including a group or index ofsecurities it holds aspart ofits statutory resewes for 
these contracts, thussatisfuing the first partofthe new test in ProposedRule 151A(a)(1) 

Dependingol how broadly the Commission or a court subsequently interprets"amounts 
payable"in proposed Rule 151A(aXl), the proposedrule may reach a variety of other contacts, 
such as long term care insurancepolicies that have cash values. This test may also extend to 
features ofcontracts that do not have oash values, but have cunent pricing elements that deliver 

l l  
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"performance"that is betterthan the guaranteedmaximumpricing, for examgle' cunentnon­

glraranteedpremiums on indeterminatopremiumterm life insurancepolictes'-' 

B. IndexedAnnuityContractsFal lWithinthesect ion3(a)(8)Exemption 

Thetextof Section 3(a)(8)doesnot suppo thetest set forthin proposedrule l5lA(a)(1)' 

Soction3(a)(8) exempts from theregistrationrequirementsof the 1933Act: 

Any insuranceor endowmentpolicy or annuity contractor optional annuty 

contract,issuedbyacorporationsubjecttothosupervisionoftheinsurance 
commisiioner,bankcommissioner,or any agency or officer performing-like 

functions,ofany Stateor Territory ofthe United Statesor the District of 

Columbia. 

Indexedaruluitiesarsannultycontracxsissuodby insurancecotporationsthat ale subjectto the 

supervisionof stateinsurancoregulators. This supervisioninoludeshaditional solvency 

reg'lation as well as state inswaico disolosureandsalespractice rogulation Thissupewision 

hi beencontinuoussinceindexedannuitiesworefirst introducedin the mid-1990's' 

In VALIC, the Court observedits: 

reluctancetodisturbthestateregulatoryschemesthatareinactualeffect,either 
by displacingthemor by superimposingfederalrequirementson tansactionsthat 

aletailoredtomeetstaterequirements.WhentheStatesspeakinthefield-of
,insurance,,they speakwith the authorityofa long fiadition. For the regulation of 
,insurancelthougtrwithin theambit of federalpower [citation omitted],has 

traditionallybeenunderthe control ofthe States'" 

Indexedaruruitiesareannuitieswithin theplain meaning of the statute. congresshasnot acted


to repealthis statute' Similarly, Congresshasnot actedto repeal theMcCanan-FergusonAct


rmderwhich Congress left the busineis of regulatinginsuranceto the states' As discussed above, 

the stateshave uniformly regardedindexedarmuitiesaspartof the businessof insurance since 

th"y *rr. first introduced in the mid-l990's andhave regulated these contrasts as traditional 

def:erredaru-ruitycontractsare regulated underthoselaws-. laws that are "in actualeffect'" In 

proposingrule iSt,t, tft" SfC tutesa positioninherentlyinconsistentwith the U.S' Supreme
'Corrrt'r 

it*t n e in VALIC '1o disturbthe stateregulatoryschemesthat arein actual effect "


In doing so thesEC proposesa rule so broad that it effoctively repealsSection3(aX8)for an ill-


definedolassof contraots muchbroaderthanindoxedannuities'


a?In an iudeterminate premium term poliay, the premium may fluctuate betweeD the cureDt chargeanda maximum 

amomt stated in the iDsuret'spremium tables,which are bascd ol the insurels mortality expcrience, expenses,aud 

irvestncnt rctu$s. See htp/wwwfinweb com/insuiancdtypes-of-lerm-policies'htrnl 

48359 u.s. 65,68-69. 
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III.	 THE TEST IN PROPOSEDRULE15TA(AX2)IS OVERLYBROAD AND 
MEANINGLESSWHENONLY ONIE OUTCOME IS POSSIBLE 

Since any general account productthatcreditsinterest over and aboveguaranteedry"iTu." 
mustnecesiarilydo so by referance to theperformanceofsecurities held as part of the insurer's 
generalaccountreserves,nearly every product that is subject to the test will be a security. I]. 

fact, it is difficult to conceive ofany saleableproductthat potentially credits excess interest that 
would not be a security.As such, the"test" is not a pass-failtest. It is a fail-only test. As a 
practical matter, a test with only one outcome is a meaningless test and couldjustaseasily be 

restated as "any product that potentially creditsnonguaranteedinterest is a security." 

IV. 	 TIIE TEST IN PROPOSEDRULE 151A(AX2) IS CONTRARY TO AND 
INCONSISTENT WITII SDCTION 3(AX8)AND GUIDING PRECEDENT CITED 
IN THE PROPOSINGRELEASE 

Proposed rule i51A incorporates a new test that is neither derived from nor supported by 
Section3(a)(8) or the U.S.SupremeCourtdecisionsinterpretingthe scope of Section 3(a)(8) 
cited in the Proposing Release.Stateddifferently, the new test-which essentiallydefines 
investmentrisk as the risk the contractowner will receive less excess indexed interest thanhoped 

for over and above the minimum guaranteedrate of interest established by the applicablestate 

nonforfeifi[e law-is oontraryto Section 3(aX8) and guiding precedent cited in the Proposing 
Release. The new test completelyignoresthe fact that indexed annuities protect contractowners 
against the ve4y risks implicating the need for federal securities law protections in VAIIC and 

United Benefit. 

A. ProposedRule 15lA Fails to EYaluate State Regullted Guarantees 

1. 	 yALrc 

In VAI-IC, the SupremeCourtheld that the variable annuity at issue was not an "aruruity" within 
the meaning ofSection 3(a)(8)becausetlre entire investrnent risk wasbomeby the annuitant, not 
the insurance company. Thevariable annuity guaranteed"nothing to the annuitant exc€pt an 
interest in a portfolio of common stocks or other equities-an interest that has a ceiling but no 
floor.""' 

The key investrnent characteristicthat caused the annuity at iszue in VALIC to fall outside the 
scope of Section 3(a)(8)was that the insurer providedno guaxanteeofprincipal and interest. The 
Supreme Court contasted the variable annuity at issue in VALIC with traditional insurance 
contracts, noting that the "commonunderstandingof "insurance"invo-lvesa guarantee that at 
leastsome fraction of thebenefits will be payablein fixed amormts."'u TheCourtalso noted that 
"companiesthat issue these fgeneralaccount] annuities take the risk offailure"sr because an 

a e t < o T T s6 s  ? ?  

to359u.s. 65, zt. 
tt Id. 
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insurer may not obtain a large enough retum on the premiumsit invests to meet its contractual 
guarantees. 

Unlike the variable annuity contract examined by the Suprerne Court in VALIC, insurers issuing 
non-registeredindexedannujtiestodayprovide at least theguaranteedminimum valuesrequfed 
by state nonforfeiturelaws.)' Thus, unlike a variable annuity, which contains no guaranteeof 
principal and interest or guaranteedminimum values, tlere is alwaysan insurance guarantee 
present in indexed annuities that "at least some fraction of the benefits will be payablein fixed 
amounts." Indexed annuities have a significant floor which is established by state legislatures in 
regulatingthe business of insurance. 

Old Mutual's indexed aruruities are not variable annuities. The annuitanthas no interest in a 
portfolio of common stocks or other equities. The value and benefits offered under Old Mufual's 
indexedaruruities are independentofihe invesfrnent experience ofthe insuance company's 
generalaccount. Assets supporting Old Mutual's obligations under its indexed annuities arepart 
of the insurance companygeneralaccount-not a variable separate account-and aspart of its 
statutoryreserve,do not support any other generalaccount liability to any greateror lesser 
extent. 

In particular, Old Mutual's indexed aru:uities provide the following guarantees: 

The guaranteeofprincipal and all previously credited interesU 

t2Iudexed annuities corply with the sarn€ state standard nonforfeihrxe lavr' that taditional fixed annuities cor4ly 
with, as contast€d to rcgistered ildexed amuities thar corply with a rnodifred guaranteedamuity state regulation 
(coDtractswith certain narket value adjustment ("MVA") features) or variable aonuities that passthe actual 
investmont cxperieDce ofa sepamte account tbrcugh to coutract holders and which arenot subject to a stato staudard 
nooforfeiture law. 

To paraphrase!!!f,Q, state legislaturEs in regulating the business of ioswance adopt nonforfeitue laws that 
determine"what fraction ofthe benefits rvill be payabl€ in fixed amounts" under indexed auluity coDtracts. The 
ProposingRelease recoglizes th€ protection that state iDsurance law providesin regulating the financial condition of 
iz,rarers in the context ofproposed rule 12h-7, It fails to apprcpriately consider the equally irportant protectio! that 
stateinsurance law prcvideslo purchasers ofindcxed deferred armuities-including those wbo choose for whatever 
reasouto surrender thcir coDtracts while a surender charge remains apptcable, 

From aproduct peEpective, state insuance law addresses r'nrzrer sqlvency through a vadety of laws iDcluding but 
rct limited to: 

r valuation laws which legulate roserves an insurer rnust hold by t,?e ofcoutact 

. investment laws which speciry permitted investn€nts and invcstreDt concentation for geneBl accou[t 
products;at14 

. risk-bas€d capital lequiements. 

Obviously, these laws interded to protect ilsuler solveDcy i.Ddirectly proteclpurchaserr of coutracts by facilitatiag 
the likelihood that the insurer will be able to pay its contactual obligatiors rfien due. However, stite lusuraoce 
frw also directly protgcts purchasers by requiriog insurers to provide certaln nlnlmum beneflts to perrous 
who surrerd€r these contrrcts. SeeBlack aad Skipper, Lif€ & Health Lrsuance, l3D Ed. p. 754-756."Conc€pts 
of Equi$' (2000). 
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. 	 The guaranteo that an index creditwill never be less than zero, in other words, there 
will be no negative interest; 

o 	 Guaranteedsurrenderchmges that do not vary with the investment performanceof 
theinsurer'sgeneral account; 

r 	 Guaranteed surrender chargesthatdo not vary with changes in market interest rates, 
in other words, Old Mutual's indexed annuities do not include MVA features of any 
kind;53 

r 	 Guaranteedsurrenderchargesthat do not reduce the surrender valuebelow the 
minimum permittod values under state inswance nonforfeiturelaws regulating the 
businessof insurance; 

o 	 Guaranteedsurrendercharges that aro fixed percentagesestablishedat contract issue 
and are contingentsolely on whena sunender or early annuitization occursduring 
the surrsnder chargePeriod; 

. 	 Guarant€ed surrendercharges that are urelated to any change in the underlying 
indexesreferencedby the interestcrediting formulas in the contract; 

r 	 Guaranteedsurrendervalues that are computed using a "specified rate ofinteresf'as 
definedin Rule 151 and will alwaysequal or exceed the minimum nonforfeiture 
amountrequired under state nonforfeiture laws regulating the business ofinsurance; 

. 	 A guaranteeddeathbenefit before armuitypayoutsbegin,paid without the 
assessmentof surrender chargeswhich might otherwise be lawfully imposed under 
statenonforfeiturelawsregulatingthe business of insurance; and, 

r 	 Guaranteedannuitypurchase rates on annuity payoutoptionswhich include life 
contingentpayments, which are established at contract issue and may not be changed 
by the insurer whenlongevity improves. 

In contrast to the SEC's position thatthe guaranteesprovidedby indexed annuities are not 
"substantial enough," these state regulated insurance guaranteesassumedby the insurance 
companyplaceall the investmentrisk on the insuranoe company and none on the annuitant.The 
insurance-"companiesthat issue these annuities take the risk of failue."sa 

t3The cost to an insurer of foregoing an MVA has been estimated to be as nuch a6 1 00 basis points annually: 

"The 'two-tiered annuity,' wherc one interest rat€ is available to those policyholderswho surrender in a luutp surn, 
whereasa higher rate is available to those who receiye their benefit in the form ofan aanuitization over several 
years,was dcveloped to rewardpolicyownels who do not subject the insurer to the "cost" ofbook value surrender. 
However, critics ofthis form ofannuity arguethat those who sunender in a lump sum are rcaeiving aD amount that 
is unfiirly low, ard that the buyer of such policios might be forced into receiving this lower value by an unexpected 
emergency. 
Whilc this criticism appears to have rnerit, it ignores the differenc-€ in costs to the insuer, which cau be meastued as 
the pric€ ofthe option granted to the policyo.wler to r€ceive the lump sum value without adjustment for rnarket 
value losses of the assets backing such annuity. Such arl optiou maodates tbat the insurer must inv€st po ionsof th€ 
fimds received in shorter duratioo securities than it vr'ould invest in ifsuch an option werc not prcscnt.This optiou 
has been pdced by some studies that indicat€ this "cosf' to be as Enrch as 100 basispoints auually " 
NAIC Proceedings 1993, Vol. IB, p. 1429 

s 359u.s. 65, 71. 
I 5  

NDr 4826-5782-8354 



2. 	 United Benefit 

In United BenofiL the Supreme Court heldthatthevariableannuityat issue wasnot an "afiruity" 

*itttioG 	 .ffrg of Section 3(aX8)becausethe insurerpromised"to serye as aninvestment 

unauffo* ihe policyholdei io share in its investnent experience"andwhile the insurer 
"g"."ypiovided a guaranteedsunendervalue, it was "insignificant'" 

ln united Benefit, the supreme court analyzeda variable armuityunderwhich the insurer 

inuotrA tft" ort premiumi througha, sepdlate accounlestablishedunderNebraskainsurance 

i"*,;j p".*fy ir commonstoolss6andthecontract owner borethe invostrnent risk. In United 

il"*ni 	 tf,r at issue fell outsidethe scopeof Section 3(aX8)becausethe guaranteeof 
"r"i"ityprincipal was not meaningful. 

At any time beforemahrrity, the insurerprovided a guararrteedsurrendervalue under the contract 

equal to the greator ofl 

. her proportionateshare of the fimd; or 

. a cashswTendervalue equalinitially to 50%o of net in the first five years' 

increasingto 100% ofnet premiumsafter l0 years'"frremiums 

Notably, united Benefit wasnot obligatedto offer azy guarantee in its variable annuity. 

,Lccotiingty, underthe Nebraska stateinsuranceregulatoryschemegoveming insurance 

companyseparateaccount prodncts, unitod Benefit was free.to set thetermsofthe guaranteein 

its favor rather than the contractowner'sunclermost economic scenarios'sE 

55Following the f!\LIe clecisiouir 1959, state legislaturesadoptedlaws authoriziug life insurance corPades toi 

f fiirr* o*oities; an4 (2) establishsepalat€ accounts.A vadabl€_separate accounfis au asset account 
"ui"Uf" 	 general investnent accounland is used primarily for tetircrnent plans

)iif"t"rrJfnJ"p""a""tty tor tfr"'int*.t" 
al1dvafiable prcducb, This arrangementpet-itr *idet lutit rd" in the choice ofinvestnents, particulally in equities. 

2007 Life Insuren FactBook, ruPra, nole I8 

Section2{aX14) of thc 1933 Act dehnes separateaccountas"atr accouDtestablishedandmaintained by an insurance 

;;r,;;ij;u-,. thelaws of any state;r terriloryof the United states,theDistrictof Columbia, or of Canada or 

A"t*f underwhich iucome,gaiasandlosses,_whethelor.not r€alized, fiom assots allocated to such ­
""yi.oiii"" with tbe applica6lecortract, creditcd to or chargedagainstsuch accoutrt without regardo"io:*t, io 

"r", """oidauce 	 " to other income,gains,or losses ofthe insurancecorpany 

pwchas€ paym€nts for agmetal account indexed amuity areDot held in a variable separate account. The purchaser 

of alr aoauity issued by a variable separate accout Participatesi! th€ invcstmentgains and losses ofthe sepslate 

account. In contrast, G assctsofthe g€neral accountbelong to t!,e iffurance colpauy G€nenl accouotassets ate


used by the insumncc cotlpany in support ofthe business it conducts, including the pa)ment of Suarant€cd
-terms 

i*^ the of the general account indexed auuities it issues, The purchaserofa


";ru"i"* "*rt*t1'und'et
gii:;ol o""ourt ind.ued annuit! does notpatticipate in the gsinsor losses of the general account of an insurer. 

* 381u.s.zo2,2o5.

t7H,

s The rccord in Uli!9dBq9ft showedthat "United setits guarante€ by aDallzitrg the pcrformanceofcommon


sto"rc a*iog AJntrt natf of ttt" 206 ceutury and adjusting the guarantee so that it would not becomcop€nble


underanyprior oonditions " 38? U'S. 202, 209'
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The..guaranteedsurrendervalue" in United Benefit's variableannuitywas not required b-y law; 

rather]it was apparently added to United Benefit's variableannuity in anattempt10 ftilryJhe 
assumptionof investrnent risk requirement that the Supreme court found lacking in vALIC' 

B. 	 ProposedRute l51A Fails to Evaluate InYestmentRisk Assumedby the 

Insurer 

Insurersissuingfixod annuities(bothtraditionalandindexed) assume a variety of investnent 

risksincluding: 

r 	 the risk thatthey will have insuffrcient funds to moot all conhactual obligations. 

r 	 the risk of disintemediation. This is the risk that interest rateswill rise and oontract 

ownerswill exercisetheir right to surrender the contracts. To pay tlese surrender 

values,the insurermust sell assets,primarily bonds,from its generalaccountat 

depressedmarketvalues,in which case the insurer may incur substantiallosseswell 

in ixcess of any surrander chargesthe insurer may collect. Some insurershave 

addressedthis risk by shifting it to the contract owner through a registeredMVA 

feature;old Mutual's indexedannuities do not include any MVA features,and old 

Mutual retainsonehundredpercent of the disintermediationrisk under its indexed 

annuities. 

o reinvestmentrisk. This is the risk that as bonds in the insurer'sgeneral account 
marure or ooupons arepaid, availablebond retums arereduced to a level that will not 

supportthe guaranteesembeddedin the contract including the guarantees dictated by 

state nonforfeiture lav/s. 

In additionto these risks, insurersissuingfixed indexed armuities facea variety ofother 

invesunentrisks relatedto the strategies theyemploy to hedge the risks they assume when they 

agree to pay interest based in part on changes in an extemal index they neither oontrolnor 

manage: 

o 	 counterpartyor credit risk. This is the risk that the hedge assetpurchased to fund the 
indexedcrediting sfiategymay not return the required arnount neededto credit the 
contraotuallyagreeduponrate of interest due to default of the issuing party. If this 
occurs,the insurermuststill paythe calculated rate of interest dueunderthe contract 
from its generalaccountassets. 

. 	 therisk that thehedgeprogramwill retum less than the amount needed to credit the 
contractuallyagreeduponrate of interest' This occurs frequently asinsurers musl 
make assumptions concemingpersistency(how many contract owners will keep 
their contracts mther than surrender them) and strategy allocations (how contract 
owners may chooseto allocate their contract value among various interest crediting 
optionsavailableunderthe contract)-with the timing of each ofthese events being 
determinedsolely by the contract owner without regard to, or knowledge of, the 
insurer'sgeneral account assets which support its contractual obligations. 

In each case, regardless ofthe resultsof any hedge stategy tle inswer may employ, the insurer 
mustcredit interest as determined in accordance with the interest crediting formula in the 
contract. Under no circumstance may the insurer credit a lesser arnount of interestbecause tlle 

t7  
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insurer's hedge strategyfailed to producethe fundsnecessaryto honor the insurer'scontractual 

obligation. The insureralonebearsthis risk. 

The Proposing Releaseomits any discussionof these investrnentrisks insurers assume when they 

issueindexedannuityconhacts.Instead,proposedrule 15 I A's new test equates "investnent 
risk" with indexed interestcreditedon the initial investmentthat exceeds the minimum 
guaranteedrate of interest establishedby the applicable stalenonforfeiturelaw. This risk is not 
ihe type of investment risk the U.S. SupremeCourt in VALIC defined as relevantin 
Section3(a)(8)analysis. 

C. ProposedRule 15lA Adopts an Incorrect Measure of InvestmentRisk 

The ProposingReleaseindioatesannuityownorsassumetho invesfinent risk under the conhact 
whenthey are 'tnore likely _thannot to receive payments that vary in accordance with the 
performanceofa security."tt Underproposedrule l51A(a)(2), this investmentrisk is present 
when"amountspayable" are more likely than not to exceed "amounts guaranteed."o' 

ProposedRule 151A(aX2) equates amounts of current interest6lto be receivod by the contraot 
owner under the terms of the index-linkedinterestcrediting formula to investment risk assumed 
by the owner of an indexed aruruity. But the risk of what the current interestrate will be is not an 
investment risk ofthe typeindicativeof a non-exempt security under Section3(aX8). It is 
fundamental to the business of insurance andexists in all conftacts in which the insurer indicates 
it will (or may) credit a cunent interestrate that exceeds the state mandated minimum guaranteed 
rateofinterestestablishedby state legislaturesin regulating the business ofinsurance, 

The Proposing Releaseindicatesthe consumer "underwritest}e effoct of the underlying index's 
performangeon his or her contract investmentand assumes the majority ofthe investrnent risk 
ior the equity-linked retums under the conuact."62 This statemont confuses the uncertainty ofnot 
knowing what current interest rates the inswer will declare in the future with underwriting of 
investment risk. In every traditional fixed annuity the consumer bears the risk that the insurance 
company may not declare a current interestrate that exoeeds the state mandated minimum 
guaranteedrate of interest. 

Thedifferencebetween"amountspayable" and "amountsguaranteed"is simply a measure of 
excess interest declared by an insurance company, not investment risk.o' Historically, crediting 

5eProposingRelease at 5. 
@Proposed Rule l51A(aX2). 
6rNote that tlle "more likely" standard indicates that more curlcnt interest iudicates nore corsumer risk, which is 
inconsist€nt with the solvency point ofview that the obligatioE to pay more curent intercst indicates mqre insurer 
risk, 
@ProposingRetease at 6. 
63Under Subsectiou(b)(l) ofProposed Rule l5lA surrender charges would also be included in tlis difference. 
Insofar as the Proposed Rule intonds to deem a contract a security if it charges a aoDtingent deferred sales charge, 
we would consider this pre€rptive ofstate rcgulation ofinsurance which establishes minimum contract surendcr 
values for fixed annuities aud therefore imposes maximum permissibl€ su[ender charges. ln any event we disagree 
il conceptwith a rule dictating whou charges should be takeu into accouot. If amounts payableat apoint in time or 
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of excess interesthas been indicativeof insurancecompanyrisk taking, not risk taking by the 

annuityowner. once a current interestrate is declared the inswancecompanyis obligated to 

credit tonfiact values at that interestrateregardlessof whether its general account assetsperfom 

consistartlywith the declaredrateof currentinterest. 

TheRule 15 1 Proposing Releasetr distinguished thefrequencyof crediting of current interest 

from the amountof ourrentinterest to be credited and notedthat the amountto be credited, 

althoughindioative of the amount ofrisk the insurerbears,is a solvency risk adequately 

addressedby state insurance regulation: 

Of course, the degree ofinvestrnent risk assumed by the insureralsois based on the 

amountof discrelionary excess interest it guarantees. But that risk, 1.e., the risk that the 

insurer,by making imprudentinvestrnelrtsor because of insolvency, wiil not be ableto 

satisfy its contractual obligations,is the tlpe ofrisk that Congressdeemed to be 
adequatelyaddressedby state insuranceregulation.SeeVAI-IC, 359 U.S. at 77 
(emphasisadded).o' 

Similarly, to the extent any purchaser of an indexedannuity bears a risk of insurer insolvency 

there is adequatestate regulation. The Proposing Releaso acknowledges in oonnection with the 
proposalofRule 12h-7that solvencyrisks areadequatelyaddressedby state regulation: 
;,[I]nveston who purchasethesesecuritiesareprimarily affectedby issues relating to the 

insurer's financial ability to satisryits contractud obligations-issues that are addressedby state 

law and regulation."66 

D, 	 ProposedRule 151A DisregardsMarketing as a Factor under Section 3(a)(8) 
And ThereforeIs Incotrsistetrt With Supreme Court And Other Judicial 
Precedent 

TheProposingRelease acknowledges that 'tnarketing is another significant factor in determining 
whether a state-rezulated insuranceconhactis entitled to the Securities Act 'annuity contract' 
exemption"67and-cites the applicablelanguagefrom UnitedBenefit.68 The Proposing Release 
fiuther statesthat the Commission analyzes "indexed annuitiesunder the facts and circrunstances 
factorsarticulated by the U.S. SupremeCourt in VALIC and United Benefit."6e However, the 
ProposingRelease fails to anaipe the marteting of indoxed annuities. Further,proposedrule 

upon happening of an event(surrender)arenet of cbarges then charges shouldbe taken iuto account, aod if amormts 
guarantced at a point in time or qponhappe trg of an event(death)are mt net of charges ther cbargesshouldnot be 
taketrilto account. 
a Definition of'Annuity contractor Optional Annuitycontact', Rel. No' 33-6558 (Nov.21, l9E4)(proposing Rule 
r  51 ) .  
65.Id at Notc 18. 
6 ProposingReleaseat 7. 
67ProposingReleaseat 1 9. 
* Id. 
@Proposing Release at 23. 
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__ 

151A doesnot incorporate a requirement thatthe olass ofcontracts to be denied the exemption 

must, in accordance with united Benefit, be"marketedin a mannerthat appealsto thepurchaser 

not on the usualbasisof stability andsecuritybut on the prospect of 'growth' throughsound 

investnentmanagement."The omission ofthis factol ftom proposedrule 1514 is starding 

given the emphasis theFroposingReleaseplaceson abusive sales praotices' 

ln united Benefit the supremecourt fust articulatedthe "marketing test" for purposesof 

oeterminingwhioh oontractsmeetthorequirementsof Section 3(ax8). The supreme court 

basedits cJnclusion in parton themannerin which the variable annuitieswereadverhsed'The 

iupt*" Court notedthat Unite.dBenefit's armuity,andothers like it, were nol promoted"on the 

usual insurance basisof stability andsecuritybut on the prospect of 'growth' throughsound 

in,r"it-ent m-agernent."?0 Suchconfacts weremarketedto compete with mutual firnds and 
.,pitched.to ihe sameconsnmerinterestin grorth through professionally managed were 

investrnent."'' 

Theobligation not to markel an indexedarmuityprimarily as an invesunent,however,does not 

precludJan insurer from discussingwhat may be considered.to be the investmentasp€cts of the 

contract. In Associates in Adolescent Psychiatrvv. Home Life lnsuranceCompanv,the federal 

district detetminedthatthe amuity contractwasnot marketed primarily as an investrnent 
"ourt in the company's salesliterature referred to the investment iust because isolatedstatements 

Lpects of the armuity contract.TzThe court notedthat certain statementsin marketingmaierials 

mentionedthe desiratility of excess interestas a way oftaking advanlage of fluctuating interest 

iates,andthat the ,.salespitch" for the contract emphasizedthe insurer's abilities in the 

managementandinvestmentof money. ln its opinion, the court stated that the salesliterature: 

"doesnot, when read asa whole,promote the [annuity]primarily as an 

investment,...undoubtedlythe document refersto the inyestrnent aspectsandtax-

favored features of theplan, and the court doesnot question that HomeLife and 

its representativespromoted the company'sinvestmentabilities in hawking the 

fur-oityl . But that is simply a consequence of the [aruruity's]nature as a 

ietirement fundingvohicle;shrewdinvestmentis necessary in order to save 

enough for comfortableretirement""' 

This finding ofthe HomeLife court was reiterated in the decision ofthe federal district court in 

Berentv. Kimrer Com.7olo f-ding that the life insurancepolicies in questionweremarketed 

ptt-"ttty r""r*"ce, the court determinedthat "the facts that the sales brochuresalso discuss 
"sthe investnent feahyesof the policies and that Plaintiffs...perceivedthepolicies as investment 

to387u.s.202. 

" Id. 

afd,941 F.2d 561 (76ci.l991), cert denied,5o2U '5.1099(1992).t' 729F. Supp I162 (N.D.111.,1989); 
73/d. at 1174 (srnphasisadded). 
74780F. supp.431 (E.D.Mich. lggl); afd,973 F.2d 1291 (6r!Cn.1992). 
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vehiclesdoes_notchange...theconclusionthatthe...policieswele not marketedpnmarilyas 

investrnents."'" 

More recently,the federal district court in Malone v. Addison Inswance Marketing- I4c',ft 

applyingthe United Benefit marketingtest,analyzeda marketing brochure(that promised 
.Gtatitlty ananeribility"), the contract form, and a disclosure form for an equity indexedannuity 

and found that the materials did not dernonstratethe contract was marketedasan investrnent. 

Specifically,theMalonecourtsaid: 

[M]aking referenc€ to investnents in the context of assuring the securityofan 
annuitant'spremium, and an aggressive marketing strategy related to thepotential 

for gowing thatpremiumhavedistinctlegal significance....[The] Courtmust 
determine...ifit appearsthemarkeling emphasis wasclearly more correlated to the 
prospect[of] growttt in lieu of stability. 

[The] brochure, though it mentions the company's "sound financial managemeni," 
doesso in the oontext of explaining that the companypromises"stability and 
flexibility"....In addition,thecoutractitself states plainly'.' 'that pastS&P 500 
lndex activity is not intended to predict future activity and that the S&'P500 Index 
doesnot include dividends"'. ' Moreover, the one-page summary Plaintiff sigrred, 
which focused on how her Contract Value was calculated at any one point to 
assureher the initial principal plus interest, did not emphasize the potential 
increasein her assets, but focused on exp-lainingto her that she wasSuaranteed 
her principal plus threepercent interest'' ' 

The court concluded thatthe contract wasexemptfrom the fedoral securities laws under 
Section3(a)(8).78 

The Commission hasnot promulgatedrulesprescribing acceptable or unacceptable marketing 
techniquesfor purposesofdetermining a product's statusunder Section 3(a)(8)' However, it has 
agreedwith judicial determinationsthat referencesto investnont featues of a contract do not 
necessarilyprecludea court from finding that the contact wasnot marketed primarily as an 
investrnenl. When adopting the standatd under Rule I 51 that a contract not be marketed 
primarily as an investrnent, the Commission explained that 

SECis not saying, norhas it ever said, thatan 
insurer in marketing its productcarmotdescribethe investment nature of the 
contract,including its interest mte sensitivity and tax-favored status...[A] 
marketing approach that fairly and accurately desoribes both the insurance and 
investment features of a particular contract,and that emphasizes theproduct's 

"[b]y adopting this standard...the 

75Id. at 443. 
76225 F. Supp. 2d 743 flff.D. Ky, 2002). 
71Id. at7s3-754. 
78The Proposing Release is critical of![glgggb findings underRule 151 but it does not criticize the court's ruling 
underSectiou 3(a[8). 
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usefulnessas a long-term insuranoedevice for retiremenlor income security 

futposes,*oUa ,riaoubtedly'pass'the rule's marketing test'"7e 

Old Muflral contols the content of its indexed armuitymarketingmaterialsto comport with these 

standardsandthe standards applicableto the advertisingofthese contractsunderstate insurance 

law. By not consideringmarieting as a factor, the proposod rule is inconsistent with Supreme 

Court andotherjudicial precedent' 

E. 	 ProposedRule l51A Disregards Mortality Rlsks as a Factor under


Section3(aX8)


Bothjudicial8oand Commission interpretationsrecogize that modality risk is an important 

consiieration in determiningwhether aruruity contractscomewithin the Section 3(a)(8) 

exclusion.In a generalstaternentofpolicy issuedon April 5, 1979, the Commission identified 

the assumption of mortality risks and investrnent risks as central features of life insurance ot 

aruruitycontracts.srlnthereleaseadoptingRule15l,however,theCommissionwithdrew 
Release6051 and abandonedthis requirement for purposesofthe safe harbor' Nevertheless,the 

Commissioncontinuedto express the view that mortality nsk may be an appropriate factor to 

considerdeterminingtheavailabilityofan exemptionfrom Section 3(a)(8)'"' 

Old Mutual's indexedannuitiesprovidea death benefit before annuity payouts begin. This death 

benefit is significant in that interest is calculated under the indexing formula until the death 

benefit iB calculated. This contrastswith the generalconEactsurrendervalueunderwhich no 

indexedinterestis credited to amounts surrenderedduring an indexing period' 

In addition, althoughnot required to do so undel applicablestatenonforfeiturelaw, when old 

Mutual pays the death benefrtunder an indexedarmuity, it waives any remaining surrender'Because 
charge. Old Mutual waives surrendel charges\vhenit paysa death benefit under its 

indeied annuities,the value ofthe death benefitmay be evengreaterto seniors thanit is to 

younger retirement savels. In any event, Old Mutual assumesa sigruficant traditional insurance 

mortality risk in providing this benefit thatproposedrule I 5 I A fails to consider' 

In addition to assuming themortality risks associatedwith the death benefit Old Mutual provides 

under its indexedannuities,Old Mutual assumes other significant mortality risks under its 

7eRelease6645 at 13. 
80Graingerv. state security Life Iosuranc e co., 547 R.2d 303,307 (5o cfu. l9?7)(considering the relatioasiip 

betweeritle sizeofthe death benefit and the size of premitunpaymerts as palt oflhe ooud's Section 3(aX8) 

aBlysis),I9b3J9!i94 563 F.2d215 (56CL.l9'l'1),aan deniedzubnom- Nirruqo v' Grainger,436U S 932 
(t9iS); brydd v. Sun Life AssuranceCo. ofCanada, 737 F. Supp. 1058 (S.D.Ind. lgSgxcoucludiDg that the 

insurer's obtigation to pay a fixed sum to a designeted beneficiaryuponthe death ofthe ow! ofa life fusurance 
policy causedthe insurer to bea! tho risk ofpoor performance ofit6 inYestmetrts). 

8tStaternentofPolicy Regardingthe Determination ofthe Statras Under the Federal Securities Laws ofCertain 

CoDtractsIssuedby lDsuranceConpauies, Rel. No. 33-6051(Apr. 5, l99)(hereiuaftel rcfened to as "Release 

60sl) .  
82See, e.g.,Bief fot the United StatesasAmicusCuriae at 9, VariableAmuity Life Insuance Co.v. Otto, No 87­
600(1988). 
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indexed annuities in cormection with annuity paymentoptionsit providesbasedon life 

contingencies.By curently guaranteeing life annuity options that can be selected at some future 

time, Old Mutual assumesa mortality risk that the longevity of its armuitants may be greaterthan 

it assumed when it issuedthe contract. 

V. 	 PROPOSEDRULE 151AWILL HAVE THE UMNTENDED CONSEQUENCE 

OF REDUCING LONG TERM VALUE TO CONSUMERSINTERESTED IN 

GUARANTEED GENERAL ACCOTJNTPRODUCTS 

About 77 million babyboomersarc expected to retire over the next few years. Many of these 

retireeswill not havea source ofguaranteedmonthly income for their lifetime apart from Social 

Secudtybeneflts. A recent study commissionedby Amoricans for Secure Retirement,a coalition 

ofmore than 50 organizationsrepresentingwomen's,small business, agricultural, Hispanic and 

African American groupsconcludedthatretireeswould be muchbefterpreparedif they hada 

guaranteedsourceofretirernent incomebeyond Social Security.E3 

Annuities are insurance contracts that pay a steady sheam of incomefor either a fixed period of 

tirne or for the lifetime of the annuity owner,in addition to providing anumbel of other 

importantgUarantees.Becausethey guaranteea sfieam ofincOme for life, amuities protect 

senior coniumers againstthe real and growing possibility ofoutliving their financial resources 

due to factors suchasincreasedlongevity,rising health cale costs,declining investmentmarkets 

and reductions in SocialSecuritybenefits. 

consumerssavingfor retirement benefitwhen they have a variety ofregistered andnon­

registeredproducis from which to choose. Consume$who haveselected indexed annuities over 

vaijable annuities,mutual funds or otler securitiesfor some podion of their retirement savings 

havegenerallydoneso to obtain stable income, a guaranteeofprincipal andinterestthat has 

been credited to the contract, and the otherguaranteesthat indexed armuities provide, 

A. 	 Additional Costs of Issuing RegisteredProductswill Be Passed Through to 

Consumers 

lnsurancecompaniesissuing registered indexedannuitieswill incur additional one-time and 
permanentadditionaloosts. Many of thase costs are noted in the lroposing Release,such as 

costsofperformingtherequiredtest, cost ofregisteringproducts,o'cost ofprinting prospectuses 
and mailing themto investors, costs of life insuance agents entering into networking 
arrangementswith broker-dealers,andlossofrevenue. 

83Nancy Treos,"Many Retirees Face hospect ofoutliving Savings, Study Says" The Washington Post July 13, 

2008. 
e The Proposing Releasoestimates aggregate annual costsof$82,500,000 assuming 400 contracts each year will be 

fled or Form $ L This works out to a per contact costof $206,500for prsparing and liling rcgistatiou statcm€uls 
for iadexed amuities. using this figure, it v.ill cost old Mutual in excess of $4,500,000 to file the 22 indexed 
a&uities it curently offers. This figure does nol includeprospectus print aodmailing costs or the cost ofhiring 
indepandont actuarial oonsultants to develop or validate the company's testrng procedures' 
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Costsnot noted may include: 

r 	 costsrelatedto duediligenc€ undertakenby professionals and required"inconnection 

with thepreparationand filing of a registration statementon Form S-1;"' 

. 	 coststo desigl, develop and maintainnew recordkeeping systornsrequired in 

connectionwith registoedproducts;"" 

o 	 costsofdestroying existing inventories ofmarketing materials; 

o 	 costs of prePanngand filing new advertising materialssTwith FNRA; 

o 	 costs of administeringregisteredproductsin excess oft}e costsof administering 
non-registeredProducts; 

. 	 costsrelatedto increased audit expenses,including the need to inform independent 

auditorsaboutthe companies' confols, proceduresand assumptions relat€d to its 

registeredcontractbusinessoperalions; 

. 	 costs to build or modifu systemsdue to direct requirements of theproposedrule 
(e.g.,to provideprospectusesandconfirms) or indirect consequences of theproposed 

rule(e.g.,possibleproductdesign revisions); 

o 	 costsassociatedwith negotiating andpreparingselling agreementsbetween the 
insurancecompany,its principal underwriterand registered broker-dealers;"" 

. 	 costsassociatedwith staffing reductionsincluding in some cases, costsof 

compliancewith 'blant closing" lawsfor insurers downsizing or exiting altogother; 

. 	 costs of staffing additionsand staffing replacementsasnew needs aredetermined, 
for example, addingwholesalers by firms that do not cunently distribute their 
productthrcugh broker-dealers; 

. 	 costs arising from increasedlitigation expense andprofessionalwitness fees; and 

. 	 costsatffibutableto increased insuranceand bonding expense' 

These costs would necessarilybe passedthroughto the consumer in the form of lower 
guarantees,lower creditedinterestrates,higher surrender charges, higher optional feahre 
ihargesor other product design modifications. Additional costs to the consumer will necessarily 

8sTte Proposing Releaseat ?6 mentions only the costs ofpreparing and reviewing disclosure; ii does not address 

the costs ofprofessioual due diligence examination requied in connection with the prcpatatioDqf a rcgishation 
statementon Form S-l. 
s The proposingRel€ase at 76 montioDs only thc cost ofretaining records. For corryanies that do not currently 
issuercgistered contracts thesecosts]nay be sigaificant 
t Note, however, in the absence the SEC's adoption ofa rule for indexed annuities comparable to Rule 482, the 
SEC adversely and uufairly burdensthe marketing ofindexed annuities vis-a-vis variable annuities and rmrtual 
fiurds, 
88This cost will be greaterfor insurers who currcatly lack a variable contact or mniral fund distsibutionplatform. 

The Propositg Release at75 a!,d,77.78 rrentioas ouly the cost ofentering into networking ageemenb which applies 
to distribulols, uot iDsurers. 
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result in lower long term retirement valueto consumers which is not a desirable outcomegiven 

the current retirementcrisis in America 

B,ProposedRulel5lAWil lHavetheEffectofDecreasingCompeti t ionand/or 
Product Availability 

Because indsxed annuitiesare currently regulatedas insurance, the Commission is well aware of 

the fact that insuance agentsunalfrliatedwith broker-dealers are the primary distributors of 

indexedannuitiestoday. We expectsomeof these insurance licensed only providerswill 

becomeaffiliated with broker-dealers as an associated person. We expect far morewill not do 

so. purchasersof indexedannuitiescurrently can choose among providers:thepuchaser can 

selectan insurance licensedonly provider,or may choosean insurance licensedprovider who is 

alsoan associated personof a registered broker-dealer.Proposedrule 151A will eliminate the 

first choice entirely. 

hr view of the costs associatedwith registeredproducts, we fipect someinsurerswill simply 

stop selling thesecontraclsaltogethel,and as a result, will lose significant revenues.In some 

cases,if an insurer cannot furd other revenUe sourCes,it may need to merge with another 

companyor cease doing business altogether. 

On the other hand, insurerswho choose to offel non-registeredcontractsfollowing adoption of 

Rule 1514 will needto desigrr their conhactsso that the indexing formula more often thannot 

retumsno more than the applicable statenonforfeitureguaranteed rale of interest. Insurers 

offering such contracts may find that those contractsare uncompetitive with other alternative 

long term savings vehiclesin many, ifnot most, interest rate environrnents. 

The effect of the adoption of Rule 15lA clearly will be to reduce consumer choioeand increase 

the costs ofowning anindexed annuity contract. 

C. 	 Registrationof ProductsWitl Have the Effect of Reducing GuaranteesIn 

Productsand/or Transferring Greater Inv€stment Risk to Consumers 

lrdexed annuitiesalreadyregistered with theCommission,8ebecause of the MVA feature 
containedin these contracts,may not guaranteeminimum interest rates or may provide 
guaranteerlminimum valuesthat are less than what those values would^be if they were computed 
inder the standard nonforfeiturs laws applicable to indexed annuities.e0 

In view of the sigrlficant costto insurers ofproviding the guaranteesrequired by the standard 
nonforfeiture1awfor individual deferred annuitiesapplicableto indexed annuities, we believe it 
is reasonable to conclude that some insurerswill simply file the productwith the Commissionas 
a separate account variableannuityon Form N-4, utilizing index funds as the underlyng 

P See Proposilg Releaseat Note 17 and accompanying text. 

{ Nonforfeiture rraluesfor annuities with MVA featues are not iletermined under the standardnonforfeiture law for 
individual deferred annuitiesthat applies to jJdexedannuities;rather, nonforfeiture values for MVA conFaatsale s€t 
under a separate rggul4tion. 
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investmentoptiorqand by doing so, eliminate the requirement to provideany ofthe guarantees 
now found in non-registered indexedannuities. 

Otherinsurersmayfind ways to shift additional risk to the purchaserofa registered indoxed 
annuity. For example,ratherthanguaranteeno negative interest,porhapsan insurer will 
guaranteethat no more than 17o negative interest will be credited during the applicable crediting 
period. Other insurers mayreduce the interest crediting periodfrom at least 12monthsto 
something less. 

Theclearresultwould appear to be that the costs ofowning an indexed annuitycontraot would 
increase. 

Old Mutual appreciates theoppornrnity to providecomments on this proposal. In accordance 
with theProposingReleaseat 2, we are filing this papercommentin triplicate with the 
Commission'sActing Secretary.On August l, 2008,Old Mutual filed a formal request with the 
Commissionin this nrlemaking proceedingto extend the corffnent periodto January8, 2009 to 
permitits company management to ascertain thepreciseimpact of the proposal.We believe the 
proposedruledeservesmoreanalysisthan the cunent comment periodhaspermitted,especially 
since it potentiallyrequiresregistmtionwith the Cornmission ofa number ofinsurance products 
oflered todayby insurers that do not offer indexed arutuities and who are likely unaware ofthe 
needto analyzethe impact ofthe proposedrule on their contracts. In any event, we respectfully 
reservethe right to supplement our comments hereinwith theCommissionshouldit elect to 
extendthe comment period. If youhaveanyquestionsaboutour cornrnentsor would like any 
additionalinformation,pleasecontactme at (410)895-0082. 

Sincerely, 

m-
SeniorVice President& GeneralCounsel 

TheHonorable Christopher Cox, Chairman

The Honorable Kathleen L. Casey

TheHonorableElisseB. Walter

TheHonorableLuis A. Aguilar

TheHonorableTroy A. Parades


Andrew J.Donohue,Director, Division of Investment Management 
Susan Nash, Associate Director, Division of Investment Management 
William J.Kotapish,AssociateDirector, Division of Ilvestment Management 
Keith E. Carpenter, Special Counsel, Division of Invesiment Management 
Michael L. Kosof{ Attorney, Divisionof InvestmentManagement 
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I Comments 

of the 
Coalition for Indexed Products I RegardingProposedRule 15lA 

I 
I The Coalition lor Indexed Products (the "Coalition") hereby provides thesecomments on 

Proposed Rule 
'1
51A under the Securities Act of 1933 (the "ProposedRule"). The Coalition 

comprises most of the largestfixed indexedannuity issuers, w'hotogether accounted for more 
than$17billion in flxed indexed annuitysalesin2001. The Coalition is vitally interestedin the 

I 
Proposed Rule and welcomes this opportunit"vto comment.r 

T 
The Proposed Rule is profoundly flarved and the Coalition respectfullysubmits that the 

proposalshouldbe with&awn andthat the Commission shouldaffirm that fixed indexed 
annuities-as characteristically structured and off'ered by insurerstoday arenot securities 
within the meaning of the securities lau's. As proposed,fie rule would narrorv the exclusion lbr 

t	
annuitycontractsin the Securities Act of 1933(the "Act" or "'33 Act") in a u'ay that is 
inconsistentwith the plain text of the Act and the decisions of the courts. ln placeof the multi-
factoredconsiderationdeveloped by the Supreme Cout and previouslyendorsed by the 

I	
Commission"the Proposed Rule would install a test that is centered upona novel and groundless 
definition of"investment risk" and that ignores other important factors identified by the Court. 

I 
Properlyunderstood, fixed indexsd annuities are in fact annuities within the meaning of 

Section3(a)(8)ofthe '33 Act. and the Commission's proposalto regulatethem as seourities 
manif'estsa misunderstandingboth ofthese productsandof the extensive state regulatory system 

I	
for the oversight ofall fixed annuity contracts.Because fixed indexedannuities already are 
thoroughly regulated by the statesas Congress intended. the Commission alsoerrs in claiming 
significant regulatory benefits for its proposaland is incorrect in claiming that the proposalwill 

I	
fuither efficiency, competition, and capital formation. In truth. the benefits claimed by the 
Commission already are realized through state regulation. The Proposed Rule would only 
imposean additional, unnecessarylayer ofconllicting regulatoryrequirements that would 

I 
needlessly increase costs and drive irom the market a substantial portion ofthe salesfbrce that 
insurersand consumers relv uoon for the deliverv of fixed indexed annuities. As it raises the 

I ' The Coalition's member companiesareAllianz Life Insurance Company of North America, 
AmericanEquity Investment Life Insurance Company, Aviva Lile andAnnuity Company, 

I 
Conseco Insurance Company, EquiTrust Life Insurance Company, Life Insurance Conpany of 
the Southwest(aNational Life Groupcompany). Midland National Life lnsurance Company, 
National Weslem Life Insurance Company, North American Company for Life and Ilealth 

I Insurance,OM Financial Life InsuranceCornpany(anOld Mutual company), and OM Financial 
Li f'e Insurance Comoany of New York. 

I

I




J 
I costspaid by senior citizens and others for these popular products" the Proposed Rule would also 

t 
restrict competition andthe products available to consumers and would imposea burden that 
f-allsparlicularly hard on the small businessmen andwomen who are integralto the sale of 
annuitiesand other insurance products. 

I For these reasonsand the reasons set forth at length below, the Coalition asks that the 
Commissionwithdraw its ProposedRule and affirm that fixed indexed annuities as described 
below are annuity contracts that fall outside the Commission's regulatory authority.' 

I	 Factual Background: Fixed IndexedAnnuities And ProposedRule 151A' 

I
 A. Fixed InclexedAnnuities.


Fixed Indexed Annuities ("FIAs") areannuity contracts under which purchasers receive a 

I credit based upon the performanceofone or more equity or bond indices. suchas the S&P 500 
Composite Stock Price Index or the Lehman Brothers Bond Index. Interest creditedto an FIA 
contract is periodically "locked in" (typically on an annual basis) so that previously earned 

I interest credits-like the principal itself-are protectedagainstfuture decline in value. 

The additional, index-basedinterestcomponent ofthe contractgivesthe purchaserthe 

I opportunity to have his policy creditedwith a potentially higher interest rate than might be 
creditedon traditional fixed-rate products-historically, FIA interest credits have averaged 1 to 2 
percenthigher than comparable fixed rates.' In yearsthat the index declines, the purchaser 

I receives no indexed interest,but all previouslycreditedinterest and premium payments are 
unaffected. The index-based component thus providesthepurchaserthe opportunityfor higher 
indexed interest in yearsthat the index rises, while protectingagainstindex declines. Holders of 

I fixed indexed annuities have experienced no reduction in contractvaluesat any point during the 
volatile markets ofrecent years. 

t 

I 
T I The Coalition previouslyrequestedan extension ofthe commenl period for 90 days in order to 

fully respond to the issues raisedin the Proposing Release.SeeCommentofthe Coalition for 
Indexed Products (Aug. 19, 2008). The Coalition again emphasizes that, given more time, it 
could develop a fuller analysis ofthe Proposed Rule and provide a more complete response to 
the signihcant issuespresentedby the Proposing Release. 

I	
3 SeeAssocs. in AdolescentPsychiatry,S.C. v. Home LiJb Ins. Co.,941 F.2d 561, 565 (7thCir. 
I 991 ) (Easterbrook, J .) ("A IAP") (noting that traditional fixed annuities typically "cary 
relatively low (implicit) rates ofreturn even in an inflation-free economy, because underwriters 

I canrrot readily hedge against changes in the economy-wide rate of relurn"). Seealso September 
10, 2008, Statement of Mark Meyer" Ph.D., at 7 (attachedasAddendumhereto)("[T]he average 
annual credits will have an appreciably higher value than for the comparable fixed-rate annuity 

t due to the typical historic characteristic ofequity index increases exceeding the risk-free rate that 
is embedded in option pricing."). 

I

t




t 
t The formula for calculating the amount ofthe indexed interest is generallyreset annually 

in advance and includes a method to measure the change in the index, the percentageofthc 

I change allorved (the "participation rate").and a minimum interest credit (the "floor") which is 
never less than zero. Upper-end "caps" areoften applied to the amount of index-related credits 
for a given year-a 6 percent armual "cap" or 3 percent monthly cap, for example, would 

I constitute the maximum amount credited that yearor month for index-relatedgains. Features 
such as caps,participation rates, asset fees, spreads, and floors all have the effect ofdefining and 
moderating the impact of market factors by placing pre-determined upperand lower limits on the 

I amourt of the conlract's index-relatedcredits. 

A critical feature of FIAs is the applicability of minimum nonforfeiture laws' These 

I laws-rvhich apply to fixed rate annuities also. but not to variableproducts-require FIAs to 
have a guaranteedminimum contact value even after any costs and charges are taken into 
account. Thus. after taking into account possible withdrawal charges discussed belou the 

I contractvalue must be equal to at least 87.5 percentof initial premiumscanied forward with 
interestat a rate ofbetween 1 and 3 percentper year, depending on a legally-prescribedinterest 
rate benchmark.a 

I Fixed indexed annuities generallyalsoinclude liquidity options and mortality features. 
The liquidity options typically include (i) annualpenalty-freewithdrawalsofup to 10 percentof 

t the valueofthe contract;(ii) the ability to annuitize and receive a stream of paymentslbr life 
and/or a specified period (theseannuitizationoptionsfrequently can be exercised before the end 
of the withdrawal charge period without the imposition of any withdrawal charge);(iii) a nursing 

thepolicyholderentersa nursing home; (iv) a terminal illness rider which permitsa withdrawal s home rider rvhichpermitsincreasedwithdrarvals ofa specified percentage of the contract value if 

of some or all of the conhact value if the policyholder is terminally ill; and (v) for those fixed 

t indexed annuities sold in qualifiedmarkets such as Section 403(b), eligible governmental457, 
and other 40| (a) markets policy loans may be issued up to statutory and/orplan limits. 

I Tw'omortalit-v features are common in FIAs. Generally, upon the death of the 
policyholder (or annuitant).the full contract value is paid to the named beneficiaries without 
deductionof withdrawal charges. Policyholders may also sometimes annuitize their lull contract 

I value,r.vithoutdeductionof withdrawal charges, at any time after the lirst contract year for a 
periodbasedon life expectancy. 

I When an FIA is sold, no sales charge is typically assessed. Instead, sales comrnissions 
arepaid liom the insurance company's generalassets, allowing 100 percentof the premium paid 

I 
I * The minimum annual rate ofinterest is the lesser of (i) 3 percent per yearor (ii) the five-year 

Constant Maturity Treasury Rate reporled by the Federal Reserve, reduced b,v 1.25 Io 2.25 
percentbut not less than 1 percent. SceNAIC Standard Nonforf'eiture La*'. This guaranteed 
minimum non forfeiture value applies only at surrender ofthe annuity contract; it does not 
establish a minimum oolicv valueor cash value. 

I

t

I




J 
I to be applied to the contract. In addition. minimum nonforfeiturelaws guarantee that a contract 

owner will receive no less thar.r 87.5 percent of premiums plus a minimum annual rate of interest 

I even if the contract is surrenderedin the first year,regardlessofany otherwiseapplicable 
withdrawal charge. As reflectcd in the tableattached hereto as Exhibit A,_the guaranteesin 
index producls are comparable to those in traditional fired-rate annuities.' 

I Unlikepremiums from variableannuities,100percentof premiums fi'om indexed 
annuities and other fixed annuities are depositedin the insurer's "generalaccount"and, after 

I deductions for expensesrelated to the sale ofthe annuity. invested in the general account. 
Indexedandother fixed annuitypremiumsare not placed in a segregated accountas is the case 
of a variable annuity. A typical insurer'sgeneralaccountis invested in "permitted investments" 

t as specified by state law, and consists primarily ofhigh-quality fixed income securities. U.S. and 
gor,emmentagencybonds, and otherhigh-qualitypetmitted assets.6 The insurer bears the risk 
that changinginterest rates and credit conditions will affect the value ofthe assets in its general 

I 
I account. Poorperformance ofthe assetsin the insurer'sgeneralaccountmay require the insurer 

to reduceshareholders'equity to satisf-v'itsobligationsto policyholders. The insurer thus bears a 
wide variety of significant risks. including credit risk, prepaymentand extension risk, interest 
raterisk, asset/liability matching risk, and hedging risk. 

The insurer is required by stateinsurance law's to maintain prescribed levels ofcapital to 

I supportthe risks of its business.Even higher capital levels may be required by rating agencies. 
The level ofreserves the insurermaintainsfor its annuity liabilities is also govemedby state 
insurancelaws. Capital and reserverequirementsfor FIAs are calculated in a substantially 

I identicalmannerto the calculation lbr traditional fixed annuities. Purchasers of FIAs are further 
protectedby comprehensive"guarantylund" lau's similar to FDIC insurance. State insurance 
laws generally provide guaranteefund coverage ofat leasl $100,000per contract owner (in the 

I eventof the insurance company's insolvency) that is similar to the coverage for traditional fixed 
annuities. and substantially different from thc coverage lbr traditional variable annuities. 

I
' As the Commission notes, some FlAs have been registered when there is an "absence ofany 

I guaranteedinterest rate or the absenceof a guaranteedminimum value." SeeIndexed Annuities 
and Cedain Other InsuranceContracts,SecuritiesAct ReleaseNos. 33-8933, 34-58022,13 Fed. 
Reg. 37,752, 37,754 n.11(Jul11, 2008) [hereinafterProposingRelease].In this comment, w'e 

I address FIAs as characteristically structured and olfered by insurerstoday, namely, productsthat 
(1) meet state minimumnonforleiturerequirements;(2) declare participation rates.caps. and 
spreadsa year in advance; (3) do not credit negative interest; and (4) "lock in" credited interest 
againstfuture declines in value.I 6A small portion ofFIA premiumsare not invested in typical generalaccount bond investment 

I assets but eue invested in options and other similar types ofvehicles to hedge against applicable 
marketmovements. Pursuant to most state laws, insurance companies in their generalaccounts 
arepermittedto "hedge" but not "speculate." The insurance company not the purchaser-

I assumesthe potentially significant risks related to hedging, including changes in value and 
counterpartyperformance. 

I

I




I 
I Companies that offer fixed indexed annuities generallyadhereto advertising rules-some 

T 
of which are prescribedby statela*'-that limit the ways in which fixed indexed annuities are 
marketed. For example, a variety of termsareprohibited that might confusethe customeras to 
the type ofproduct being sold. The practiceof Coalition members and the prevailing practice in 

the industry is to emphasize the safety and stability of theproducts,asr,vell as the fact that FIAs 

I are not investments in or alternativesto the stookmarket. Guaranteedminitnum interest rates 
must be disclosed, and other similar features that protectagainst a reduction in valueandprovide 
long-termretirement security are alsodisclosed.The productsarepresentedaslong-term 

I savings vehicles. 

Except for the operation ofthe index interest crediting component ofthe product. the 

I essentialelements offixed indexed annuities are identical to traditional tlxed annuities. lJnlike 
variableannuities and mutual funds, fixed indexed annuities do not credit "negativereturns"to 
contract value. Also unlike variable annuilies and mutual funds, fixed indexedannuitiesprovide 

t a guaranteedminimum nonforl'eiturevalue. Fixed indexed annuitiesare subject to permitted 
investmentlaws, higher capital requirements, and guarantyfund coverage; variable annuities are 
not. All annuitv productstypically requirea purchaserto pay fees for administrative costs or to 

I agreeto remain in the annuity contract for a ceftain periodof time, with penalties sometimes 
calledsurrender or withdrawal charges for prematurely removing fundsin excess ofthe 
amountsthat are allowed by the many liquidity leatures notedabove. It shouldgo n'ithout 

I 
I 
I saying that lvithdrar,valcharges-rvhiclr aregenerallyincludedin annuity confacts to cover the 

costs of prematurewithdrawals that impair the economic expectationson r.vhichthe contract was 
based are not a basisto distinguish fixed indexed annuitiestiom other fixed annuities which 
share the same featureunderclose superwision of state law. See also Assocs. in Adolescent 
Psychiatry.S.C.v. Home Life Ins. Co.,941F.2d561-567(7thCir. 1991)(Easterbrook,J.) 
(AIAP") (statingwithdrawal chargesdo "nothing to throw investmenl risk on the investor") 
(emphasisin original). 

As discussed more fully at pages20-27 below, states have a comprehensive regulatory 

I system for lixed indexed annuities andother fixed annuity products,elements of which include 
mandatory disclosure ofproductterms;contract"readability":evaluationof"suitability" ofthe 
productfbr the purchaser;monitoring of marketing; and authority to investigate complaintsand 

I instituteenforcementactionsregarding improper practices. Indeed. even as the Commission 
proposes to regulate fixed indexed annuities as securities, it has encouraged state regulation of 
thc productsas anntities and relies upon that regulation to this day. 

I B. The Prooosed Rule 

ProposedRule 1 51 A rvould deflne a class of annuities that r.vould be deemed ,r{r/ to be an 

I 
t annuity or optional annuity within the meaning of Section 3(a)(8) ofthe '33 Act. The Proposed 

Rule has tr.vo prongs. -Ihe 
flrst determines whether the productis within the bounds of the rule at 

all by inquiring whether the annuity is "indexed" in some fashiou the second prong then applies 
a purportedll, closer analysisto detennine w'hether the product is indeed }trl an annuity for 

I 
purposesofSection 3(a)(8). Specifically,underProposedRule 151A an annuity would be a 
securitv i1: 

I

I




I 
T (l) Amountspayableby the issuer under the contract arecalculated,in whole or rn 

part, by reference to the performanceof a security, including a groupor index of 
secuntles;andI (2) 	 Amountspayableby the issuer under the contract are more likely than not to 
exceedthe amounts guaranteedunder the contract. 

I IndexedAnnuities and CerlainOther InsuranceContracts, Securities Act Release Nos. 33-8933, 

I 

34-58022,73Fed.Reg. 37,152,37,114 (July 1, 2008) [hereinafterProposingRelease].The 
secondprong purportedly accounts for investment risk borne by the purchaser. The status undert the '33 Act of annuities that fall outsidethe definition (i.e.,arc not "not an annuity") "would 
continueto be determined by reference to the investmentrisk and marketingtests articulated in 
existingcase law-under Section 3(a)(8) and, to the extent applicable,the Commission'ssafe 
harborrule 151." Proposing Releaseat 37,762. 

I lI. Fixed IndexedAnnuitiesAre Annuity Contracts Within The Meaning Of Section 
3(aX8). 

I Section3(a)(8)ofthe '33 Act excludes from the Act any annuity conhact (or optional 
annuity contract) issuedby an insurance company subject to the supervision ofa state insurance 
commissioner(or similar entity or official)." The plain meaning andpurposeof the Act. 

I SupremeCourt precedent,and lower court decisions all make clear that fixed indexed annuities 
as characteristically structured ale covered by Section 3(a)(8) andare exempt from regulation by 
the Commission. The Commission should acknowledge this and withdraw its Proposed Rule. 

I A. Fixed Indexed Annuities Are Annltity Conlracts Within The Plain Meaning Ol The 
Statute. 

I Application of Section 3(a)(8)beginswith the plain meaningof the words in the statute. 
BedRoc Ltd., LLCv. United States,541 U.S. 176. 183 (2004). ln relevantpafi,Section 3(a)(8) 

I ' "Security" would have the same meaning it has in Seclion 2(a)( l ) ofthe '33 Act. See 

I 
ProposingReleaseat 3 7,759. 
' Section3(a)(8) of the Act providesin full: 

t 
Section 3. (a) Excepl as hereinafter expressly provided,the provisions of 
this title shall not apply to any of the following classes of securities: 

I	 (8) Any insurance or endowmentpolicy or annuity contract or optional 

I 
annuityoontract,issuedby a corporation subject to the supervision ofthe 
insurancecommissioner, bank commissioner, or any agencv or officer 
performing like functions, ofany State or Teruitory of the United States or 
the District of Columbia[.J 

I A productfalling within Section 3(a)(8) is also exempt from all otherprovisionsofthe Act. 
Tcherepninv. Knight.389 U.S. 332,342-43n.30(1967):ProposingReleaseat 37,155 n.27. 

I

I
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I excludes "[a]ny insuranceor endonment policy or annuity contract or optional annuity contract" 

liom the Securities Act. Two things zuenotableaboutthis language: First. if a contract is an 

T annuity (and is issued by a corporation regulated by a state insurance commission or the like), it 
is exempt from SEC regulation. Section 3(a)(8) is not an invitation for the Commission to 
speculateabout(helypes ofannuities that Congress might have r.vished the SEC to regulafeand 

I thoseleft for the states.And the Commission's view of the "regulatory andprotective purposes" 
(ProposingReleaseaI37 .757;citation omitted) of the securities laws will not sulfice to regulate 
an instrument otherwiseproperly regarded as an annuity, not a security. 

I Second, the text of Section 3(a)(8) separately refers to insurancepolicies and annuity 
contracts-the two are not the same,andthe Commission may not predicate a rule on the 

I assumptionthat annuitiesmust display a// the characteristics of life insurance, for instance,and 
none that are associated with invesfinents. "[C]ontractsof life insuranceand ofannuity arc 
distinctly different," 1 J. Appleman & Appleman. InsuranceLcnv and Practice, $ 84. at 295 

I (1981),andin somerespects"[a]nnuity contractsmust . . . be recognized as investments rather 
thaninsurance." Nationsbonk of N.C. t. VALIC,513 U.S. 251,259(1995)(quotingApplebaum 
& Applebaum)l Proposing Release at 37,751 n.42 (recognizingannuitiesas a "fonn of 

I 
l investment"). Thus, to show that a productentails elements ofthe "'investment experience"' 

(ProposingReleaseat 37.758; citation omitted) is merely to showthat it possessescharacteristics 
of an annuity, which are excluded underSection3(a)(8). That fixed indexed annuities.Iike all 
annuities,displaysomeinvestmentcharacteristicsnot found in life insurance contracts is hardly 
a basis to conclude that they are securities that may be regulatedby the Commission.q 

I It is notable as well that fixed indexedannuities are regulated thoroughly by the states, 
which recognize them as annuities. not securities.SeeBuyer's GuideTo Fixed Deferred 
Annuities With Appendix For Equity-lndexed Annuities, NationalAssociationof Insurance 

I Commissioners,at 6 (attachedasExhibit B): "When you buy an equity-indexed annuity you 
ou'n an insurancecontract. You are not buvins share of anv stock or index." And see Comment 

I	 " The Proposing Release quotes out ofcontext Justice Brennan's referenceto "the investment 

t	
experience"in his concurring opinion in SEC r,'. Variable Annuity Life Insurance Co- ofAmerica, 
359 U.S. 65,77-78 (1959) (Brennan, J., concurring). JusticeBrennanreferred in full to a stock­
hofder being "a sharer in the investment experience oflhe company"that solicited her 

I 
investment literally, a sharehol der. Id. aI77 (emphasesadded). In sucha case, "the coin oithe 
compary's obligation is not money but is rather the presentcondition of its investmentporlfolio." 
Id. at18 (emphasisadded). It was this fact-not the fact of investrnent risk alone-that was 

I centralto Justice Brennan'sconclusionthata variable annuity whose value was determined by 
the portfolio ofthe issuingcompanywas a security. See id. aI78-79 ("[T]he maj orit)' of fthe 
securitieslarvs'l provisions are ofgreatest regulatory relevance . . . where the inrestors . . . 

t participate on an 'equity' basis in the int'estment experience 0f the enterprise") (emphasis 
added); rd at 80 ("[W]here the investoris asked to put his money in a schente.for managing it on 
an equity basis, it is evident that the Federal Act's controls becomevital.") (emphasisadded). 

I Evenas it placesinordinaterelianceon this two-.lustice concurring opinion. the Proposing 
Releasequotesthe opinion out ofcontext and misses its essential point. 

I

I




t 
I of the NationalGovernors'Association(Sept.4, 2008) ("Statesalreadyregulateequity-indexed 

annuities as insurance products."). Stateregulationofthe productsis not dispositive, asthe 

I 
SupremeCourl's decision in VALIC shows. But the Commission, like the Supreme Court. 
should"start with a reluctance to disturb the state regulatory systems that are in actual effect, 
either by displacing them or by superimposing federalrequirementson transactions that ate 

I tailoredto meet state requirements." SEC. v. VariableAnnuity Life Ins. Co. of Am.,359 U.S.65, 
68 (1959). 'fhe Commissionshouldbeall the more reluctant when its Proposed Rule's 
parametersare defined by product features that are requirementsof state law, such as minimum 

I guarantees:The Commission cannotpredicate a rule on a state law regulatory regimefor 
annuities,andolaim convincingly that it is regulating securities. 

I 
Indeed,the Commission is proceedingin an area whereany claim to deference is at its 

low-ebb. The McCarran-Ferguson arule of construction Act, 15 U.S.C. $ 1012(b),establishes 
under n'hich federal law shall not be interpretedto "supersedeany law enacted by any State for 

T the pupose of regulating the business of insurance." McCarran-Ferguson"was intended to 
furlher Congress' primary objective of grantingthe States broadregulaloryauthority over the 
businessofinsurance." U.S. Dep't o.fTreosuryv. Fabe.508U.S.491,505(1993).Evenaparl 

I from the constraints imposed on the Commissionby McCaran-Ferguson, the cou(s recognize 
that deference to an agency's legal interpretations is misplaced when the agency's action would 
expandits ownjurisdiction.SeeAdans Fruit Co. v. Barrett,494 U.S.638,650(,l990)("'[A]n 

Comm'nv.SeatrainLines,Inc..411U.S. 726. 745 (1913)).t agencymay not bootstrap itselfinto an area in which it has no jurisdiclion."' (qluotingFed.Mar. 

I B. Courts' InterpretationofSection 3(a)(8) Confrm That Fixed lndered Annuities Are 
Annuity Contracls Under TheAct. 

t The Commission attempts, as it must, to harmonize its proposed rule r.vithtwo Supreme 
Court decisions: SEC v. Variable Annuity Life Insurance Co. of America' 359 U.S.65 (1959) 
("I/ALIC"), and SEC v. UnitedBenefit Inmrance Co.,387 U.S. 202 (1967).However, the 

I productsin thosecases were fundamentallydifferent from both traditionalhxed rate annuities 
and hxed indexedannuities. The purchaserin those cases acquireda share in a ftrnd managed by 
the issuing company and assumed virtually the entire investment risk-namely, the risk of 

I signilicant loss of principal due to negative investmentperformance while the compan,v 
assumedvirtually none. The value of fixed indexed annuities, by contrast, does not depend upon 
investmentmanagementby the issuing company, and the productsprovide a statutorily defined 

I minimum guaranteedvalue as well aspossibly higher values as a result ofthe interestcrediting 
methodology. 

t The differencebetween the productsin those cases and FIAs is thus large. whereas any 
difference between FIAs andtraditionalannuitiesis literally at the margins. Fixed indexed 
armuitiesare indeed annuities, they are regulated as such by the states, and the Proposed Rule is 

t neither legally .iustihednor warranted. 

1. I/ALIC And, United Benefit. 

t The products at issue in VALIC werevariable annuities. Purchaserspaid pren-riums 
which were invested in a fund consisting largely of common stock. Annuitants receiveda 

I
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propollionateinterest in the investmentlund, and benefits were paid accordingto the fund's after 

the fact, actualinvestmentperfbrmance. There were no guaranteedpayments,andthe entire 
principal investmentwasthussubiectto market performance.In the Court's words, the contracts 
"guaranteefd] nothing to the annuitant except an interest in a portfolio of common stocks or other 

equities an interest n'hichhasa ceilingbut no floor." VALIC,359 U'S. at 72 (footnote 

omitted). 

On thesefacts. the Courl held that the productswere securities falling outside the 
exemptionof Section 3(aX8). "[T]he variable annuity placefd] a// the investment risks on the 
a nuitant," the Court emphasized, and"noneon the company." Id. at 71 (emphasisaddecl)' 
Therethuswas not "true underr.vriting of risks, the one earmark of insurance. . . ." Id. at73. 
"[Tlhe conceptof insurance' invo]vessome investment risk-taking on the part ofthe company," 
the Court explained, and "absentsomeguaranteeofhxed income. the variable annuity placesall 
the inveslment risks on the annuitant . . . ." Id. at 71. Because the variableannuity had "no 
element ofa fixed return," the returns it provideddepended entirely "on the wis4om of the 
investmentpolicy"; it therefore was properly regulated as a security. Id. atJ0.tu 

In (.initedBenefil,purchasers'premiums were placedin a "Flexible Fund." t'hich was 
maintained as a separate account. The company-whose marketing materials emphasized the 
investment acumen ofthe fund managers and the opportunity to "'share in the growth of the 
country's economy"'-invested the Fund "with the object of producingcapitalgains as well as 
an interest return, and the major part of the fund [was] investedin commonstocks." 387 U.S. at 
205& n.3. At any time beforematurity thepurchaserwas entitled-in the Supreme Court's 
words-"to hisproportionate ,share of Ibe total 1und," and could rvithdrawall or parl of his 
share. 1d. at 205 (emphasisadded). Alternatively, the purchaser could demand cash paymentof 
a "net premium guarantee"that roselrom 50 percentofhis premium payments in the lirst year to 
100percentaller l0 years- Id. at 205-06. This guaranteewas largely illusory, sincethe 
companyhad set it "by analyzing the performance of common stocks during the first halfofthe 
20th century and adiusting the guaranteeso that il would not ha,-e become operable under any 
prior conditions." Id. at 2Q9n.12 (emphasisadded). The guaranteewas thus "low enough that 
the [company's] risk ofnot being ableto meetit through investment [was] insignihcant." Id. at 
209. Seealso Otktv. Variable Annttity Life Ins. Co.,814F.2d1127,1\32 (1th Cir. 1986), rev'rl 
on rehearing, S l4 F.2d1 i 40 (7rhCir. I987) ("[]n both [VALIC and,UnitedBenefit,] the 
insurance company guaranteeda minimum retum so low asto placethe investment risk on the 
investorratherthan on the insurance company."). 

At maturiq/, the purchaser's interest in the fund terminated, and he could receive the cash 
value of the policy-as measured by his interest in the fund or the net premiun guarantee, 
"whichever [was] larger"-or he could have his interest converted into a life annuityunder 

10As noted, Justice Brennan based his concuring opinion on the view that "where [the investor 
shares in the investment experience ofthe insurance company itselfl, the federally protected 
interestsin disclosure to the investor o1'the nature of the corporation to whom he is asked to 
entrust his money and the purposesfor which it rrill be usedbecomcobviousand real-" Id. at 
78. 



I 
l conditionsspecifiedin the contract. Unitecl Bene.fit,387 U.S. at 205-06. As noted. the guarantee 

was sominimal that-based on marketperformanceover thepast 50years Ihe company was 

expected 1o always have the returns to fund it lrom the purchaser'sown paymenls.t	
In applying Section3(aX8), the Court first determined tct analyze the accumulation period 

therewasno necessary link to the annuity that the purchaser was able. but not required. to obtain I in which the purchaserwas invested in the "Flexible Fund" asa free-standing product,since 

at maturity. The Court then found "little dillicult1"' concluding that the Fund fell outsideof 

I Section 3(a)(8)'s provision for annuitiesand in fact wasan investment contract under Section 2 
oithe Act. Far from being structured in a manner resembling traditional annuities, "'Flexible 
Fund' arangementsrequirespecial modifications of state law." the Court emphasized-

I specifically, their essentially illusorv "guarantee"required an exemption liom state nonforfeiture 
laws (which apply with full forceto FIAs). ld. a1211. fhe products,the Courl further 
emphasized. resulted in the purchaserliterally holding a "proporlionateshare"in a Fund that had 

t been marketed based on "the experienceof United's management in professional investing" 
ratherthan on "the usualinsurance basis of stability andsecurity." .1d. The fact that the 
companypurportedto back-stop the purchaserwith a cash-value guaranteedid not convert into 

I an annuity an interest that, at heart, u'as simply a share in a fund investedin common stock. The 
purchaserrvas a shareholder,and the fact that his investment "1osome degree is insured" by a 
minimal suarantee did not renderhis investment"a contractof insurance." 1d. 

I	 2. Fixed Indexed Annuities Meet'Ihe VALIC And, United BenefitTesI. 

I	 Under the criteria applied in VALIC and, United Benefit. fixed indexed annuities as 
characteristicallystructuredare plainly annuities exempt from SEC regulation by Section 3(a)(8). 
The purchaser of a frxed indexedannuity is not subjectinghis entire principal-or anypart of 

I it to the vagaries ofthe marketor the performanceofan individual security. Itisthusan 
entirely different arrangementthan in VALIC, w'here the purchaseressentiallyhad"nothing 
except an interest in the portfolioof common stocks or other equities." VALIC,359 U.S. at 72. 

I 
I lt UnitedBeneJit, rvhere the purchaseragainheld a "proporlionateshare"in a lund of common 

stocks in a mannerthatwas "somewhatsimilar to . . . the variable annuities" in VALIC, the Court 
madeclear that providing (effectivel,v illusory) insurance ofthe participant'ssecurities 
investment did not thereupon convert an investment in securities into an insurance(or annuity) 
contract. The purchaser'sinterest lvas explicitly investment in a stock lund. and the Court 
treated it as such. See also Assocs.in Adolescent Psychiatry, S.C.v. Home Life Ins. Co.,941 

I F.2d 561,567(7thCir. 1991) (Eastertrrook,J.) ("AIAP") (distinguishingcircumstancesr,vhere 
"the seller [is] supplying only investment advice"). As observedin note 9 above, the Proposing 
Releaseplacesheavy reliance on the two-Justice concurring opinion in VALIC authored, by 
JusticeBrennan,yet the *tole thrust of that opinion is that the securities laws are triggered whenI	 "investors. . . participateon an 'equity' basis in the investment experience" olthe issuing 
company. VALIC,359 l-I.S.at 79. 

I Fixed indexed annuities. by contrast, possesstlre essentialelementsofa traditional 
declared rate annuity except that purchasers' interest credit is tied to the performanceofa stock 

t index rather than beingan express declared rate. Accordingly, state insurancelar,vs 
themselves-rvhich distinguish betn'een variable and lixed products and exempl variable 

T 
productsfrom protections provided to fixed products. as United Benefl recognizes classify 

l 0

I 
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I FIAs asfixed products and regulatethem assuch. The fact that anFIA's value may relate in part 

to equities'performancecannotbe a sufficient reasonto treat them as securities because if ury 

t link to a stockor groupof stockstook a productoutside of Section 3(a)(8), then VALIC and 
LlniteclBeneJit would simply have said so. Rather than consult the multiple lactors that i1did, 
the Court nould merely have obserr,'ed that the products' value increased or decreased rvith the 

I performance ofequities; that this constituted"investmentrisk"; and that the productstheretbre 
were securities. The Court applied no such analysis-and the Commission ma1, not apply it 
now. 

I	 In other respects as well, the contrast between FIAs and trrALIC andUnitedBeneJit is 
plain. State nonforfeiture laws guaranteethat a contract owner will receive no less than 87.5 

l percentof premiums even if the contract is surrendered in the first year,and assure that this 
amount will increase at a minimum annual rate of I to 3 percentfor the life ofthe contract. This 
guaranteeis real. genuine.and diflerent in kind from the United Benefit guarantee that had 
requiredanexemptionlrom statenonforf'eiture laws in order to be set so low "that it would not t	 have become operable." United BeneJit,387 U.S. at 209 n.12. ln United Benefit the Courl also 
placed significant u,eight on the lact that the Flexible Fund guarantees were "substantially" 

l fower than guarantees for traditionalannuities(id. a|208), whereasthe guaranteeslbr FlAs are 
quite comparable to those for traditional fixed annuities. ,See Exhibit A (showingthat the 
guaranteesin indexproductsare comparable to those in traditional fixed-rateannuities). 

I	 For these and otherreasons,purchasersof FIAs bear no "investmentrisk" as that term is 
properlyunderstood,while the risk bome by the insurer is considerable. From the day of issue, 

I purchasersof FIAs are assured that in the absenceofearly withdrawal they will receive their 
principal plus interest. Even in the event ofearly withdrawal, they are assured the lion's share of 
their principal due to state nonforfeiture lau's. The insurer,on the other hand, must realize 

t retumssufficient to fund paymentof the guaranteedminimum value. as well asanf index-related 
interest credits. The rvithdrawalcharge itselfis not an "investmentrisk," it is a charge ofa type 
that is prevalentunderan infinite variety olcontracts whoseeconomicvaluedependsin parl on 

T 
I their duration and which provide,accordingly, for compensation in the event of early 

termination. SeeAIAP,941 F.2d at 567 (statingwithdralval chargesdo "nothing to throw 
investment risk on the investor") (emphasisin original). The charge t"vpicallydecreasesto zero 
over time and is limited so as to not enoroach the minimum guaranteedvalue. It is taken 

I 
regardless of the perlbrmanceofthe index, and has not been set or adjusted with reference to the 
fong-termperfomanceof any security or group of securities. Compare UnitedBeneJit,387U.S. 
at 209 n.12 (statingthe companyhad set its guarantee "by analyzing the performanceof common 
stocks").Most policiesannually exempt up to 10percentofthe valueofthe polic,vfrom 
withdrawalcharges. 

I 
I Finally, as notedat page5 above, it is the practiceolcompanies that issue FIAs and the 

statesthat regulate them to take numerous precautionsto ensure that the products are marketed 
primarily for thc sal'ety andassurancesthat they offer, rather than as an invitation to share in the 
"investmentexperience"of the issuing company. VALIC,359 U.S. at 78-79 (Brennan.J.). 

t For these reasons,the courts havehad no ditliculty determining that flxed indexed 
annuitiesandsimilar productsare covered b1,' Section 3(a)(8). Applying the principles 
arliculatedin VALIC and,UnitedBene/il.the court in Malone v. Addison Insurance Murketing, 

I 
1l

I 
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t ,/n c., lbund that the insurer of an FIA had assumed as much or more investmentrisk thanthe 

purchaser because it was obligatedto retum the premiumplus the greaterof 3 percentor the 

I S&P Index,regardlessof how the market performed. 225 F. Supp.2d 743,750 (W.D' K-v. 
2002). The court noted that there was no direct correlation between the benefit paymentsandthe 
performance of the investmentsmade rvith the contract owner's premium. ^Id ("Plaintiff--s 

I benefitpaymentslrom American Equity r.lere not directly dependenton the performanceof 
investmentsmade with her monel'. That is to say, as a structural matter. Plaintiff s contract did 
not operate like a variable annuity: her payments were not a function of a personalized portfolio 

I andher principal wasnot held in an independent account."). The only investment uncertainty 
assumed by the investor,the cou( found, was whether shewould receiveinterestbeyond3 
percentper yearon her premium pa)rynent: 

I Plaintiffs risk w?s not thal she would lose the value ofher initial investment,but 
rather the risk that had she chosen a different contmct her money might have been 

I worth more than 134percentat the end ofthe ten--vearcontractperiod. That type 
of risk-that shecould have gottena better deal but for the pressure she 
encounteredto enter into this parlicular contract is not the t)?e ofrisk centralto 

I determining whether a security exists. 

Id, at'] 51.11 

I Othercourtdecisionsare consistent with lulalone and conllict with the Proposed Rule's 
approach. under which all fixed indexed annuities would be deemed securities through a test that 

I effectively ignoresthe risk borne by the insurer. In AIAP, for example, the SeventhCircuit held 
that a "Flexible Annuity" with characteristics similar to fixed indexed annuities fell within the 
Section 3(aX8) exemption. In assessing the risks bome by insurer and insured, Judge 

I Easterbrooknotedthat "[n]o annuity transfersall ofthe risk to the seller." Rather, 

[a]ny fixed annuity placeson the buyer the risk that the seller's portfolio will 

I performtoo poorly to financethe promisedpayments. Section3(a)(8) therefore 
necessarilyexemptsannuitiesthat leavepurchaserswith some investmentrisk. If 
on the otherhand a seller just pins the label "annuity" on a mutual fund, in which 

I the buyer bearsall ofthe risk. { 3(a)(8) is inapplicable. 

I 

941 F.2d at 566. The court also emphasized that with the productthere, as i.vith FIAs, the 
interest component did not depend uponthe investment management or advice of the issuer such I that it "madethe 'annuity' look like a mutual fund, with the seller supplying only investment 
advice." Id.at567. (It bears noting alsothat linking a companv'sobligationto payto the 
performanceof its own account directly moves risk lrom companyto purchaser.By contrast, 
when a company must make paymentsbasedon factors other than its own porlfolio's 

I " T'he Proposing Release acknowledges only Malone's altemative holding that the fixed indexed 
amuity qualifiedurder SEC Rule 151, while ignoring the court's holding that the fixed indexed 

I annuitl' fell vr,ithinSection 3(a)(8). ,Seel'roposingRelease,at37,757n.471.Mctlone,225F. Supp. 
2d at  751. 

I 
12

I 



I 
I performance,no such direct [ansfer ofrisk occurs; the companybearsthe risk ofhaving to pay 

regardlessof its portfolio'sperformance.)See also Olpinv. Ieleal Nat'l Ins. Co..4l9 F.2d 1250, 

I 1261-63(1Oth Cir. 1969) (consideringrisksto insurer and purchaserin connection with 
endorsementto life insurance); Berent v. Kemper Corp..780 F. Supp.431,, 442-43(E'D. Mich. 
1991)(singlepremium life insurance policy), aff'd,973 F.2d 1291 (6thCir. 1992)l Drydenv. 

I SunLifeAssuranceCo. oJ'Canada,737 F. Supp. 1058, 1062-63(S.D.Ind. 1989) (wholelife 
insurance policies rvith dividend feature). 

I In Otto v. Variable Annuity Life Insurance Co., 814 F .2d 1121 (7th Cir. 1986), rev'd on 
rehearing 814F.2d 1 140 (7th Cir. 1987).the Seventh Circuit initially appliedLALIC andUnited 
BeneJit to hold that a productwith both a fixed interest rate and a non-fixed excessinterestrate 

I was not an annuity, but subsequentl.v reverseditselfbased on a factor not present with fixed 
indexedannuities. In its initial decision in Otto, the Seventh Circuit understoodthat 
discretionary changes in the excess interest rate affected only neu'deposits, and that "past 

I deposits would continue to eam the interest rate in effect at the time the deposit was made." that 
is, that "VALIC in effect guaranteesthe excess interest on every deposit for the life of the 
annuity conftact." Id. at 1 140. After briefing on a petition for rehearing the courl reversed itself 

I and held that the productwas a security, because-briefing haddisclosed-VAllC had the 
"unfettereddiscretion"to change the current (excess)interestrate on pastdeposits, as well as 
"the absolute right to stop all excess interest paymentson all deposits,pastor present." 1d at 

I 1 | 41 . The "claimed right to change establishedexcessinterestrates and to eliminate excess 
interest payments entirely at any lime surely tends to shift the investmentrisk from VALIC" to 
the purchaser,the court explained. .1d.(emphasisin original). With fixed indexed annuities, by 

I contrast, excess interest is typically locked-in once eamed, becominga guarantee for which the 
companythenbears the risk. Further, the interest crediting formula is stated in advancs. is 
subjectto statutorily prescribed minimums, and, once set, may not be changed by the insurer 

T during the statedperiod. 

The Commission, for its part, took the position that even rid?the company's complete 
discretion to set excess interest rates, the product in ()tlo remained an annuity. The Commission I	 filed a Supreme Cour1. amicus briefurging cerliorari to review andrevsrse a "case[that] has 
causedgreatinterest and concern in the insurance industry." Brieffor the United States as 
AmicusCuriaeat5, Variable LiJbAnnttityIns.Co.v. Otto.486 U.S. 1026 (May 23. 1988) 

I 
I (denyingcertiorari) [hereinafterOttoAmicusBrlel]. In marked contrast to its Proposing 

Release where the risk borne by the company is effectively ignored the Commission stated in 
Otto thaL "it is clear that the assumption of substantial 'investmentrisk' by the insurance 
companyis one crucial factor." Id. at 6 (emphasisadded). The govemment explained: 

I The relevant purposeofthe securitieslaws is to ensure that investors in securities 
are fully and accurately informedabout the issuer and the investment's relevant 
features, including its risks. Thisproteclion is not needed if, inter alia, the 

I insurance company assumesa sfficient share of inrestmentrisk, which reduces 
the risk to the pdrticipant, who is also protecled hy state regulation. 

I 1d-at 7 (emphasisadded and footnoteomitted). By placingno weight on the investment risk 
assumedby the insurer in f-rxed indexed annuity contracts. the ProposedRule now takes a 

I 
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I 
I position contrary to the SupremeCourt's, the lower federal courls', and the Comtnission's own 

repeatedpronouncements. 

I ItI. In Designating Fixed Indexed Annuities As Securities' The Proposal Misconstrues 
('InvestmentRisko"Misconstrues The Supreme Court Cases On Which It Purports 

I To RelyoAnd Adopts A Test That Omits FactorsThat The Proposing Release 
Concedes Are Important In Distinguishing Annuities From Securities; The Proposal 
Is Arbitrary And Capricious And Should Be Withdrawn. 

I The ExecutiveSummaryto the ProposingReleasepromisesa mle that is based"upon a 
f'amiliarconcept: The allocation of risk." "Insuranceprovides protection against risk," the 
Commissionexplains,"and the courtshaveheld that the allocationof investment risk is a t significant lactor in distinguishing a securit"v from a contract ofinsurance." Proposing Release at 
37.752. 

t The rule andanalysisthat the Commission provides,however,fall short olthose 
benchmarks.The courtshave, as the Commissionsays,madethe allocalion of investmentrisk 

I "a significantfactor" in applying 3(a)(8). But the ProposingRelease overlooks both sides of that 
allocationby ignoring the risk borne by the company; it distorts the two-sided nature ofthis 
allocationby adopting a novel defrnition ofinvestor risk that is lar from "familiar"; and it fails to 

I give any weight to otherfactors emphasized by the Supreme Coufl and acknowledgedby the 
Commission to be significant. 

'fhe

I ProposedRule reachesan erroneousconclusion via an analysis that is arbitrary, 
capricious,and contrary to law. It should be withdrawn. 

t A. The Likelihood OJ Addilionol Finuncial Returns; Is Not "ln,-estment Risk " 

The ProposingReleasepositsthat the likelihood of additionalfinancial retums due to the 

I performanceof securities is "investmentrisk," and makesthis effectively the soledeterminant of 
whethera widespreadandpopular product that is regulated by every state in the country as an 
annuily is nonetheless a security for purposesofSection 3(aX8). In doing so. the Release 

I contorts the concept of "investmentrisk." 

As used in VALIC, United Bene./it,and common parlance,a purchaser's primarl' 

I in\€stment risk is the zb* to his investmenl thepossibility that his principd u..ill be lost. It is 
for this reason that the Supreme Court placedmore emphasis on the guaranteeto the purchaser 
than on any other single factor. locusing intently on what assurancethe purchaserhad that he 

t would get all or substantially all of his money back. An increased likelihood that after the 
withdrawal periodan investor lvill get back a guaranteedamounlancl more is not risk at all to 
the contrary, the more cedain an investor is to receive an amount higherthan what was 

I 
I guaranteed, the less risk he takes. CompareWebster'sNew llrorld Dictionary, SecondCollege 

Edition (1976) (definingrisk as "the charce of injury, damage, or lossi dangerous chance; 
hazard," or, in the insurance sense, "a) the chance ofloss b) the degree ofprobability ofloss c) 
the amount ofpossible loss to the insuringcompany"l. The indexed interest in FlAs is in fact a 
potentialbenefit. Although that benefit may be greater in oneperiodthan another. it doesnot 
affect the valueofthe underlying asset. ln locating "investmentrisk" in the probabilitl' of 

I 
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t 
t eamingadditional money-the more, theriskier, evidently-the Commissionhasadopteda truly 

I 
peculiar and insuppofiable predicate for its mle. ,See the fulher discussionin the September 10, 
2008. Staten-rent of Mark Meyer, Ph.D..attachedasAddendum hereto. 

The court in the Malone case recognized this basic economic truth: "Plaintiff s risk was 

I not that.she rvould lose the value ofher initial investment. but rather the risk that had she chosen 
a different contract her money might have been u'orlh more than 134 percentat the end of the 
ten-yearcontractperiod. That type oJrisk that she could have golten a better deal but for the 

I pressure she encountered Io enter lhis particular contrect-is not the ry*peoJ risk cenlral to 
delerminingwhether a security exists." 225 F. Supp.2d,at"757 (emphasis added) (citing VALIC, 
359 U.S. at 71). The possibilityof extrabenefitson a guaranteedcontractis simply not a "risk" 

l that may be madethe central oonsiderationin whether fixed indexed annuities areannuity 
contractsunder Section 3(a)(8). 

I Indeed,the Commission'sdefinition ofrisk in this manner has absurd consequencesthat 
funher render it arbitrary,capricious, and contrary to law. Under the Commission's approach, an 
FIA with an interestcrediting lbrmula that u'as likely to yield no indexed interest would be 

I deemedrzol to presentrisk to wafiant regulation as a security. Suppose that a broker-dealer sits 
down with a client and tells her that two possibleinvestments have been identified,one that is 
almost certain to retum $100 and one that presents a high likelihood of plummetingto $40-and 

I thathe recommends she purchase the latterproductbecauseit presentsless risk. Is that an 
analysisthe Commission endorses? Ordinarily the Commission regards its regulatory interests to 
increase, not decrease when investors are induced to acquire products whose value is more likely 

I than not to decline. 

In addition to delying common sense. the approach of the Proposing Releasetums IzlZlC 

I utd United Bene/iton their head. The Courl in both cases was concernedaboutcircumstances 
where investors might lose their whole investment, or comeaway with nothingmore than a 
minimal guarantee.The Commissionnow proposesto regulate precisely when the investor w 

t receivea substantial guaranteeand is likely to receive intereston top ofthis as well. That 
approach is insupportable.And to the extent the Commission'sansweris that any equity-related 
componentpresents"investment risk" -ither "upside" or "downside"-which is sufficient to 

I render it a security, ITALIC and UnitedBeneJilare a full reply to that as well: lf any link lo 
equitiesrendereda contract a security, then VALIC and United BeneJit w-ould simply have said 
so. rather than identifying thenumerousconsiderationsthat the Proposing Releaseitselffirst 

I acknowledges,then ignores. 

'I'he
Commission's trealment of investment risk in the Release conflicts with its arzlcr.rs 

brief in Otto as u'ell. There, the Commission emphasized that puchasers"did not beartheI commoninvestment risk that changes in the market will erode [their] capital contribulions." 
Additionally, the company"guaranteedan interest rarc of 3-1l2oh or 4oi on principal and accrued 

I interest so thal Otto knew that her contributions would producesome income." OttoAmicus 
BrieJ at7 (emphasisadded). On thesefacts, the Commission deemed any risk bome by the 
purchaserto be insuflcient to corlvert the contract to a security. even though the brief 

I acknowledged-the purchaser"did havesomeinvestmentrisk" because the productcanied a 
declared rate of 14.5 percent;this r.vas"over ten points higher than the guaranteedminimum 
rate"t and this excess rate (aswell as excess interest earned in prior years)"could be reduced or 

t 
l {  

I 



I 
I eliminate.l al [the company'sJdiscretion." 1d. at 8 (emphasisadded). The Commission bears 

I 
the burden ofsquaring the conceptof "investment risk" set forth in this ProposedRule with its 
prior statementsin the SupremeCou11. 

The mistaken concept of investment risk in the Proposing Release causesthe 

I Commission to make a number of other misstatements. For example, the Proposing Release 
states that "[i]ndexed annuitiesare similar in many ways to mutual funds,variable arutuities, and 
othersecurities," and that the purchaserof an indexed amuity "assumesmany of the same risks 

I that investors assume when investing in mutual funds,variableannuities,and other securities." 
ProposingReleaseat 37,157-59. Thatis profbundly inaccurate. The principal investment risk 
bome by purchasersof mutual lundsandvariable annuities is the loss or decline in value oftheir 

I capitaldueto a decline in the underlying secudties. That is the risk tlre Supreme Court focused 
on in l/ALIC and United Benefii.andit is not a risk bome by purchasers offixed indexed 
annuitiesbecauseofthe guaranteeto principal andminimum interestsupplied by state 

t nonfbrf'eiture lan's. The risk to one's principal investmentposedby mutual funds and variable 
annuities simply is not comparable.'' 

l B. The Proposed RuleFails To Consider Key Factors ldentified By The 9qreme Court 
In Applying Section 3(o)(B). 

I In making a mistaken concept of "investmentrisk" effectively the sole determinantof 
when an FIA is actually a security, the ProposedRule commits another fundamental enor: It 
neglects other factors that the SupremeCourt repeatedlyhassaid are central considerations in 

I applying Section 3(a)(8). Under the SupremeCoutl'scases,the Commission concedes, 

I
 '' 
The mischaracterizationof investment risk in the ProposingRelease also leads it to 
inaccurately portray the role of rvithdrarvalchargesin fixed indexed annuities and annuities 
generally. Instead of treating themas a normal contract term, paragraph(b)(l) ofthe Proposed 

t Rule providesin elfect that rvithdrawal charges are not to be taken into account u'hen 
determining amounts payablebut are takeninto account u'hendetermining amounts guaranteed. 

I	
This ellectively guaranteesthat FIAs with u'ithdrarval charges will "fail" the test and become 
securitiesregardlessofany other feature.sinceas long as there is a u'ithdrawal charge the 
amountpayablewill exceed the amount guaranteedby at least the amount of the withdrawal 

t	 charge. The Releaseattempts to justifl, excluding withdrarval charges from amounts payableby 
stating that the Commission is "proposingthis calculation methodology in orderto eliminate the 
differential impact that such charges rvould have on the determination depending on the 

I 
assumptions made about contract holding periods." Proposing Release at 3 7.76 I . However, that 
"differential impact" based on assumed holding periodsis equally applicable to the 
deterninalion oJ umounls guaranteed.Neither the Release's rationalenor anlthing else.iustilies 

I 
treatingwithdrawal chargesdilferently in determining the amounts payablelrom the amounts 
guaranteed.The Commission's proposedtreatmentof withdrawal charges now also conflicts 
with its adoption of Rule I 5 1, whereit stated that a withdrawal charge"normally does not shift 

I additional investment risk to the contractowner." Definition of Annuity Contract or Optional 
Annuity Contract, Release No. 33-6645,51 Fed. Reg. 20,254,20,257 n.20. 
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I 
I "[Flactors that are impoftant to a determination ofan annuity's status under Section 3(a)(8) 

include(1) the allocation of investmentrisk between insurer and purchaser,and(2) the manner 

t in which the annuity is marketed." Proposing Release at 37,755. Yet. theProposedRule 
providesfor no consideration ofthe investmentrisk borneby the insurer, nor for how the FIA is 
marketed. These omissions conflict with VALIC, United Benefit, and the entire body of Section 

I 3(a)(8)caselaiv. They render the ProposedRule arbitrary and capricious aad contrary to law for 
that reason, and because the Commission has proposeda rule that fails to give eflect to the "facts 
and circumstances factors" that the rule's Proposing Release says are determinative.Proposing 

I Releaseat 3'7 .757 .tr 

I 
1 . The Proposed Rule Improperly Omits Consideration Of Insurers' Investment 

Risk. 

ln VALIC urd Linited BeneJit, the Supreme Court considered the risk bome by both 

I insurer and insured and in reaching its decision in both cases emphasized that the insurertook 
virtually no investment risk. In the words of the Commission's Supreme Courl amicrls brief in 
Otto."l$ is clear that the assumption of substantial 'investmentrisk' by the insurance company 

l is one crucial factor." Otto Amictts Brief aI6 (emphasisadded). Yet, the Proposing Release 
essentiallyfocusesexclusivelyon the purporledrisk borne by the purchaser,without 
meaningfully acknowledging or discussing the risks ofthe insurer. 

I 'lhat 
is error, and whatever rule the Commission adopts must give significant weight to 

the risk bome by the company. That requires an analysis of the guaranteesprovidedby the 

I companybecause each guaranteeplacesan investmentrisk on the company(and,conversely. 
takes that risk offofthe purchaser).In a typical fixed indexed annuity,the insurer bears 
significant investment risk by providing (l) guarantees ofprincipal. (2) guaranteesreflected in 

t the minimum nonfbrfeiture value or otherwise, (3) guaranteesofpreviously credited interest. 

I 
(4) the guaranteeto credit indexed interest in accordance with the performanceofthe relevant 
index and the terms of the contract, and (5) for the establishment ofthe precise tenns of the 
index interest crediting method prospectively, at the beginning of each term. Importantly. while 

I 
a stock index's failure to indicate indexed interest credits in a given yeardoes not itselfcause 
lossto the insurer, the insurerassumesrisk in the yearsthe index does require credits because 
urder the typical contract it locks thosegainsin for the purchaserandguaranteesthem regardless 
of the performanceofthe insurer's investments in the yearsahead. In this respect a down year in 

I 
the markets can indeed increase exposurelbr the insr-rrer because the company may experience a 
decreasein the funds that ll ftas available to cover its guaranteesevenas the purchaseris assured 

I I:r'fhe Commission's narrow approachis also inconsistent with the approach courls have taken in 
applying insurance exceptions found in other federal statutes, such as the McCanan-Ferguson 

I 
Act and ERISA. See.e.g.,Union Labor Life Ins. Co. v.Pireno,458U.S. I,|9, 129(1982) 
(explainingmultiple lactors in detenlrining the "businessof insurance" exception ir.r McCarran-
Ferguson);Ky.,lss'n o.f Health Plans t. Ililler. -538 U.S.379,330.342(2003) (applying ERISA 

I insuranceexception when it "substantiallyaffectIs] the risk pooling arrangementbetween the 
insurerand the insured"). 

I 
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I 
I previously credited interest and the increase set forth in the guaranteedminimum non-forfeiture 

valueprovided under s lale la\  .  

I The insurer takes on risk in other respects as w'ell: Risk inheres in the limits manl' 
contractsplaceon the company'sability to change the terms of the indexedinterest crediting 

I method(l.e.. limits on changes in caps, parlicipation rates, spreads, etc.) during the lit'e of the 
contract. Furtherrisk results from limitations on, and the uncertainty of, the company's ability to 
hedgeagainst its risks. And, the coufls and Commissionhave recognized that the company's 

I assumptionof mortality risk must beweighed under Section 3(a)(8). See VALIC,359 U.S. at 7l; 
Grainger v. State Sec. Life Ins. Co., 54'1 F .2d 303, 305 (5th Cir. 1977);Definition of Annuity 
Contractor Optional Annuity Contract, ReleaseNo. 33-6645,51 Fed. Reg. 20,254,20,256;Otto 

I Amicus Brief at9. 

Finally, the Proposed Rule lails because it does not weigh Ihe investment risk borne by 

I the company against that borne by the purchaser and because its focus on the purchaser's 
indexed interest "risk" lacks any proportionality-it addressessolely w'hether any indexed 
interest is likely to be paid and not the potential amount of indexed interest relative to the 

I guaranteedamounts. Thereis no assessmentofwhere the greaterrisk lies; rather, the proposal 
essentially converts IULIC's concernthat thepurchasernot bear a// the risk into a rule that the 
purchaserbearno risk. Under the caselaw that is clear error, and fbr a rule that purportsto be 

I founded on "a familiar concepl: the allocarion ofrisk," it is arbitrary and capricious. Proposing 
Releaseat 37,752 (emphasisadded). 

I	 2. The Proposed Rule Does Not Consider Product Marketing. 

The Supreme Court has madeclear that marketing must be taken into account in applying 

I Section 3(a)(8), and the Proposing Release acknowledges as much, stating that marketing"is 
another significant factor" in applying the exemption. ProposingRelease at 37.756(citing 
LlnitedBenefir,387 U.S. at2111.ta 

t 
T 'o It was impofiant in United Benelit not merely that the Flexible Fund was being marketed as an 

investnent(all annuities are investmentsto a degree). but that the companywas marketing i/,t 

t	 own investment management.United Benefit trumpeted "the experienceof United's 
management in professional investing." the Court observed in the passage cited in the Proposing 
Release, and thereby "pitched to the same consumer interest in growththroughprofessionally 

t	 manageclinveslmenl"as mutual funds do. 387 U.S. a|211 & n.15 (emphasis added).Irixed 
indexed annuities are not marketedon the basis ofthe companies'investment acumen at all, 
since unlike VALIC and United BeneJit-the performanceof purchasers'equit"v-related 

I componenthas no relationship to the issuer's investment experience. Compare a/so Justice 
Brennan's concurrence, 359 U.S. at 78, emphasizing that with annuities the purchaseris not "a 
direct sharer in the company's investment experience," lvhereasu,hen"the coin of the 

I company's obligation is . . . the present conditionof its investment portfolio," "the federally 
protectedinterests" underlying the securities laws are triggered. 
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I 
I Despite this, the Proposed Rule takes no accountofmarketing. Instead, the text ofthe 

ProposedRule effectively designates all fixed indexedannuitiesassecuritieseven though-as 

I discussedabove-companies' descriptionsofthe products are ordinarily carefulto emphasize 
the guaranteeofprincipal, minimum interest, and other features that further financial stability 
andsecurity, and promotional materials explain the interest crediting feature and that it is not a 

I means of participating in the stock market. Three representative marketing brochures are 
attachedherewith as Exhibit C. In this respect, too, the Commission has arbitrarily and 
capriciouslypurportedto rely on Supreme Court cases interpreting 3(a)(8), yet adopted a test that 

I omits factorsthat the Commission itself recognizesto be "significant." 

* * +  

I In VALIC andUnited Beneft the Suprcme Couft e\,?luated products whose r,'alue 
dependedlargely or entirely on the performanceofequities and considered multiple factors 

I belbre determining those productsto be securities.The Proposing Release,while paying lip 
serviceto the multiple factors considered by the Court, effectively adopts a bright line rule under 
which an annuity whose value depends at all on the performanceofequities is a security instead. 

I That manil'estly is not the law. 

I 
lV. The Costs of Rule 15lA Would Greatly ExceedIts Benefits, And The Rule Would 

Hinder Efficiency, Competition, And Capital Formation. 

The Commission is required by law to consider the effects ofthe Proposed Rule or, 

I efficiency, competition, and capital formation. It is prohibitedfrom adopting "any . . . rule that 
would impose a burden on competition not necessaryor appropriate in furtherance ofthe 
purposesof [this chapter],"and a failure to adequately appraise a rule's effects on efficiency. 

t competition,andcapital formation will itself result in invalidation of the rule. ProposingRelease 
at37.171(citing 15 U.S.C. $$ 77b(b);78c(0); 15 U.S.C. $ 78w(a)(2);see also Chamber of 
C'ommercev. SEC.443 F.3d 890 (D.C. Cir. 2006). 

I The analysis in the ProposingReleaseofthe Rule's costs and benefits-and accordingly, 
'lhe

its effect on efficiency, competition, andcapital formation-is plainly deficient. release 

I betrays a profound misapprehensionofthe scope and extenl ofexisting state regulation of FIAs, 
and as a consequence claims benehts from SEC regulationthat are illusory because the claimed 
benefits of regulation already are being realized. The result is that the Proposed Rule will 

I 
I increase regulatory costsw'ith no compensating benefit; indeedSEC regulation in this area would 

fi'tistrateregulatoryinitiatives that the states and FINRA have recently launched at the SEC's 
own encouragement. Compare VALIC,359 U.S. at 68 ("We start with a reluctanceto disturb the 
stateregulatorysystems that are in actual effect.either by displacing them or by superimposing 

I 
federal requirements on transactions that are tailored to meet state requir emenIs."). And see 
Comment of National Governors' Associalion(Sept.4,2008) (statingthe Proposed Rule would 
"subject[] theseproductsto dual regulation"). 

I

I
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I 
t In shorl, FIAs are annuitiesthat are comprehensively regulated by state law, andby 

I 
exr:eedingthe parameters delineated by the Cou( and Congress-as shown in the preceding 
sections-the Proposed Rule will impose excessive, unjustifiable costs that impair efficiency, 
competition,andcapitallbrmation.'' 

I A. TheProposedRule Is Not ElJicienl. 

The Clommission is claiming that through this regulation,it will achieve efficiencies. 

I Becauseannuitiesalreadyare extensively regulated, however,the Commission cannotclaim 
furlher efficiencies without a comprehensive consideration ofthe existingstate law regulatory 
regime. the efficiencies that regime already realizes, and correspondingly therespectsin 

I which that state regime falls short andfurther gainsmay be achievedb-v the Commission. And 
yct, to the extentit refers to state regulation at all. the ProposingRelease betrays a serious 
misapprehensionofstate law requirements. The regulationof annuities may vary from state-to­

t state, although states increasingly are adopting model rulesproposedby industry and regulatory 
associations. Fuflher. many companies incorporate the practicesendorsedby the model rules 
into their nationwide policies, w-ith the effect that model disclosure and suitability practicesare 

I followed by leading providersin all states. 

The Proposing Release states that state insurance regulation "is focused on insurance 

I company solvency and the adequacy ofinsurers'reserwes." Proposing Release at 37,762. That 
is incorrect; state regulationoff,rxed indexedannuities and other annuities and insurance 
productsis lar broader and includes the fbllowing: 

I 
t . Suitabilitv requUqlqglds.As discussed morefully below, suitability regulations 

require an agent to consider the financialprotile ofa potentialpurchaserand other 
I'actorsto determine whetherpurchaseof a fixed indexedannuity would be 
appropriale. 

t "Free Look" periods. Allow a purchaserto rescind a purchaseofa fixed indexed 
annuity,typically up to 15 days after purchase. 

I Annuity disclosure reqUilg@Il As discussed more lully belorv,statesrequire 
significant disclosure about the contents, terms, andconditions offixed indexed 

I 
annuities. 

'' 

I 
As rellected in the statement by the Coufi in VALIC, existing state regulation ofannuities 

presentsquestionsof federalism that must be weighed by the Commission. The President has 
directed by Executive Orderthat rvhen federalism concems are present,agencies should 

I "encourageStatesto develop their own policies to achieve programobjectives and to work r.vith 
appropriate olficials in other States"and,"where possible,[agenciesshouldl defer to the States 
to establish standards." Executive Order 13132. Federolism,64 Fed.Reg. 43.255,43,256 (Aug.

'fhis

I 4, 1999). Order does not apply to the Commission by its terms, but reflects solemn 
considerationsthat the Commission must w'eigh. 

I 
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Advefiisinq laws. States limit the manner in which frxed indexed annuities are 

I marketed. Several states require that companies submit to the responsible agency 
materials regarding both the product and the productadvertising,to monitor 
whether the product u'ill be marketed in a rt'aythat is understandable to 

I consumers.See,e.g.. GA. CoNlP. R. & REcs. 120-2-71-.15 (6) (2008). 

Unlair tradepracticesandpQnatis! States regulate deceptive andunfair trade 

I practices,including misrepresentationsor misleading statements regarding fixed 
indexed annuities, and use their enforcementandinvestigativeauthority to pursue 
complaints regarding any type of annuity product. See.e.g, NAIC Model Unfair 

I Trade Practices Act $$ 3-'1. Insurance agents can receive penaltiesor fines for 
violating ce(ain sales rules as well. 

I	 Market conductreviewsof insurers. Insurers' products and business practices 
receive a top-down revier.v liom state authorities on a periodicbasis(usually 
every three years), giving the state an opportunity to assure itself thatproductsare 

I
 being designed and marketed within the parametersof state law.


I	
Agent licensingand training. States require insurance agents to be knowledgeable 
aboutthe productsthey sell and the laws that govem those productsand to verify 
the suitability of annuityproductsfor potential purchasers. For example, Iowa 

I	
requires the completion ofa four-hour training course specific to indexed 
productsand that eachinsurerhave a system in placeto verify compliance with 
thetrainingrequirement. Iorva Aoutn. CODE r. 191-15.82,15.84. 

Beginningasit does rvith a misapprehension ofthe nature and extent ofstate insurance t regulation.the Proposing Release procecdsto claim efficiencieslrom "extendingthe benefits of 
lhe rlisclosure andsalespracticeprotections of the federalsecuritieslaws" to fixed indexed 

I annuities;thoseprotections,the Proposing Release claims, "n'ould enable investors to make 
more informed investment decisions." Proposing Release at 37,771 (emphasesadded). 

I 1. 	 StateLaw'ExtensivelyRegulatesDisclosures. 

I 
With respect to disclosures specificalll'. the ProposingRelease claims that the rule will 

yield benefitsby requiringdisclosureof "infonnation aboutcosts(suchas surender charges); 
the method of computing indexed return(e.g.,applicableindex, method for determining change 

I	
in index, caps, pafiicipationrates, spreads); minimum guarantees,as well as guarantees,or lack 
thereof,with respect to the method for computingindexedreturn; and benefits (lump sum, as 
well as annuity anddeath benefits)." Proposing Release at 37,768. Remarkably. however, 

I 
companiessellingfixed indexed annuities a/ready disclose this information to potential 
purchasers.A representative disclosure slatement is attached herewith as Exhibit D. For 
example, the Annuity Disclosure Model Regulation of the National Association of Insurance 

I 
CommissionersC'NAIC'). w'hich bas beenadopted by 22 states,requires disclosure of the 
fol lowingon annui1contracts:  

I 
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I 
I An explanation ofthe initial ceiling rate,speciiyingany bonus or introductory 

I 
porlion, the duration ofthe rate and the fact that rates may change liom time to 
time andare not guaranteed; 

I 
The guaranteed,non-guaranteed,and determinable elemcnts ofthe contract, 
their limitations, ifany, andan explanation ofhow they operate; 

Periodic income optionsboth on a guaranteedand non-guaranteed basis; 

I Any value reductions caused by lvithdrauals from or surrender ofthe contract;


t How r aluein the conffact  can be acccssed:


The death benefit, ifavailable, and how it will be calculated:


I A summary of the federal tax status of the contract and any penaltiesapplicable

on withdrawal ofvalues from the contract: and 

I	 The impact ofany rider, suchas a long-term carerider.'o 

t In many states. the purchaser and insuranceagent are both required to sign disclosure 
statementsas a condition ofpolicy issuance. And states that have not yet adoptedthe NAIC's 
Annuity DisclosureModel Regulationhavealternative. significant disclosure requirements. For 

t	 example,New York requires that a company selling a fixed-indexedannuity disclose "a 
statementin bold type to the effect that the [fixed indexedannuity]providesbenefitslinked to an 
extemal equity index and does not parlicipatedirectly in the equity market." N.Y. INs. Lew 

I $ 3209(bX2XA). New York also requires disclosure about the equity index formula, 
participation rates, any caps on the index. minimum guaranteedvalues, and withdrawal charges. 
1d Califbrnia requiresexplicit disclosure about surrender charges and requires specific 

I disclosures_for 
10127.13.'', 

agentsdoing business in the homes ofseniors. Cel. iNs. CoDE $$ 789.10, 

I 
'" Annuity Disclosure Model Regulation Section5(B).I	 r7Although not all model laws and regulations promulgated by the NAIC have been adopted by 

I 
all states, it is imporlant to note that many model laws are acceptedby insurance companies as 
establishing a floor of conduct for their business across the country. For example, most 
companies substantively compl.vrvith the disclosure requirementsof the NAIC Annuity 

I 
Disclosure Model Regulationeven though not every state has adopted that model regulation. So 
even though some lawsVary from state to state. companiesthat operate nationally tend to follow 
many of the model laws and regulations for purposesof uniformitl' and efficiency. And of 

t course, states that havenot adopted model regulations often adopt their own requirements to 
provide comparableprotections. 

I 
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I 
I Many states also requireinsurers to deliver a buyer's guide. written by the NAIC, at the 

point of sale for fixed annuities,including fixed indexed annuities. See Exhibit B. The 9-page 
guide provides a simple. easy-to-understanddescriptionof different types of annuities and t explainsthe components offixed-indexed annuities.such as indexing method. charges and 
administrative fees. andwithdmwal penalties.The guide also identifies questionsapotential 

I purchaser should ask about a fixed-indexed annuity before purchasingthe product. Meanwhile, 
industrygroupssuch as the American Council of Life Insurers ("ACLI") andthe Associationlbr 
InsuredRetirement Solutions ('NAVA') have been actively working with the NAIC, FINRA, 

simplify the disclosures providedto annuitypurchasers. These templatesare expected to 

I 
I and the SEC itself to develop shofi-form,plain English disclosuretemplatesthatharmonizeand 

establisha uniform format for fixed, indexed and variable annuities, so that consumersteceive 
readable,comparable information acrossproducts and companies. These documents passthe 
"Flesch" test, a testthat all annuilv contracts must pass*'hich anallzes the document for 
comprehension by a reader at the 1Oth grade level. 

I As FINRA andthe SEC itselfevidently have recognizedin promoting the development 
of short-form, poinfof-sale disclosure materials, materials of this nature most eff'ectively 

I communicatethe necessary disclosures to purchasersofannuities. There is no basis to believe 
that the prospectusrequired by Form S-1 (theregistration statement form on r'r'hichmost fixed 
indexed annuities would be registered), which has been designedto provide infbrmation on a 

I fundamentally different type offinancial productand its issuer, will prov'ide more effective 
disclosuresthanmaterialshoned from yearsofexperienceto communicateinformation on 
annuitiesspecifically. These types ofprospectuses are in fact too lengthy and complex to 

I function as effective disclosure vehiclesfor annuityproducts. Many of its disclosure 
requirements-such as executive compensation and a description of the company's business-
are irrelevant to purchasers of fixed indexed annuities. Nor cana document as lengthyand 

I 
I complexas a prospectusserve as an effective disclosure vehicleat the point-of-sale,u'hich is the 

point at which disclosuresabout annuities have been judged to be most valuable. lndeed, a 
prospectus may very well obscure the infonnation that a potential purchaser offixed indexed 
annuitieswould most benefit from knowing.ls 

I 
ln sho(, the SEC has no basis to claim benefits from applying disclosure requirements 

that it designed for fundamentally dilferent productsto an area nhere there is a pre-existing 

t R  - ,I '^ The Commission's requirementsareill-suitedto FIAs in many other ways as w'ell. lror 
example. in a typical securities offering, the company must register a particulardollar amount of 

I 
securitiesand pay a registration fec based on that amount. Selling or issuing more than that 
dollar amount results in selling unregistered securities, with concomitant legal consequences. 
This dollar amount requirement is generall.veasily satisfied in a typical securities o11ering.but 

I 
would create an obligationon the pan ofissuersof FIAs to constantlymonitor the amount sold 
versus the amount statedin the registration statement. Also, becauseFIAs *'ould be ollered on a 
continuous basis, theregistration statement would have to be refiled and updatedannually in the 

I form of a post-el'fectiveamendmentsubjectto Commission revier.l', fruiher ilcreasing the 
burden. 
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t 
t disclosuresystem developed with the encouragement in part of FINRA andthe SEC-to 

effectively impart information aboutannuities specifically. 

I	 2. Sales Practices Are Heavily Regulated By The States. 

I As to the supposed benefitsfrom SEC"salespractice protections," the Proposing Release 
cites a single instance ofthe claimedprotections; Theapplication ofbroker-dealer requirements, 
it claims, would impose an "obligation to make only recommendationsthat are suitable." 

I ProposingRelease at 37,768. Onceagain, however, the state regulatory regime already imposes 

extensivesuitability requirements. In 2003 the NAIC adopted the Senior Protection in Annuity 
TransactionsModel Regulation, which in 2006 was expanded to purchasers ofall ages and re­

I named the Suitability in Annuity Transactions Model Regulation. The Model Regulation-
which already hasbeenadoptedin more than 33 states providesfor robust standards and 
procedures to ensure that the "insuranceneeds and financialobjectivesof [purchasersor 

I annuities]at the time ofthe transaction are appropriately addressed." The Regulation's 
protectionsexceed those in FINRA suitability Rule 2310 by imposing a supervisory role on 
insurersand requiring that, among other things, insurers endeavor to obtain information on 

I consumers'financial status, tax status, investment objectives. and other information appropriate 
for making informed recommendations to the consumer. SeeNAIC Suitability in Annuity 
TransactionsModel Regulation $ 6(8), (D). In May 2007, FINRA.jointly releaseda statement 

I with regulators from North Dakota, Iowa. and Minnesota in supportof the NAIC Model Annuity 
Suitability Regulation: the statementis the first significant initiative of the Annuity Working 
Group,which was establishedby the Minnesota Depafimentof Commerce and FINRA following 

T the May 2006 Annuity Roundtable to evaluatethe regulatorystandardsgoverningannuities. 

Onceagain, moreover, states have adopted suitability requirements separatefrom the 
NAIC model rules. Florida, for example, recently enacted laws requiring agentsto have an I objectivelyreasonable basis "for believing that the recommendation [for a product] is suitable 
for the senior consumerbasedon the facts disclosed by the seniorconsumer as to his or her 

I investmentsandother insuranceproductsandas to his or her financial situation and needs." 
FLA. SrAr. $ 627.a5a(a)(a)(2008). In making the suitability determination, the agentmust 
gather relevant information from the senior consumer. Id. S627.4554(4)(b).'"

I Importantly, these state suitability requirements have-unlike FINRA requirements-
beentailored to annuities and annuity-likeproductsspecifically. which presentdill'erent 

t suitability questionsthan securitics. A consumer's suitability to purchasea securitv is primarily 
a matter of rlst tolerance-Le., the consumer's inclination andability to take investmentrisk. 
Suitability for an annuity, on the other hand,is seen as concemed primarily with liquidity, thal is. 

t 
I	

leA review ofactual responses to thesesuitability lbrms refutes theunsubstantiatedassertion in 
the Proposing Releasethat "[i]ndexed annuitiesare attraotive to purchasers because they promise 
to offer market-relatedgains." Id. at37,752. A sampling by some Coalition members of recent 

I suitability forms revealsthat the largemajority of purchasersacquirefixed indexed annuities lbr 
stabilitv of oremium. 

I 
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t 
I whether the initial payment and flou'of income provided by the annuityare appropriate for the 

purchaser. In short, the suitability requirementsthat the ProposingReleaseidentiliesasa benefit 

I ofthe rule are unnecessary in light of comprehensivestaterequirements, and area poor fit in any 
event with the needs ofpurchasers ofannuities. Sample suitability statements areattachedas 

ExhibitE."" 

I In addition to the measuresidentified above, further enhancementsto staterequirements 
areunderway. Stateregulatorshavecharged the Suitability in Annuity SalesWorking Groupof 

I theNAIC's Life and Annuity "A" Committeewith developing uniform guidelinesfor agent 
training, super-vision,and monitoring to further protect consumers from impropersalesand 
marketingpractices. The "A" Committee is also considering a model NAIC regulation to 

T prohibit the misleading use of senior-specific certifications and designations by agents in the 
solicitationand sale of life insurance or annuityproducts. And, the ACLI is developing 
Suitability Monitoring Standardsfor use in implementing the supervisoryproceduresin the 
NAIC Suitability Model Regulation. These Monitoring Standards build upon SECandFINRA 

I 
t rules and guidanceon supervisory "bestpractices," including the recommendations in lhe .Joint 

SEC/n"ASDReporton ExaminationFindings Regarding Broker-DealerSalesoJ Variable 
InsuranceProducts(June2004). 

Yet another stateinitiative not accountedfor in the Proposing Release is the Interstate 

I Insurance Product Regulation CommissionC'IIPRC"), an interstate compact that allow insurers 
in participatingstates to make one productregistrationfiling-via an electronic filing system 
to seek approval of their productin all participating states. See www.insurancecompact.org. The 

I IIPRC adopts unilorm product standards andassists the memberstatesin enforcing those 
standards.The IIPRC was adopted in March 2004 and became operationalin May 2006; 33 
states have alreadyjoined the IIPRC, and five others havelegislationpendingto join. The IIPRC 

t has adopted standards regarding registration of llxed indexed annuitiesincluding, among other 
things,the readability ofcontract forms presented to purchasers.See 
wu,rv.insurancecompact.org/rulemaking_records/O8053O_IndImm NonVar.pdf. 

I	 Finally, andas noted, state laws provide additional protections beyond the regulation of 
disclosure and sales practices that the Commissionclaims as benefits of the Proposed Rule. 

I Annuity rvriters are subject to marketconductexaminationsby the insurance regulatorin their 
state of domicile and in any other state where they do business.Thesew'ide-rangingexamsfocus 
increasingly on productsuitabilit-v. Annuity wtiters are also subjectto state unfair trade practice 
statutes rvhich prohibit the misrepresentation ofproduct termsandconditions, and arewithin the I jurisdiction of the state attorneys general,several ofwhom have brought high profile 

I 
I	

20There are a numberoffeatures of FIAs that can make them particularlyappropriate for senior 
citizens. For example" FIAs help avefi risk. protectagainst inflation, providetax def'enal 
adlantages,protectassets from creditors and fraud, avoid probatedelays, and, in some cases, 

I compensatepurchasersfor nursing home care. See September 10, 2008, Statement of Mark 
Mever. Ph.D.. at 7- l2 (attachedasAddendum hereto). 

I 
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I 
I enforcement cases alleging unsuitable sales and replacements offixed and indexed annuities to 

seniors.'' 

I Iror all of the reasons identified above,the measuresthat the Proposing Release claims as 
benefits are in fact protectionsthat are currently provided or are exceeded-under existing law. 

I 
The I{ule would only impose fufiher costs and burdens on elficiency rvith no compensating 
bsnefit, adding on top ofexisting state laws an unnecessary,largely duplicative layer offederal 
requirements that n'eredevelopedaroundsecuritiesgenerallyand have not-like this extensive 

I stateregulation-been tailored to annuityproductsandpurchasersparticularly. The Proposing 
Releaseestimatesthat registration requirements alone would impose$82million in additional 
costs. Proposing Releaseat 37.'770. ln fact the costs will be much higher due, fbr example, to 

I the costs to insuranceagentswho do not currently have a securitieslicense. The cost to an 
individual agent of registeringand operaling as a broker-dealer would be prohibitively 
expensive. According to Schedule A of the FINRA bylaws, registration andexaminationfees 

I canbe up to $4,000. In addition to thesefees, the legal costs ofregistering and applying for 
membershipw'ith FINRA, the cost of completing the necessaryforms, and the costs of ongoing 
compliancecouldrequirea "stafi-up"costof$25,000andbetween$50,000to $100,000annually 

t to maintain the registration. Agents would alsohave to meet CLE requiremenls,pay licensing 
fees.and buy study materials or enroll in a course to passlicensing examinations. 

I In light ofthese costs. evidently, the Proposing Release concedesthat individual and 
small distributorsnot currentlyregisteredasbroker-dealerswill likely forgo registrationand 
enterinto networking anangements with registeredbroker-dealers. Id. at3l,7'72. This 

t alternative will also be inordinately expensive, however, because under current industry practice 

t '' -I'he
Release states that gror.{h in the sale offixed indexedannuitieshas been accompaniedby 

an increase in complaints ofabusive sales practices. No factualsupport is providedfor that 

I	
statement. and the Proposing Release simply errs in stating that "concemsaboutpotentially 
abusivesalespracticesand inadequate disclosure have grown." ProposingReleaseat 37,755. ln 
fact. NAIC data reflect that fewer "closedconfirmed" complaintshave been made regarding 

T	
FIAs thaneither variable annuitiesor fixed-rateannuities. The Proposing Releasealso relies on 
a statementthe former president of NASAA maderegardingfixed investment annuitiesand 
senior investment fraud. ld at 37 ,'755.but NASAA has retused requests by Coalition members 

I	
that it provide iniormation that supports these claims. (NASAA, unlike the NAIC, does not 
maintain a system for recording complaints about annuities products.) The reliance of the 
ProposingReleasson the joint examinationoffree lunch seminars,id., is also misplaced. The 

I	
"free lunch rcpoft" examined broker-dealers' compliance with the securities laws in "free lunch" 
seminar sales. fhe report did not examine independent insurance agents, who arethe principal 
sellersoffixed indexed annuities. Within the report, moreover, fixed indexed annuities are 

I 
mentioned only three times, with the report'sdominant focus being on mutual frurds, real estate 
investment trusts, variable annuities,privateplacementsof speculativesecurities such as oil 
and gas interests and reverse mortgages. The report simply did not demonstrate that fixed 

I 
indexedannuitiespresenteda parlicularproblem or rvereeven extensively offered at "lree lunch" 
events. 

I 
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t 
I the agent will srl// bear expensesthat include examinationfees,stateregistrationl'ees, and 

possibly a pro rata share ofthe associated broker-dealer's increasedcompliancecosts,suchas 

I costsassociatedwith capturingand supervising electroniccommunicationspursuantto Exchange 
Act rule 1'7 a-4(b)(4)and FINRA Jtule 2210. And of course, the agent will have to sharea 
portion of his commissions with the registered broker dealer. Altogether one industry 

I commentaryestimatesthat total costsof the rule will exceed $700million. JackMarion, Zfte 
ProposedRule Will Sock It To IndexAnnuily Distrihutors,National Undert'riter, availableot 
http://iwv-w..!feandhealthinsurancenelvs.com/cms/nulh/Weekly%20lssues/issues/2008/29lFocus/ 

I L29cover2." 

The Commission's lailure to addressthe extensive state regulation in this area contrasts 

I notablywith the numerous recentoccasions in u'hich it has recognizedthe imporlance of 
avoidingduplicative regulatory andenforcement s]'stems. In adoptingRegulationR. for 
example,which exempts banks from broker-dealer registration for certain activities,the 
Commissionactively "sought to minimize" duplicative regulatoryburdensand to defer to I	 bankingregulators. Definitions ofTerms and ExemptionsRelatingto the "Broker" Exceptions 

for Banks,72Fed.Reg. at 56,514, 56,549(Oct.3,200'7).Cunently, the Commission is 

I requesting comment on a program to reallocateresponsibilities for surveillance anddetectionof 
insider trading among various securities exchanges, againto avoid "regulatoryduplication [that] 
would add unnecessary expenses."Prograntfor Allocation o.f Regulatory Responsibilities,73 

I Fed.Reg. 48,248,48,248 (Aug. 18,2008). And, in another recent change announcedwith much 
fanfare,the Commission will exempt lbreign private issuers from registration requirementsof 
Sectionl2(g) ofthe ExchangeAct il amongother things. non-ll.S. disclosuredocumentsare 

I posted on the company'swebsite. SeeExernption.fromRegistration Under Section l2(g) of the 
SecuritiesExchangeAct of l934Jbr ForeignPrivate Issuer.i, 73 Fed. Reg. 10.102,10,105(Feb. 
25, 2008). In eachofthesecases,theCommissioncrafiedits proposal in light ofthe existing 

T regulatoryregimefor the particularproductor practice,with the objective ofavoiding or 
eliminating unnecessary regulatory duplication. The failure to do so here is fuilher evidence that 
the Commission has proceededin a precipitous"arbitrary,andcapriciousmanner. 

t B. TheProposedRule Would hnpair Competilion. 

I The assessment in the ProposingReleaseof effects on competition is, like its efficiency 
analysis,flawed and incomplete. 

t The Release speculates that enhanced disclosure requirements andthe removal of 
regulatory uncedainty regarding the statusoffixed indexed annuitiesunder the securities laws 
rvill encourage more broker-dealers and insurers to enter the market. Proposing Release at 

I 37,769. ThaI is mistaken. As an initial matter, the "regulatoryuncertainty"describedby the 

T
 -' 
Severalcommentsto the Proposed Rule have cited this analysis. See, e.g.. Comment of 
CourtneyA. Juhl (Aug. 15, 2008); Comment of Bruce E. Dickes (July 16.2008);Comment of 

I 
Dane Streeter (.Iuly'16,2008); Comment of Michael A }Iamess, Jr. (July 10,2008);Comment of 
Andrew Unkel'er (July 7, 2008). 

I 
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I 
I Commissionis a makeweight; the market for I'rxed indexed annuities is robust-as the Proposing 

I 
Releaseobserveselsewhere-and any "uncertainty" regarding the legal classificationoiFIAs is 

as easily dispelled by the Commission rejecting the Proposed Rule as it is by adopting a rule that 

could draw legal challenge due to its plain tensionwith SupremeCouft precedent. 

I With respect to the possibility that more broker-dealers andinsurers might enterthc 
market,all evidence points to the contrary, as the Proposing Release admits could be the case: 

t If someinsurersdetermine to cease issuing indexed annuities rather than 
undertake the analysis requiredby ProposedRule 15 lA and register those 
annuities that areoutsidethe insurance exemption under the Proposed Rule, there 

I will be fewer issuers ofindexed annuities.which may result in reduced 
competition. Any reduction in competition may alTectinvestorsthrough 
potentially lesslavorable terms of insuranceproductsand other hnancial 

I products,such as increases in direct or indirect I'ees. 

Proposing Release at 37,770. Cunently, more than 90 percentoffixed indexed annuities are 

I distributedby independent insurance agents, rather than by broker-dealers.Advantage Group 
Associates. Inc., Advantage Index Sales & Market Report 4th Quarter2007 Part 1, at 10 (2008). 
Many ofthose independent insurance agents lack the securities licenses that u'ould be requiredif 

I fixed indexed annuities w'ere to become subject to the securities laws. Ifthe Proposed Rule is 
adopted,a significantpercentage ofthese agents must be expectedto cease selling FIAs after 
concluding that the cost ofbeing licensed and subject to additionalregulationasbroker-dealers is 

I not worth the benefitsofselling fixed indexed annuities. Indeed, one recentrepofi shorvsthat 
this already is the trend in the industry, with more peoplewho sell insurance productsdropping 
their secudties licenses than acquiringthem, citing, amongotherthings. the costs of compliance 

I 
I and continuing education to maintain licenses for productsthat represent a small potion ofthe 

agent'sportfolio." The Proposed Rule will exacerbate this trend, thereby constraining 
consumers' choices and increasingpricesby reducing competition and raising costs amongthose 
who do remainin the market. 

C. The Proposal Would Not PromoteCapital Formation. 

I 
I Regarding capital formation, the ProposingRelease claims only that benefits rvill result 

from "improving the flow of information between insurersthat issue indexed annuities. the 
distributorsofthose annuities, andinvestors." Proposing Releaseat 37.771.No 
"improvements"canbe claimed, however, l'ithout delineating where the states'current.highly-
developed means for providing infbrmation fall shorl; the respects in u'hich a systenr designed to 

T governthe "flou' of infornration" about securities will improve on the inlbrmational practices 
and requirements tailored specifically to products with the features of an annuity;andhow those 
supposed benefits will exceed the costs that undeniably they rvill impose. 

I 
I "' Practice Management Support: Giving Producers Wat They Need Industry Report 9-10 

(LTMRA2008). 

I 
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I

I The Commission lacks the legal authority to regulate tixed indexed annuities anddoing 

so would be a poor policy deoision that gives short-shLrift to extensivestateregulatoryeffods. 
The ProposedRule would imposesubstantial,needless costs on thosewho sell and buy these 

I valued products, andcannot be reconciled with the Commission's obligation to give dueweight 
to the effects of its actions on efficiency, competition, andcapital formation. 

I V. The Proposed Rule Would Impose Unjustified CostsOn Small Business In 
Particular, 

I Under the Regulatory Flexibility Act, the Commission is required to preparea 
"regulatoryflexibility analysis" unless it can certify that the Proposed Rule will not "have a 
significant economic impaot on a substantialnumber of small entities."5 U.S.C. $$ 603(a), 

I 605(b). The Commission has made no such certification it has prepared an initial regulatory 
flexibility analysis instead-and thereby tacitly concedes that the ProposedRule rvould in fact 
havea signihcant economic impact on small businesses and the men and women who own them 

I andwork for them. ProposingReleaseat37,'771-73. 

In fact, the Proposed Rule understates the extent to which the costs identilled in Section 

I IV abovewould fall on small businesses in particular. The Release states"that there may be 
small entitiesamong distributors ofindexed annuities" and that the Rule would affect those"who 
are not cunently paftiesto a networking arrangementor registered as broker-dealers." Those 

T distributors, the Release theorizes, r.vould opt to contmct with registered broker-dealersin order 
to continue distributing FIAs. This u'ould impose"legal costs in connectionwith entering into a 
networking arrangement with a registeredbroker-dealer.as well as ongoing costs associated rvith 

T monitoring compliance$'ith the termsof the networking arrangement."ProposingRelease at 
37.712. 

I The true costs would be higher asjust shou'n: Ifthe agents who currently sell FIAs lorgo

registrationas broker-dealers, asthey are likely to do, then by contracting w-ith broker-dealers

they lvould incur not only legal costs andmonitoring costs. but alsohave to share commissions


I

T that they eam from FIAs. That rvould function as an additional incentivenot to offer the


product.increasing the likelihood that the effect ofthis Proposed Rule i.vould be to seriousll,

impair the existing distribution channels for fixed indexed annuities, curtailing the products'

avai lahi l i ty.and incrersing theircost. 


t 
I 
I 
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Conclusion 

For all the reasons set lbrth above, the Coalition lor Indexed Products respectfully 
requeststhat the Commission decline to adopt Proposed Rule 15 1A, and instead afhrm that fixed 
indexed annuities are annuities, not securities. 

O/ counsel: 

EugeneScalia 
Daniel J. Davis 
GIBSON,DTINN & CRUTCHER LLP 
1050 Connecticut Ave., N.W. 
Washington.D.C.20036-5i06 
Telephone:(202)955-8500 
Facsimile:(202)467-0539 
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Statementof Mark F. Meyer, Ph.D.. 

I Regarding SEC Proposed Rule l5lA 

I I am a Vice-President ofthe lnsuranceEcononricsPracticeat CRA International.Iand co-leader 
receiveda Ph.D. in Economics of Michiganin 1987. with concentrations from the University in 

I 
industrialorganization, and applied theory. Since then, as detailed econometrics. microeconomic 
in the attached curriculurtvitae,l havebeen employed at a major lawfirm and several economic 
consultingfirms applying economic,financialandquantitative to a range theory and practice of 
businessandpublicpolicyissues. 

t I have been requestedb1,theCoalitionfor Indexed Productsto revietv a new rule proposedby 
the Securities ancl Exchange Commissionrthatrvould likely classify a cerlain type ofannuity, 

I denoted"indexedannuity"'inthe SEC's materials.asa financial securitysubjectto regulation

by the SEC. 

'fhisProposedRule l5 I A has many implications fbr a widerange of partiesand

will undoubtedlyelicitnumerouscommentscoveringa rvide rangeofissues. ln this statement, 


I 
I


addressthree aspects where I see deficienciesin the analysis supportingtheProposedRule

presented or characterization risk,(2)therisksand


I 
bythe SEC: (l)the definition of investment 


returnsassociatedwith fixed indexed annuities comparedrvith traditional fixed annuities, and(3)

the suitability offixed indexedannuitiesfor seniors.


I 
I. The Characterization of "Investment Risko' in the Proposed Rule 

of"risk" appears to the SEC's analysis 
theProposedRule. lt is important what constitutes 
The definition or characterization to be central regarding 

I 
to be clear regarding the kinds ofrisk 

importantto FIA owners and to distinguish this from the kind ofrisk to rvhich the Proposed Rule 
l 5 lA i sd i rec ted .  

I The fundamental of"risk" has undergone over time from itsearlymeaning a slorv evolution 
Creek(Plato,360B.C.) and Latin (Tacitus, 109 A.D.) roots, but in largemeasureit has remained 
unchanged,focusingprimarilyondisaster,peril,danger.and hazard. Its etynrology isdiscussed 

I elsewhere(Cline.2004). Fast fbr*,ard 2,400 yearsandwe find its primarymeaningscontinueto 
define risk by refbrenceto undesirable - lbr loss. Today, the mostoutcomes thspotential 
commondefinitions remain associated of hazard. 

I 
of risk overwhelmingly withthe existence 

danger,peril,exposureto loss, pain, injury or destruction Revisetl Unabridged (e.9.,Wehster's; 
Dictionury). ln the Merrinm-I(ebsler':i Dictionory of Lan,Ihe meaning is narrowed to: 
possibilityof loss or injury; liabilityfbr loss or injury if it occurs;the chance of loss; and 

I 
uncertaintywith regard field. risk isassociated ofto loss. In the medical with: the possibility 
suflering a harmful event; a lactor or courseinvolving uncertain danger (AmericanHerituge 
Stedrnan'sMedical Dictionary); possibilitl,of loss, injury,diseaseor death (lvlerrictm-Webster 

I ' ProposedRule I 5 I A under the Securities Act of 1933 (the"ProposedRule"). 

I 
2 | rvilJ use lhe term "flxed indexedannuities,"(or"FIAs") to refer to this productsubsequently-

I

I
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T Medical Dictionarl). Indeed,in the lexiconof30 other languages.fromArabic to Swedish. the 
predominant ofthe concept of"risk" is associated withthe chance ofsomethingbad 

I 
meaning 

happening. 

In the financial economicscommunity,however,somehave altered themeaningof risk to 
incorporate for uncertain - "thechancethat an investment's 

I 
thepotential gainasrvellasloss 

actual return rvill be dilferent thanexpected"(Investopedia).Broad definitions ofthis type have 
as knolvledgeable know, for almost the chance 

that their realized returnwill be different from the expected returnapproaches 
beencriticizedbecause, investors all securities 

I 
100%. lhis is 

becausethe"different-from-expected" onlyontheprobability indefin ition focuses ("liequency" 
insuranceparlance)u'ithout regard to the nragnitude ("severity"in insurance parlance)ofthe 
deviationsfrom expected return. The focus on loss, horvever, remainscentralto the idea of 

t investmentrisk for many in the financecommunity,as the entry in Baryon's DictionuryttJ 
FinanceandInvestmenlTernts -l'" Ed indicates where risk isdefined as the "measurable 
possibilityof losing or not gainingin value." 

I To the extent that some in the field offinancial economicscontinue to use a characterization of 

I 
a consideration as well as dolvnside 

(bothweightedequally), ofrisk across (aswell as in 
investmentrisk that incorporates ofupsidepotential loss 

while the understanding otherdisciplines 
commonusage)focuseson bad outcomes, it is instructive to recognizehow this unique financial 
economicsdefinitioncameabout and why it is not appropriate in most circumstances. 

I The early measures ofinvestmentriskclearly focused on loss or lower returns. For example, 
IrvingFisher( | 906) characterized ofearnings falling below the interest-

I 
risk as 'lhe chance 

payingline." The economic literaturemadea distinctionbetweenrisk and uncertainty in l92l 
rvith the rvork ofFrank Knight,rvhoassociatedrisk with deviations liom the expected outcome 
rvheretheprobabilities areknown, and uncertainty, andandmagnhudes wheretheprobabilities 
magnitudesareunknown(Knight,I 92 | ). With the introduction of modem ponfoliotheory 

I (Markowitz,1950,1952),the risk inherent in financial securitiesbeganto be measured by the 
calculationofthe standard deviationofreturns.

-fhis
turn ofevents rvas motivated prirnarilyby 

its mathematical tractability,althoughMarkowitzadmitted(1959)that a much better treatment 

I of riskwouldfocuson its semi-variance (dolvnsidevariance).' Computers rvere in their nascent 
stagesin those years the(cornplete) ofa distribution andcould more easilycalculate variance 
ratherthan lvork through ina distribution risk. 

I 
all the observations to focus only on the dorvnside 

Hence,the association calculation (andofthe notionofrisk rvith the mathematical ofvariance 
standarddeviation)lvas a compromise that at the time could be justifiedin terms of 
computationaleaseandef}.icienc-v.., ofa possible ofthe conceptofrisk.atthe expense distonion 

I The use ofthe standard deviationas a measure offinancial risk u'as embracedby Sharpe's 
Capital Asset Pricing Model(1964){and.althoughtoda)'scomputerscan easily handle 

I ' Markowitzreceivedthe Bank of SwedenPrizein Economic Sciencesin Memory of Alfred 
Nobel ("Nobel Prize in Economics") lor his rvork in financial economicsin 1990. 

I 
o Sharpesharedthe 1990 Nobel Prizein Econonrics with Markowirz (andMerlon M. Miller). 

I

I
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I of risk (incorporatingtrvo-sided upwardanddownwarddownsideriskmeasures, measures 
movementswith equal lveights)continueto be used in some quarters.Yet there are only two 

I 
conditionsunderwhich these measures risk(suchas variance or standardsimple oftwo-sided 
deviation)correlateperfectly rvith downside risk, which captures rvhat is more popularly 
considered (i.e.."normal') distribution ofrates ofreturn, or a quadraticutility 

I 
risk: a Gaussian 

function1br investors. However, there is now extensiveeconomic literature showing that across 
almost all classesofsecurities, are anything andthatrate ofreturn distributions butGaussian, 
quadraticutility functions are anything butrationalandhavebeenhighly criticized by many of 
the most eminenteconomistsofthe last50years (Hicks, 1962; Arrow, I 963; Borch,| 969; 

I Feldstein.1969; Hirshleifer. 1970: Mao, 1970; RothschildandStiglitz, 1970; Hakansson,1972).' 
It is noteworthy thatin his sem inalpaperMarkorvitz( I 950, p.326)proposedto condense 
probabilityinformationin terms of momentsand realized thatthe higher statistical momentsmay 

T be relevant. Nevertheless, and variance ofhishelimited himself to the mean for the purposes 
analysis. 

I Todaymodernfinancehasprogessedbeyondthoserudimentaryrisk measures andmore 
sophisticatedriskmeasuresfocus on downside loss, or the ratio of uprvard potentialto downside 
loss. These measures during this "post-modern 

I 
of risk that havebeen developed portfoliotheory 

era"(Romand Ferguson, 1994)are closer to the original concept understanding 

I 

andcommon of 
risk that look toward the chance and magnitude ofbad outcomes. "Upside risk" measureshave 
notgainedtraction,exceptaspotentialrewardmeasuresin relation to loss measures(Sortino er 
al,1999)-Perhapsthe best-knorvn ofdownside literatureis Roy's measure risk in the investment 
SafetyFirst criterion whichmeasures ofthe investmentvaluefalling belorv ( 1952), thechances 

disaster measuressomepredefined level. Other popular of risk aversion (lvhichincorporaterisk 

T 
into utility theory)rveredevelopedby Arrow (1964, | 970) andPratt( I 964), both of which rveigh 
lossesmore heavily in utility functionsdisplayinganyriskaversion. 

Financialeconomists othermore sophisticated to remedy the 

I 
have since designed measures 


deficiencies rvith trvo-sided riskmeasures deviation,
associated (andsymmetric) such as standard 
varianceand beta. These measures the asymmetries nelver take into accouht andnon-normality 
that typiry asset returns. Early efforts focused on semi-variance rather than variance(Mao, I 970 

I and Markowitz 1959, 1970) asa measure of risk on the groundsthat semivariance concentrates

on reducing losses,as opposed to variance which considers gains,aslvellaslosses,as

undesirable.I-aterrisk measures the entire probability ofreturns.


I 
took intoaccount distribution 


Having its origins in "majorizationtheory"(Hard;-etal.. 1934) the extensive literaturethattreats

investmentdecision-making the entire distribution isknownas


I 
by considering of returns 


stochasticdominance(Quirkand Saposnik. 1962; F'ishburn. 1964; Hadar and Russell, 1969;

HanochandLevy.1969:Levy, 1992; andVickson.1975.1975, 1977; Whitmoreand Findlay.

I 978). Laterlvorks of Barva u,orks authored by


I 
( 1975, and many subsequent or co-authored 


him), F'ishburn (1977),Levy(2006)and others have refinedthe treatment ofriskby iocusing on

the lorver-partial ofthe distributions risk mcasures return altention to
moments ofreturns. These 

' 

I 
Arrow and Stislitz received theNobelPrizein Economics in I 972 and 2001.resnectively. 

I

I
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I the loss measures ofrisk. Examplesthatareconsistentrvithpopularunderstandings ofrecent 

I 
riskmeasuresthat take into account asymmetries distribution lossin the return andemphasize 
includethe Sortino Ratio(Sortinoand Van der Meer, I991) the Leland measure(Leland.1999), 
value-at-risk, value-at-risk androbust,"fatlailed"measuresofdolvnsideconditional measures, 
risk (Duttaand Perry. 2006). lt is these measures thatrepresentthestate of ar1 on risk 
measurementin the fieldoffinancialeconomics. 

I	 'fhe use of models that emphasize the importanceof investor loss aversion isconfirmed by 
researchin the emerging field ofbehavioral finance where suchloss aversion behavior onthe 

I partofinvestorsisclear and compelling. As stated by Sortinoel al. (1999), "recent researchin 
the behavioral financeareadescribeshow investorswant to behave.[n general,investorsdonot 
seek the highestreturn lor a givenlevelof risk, as portfoliotheoryassumes.Accordingto 

I Sheliin and Statman( 1998) investors seekupsidepotentialrvithdorvnsideprotection." 

ofconcepts ofrisk in the financial 

I 
economicsworld,letme return to consider the core ofthe SEC'srationalefor the Proposed Rule. 
lvhich appears to be that:"Whenthe amounts payableby an insurer under an indexed annuity are 
more likely than not to exceed the amounts guaranteedunder the contract, the majority ofthe 

I 
investmentriskfor the fluctuating, equity-linkedportionofthe return is borne by the individual 
purchaser,not the insurer." There are severalproblems rvith such an ad hoc standard, bothin 
terms of its inconsistency with any accepted economictheor1,,its debatable calculation,andits 
pgrverseincentives. 

Civenthis backdrop ofthe development and measures 

I	 FIAs are annuity wherepurchasersAs others haveexplained, contracts receivea credit based on 
thepositive performance 

I 
ofone or more equity or fixed income indexes(suchas the S&P 500 

CompositeStockPriceIndexrMor the LehmanBrothersBond IndexrNr). As a consequence of 
this structure, FiAs do not incur negative returns when theunderlying equity or fixed income 
indexfor the fluctuating partofthe return declines. values 

I 
FIAsdo have minimum guaranteed 

that increase eachyear9q4[theyhave the pale!I!4!to have higher(andonly higher) values shoultt 
the indexes moveuprvard. 

r.vith theory it is clear that the concept 
permeatingthe Proposed Rule l51A analysis on what economists I 
With regard to its consistency economic of risk 

is focused have dubbed 
"upsidepotential,"andnot the "downsidefhreat"- at leastfrom the consumer's pointol'vielr,. 

t	
Inotherwords, the SEC'sstatedconcernappearsto ignore the elimination ofdownsiderisk 
inherentin the FIAsand focuses solelyon the uncertain amountofany upside potentialto the 
consumer.This isacuriousand improper r.vayof lookingat the situation. TheindividualFIA 

I	
purchaserdoes not suffbrany dorvnside investmentrisk. That dorvnside investmentrisk is 
entirelyupon the shoulders ofthe guarantor, thewhish in this caseis the insurer. Essentially, 
consumerhas a contract and a guarantee is 

I 
with upside potential ofprincipal.The insurer 

"short"thispositionandthe consumer's upsidecan be a potentialloss to the insurer if it does not 
take steps to oflset this risk. There are tllo generalapproachesthat an insurertakes to meet its 
guarantees, providing movementin the indexesto whichrvhich include a poftionofthe upside 
the return formulais linked. The first approachis hedging through dynamic trading.

I

t

I
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t Under the dynamic trading approach, aportionofthis riskcanbe hedged by the insurerthrough 
dynamicallysynthesizing (typicallyseven)optionsby taking multiple positions in indexlltures 

t each trading dayandrebalancing according 

t 

them on a daily basis,or more often, as necessary, to 
a complex algorithm. In addition, this dynamic hedging approach requiresthepurchaseof 
multiple interest rate caps, combinedrvith the sale ofinterest rate floors, and a rnanaged, 
ladderedportfolioofzero-couponbonds in order to meet its guarantees. Becausethereis no 
pertbcthedge available, the insurerincursmuchbasis risk and uses its own capitalto secure its 
promisedreturns.Fora typical portfolioof FlAs, such an approachwould entail more than 
25,000 trades overa l5-yearperiod.Comparethis to the singlepaymentofthe consumer andit 

I is apparent rvhichpartyisshouldering partofthe investment thegreater 	 risk! 

I 
An alternative approachto hedging the investment risk contained in FIAs is to enter into private 
contracts(because optionsdo not adequately rjsksinFlAs) with traded cover the contractual 
thirdpartieswillingto manufacture contracts to 

I 
and write options. Such specialized aretedious 

createand involve counterparty risk,as lvell as liequent updatingas experience emergesrvith 
lapses,exerciseof policyoptions,morbidityandmortality. The insurer may attempt to hedge a 
portionofthe counterparty creditdefault or it may 

I 
risk through individualized swap contracts, 

absorb the downside loss potentialon its ownby using its surplus capital. In either case,the 
basisrisk arising from the unhedgeable elementsolthe FIA will have to be absorbed by the 
insurer. 

t 
I 

A contract thatoffersthegreaterof a minimum guaranteedreturn each periodor anindexed 
return will havea probabilityapproachingl00oloover time ofgeneratinga cumulative returnthat 
isgreaterthan that guaranteed,providedthatthere is a "ratcheted"returnprovisionin the 
contract.The SEC did not state that the calculation of its "morelikely than not" threshold was a 
monthly, annual, or contract lifetimefeature.The ratchet fbatureis common in almost all FIAs, 

I 
$,hichmeansthatthe consumer locks in anygainsovermultiple periods. A "riskmeasure"that 
categorizesvirtuallyeverythingas being "more likely than not to exceed the amounts guaranteed 
under the contract" is analyically meaninglessin such circumstances. 

perverse to insurers 

I wish to avoid yetanotherlayer ofregulation. Ifan insurerwantsto be "under thervire" for 
regulatorypurposes.it need do nothingmore than adjust the parameters of its contracts going 
lorlvard to ensurethatnothing more than theminimumguaranteedreturn is ever credited.It is 

I diflcult to fathomthar the intentionin givingthe SEC oversightin the regulationofsecurities 
wasto protectconsumersfrom any "upside potential" or to motivate financial institutions to 
adjust contracts so that consumerscould not benefit from higherthan minimum guaranteed 

I returns. 

The SEC's Proposed Rule l5lA would likely create incentives that may 

Understanding of FIAsmakes 	 obvious.First.as discussed the structure two pointsirnmediately 

I	
above,the only "investment risk" that the FIA purchaseracceptsfor the fluctuating portionofthe 
FIA return is the "risk" ofhigherreturns. The insurer eitherabsorbsor hedgesagainstthe costs 
it rvill incur occasioned by the upward movement in the relevant indexes. Second, contrary to 

I 
thepresumption in the analysis associated 

'lhe
embedded withthe SEC's ProposedRule l5l A. the 

insurerretainssignificantamountsof"investmentrisk"in providing FIAs to consumers. 

t

I
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I SEC'sill-advisedfbcus on only one fhcet of"investment risk" has blinded it to the larger 
capabilities,investmentriskprofile,andthe overall riskmitigation of FlAs. 

I	 FIA premiumsgo into the selling insurers'generalaccount,and the paymentsarisingfromFIAs 
comefiom the generalaccount. performance account,therefore, 

t 
The investment ofthe general 

is crucial rvhen cvaluating theoverallrisk inherent in FlAs. To the extentthatthegeneral 
accountreturn is subpar, theoverallguaranteesperfornrance theinsurer is at risk because 
embeddedin the FIAs must still be met. l'he analysis the SEC's Proposed 

I 
accompanying Rule 

l5lA ignoresthisreality.The risks rhe insurer retainsinprovidingFlAs include: (l) therisk of 

capitallossas the generalaccountassetslosevalue due to rising interest ratesor declining stock 
prices,(2)theliquidityrisk associated (3)the 

I 
rvithbothequitiesandfixed income securities, 

counterpartyrisk associated rvith swap and derivativepositions,(4)andnumerousotherfinancial 
market and counterparty risks. 

T 
I note that the SEC's effortsto regulate overall marketperformanceand the managementand 
reportingofcorporatefinancesis the primar"v to purchasersbenelitthat it can provide ofFIAs 
As FIAs' upsidepotentialrelieson indexescomprisedofnumerousindividualsecurities(thatare 
often iraded on exchanges FIA providers theor in OTC rnarkets), haveno ability to manipulate 

t index results. The SEC, horvever,throughits regulatory devoted greatercapabilities to fostering 
market efficiency and transparency, asrvell as goodcorporatemanagementand reporting, 
benefitsthepurchasersof FlAsquitesignificantly.


I
 This is an appropriate taskfbr SEC enlbrcernent and one. I contend,where the regulatory

that associated ofindexed 

annuities.Regulatingmarketsandcorporatedisclosuresaddresses risksin the economy 
benetlt/costratio will substantially exceed rvith the regulation 

I 
systemic 

andis considerably more amenable to SEC regulation characteristicsthan the individualized of 
FIAs. lt is importantto note that FIAs are issuedspecificto each individualat a particularpoint 
in time. FlAs have numerous optionsthatthepurchaser and the collection 

I 
canexercise, of 

optionsexercised specifically the individualized and desires by eachpurchaser addresses needs 
ofthatpurchaser.ExtendingSECregulationto such individuallydesignedfinancialinstruments 
could well involve the SEC in disputes rvhere particularized rvould be 

I 
extremely investigations 

neededto attain resolution.As a federalagencyrvith national (andintemational) SECscope. 
enforcement arelikely better focused on more systemic issues.resources 

I II. Comparing Rates of Return Between FIAs and 

Traditional Fixed Annuities 

t 'Io 	 and competent examinationinthebest ofmy current knowledge,thereis no comprehensive 
thepublic, peer-revie*,ed comparing of FIAs and litcrature the risk and return characteristics 
traditionalflxed annuities. exarnination mechanisms 

t 
Nevertheless, ofthe crediting / 

characteristicsofthesctrvoproductssuggeststhat, over a long enough periodoftirne.FIAs 
rvould likely yielda return notabl,vhigher than that available comparablein an appropriately 

I 
traditionalfixed annuity rvithonlysomervhat dispersion,greater 

I

l
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I	 the owner to any surrender Thisis more than trvice tbe withdrarvalsub-jecting penahies. 	 rate 
in today's yieldenvironment, 

I	
principal,andmorethan six times the level an individual cangetthroughstock orvnership at 
today's dividend levels,rvithoulbeingsubjectto market pricelosses.lfan individual 
invadesprincipal, to reverse rvhichmeansthatshewill 

anindividualcangetthroughbondownership 	 withoutinvading 

t 
sheis subject dollar-cost-averaging, 

have to sellmorebonds or stocks when the market is down in order to achievea particular 
income objective, and then rvill havefewer bonds or stocks to ride the market back up. The 
lossesfromreverse haveproven overthe three to four 

I 
dollar-cost-averaging to be substantial 

businesscyclesthat typically occur during a retirementphase.Thelossesareparticularly 
pronouncedifthe individual entersintoretirementat the beginningofa dolvnlvardcycle. 
Withannuityrvithdrawals the individual to such risk. Based on 

I 
or payouts, is not subject 

historical figures, money that isexpectedto last more than30yearsin a stable marketcan 
becomeextinguished a portfolioofbondsin fewer than14yearsif an individual is holding 
(60%)and stock (40%)atretirement,or in fewer than 7 yearsilone has all oftheir savings in 
stock. 

I Defbrredannuities,includingtheFIA contractsatissue in the Proposed Regulation,may be 
attractive vehicles for risk-averseor inexperiencedinvestors.For inexperiencedinvestors,or 

I those unwilling or unabJe to extend the effort to trade their ownportfolios,traditional and 
indexed annuities offer a lorv-risk and worry-liee investment altemative.This is supported 
by the 2007 NAVA surveyon Investment which indicates Risk and Guarantees, thatlarge 

t "segmentsofolder Americans areopento products,suchas annuities, that allolv them to 
minimizetheir lears rvhile investing in the stock market"(MatthervGreenwald,2007, p.l0). 

I 
lndexedannuitiesallow for some equityor fixed income market upside exposure, yetare 
suitablelor senior dueto the embedded Thepurchaseofan indexedcitizens 	 guarantees. 

a rnore investment 
invested funds to the lossesassociatedrvith market dolvnturrrs. 
annuitvcanhelp to achieve remunerative strategywithout subjecting 

t	 2) Protection from Outliving One's Assets 

t The need to protectagainstoutliving one's assets has increased in recentyears.Tbeerosion 
ofconfidencein Social Security promisesand adequacy ofbenefits,the accelerating demise 
ofcorporatepensionprograms,'therising costs ofhealthcare,the erosion of retirement 

t incomeoccasioned and an increasing lile expectancy haveallb,vinflation, American 
contributedto a greateremphasisonprivatesavingfbr retirement (Munnell,2003). 

I	
As annuities u'ere first developed thatpolicyownersto ensure did notoutlivetheirassets 
(Poterba,1997),an annuity can be an important paftofa retirementplan. A fixed annuity 

I 
7 The number ofdefinedcontribution 	 341,000plansin 1980 planshasrisen liom approximately 
to approximately the number planshas653,000plansin 2004. Conversely, ofdefinedbenefit 
decreased 148.000 period.Refer to the from approximately plansto 47,000 plansover the same 

I 
"Facts" lionr EmnloveeBenefit Research Institute.June2007. 

!
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enablesthe annuitant to receive a steady.monthlypaymentduring the annuity's liquidation 
phasefbr a desired amountoftime,typically for the durationofthe annuitant's life. A2007 

I 
NAVA survey on Investment indicated lifetime income Risk and Cuarantees thatguaranteed 
is important to older Americans."A large majority (82%)of older Americansfeel that 
investments lifetimepayments incomeandpeaceofrvithguaranteed providesupplemental 
mind"(MatthewGreenrvald.2007,p. 8).

t Oneparticularsegmentofthepopulationat risk to outlive their assets is women. Married 
womengenerallyoutlive their husbandsby six years (Babbel, 2008). Also, older women are 

I 50o/omore likely than older men to live inpoverty.A Nelv York Lile Insurance Company 
surveyconducted ofwomenexpressed that 

t 
in March 2006 found that "only54o% confidence 

they would be able to maintain theirlifestyleafter their husband'sdeath"(Babbel,2008,p.6). 
Thesedatapointsemphasize profileswithin the population thatthat certain rely on products 
provide guaranteed incomeandthat can helpofl'setincreasedmedical expenditures. 

SocialSecuritypayments,manyelderlypeoplemay be living 
on fixed incomes frompensions,immediateannuities,and interest income.lt is impossible 
lor economiststo forecast inflationover the 20-35-year typicalhorizonof retirement with 

T 
any accuracy, yet the elderly are especially vulnerableto the cumulative efl'ects of inflation 
on the purchasingpoweroftheir fixed income." Having one or more deferred annuities. 
particularlyan annuity thatincreases as an indexincreases, to 

I Apart fiom inflation-indexed 

in value allows a senior 
continueaccumulatingassetsin a safe (andtax-efficient) manner, so that when the need 
arises,i1 is available to supplement t
 to be partiallyor wholly annuitized one's income.


Someofthe FIAs under consideration for inclusion in the Proposed Ruleofferan annuitant 

t the ability to conved the contract to one ofthe settlemenl optionsincludingincome for a 
specifiedperiod,for their lifetimes, optionsand other annuitization anltime after the first 
contractyear. 

t 3) Benefits from the Upside Potential of Equity or Fixed-Income Markets 

to benefit from 
someofthe upsidepotentialof the equity or fixed-income marketsu,hile simultaneously 
eliminatingall ofthe downside exposureto those markets and assuring a guaranteedI 
One ofthe major attractions specificto FIAs is the ability ofthe purchaser 

I 
stream 

ofpayments.Most seniors hope that they rvill havemanyyearsofenjoyableretirement.The 
benefitfromthepossibleupward movements oftheofthe equity market (andelimination 
dolvnward movements) is an attractive feature ofFIAs for seniors looking at a long 
retirementneriod.

I 
I ' For example, overeach ten-year periodsince America abandoned in Januarl,thegoldstandard 

of1972, inflation has eroded thevalue offixed income paymentsby anyvhere from 2l7o to 
53Yo.t


I

t
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I	 Seniorscan, ofcourse, getexposureto equitymarketsby investing in a welldiversified 
portfolioofmutual	funds. Such a tactic, however,exposesthemto drops in stock pricesand 
theravagesofreversedoIlar-cost-averaging above. 'Ihe more sophisticated described can 
mitigatethis risk by purchasingI	 optionsor activelymanagingtheirportfolio(s).This 
approach.however,incurscostsandferv(ifany) seniors have the ability to manage their 
poftfoliosadequately period.Purchasing the 

I 
overa long retirement anFIA hands 

responsibilityfor hedging againsta dorvnturnin the index to professionalinvestorsand, more 
importantly, the FIA providerguaranteesthat the purchaserneversuffers the loss. 

t	 4) Benelits of Stability and Guaranteed Rates ofReturn 

t 
Recent research has shown that senior citizens generallyearnabout 2% lessper year, on 
average,on their stock and bond portfoliosthanpeoplebelow 55 yearsin age, even after 
adjustingfor the riskinessoftheportfolios(Korniotisand Kumar, 2007). This can have a 
large cumulative negativeeffectuponthe amount ofcapitalavailableto provideincome for 

I 
one'slateryears,and when peoplecompareannuityreturnsto whatcanbe earned in 
alternativeinvestmentsthey need to account for this fact. Withan FIA, one getsthe benefit 
ofmore stable assetgrowththanthatavailable through many other methods,with protection 

t 
returns.Few,ifany, individuals guaranteedagainstnegative can replicate ratesofreturnof 

anFIA over a longperiodoftime without taking notable downsiderisk. 

5) Nursing Home Care 

I One ofthe risks ofthe elderly is incurring the expense ofnursinghomecare. The annual 
cost ofa privateroom averaged $75,000in 2007. Consider anelderlypersonwho isgetting 

I bywithabout$37,500peryearon a fixed income. Whenthe need for nursinghome care 
arises. such a personmay not be able to afford it without goingonto the welfbrerolls, and 
s,ould have to seek Medicaid and whatever levels ofcare such a programrvouldsupport-

t Medicaredoesnot cover such expenses.A personcouldplanfor this through long-termcarc 
insurance,iftherervasenoughforesightto havepurchasedit longpriorto the need. 
Horvever,thepersonmay not wish to spend the money on insurancecoveragethat may never 

I beneeded.A personcouldpurchasea step-up immediateannuityat the onset of retirement 
at 65 yearsofage,whichwouldincreasepaymentsfrom$37"500peryearto $75,000at some 
pre-specifieddate. such as 85 yearsofage. But what ifthe personguesseswrongaboutthe 

T 
agethatsuch coverage will ultimately be needed? Andwhat ifthe personguesseswrong 
about the amountthal such coverage rvillultimatelycost20yearslater?And what if the 
personneverneedsthe coverage, having died before nursinghomecarervasrequired?A 

I 
defenedannuit1,,includingonethatprovidesbenefitsassociated movementwith the upside 
in equity or fixed income markets,providesa goodwayto hedge againsttheserisks. 

Most FlAs providea nursing careprovision 	 20o% 

t 
that allows betrveen and100%withdrail'als 

rvithoutanypenalty, regardless after the firstanniversaryofrvhenthe need arises ofthe 
policy.Many FIAs also have a terminalillness rider available. A personcan deduct the 
amountthatisgreaterthan 7.5% ofheradjustedgrossincome,whichwould typicall;, be the 

I casefor people undergoingnursing home care. The costs ofqualifiedlong-termcare 
servicescangenerallybe included as medical expenses.Accordingly.themoney placed in a 

I	 l0  

t 
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I taxation phase,
deferredFIA will escape duringtheaccumulation andifusedfbr nursing


I 
home care, may ultimately escapeit altogether. Shouldsuch care not be needed,the

accumulated suchas conversion into an immediate
fundsmay be usedfor other purposes, 
annuityor a period-certain theannuitant froman exclusion annuity. ln either case, benefits 

t 
ratio that exempts liom taxation a portionofeachpayment relaled to the basis ofthe contract 
andperiodoverwhichit is expected to be returned.Inthe interim, thefunds continueto 
accumulatetali-deferredinterest until they are fully expended, in the caseofa period-certain 
annuity,or until death in the case oia lifb annuity. Contrast thiswith an alternative non-

I 
qualifiedsavingsplanfor such eventualities homecare.The funds lvould be asnursing 
taxablethroughout period,and the amount theaccumulation offunds lvould tlpically be 
subjectto capital lossesthat could jeopardizethe individual atthe time nursing home care is 
required. 

T	 6) Protection of Assets from Creditorsor Fraud 

t One ofthe greatfears ofthe elderiy is that someone will obtain controloftheir assetsand 
that they will lose their financial security without recourse to additionalearningporver.The 
elderly rvho have easily accessible,fully liquid assets are more proneto having someone 

I abscondwith their money, whether it be a relatedor unrelated party. In the case ofa related 
party,who is assisting an aged personwith daily living skills, the aged personis particularly 
vulnerableto e;notional pressureto transfer assets with the implicit or explicit threat that care 

t	 will be rvithheld ifsuch transfer is not efTected. Annuitiesareprotectedfromcreditors in 
most states, and the procedures apofiionor all ofan annuity in order involvedin liquidating 
to meet an unlvise disposal oftheir assetsservesas a deterrent. A surrender penaltymaybe 

I 
involved,as rvell as a delay ofa month or so. This intervalwill relieve pressureon the aged 
personto transfer assets lor such unrvisepurposes. 

7) Tax Deferral 

I	 The classic approach is to encourage until one taken by financial planners tax deferral 
reachesa lower tar bracket at retirement.In today's uncertaintax environment, where 

I certaintax preferencesare scheduled to expire, an election is approaching, and a grolving 
federal deficit, it cannot reasonably be assumed thattax rates i.vill remain the same,or that 
onewill slide into a lower ta\ bracketas one ages. Therefore, it is prudentto leave some 

t flexibility in the timing of the realizationoftaxable income. 

Researchhas demonstrated that lbr a personwhopurchasesa delerred annuity at age 65 or 

I 
beyond,the tax deferral benefit on a deferred annuity that is later converted (or exchanged) 
into an immediate annuitycanexceed200 basis pointsperyear.In other rvords, fbr an 
alternativeset ofassets to producea similar amount ofafter-tax income, theywould need to 

I	
generatemore than 2% higher pre-taxreturnper year than the yieldon an annuity. Several 
conditionsaffect the size ofthis tax benefrt, includingprevailingyields,length oftime the 
annuityremainsin deferral, lengthof remaininglife, and the composition ofthe alternative 
portfblioamongassetsthatgeneratecapitalgains,dividends.and ordinary income. 

t

I	 l l  

I 
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I 8) Avoidance of ProbateI)ela.vsand Disclosures 

I 
Sonrepeoplepurchasedeferredannuitiesas a convenient methodof wealthtransfer,in case 
the assets are not needed to providefor lif'etime income. [fone annuilizes the wealth at the 
onsetof retirement, to transfer therelnay be nothing to one's heirs upon death. 

I Theprobate process cantake a greatdealoftime. The settlement time frame for many 
estatesis liom nine months to two years.Complexor contested estatescan take much 
longer.With few exceptions, yourheirs rvill have to rvait until probateisconcludedto 

I receivethe bulk oftheir inheritance. onthe state, probate fbesDepending and administrative 
canconsumebetween 6 and l0 percentofyour estate. Thatpercentageis calculated before 
any deductions or liensare taken out-

t Privacyis an impofiant issue lor many people,especiallyasit pertainsto their financial 

t 
but life insurance are 

privatecontracts.Theydo not have to be mentioned in a will and do not normallypass 
throughprobate.As a result, lile insurance and annuity policiescan be usedto passalong 

matters. Probated wills are publicdocunrents, andannuitypolices 

assetswith the utmost confidentialityandprivacyintact. 

I 
T 
I 
t 
t 
I 
I 
I 
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Exhibit A

Comparison Of Guaranteed Cash Surrender Values


Fixed Indexed Annuities v. Fixed Annuities

Acfiral Figures For Anonymous Coalition Member


Premiums Minimum Guarant€ed Cash Surr€nder Values
1"' Year 

YTD 
6t30t05 

Bonus I't Year 2"d Yetr 5tt Year 10tr Year 

$ 513,485,000 100/0 $ 89,980 $ 92,004 $ 98,355 $ 109,929 

353,173,000 87,974 91,054 100,953 ll't,032 

275,639,000 75% 90,682 a1 1)7, 99,124 I10,788 

94,350,000 93,150 96,410 106,891 123,916 

30,233,000 2% 9s,790 98,663 ltt,290 126,328 

$ l,266,880,000 

Pr€miums Minimum Guarante€d Cash Surrender Valu€s
1'r Year 

YTD 
6/30/05 

Bonus l" Year 2d Year 5'o Year l0th Year 

$ 36,659,000 2Yo $ 87,935 $ 89,913 s 99,473 $ 117,425 

14,194,000 6% 87,935 89,913 99,473 117,425 

353,000 2% 89,649 92,687 100,646 120,457 

154,000 6% 93,165 o { t l t  | 05,184 123,863 

$ 51,360,000 



I

I

I

I BUYER'S TOGUIDE 

I FIXEDDEFERRED 
ANNUITIES 

t WITH 
I APPENDIXFOR 
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Prepacdby the 

I NAIC 
ationalAssociation Commissionersof Insunnce 

I 
The National of Insurance is an Association Commissioners 

association insurance offcials.of state regulatory 
This association helpsfte vadous insurance 
departmenls insurance 

I 
to mordinate hws 

for the benefit ofall consumers. 

Thisguide not endorse orpolicy.does any mmpany 

t
 Repdnted. .
by. 

Life lnsunance OMFinancial Comoanv 

I 
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I 
RATES ANNUITY?HOWARETHEINTEREST SET FOR MY FIXED DEFERRED 

I Duringtie accumulatjon yourmoney darges) inlerest that change whatperiod, (lessany applicable eams at rates from time to time. Usually, 
theserates uptc the insurance willbeis entirely company. 

T 
CURRENT RATEINTEREST 
Theo.lnent|ate is the rate he company lo credit contract time. The company it will not change deckles loyour at a particular willguarantee 
for some lime D€riod. 

company credit of time after pu fint buy yourannuity. rate in 
somecontracts $anit will be later. This is often calleda bonus rate.I The initial rate is aninterestrate the insurance rnay forasetperiod The initial 

may be higher 

I 
The renewal by the company Thecontracitells how he company will set the rate is the rate qredited after the end of the set lime period. 
renerryal may be tied to an extemal or index. rate, which reference 

]III]{IIIUiI GUARANTEED 

I 
RATE 

The minimum guaranteedinterestrate is the lorvest rateyourannuitywill eam. This rate is stated in fie contract 

I{ULTIPLE RATESINIEREST 

Someannuity apply interest to each premium you pay during
contracts difierent rales youpayortopremiums difbrentlimeperiods.

I Oher annuity contracb two or more values benefit These \ralues usemay have accumulated thatfund different optjons. acojmuhted may 
differentinterestrates. accumulated depending benefitYougetonly oneofthe values onwhich youcho6e. 

I WHATCHARGES BE SUBTRACTED MYFIXED ANNUIW?MAY FROM DEFERRED 
Mostannuities drarges to the cost or servicing charges direcuy value.have rclated of selling it. These may be subtracted ftom the contract 
Askyouragentor the company the charges toyourannuity. examples fees and taxes to describe fiatapply Some of charges, are: 

I OR W]THDRAWAL SURRENDER CHARGES 
lfyouneedaccesstoyourmoney,youmaybe able tohke all or partof the value out of yourannuityal any lime during the accumulation 

I 
period.lfyoubke out partofhe value, chaBe.lfyoutake out all of the value or terminate, youmaypaya withdrawal and sunende( the 
annuity,youmaypayasurender In eiher case, may fgure the charge of fie valuecharge. the company as a percFnbge ofthe contra4 of 
thepremiums paidor of the amount withdrawing. may cduce eliminate charge you'veyou've you're lhe company or even the surender afrer 
had $e contactfor a stated ofyears. may $/ai\re charge itpaysa dealh benefitnumber A company the sun€nder when 

t Someannuities stated \ryhen may automatically or renew. usually periodhave terms. the term is up, the mntnact expire You're giwna short 
of time, c€lled a$,indow, ifyouwant or sunender lfyousunender the windorr, haveto decide to renew the annuity. during youu,on't topay 
sunender the surender chargescharges.lfyourenew, or withdiawal maystartover. 

t Insomeannuities, is no chargeifyousunender contract he company's interest a certain there your when cunent rate falls below level. This 
maybe called a baihut option. 

I Inamultiplspremium the sunender may paidfor a certain a rolling annuity, d|arue applyto e€ch premium periodof time. This may be called 
surender charge.or wihdrawal 

t Someannuity have value feature.lf interest are different yousurender than when youcontracts a market adiustnrent rates u/hen yourannuity 
boughtit, a market adjusbnent he cash valuehigherorlower.Since mmpanysharethis\ralue may make sunender youand the insurance 
risK an annuity wi$ a MVA featuremay credit a higher ratethanan annuity withoutthat feature. 

I Be sure toread section br information possible on withdrawals. the Tax Treatnent and ask yourtax advisor about tarpenalties 

I 
FREEWITHDRAWAL

Yourannuity a limited fealure. one withdrawals a charge. 
may have free withdrawal That lets youmake or more without The size of the free 
withdramlisoftenlimitedto a set percentageofyourcontract alargerwithdrwral,youmaypaywitdrawal Youvalue. If youmake charges. 
may lose any interest above guaranteed withdrawn. annuities wifdrawaldarqes in certain the minimum rats on the amount Some waive 

I 
situations,suchas death, inanursing orterminalconfinemenl home illness. 

CONTRACTFEE

Acontrac{tee is aflatdollaramornt eifieronce
charged or annually. 

IRAI{SAS'IONFEEt A transaction fee is a charge per premium orotherpaymer bansaction. 

T
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I youwifrdrawthe money. You may also have topaye 10% ifyouwithdraw bebre age 59 %. TheIntemaltaxpenatty 	 he accumulalion 
RevenueCodealso has rules distributions of a contract about after the death holder 

I Annuitiesusedto tund certain pension dans(those Intemal Code 401(a), 403{b),457oremployee benefit under Revenue Seciions 401(k), 
414)defertaxes asr,rell orinvestn€nt Wihinthelimibset by the law,yoocan use prehxdollars 

T 
onplancontributions as on interest income. 

to make payments When oul it will be taxed. to fie annuity. youtakernoney 

Youcan also use annuities t'aditional under Revenue Seclion 	 to fund an lRA, to fund and Roh lRAs lntemal Code 408. lfvcu buv an annuitv 
you'llreceive statement the ta( lreatment. adisclosu]e describing 

I WHATIS A "FREELOOK'PROVISION?

Manyshtesha\re which asetnumber to look at fie annuity afteryoubuy it. lf youdecide that time that


I 
layi,s give you of days contract during 


youdon'twant youcanretum andgetallyourmoneyback.This b ofienrefenedto as a free look or right to refum
tie annuity, the contrad 
period.The free look period bepmminenty contract. contract duringshould shted in your Be sure to read your careftJlly he free look period. 

IF A FIXED ANNUITY 

I 
HOWDO I KNOW DEFERRED IS RIGHT FORME?


listedbelow youdecile $,hidr if any, meeb yourrelirement and financial You siould
Thequestbns may help tlpe of annuity, planning needs. 
thinkaboutwhatyourgoalsare for the money youmayputintofie annuity. Youneedto think abouthow mudl risk you'rewillingto take with 
the money. Askyourself: 

t r income in additjon 	 and my p€nsion?How much retirement will I need to what I will getfrom Social Security 

. WillI need additional onlyfor myself and else?
trtul inmme or for myself someone 

. How long can I leave my money inthe annuity?


I 
o Whenwill I need incomepayments?

. Doesthe annuity let me getmoneywhenI need it?

. Do I want annuity aguaranteed rate and little $eprincipal?
a fixed with inlerest orno risk oflosing 
. Do I want annuity for higher that aren't and the possibility 

I 
a variable wifi the potential eamings guaranteed hat I may risk losing 

orincioal? 
. Or, am I someMrere in between and willing to take somedskswith an equity-indexed annuity? 

T 
WHAT QUESTIONS I ASK MY AGENT OR THE COMPANY? SHOUTD 


. ls this a single or multiple contract?
premium premium 


. lsthban equity-indexed 
annuity?


. $,hat is lheinitialinterestraleandhow long is it guaranteed?


I . Doesthe initial rateindudea bonus rateand how muchisthe bonus? 
. Whal is the guaranteed interestminimum rate? 
. Whatrenelr/al crediting conbacls type that issuedlastyeafrate is the mmpany on annuity ofthe same were 

t . Are fiere withdrawal charges if I want to end my conbact and hke out all of my money? or sunender orpenalties early Howmudl 
arethey? 

. Can I getapartial without sunender or losing withdrawal paying or ofier charyes inlerest? 

. Does waive drarg€s such confnement home illness?my annuity withdrawal for reasons as death, ina nursing or terminal 
a market adiustmentI	 . ls there value (MVA)provisionin my annuity? 

ofier chaqes, ftom my premium. What ifany,maybe deducied or confacl value?

. lf I picka shorter or longer payoutperiodor sunender will the accumulated valueor the way inlerest change?
the annuity, 	 is credited 

I 
. lstherea death benefit?How is it set? Can it d|ange?

. What payment can I choose? I choose option,can I change it?
income options Once apayment 

FINALPONTSTO CONSIDER


T Befocyoudecjdet0 buy an annuity, review Terms of each contract
youshould tre contract. and mndilions annuity u/ill vary. 

Askyourselfif,depending or agE, this annuity 	 money may youmust 

I 
onyourneeds is right for you.Taking out of an annuity mean paybxes. 

Also,while it's sometime6 lolransfer ofan olderannuity a new the new annuity schedulepossible tre value into annuity, may have a ne\|y or 
mean expensesdrargeshat could new youmustpaydirec,tlyorindirectly. 

You should undeFtand nature Be sure youplanh keepan annuity sofiat the drarges

T 
the long"term ofyour purdrase. longenough don't 

take loo muchofthe money the effect you put in. Be sure youundershnd of all charges. 

I 
program, hatyou're 

resfidions wifihe program. 
lfyoute buying an IRA or oher hx{efened be sure Also, anyan annuitytofund retirernent 	 eligible. ask if fiereare 

mnnected 

Remember of service from the company is a very important inyourdecision.that fie quality thatyoucan expect andtheagent factor 

I
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I Someannuitjes limit,or cap, on fte index-linked rate. This is th€ maimum of interest wjll eam. In mayputan upper interesl nate fie annuity 

I 
the example givenabo\re, hasa 6% cap rate, r ould be credited. haveff the contract 6%, and not 6.3%, Not all annuilies a cap rate. 

INTEREST 
Theflooristhe indedinked rateyouwilleam. @mrnon 0%. A0%floorassures even 
FLOOROII EOUlrY IiIDEX.LIiIKED 

I 
minimum interest The mosl flooris that if ttre index 

dedeasesin value, theindexlinked thatyoueam As in $e case notall annuities ainterest will be zero andnot negative. of a cap, have 
statedflooron indexlinked rates. But in all cases, annuity a minimum value.inbrest yourfixed will have guaranteed 

t 
AVERAGING 
In some annuities, of an index's isusedratherthan he actual valueof $e index on a specifed date. The index averagingfte average value 

mayocorrat the beginning, 
the end, or thmughout the enlire termof$e annuity. 

I 
t1{TERESTCO POUitDtI{G 

paysimple during lerm.That indexlinked isadded premiumSomeannui$es interest an index means interest toyouroriginal amounlbut does 
notcompound the tem. otiers paymmpound during rvhidr that index-linked thathasalr€dy beenduring interest aterm, means interest 
credited eams in fie future. In either hovre\rer, eamed temisusually in fie nexL also interest case, the interest inone compounded 

t FEEI{ARGI1{/SPREAD'ADIII{STRATIVE 
theindex-linked rate is computed a specific fom any calqJlated in the index. In some annuities, interest bysubtrading percenbge change

'spread,"'administrative 

I 
sometimes to as fie 'margin," beinstead to, a participation 

rate. For example, change is 10%, might that2.25% from the rateto 
Thepercenbge, refered or fre," might of or inaddition 

if the calculated in the index yourannuity specity will be subfacted 
determine rate In lhis example, be 7.75% - 7.75o/ol. he company fteinterest credited. therateu/ould (10%2.25%= In tlris example, 
subtracts onlyif fte dange in he index produces interestthepercentage apositive rate. 

t VESTING 
credit of the index-linked or only partofit, if youtakeout all yourmoney tie end of the term. The 

percentage or credited, as the term come€ loitsefld and isalways at he end of the lerm. 
Someannuities none interest before 

generallytEt is vested, increases closer 100% 

T INDEXING DIFFER?HOWDO THE COIIIMON METHODS 
AiII{UAL RESET 

t Indexlinkedinterest, eachyearby comparing yearwifi theindex value attheifany,is determined the index value at the end of fie cont-act 

start of the contract year.Intereslis added toyourannuityeachyearduring he term.


HIGH.WATER 

T 
]{ARK 

Tte index-linked ifany, is decided by lmking at the index yalueatvarious the annual anniversadesofinterest, pointsduring he tem, usually 
the date youboughtthe annuity. The interest is based on the difference between$e highestindex \ralue andthe index value at the start of the 
term, Intere€t isaddedtoyourannuityat the end of the tem. 

t IARKLOW.WATER 

I 
Theindexlinkedinterest,ifany, is detemined bylookingatthe index valueat various pointsdudngthe term, usually he annual annivercaries 
of the date youboughtthe annuity. The interesl is based on the differencebetweenhe index value at he end of the term and the lowest 
indexvalue. Interest is added toyourannuityat he end of the term. 

t 
POINT.TOFOIl{T 
The indexedlinked interest,ifany,isbasedonhe ditrerence betweentheindex value at the end of the term and fie index value at he startof 
tie term. lnterestis added toyourannuityat the end of the term. 

WHATARE SOME AI,ID TRADE.OFFS INDEXING 

t 
OF THE FEATURES OF DIFFERENT ]IIETHODS? 

FEATURES 

AI{NUALRESET 
Sincethe interest eamedis lodcd in'annually in the index 

I 
andlhe index valueis'resefat the end of each year,futuredecreases will not 

affecttheinterest already Therefore, using reset maycredit interestyouhave eamed. pur annuity heannual method more lhan annuities 
usingother when ffuctuates during is more than ofiers to give yoo accessmefiods theindex upanddo n often he tenn. Thisdesign likely to 
index-linkedinterestbetorethe tem ends. 

T ilIARKHIGH-WATER 
Sinceinterest usingthe highest of the index anniversary tre term, may credit higheris calculated value on a conbact during this design interest 
thansome designs reaches or in he middle off at lhe end of the lerm. other if the index ahighpointeady of the term, then drops 

I TIARK 
Sinceinteresl using of the index mayq€dit higher thansome 
LOIV.IVATER 

is calculated he lorest value priorto lire end of the lerm, his design interest 
otherdesignsif the index readresa low pointearlyorin the middle of t|e Em and then rises atthe end of the tem. 

t
 (lO-20O2)
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IF AN EQUITYJNDEXED IS RIGHT FORME?HOWDO I KNOW ANNUITY 
Thequestionslistedbelowmay hslp youdecidewhiclrtype of annuity, yourretirement and financial if any, meets planning needs.You should 
mnsiderwtptyourgoalsare for the moneyyoumayputinto lhe annuity. You need to think abouthow mudr risk you'rewillingto bke withthe 
money.Askyoumelt 

inavadable wih the potential eamings andwllling he 
principal? 

. ls a guaranteed rate mo'e important orno risk of losing he principal?I . Am I interested annuity for hiJher thatare not guananteed to risk losing 

interest tome, witr litfle 
inbetween exbemes to take risK? 

I 
. Or, am Isomewhere hese tvyo and $rilling some 

HOWDO I KNOW WHICHEQUITY.INDEXEDANNUIWIS BEST FORME?

As wiih any other insurance youmust consider own situatjon trEdoices available.


I 
prcduc{, carefully your personal andhowyoufeel about 

Nosingleannuitydesign all he featurcs to understand andtEd+oft available may have youwantlt is important the features soyoucan 
d|ocefie annuity thatis right foryou.Keepin mind thatit may be misleading to mmpare one annuily toanotherunlessyoummpereallfie 
olherfeatures annuity. decide wtrat offoatures the most foryou.Also temember ofeach You must foryourself mmbination makes sense that 

I 
it is not oossible U|e future of an index. to oredict behavior 

YOUSHOULD AGENT COiIPANYQUESTIONS ASK YOUR OR THE 
You should askthe following about annuities to he questions Guide Defenedquestions equily-indexed in addition in the Buyer's toFixed 

t Annuities.

. Howlongis term?

. What minimum rate?
is the guaranteed interest 

I 
. What rate? For how long is the participation guaranteed?is the participation rate 

. ls there participation
a minimum rate?

. Doesmycontraclhaveaninterestrate cap? Wlat is it?

. Does have raie f,oot? What is it?
mycontract an interest 

I . ls interest used? itwork?rabaveraging Howdoes 

. ls interest during
compounded a term?

. ls there spread, fee? ls hat in addition of a participation
a margin, or administralive b or instead rate? 

I . What method in my contact? indexing is used 

. What charges if I want early
are he sunender orpenalties to end mycontract and take out all of my money? 
. Can lget a partial without darges inteBst? my confact wifidrawal paying orlosing Does hsvewsting?lf so, what istherate of 

I 
vesting? 

FINALPOINTSTO CONSIDER 
Remember yourannuity carefully youreceive or insurance to explain youdon't 

t 
to read conhacl when it. Ask youragent company anything 

understand.lfyouhavea specific or can't getanswers from he agent @ntad statecomplaint youneed or company, your insurance 
deDartment. 

t 
I 
I 
T 
I 
I 
T
 (10-2m2)
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VrhereVill Your Retirementl 
Dollars ThkeYou? 

RETINEMENTPROTECTION 
ASSURINGYOUR LIFESTYLE... 
As Americons, we work hord everydoy to 
eorn on income io loke core oI our 
fomilies,educoleourchildrenondprovide 
for o secure retirement.As relirement oge 
ooorooches.weore wise to consider: 

Are Our Reliremenl Dollors Sofe? 

i.,,How Will Toxes Affeci Our 

Stondord of Living? 

i,, Whot Hoppens To MY FomilY if 

I Become lll? 

L;. Do We Hove Enough MoneY lo 

Retire? 

II{DE (ED ANIWNTIES 
FORYOUR RETIREMENT 
PiORITOLIO 
lndo<ed onnuities ore fixed onnuilies 
thol provide on opPorlunity fo 
potentiolly eom more inferesl lhqn 
trcdifionol fixed onnuilies ond otfier 
scfe money ohernolives' This is done 
by bosing interesteornedon on increosd 
in on equity or bond index. You conlrol 
howyour onnuily growsbychoosingthe 
index crediting meihods on eoch 
Controci AnniversorY. The most 
commonlyusedindicesore: 

i: s&P5000 

W Dow JoneslndusfriolAveroge-

F$LehmonBrothersU.S.Aggregote 

A very impo onl ben€tit ir thot Your 
prcmium ond croditod in|otsf con 
never be locr due to indcx vololility. 

Whenpurchosingon indexedonnuity,you 
own on onnuitY Coniroct bocked bY1 
AmericonEquifyInvestmentLifuInsuronce!. 
Compony,you ore noi purchosingshores 

I#"J'ffiANNtrIrIEsI

At AmericonEquity,our innovotivetox-

::i1fi'""#::ffJifi::ffi,T3:"'$r

;:'"ffi'"':'i':.i "kI
rt""lr"x".undersiondthoi creoting o retire 
eoo is hord work ond while mony people 

l*i:l?ruH;'I*:::illj",#";",f I 
os well: 

TS Sofety Of Premium 

r,. Income Toxes Ifi:r Avoidonce Of Probofe 

ffi Liquidity 

ff Guoronleed Income I 
SAFETYOF PREMIUM I

Fixed onnuities by fheir vet1 nolultr

or€ considcrcd o sofe moncy­

ollemotive. lt is o confrqct baweenl

you ond lhe insurcnce comPonYforl


iuorontccd int reit ond guoronlecd 
incomeoplions. 


I

Americon Equity insuresthis sofetyby


,:.fl ,fi:li;'"n:1"5ff[iJ'1ff
regulotedby stole insuroncedeportme s' 

J" ::f;'ffIl"oT:l'1";l "':":"uilTl

provide you with o compelitive yield. 

I

I

I




t

t

I $180,61I 

Iox - Deferred

I 
$158,040 

T 
Tox - Deferred 
Aft€r Lump 
Sum Toxes (28olo) 

I $153,327 
Wilhoul Tox 
Deferr(!l 

I 
- o 5 l0 15 20 YEARS 

n"t r Eromph orcumrc 3 onnuol int rrit rst. ond 2!% tsx brockrl'

I 


I INCOME TXES 
One of the primory odvonioges of 

I 
I 

defurredonnuiliesis lhe opportunily lo 
occumuloteo subsloniiol sumo{moneyby 
ollowing your premium ond intrrrd to 
grow fox- dcfcrrrd. Unlikc toxqbb 
irwaslmanf3, you psy no loLa on your 

I 
onnuity infrrurt unril you b.gin lo tok 
wilMrwub ot n sain incornr. This 
ollovrsyour moneylo grow {osler fhon in 
o toxoble occounf. Wth our onnuiiiesyou 
eom inlrereslon yourpremium, intered on 

T your interestond intereslon whot you 
wouldnormollypoy in income loxes. 

T The chori obove illuskolechow much 
more your money groyvsover o 2O-yeor 
period with o fox-dcfcrred onnuity 

,t comporedto on occounithol is cunently 
toxed. 

Bonus Gold

(rNDD(-1-07) 

AVOIDAI$CEOF PROBATE 
ln the cose of premoture deoth, Your 
beneficiorieshovethe occumulotedfunds 
wilhinyouronnuity ovoiloble to lhem ond 
moy ovoid the expense. deloy ond 
publiciry of probote. Your nomed 
beneficioriescon choose to receive the 
proceedsos monthlyincomeor o lump 
sumpoymenl. 

LIQINDTTY 
Americon Equity provides you with 
opporfuniliesto withdrow funds ot ony 
time (subiectto opplicoblesurrender 
chorges).Our conlrocfsollowpenohy-free 
withdrqwolsof up to ]Op/o, ofter the first 
conlroctonniversory.AmericonEquityolso 
hos ovoiloble cedoinriderswhichincreose 
liquidityin lhe event of confinemenl to o 
nursing home, or if diognosed wilh o 
terminolillness.(Ridersnot ovoiloble in oll 
dores.) 

GUARANTEED INCOME 
Americqn Eguifycon provide you with o 
guoronleedirrome {rom this tox-defurred 
onnuity.You hove fhe obility to choose 
from scverol different income opiions, 
includingpoymentsfor o specified number 
of yrorc or income for lifu, no moiter hox 
longyou livc. 



I

I


I	 Annuol Monfhly Aneruge Annuql Poinl lo Poinl 

lnleresl Crcdit Averoge sum of index Percentogeo{ onnuol


Colculorion closeson monihly increosein the lndex

ConlroctAnniversory t 

lndex S&P 500", DJIA* S&P500o,DJIA*,& 
Avoilobilify LehmonBrolhersBond I. 

IFrequcncy of Annuolly Annuolly

lnlercef Credit


ICop, AFR or Choiceof Cop & AFR Choiceof Cop & AFR 
Porlicipotion or PorticipotionRote* or PorticipotionRoie* 
Rote Avoiloble 'PE ided b'y ̂ ,14-F{ Bder oi SAP 500'ont- 'ProvidadbyAPI-PR Rider on S&P 500" 

TRUE DIVERSIFICAfiON !: Lehmon Erofhers U'S. Aggregore 

AmericonEquilyonnuitiesoffer 9 Inleresi lndex is o U.S. dollor denominoledindex t 
Crediting Methods using 3 differeni mode up of lixed rote government 

lndexes for choices ond flexibiliiy. ogencies, corporotions, mortgoge poss 

Americon Equityis one of only o few ' throughsond ossei-bockedsecurities. I
componiesofferingbofhbond ond equiiy 
bosedinteresf-crediting 	 ChoiceOf:methods. 

,:.fCop Rofe/fuselFee Rote (AFRI IINDD( CHOICES - Cop Rofe- An upper limit cpplied to 

ffi The 5&P 500' Index contoins Siocks theIndex credit. Coproles ore subiecl 
from 500 vorious industryleodersqnd is lo chonge, declored eoch Conlroct 
widely regorded os the premier	 onniversoryond guoronieed io never I 
benchmork for U.S. stock morket be less lhon 4% on the Annuol Monlhly 
oerformonce. Averogeond Annuol Point io Poinf 

CreditingMefhods. The Cop Roteon t 
I . Dow Jones lnduslriql Aversge- is lheMonfhlyPointto Point is guoronieed 
iheoldestconlinuingstock morkel indexin lo never be lessthon I %. (ond). 

the world. Monyo{ the stocks represented I 
in the DJIA - ore leodersin lheir industries. . 	 Asset Fee Role (AFR)- A deduclion 

used in colculotion of IndexCredif. 
AFRis sel ot issue, ondguoronieedfor I
life of controcl.

-oR-

I
*No minimumsin CA. 



I

I


Annuol sum of monthly 
chongesin the Indo< wilh 
cop less on ossel fee 

I s&P 5000 

Annuolly 

Cop & AFR 

rfto/id€d by MPI Rider 

-Porficiootion Rore {PRl The sioted 

I per..nrogl of ony Inder increosecrediied 
I io the controcl. PRsore subiecf to chonge, 

declored onnuolly. ond guoronieed io 
neverbe less ihon 25%.* 

I 
INDEX CREDITING METTIOD 

I cHorcEs 
I Annuol Monlhly Averoge - Index 

Creditsore bosed on l2 doles during the 

I yeor. The overoge is colculofedby odding 
the t 2 Index omounts on eoch monthly

I-
dole ond dividingby 12. Cops,Asset 

1 Fees,or PorticipotionRolesore opplied io 
I fte Index Credit Colculotion. 
I 

. Annuol Poinl to Point - On eoch 
I bontroct onniversorythe Index volue is 
r cornporedto lhe previousyeors Index 

volue.The Index Credit is bosedon ihe 
I ;ncruo""in the Index volue {rom pointio 
I point. Cops,AssetFees,or Porticipotion 

Rotesore opplied to the Index Credit 
Colculotion. 

I 

Fixed lnlerest RoteDeclored 

-I : Monthly Point to Poinl Eochmonih 
o percentoge of chonge is colculoled. 
Cops ore oppliedto ony increose.The 
sum of the resuliing monihlyvolues,Iess 
on Assel Fee, is the Index Creditopplied 
on eoch Coniroct Anniversory. 

r.r FixedVolue Rote bosed on o currenl 
decloredinteresl rofe guoronteedto never 
be less ihon the Fixed Volue Minimum 
GuoronteedInterestRote stofed in the 
Conlroct. 

. Trunsferof Volues - AmericonEquity 
onnuities ollow for onnuol lronsfers 
between differenl volues ollowing you 
greoler flexibility in utilizing ihe interesl 
creditingmethods ovoiloble. A Tronsfur of 
VoluesffOV letter ond form ore sent one 
monthprior to lhe conlrocl onniversoryos 
o courtesy. Tronsfersconlokeploce wifhin 
five business doys ofler the conlrocl 
onniversory. 

I 
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Bonus Gold Benefits I
aindAccessibiliry 

10% PREMIUM BONUS 
We ouoronlee o 10%PremiumBonusficr 
issue-oges0-80, 5%for issueoges81-85' 
ThisPremiumBonusollowsyou fo iumpstorl 
vourwqvto o securereliremenl.Creditedon 
oll firstyeorpremiums,fie bonusincreqses 
vourControciVolueby I S/o {or5%)os soon 
os lhe controcl is issued.There ore no 
woitingperiods, vesling schedulesor poyoul 
reouiremenlslo keepthe bonus-it's your 
money-guoronieed. 

LIFETIME INCOME 
BENEFIT RIDER (LIBR-2008) 
This rider ollows fie owner/onnuiionllo 
receiveguorcnleed income for lifewithouf 
onnuilizolion.The incomeomountls o 
percentogeof the lncomeAccounlVolue 
(lAMbosedon the owner,/onnuilont's oge

ol iimeof election.


Thereore two IAVrole oplions to choose 
from. There moy be o fee chorged 
onnuollvbosedon lhe IAVroteselected' 
We inciudethis rider with oll controcts 
wherelhe Owner qnd Annuilontore the 
some person. lf, on ihe doY before 
Lifelime Income Benefit(LlB) poymenis 
beqin,the IAV is less fhon ihe Coniroct 
Vol-uewewill increose theIAVio equol the 
Controct Volue. See LifetimeIncome 
Benefil Rider (LIBR) brochure (Form 
#l 

.l03)
{or moredetoils' 

DEATH BENTEfIT 
The Deoth Benefitis ihe full volueof your 
conlroctqnd ispoid in o lumpsumwithno 
surrender chorges to Your nomed 
beneficiories.Olher incomeop+ionsmay 
olsobeovoiloble. 

ACCESSIBILITY - 10% 
PENAITY.FREE WITHDRAVALS 
We undersfond thot occess to your money 
is very imporlont.While most fincnciol 

NT]RSING CARERIDER-- 20% 
PENAIIY-TREE WITHDRAVAIS 
Our NursingCoreRideris outomolicolly 
included. ol no cost, for Annuitonhunder I

{t 
oqe75 ot issue.This ollom on irrcreosein 
th-e oenoliy-free withdrowqlomount up to 
2Crol" ControciVoluefor o quolified$of $! 
nursinocorecenierconfinemenl,beginning 
on" r*.-o|. ofterissueond continuirygfor ot 
leost90 consecutivedoYs. I 
TERMII\AL IIINESS RIDEK -75% 

PEI\{ALTY-FREEWII:I{DRAWAL ITheTerminollllnessRideris outomoticolly 
included.ol no cosl, for Annuilontsunder 
ooe 75 ot issue.After the conlroclis in 
foiceoneyeor,this ollows onepenolty-{reeI
wifhdrowofol vp lo 7 5o/" of the Controct 
Voluefor o lerminol illnessexpecledto 
resull in deoth wilhin one Yeor,os 
diognosedby o quolifiedphysicion' T 
MINTMUMGLIARAI{TEED r

SURRENDERVALIJE(MGSV) I

MGSy'equols807o(84%issueoges81-85) ­


o{ I st yeorpremiumsond premiumbonus,­

di.syJ ol orryodditionolpremiums,I


"irr of Minimum I
iessonvWithdrowolProceeds, 

Guoronteed lnteresl Roie (MGIR)


ffi:#g;RvALUE I

Cosh SurrenderVolue is equol lo lhe ­

oreoter of Controct Volue minus ony !

ioolicobleSunenderChorgesor MGSV I


SURnENDERCIIARGES. . . I 
Surrender chorges ore deducted -tor; 
withdrsvvolsetcieding the penolty-free 
omountsor full surrender, ond opply forthe 
firsi I 6 veorsfor issueoges0-80, siortingot 
2dloonddecreosing-For issue oges81-85, 
fhe surrenderchorgesopplyfor ihe first9 

.:L'Jff [:'' If*H.J,.:ff :jn3ff* * 
vehicleschorqepenohiesfor withdrowols 
beforemoturiiv,ouronnuifieso{feronnuol
'l
0% penolty-freewiihdrowols,beginning 

in yeor2. In the firsl yeor,youmqyrecelve 
systemoticwilhdrowolsof inleresi or 
RequiredMinimumDistributionsfr-om.the Tfixed inlerest occount osquicklyos 30 doys 

'Nol 
sud.odeed ond subied lo chonge 

*No, ftilobla in MA.


s€e Prcduct Disclosure {d {u.lher detoils'


I 
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I

I


- Our onnuitiesofbr Fenolty-freeWitMrowols 
I up to |Dh of yanr controd volue once 
I onnuollyofierthe fir$ controcl onniversory' 

l The Nursing Core Rider (NCR-Z)-ond 
I TerminollllnessRider filR-l )', ore for 
I onnuitonlsunder oge 75 ot issue. These 

riders ollow you lo wiihdrow o lorger 
I portion of your moneypenoltyfree ofter 
I the fi.sl conlrocl yeor if you become 
r confinedfo o nursing horne or suffer o 

f,erminolillness' 

I TA)( TREATITAENT -
You moy be subiectto o 1096Federol 

- penohy if you moke withdrowols or 
I iurrenderlhis onnuifybefore oge 59'1. l{ 
I this onnuity is within o quolified plon oll 

dishibutionsmoybe loxoble' Under current 
r lox lowsonnuiliesgrow fox deferredond 
! on onnuity is not requiredfor toxdefurrolin 
r o quolified plon. Any distributionmoy 

couseo toxoble event'Neither Americon 
t Equity nor our ogenls offer legol, 
I- intestment,or tox odvice' Pleoseconsuho 

ouolifiedodvisorfor lhese motlers. 

I fn. Saf 5006 ond DJIA- Indices do not 

I includedividends. 
"Slondord & Poor's-. "S&F', "S&P 50O-, 

- "siondord& Poor's 500', ond "500eore kodemorks 
I of The McGrow-Hill Componies.Inc. ond hove been 

I t;censedtor use by Ameticon Equhy Inveshent Ufe 
-

InsuronceCompony. Thisproduclis not sponsored, 
endoned, sold or promoted by Stondord& Poor's, 

(l ond Stondord & Poort mokes no represenlolion 
reoordino lhe odvisobili! of purchosingthisproduct 

! 
I Do* Jones", "DourJoneslndustriol Averog€* ond 
n - "DJIA- ores€rvice morks of DowJones& Compon, 
irl t".. ..a hove been licensed {or us€ for cerloin 

Bonus GoldNDE'.,07"

INDEXEDANNUIW DISCLOSURE 

Americqn Equlty'sBonusGold provideson ohernotive f'or your finonciol 

future.The design of thisproducl ollows for long-termoccumulolion of money 

you don'l onticipoteneeding in the short ferm. Bonus Gold is o flexible 

oremiumfixed indexeddeferredonnuily. BonusGold offers: 

IO% PREMIUM BONUS-

Crediledon oll 

'l
slyeor Premiums, yourControct l-0%
lhe bonus increoses Volua\ 

o" *on ot fhe Controct is issued.We don't require onnuitizolion to keep crediled 
bo*r in you.ControctVolue.The bonus is includedin thecolculotionof: 
. DecthlLnefir ' MinirnumGuoronleedSurronderVqlue 
. Cosh Surrender Volue ' IncomeAccountVolue 
'lsiue qgesO-80,5%boousior issue oges 8l-85. 

vAruE cAtcutATloNS 
IndexedVoluesore colculofedbY: 
. Addino onv premiums poid plus onycrediledbonus 
. Subt;inq onvwithdrowols,includingossocioiedsurrenderchorgesond 
. Adding InJexiredits to determine qn indexedvolue' 

The totol IndexedVolueis lhe sum of ihe Indexed Voluecolculolionsfor lhe Bond, 
Averoged,Poinlfo Poinl, ond MonthlyFointfo Point Volues' 

Fixed Volue is colculoted in lhe some woy a(cept inl'erestcredited is bosed on o fixed 
inlereslrole rother fhon on Index Credit. 

The Confroct Volueequolslhe sum o{ the Fixed ond Indexed Volues' The ConlrocJ 
Volue is colculoted on eochconlroctonniversory 

MINIMUMGUARANTEES 
We sel the Minimum GuoronleedInlerestRote on the issuedote ond guomntee it for 
the life of lhe controct. lt is guoronteed io never be lessthon l%, ond oppliesto 
Minimum Guoronteed SurrenderVqlueonly. The Fixed Volue Minimum Guqronieed

'l
lnterestRoteis %.


L|FET|ME INCOME BENEFIT RIDER {tlBR-2O08)

This rider ollowsyou fo tqke o guoronleedlifulimeincomefrom youronnuifywilhout

losing control of your retiremeni ossels.The rider:


. Provideso lifetimeincomelhol you connoloutlive 

. Does nol reouireonnuilizolionlo receive LifeiimeIncome Bene{it poymenls 

.Colculotesliietimeincomeos q percenfoge of the Income Accouni Volue(lAV) 

bosedon ihe Owner/Annuitonl's ogeol lime o{ eleclion. The IAV is determined 
bv tokinq tolol premiumspoid. plus ony premium bonus occumulqted ot 
silectediAV rote onnuollv untilfheeorliest oflhe IOthControctAnniversory the 
dote LIBpoymenlsbegin,or eitherthe Rider or bosecontrocllerminoles' 

.Mov hqve o Riderfue depending on which IAV rote is selected'We moy resel 
the'RiderFeesif you choose lo reslorl your IAV period' 

.Allows you to restortthe IAV occumulotion period once befweenthe 5th ond 
'I
oth ConfroclAnniversory 

n*:r:g-ffi:"ii'';:;1".11""Tf .ls outomolicollyoddedonly if the Owner ond Annuiioni ore fhe sqme person
i. TJ: 

D-Jlr\-, is nol sponsorod, endorsed, sold or promoted 

I by Dow Jones ond Dow Jones mokes no 

I represenloiion regording lhe odvisobility of 

! purchosingthis Product. 

This Drodud is not sponsored, endorsed, sold or 
I promoted by LehmonBrolhersond LehmonBrothers 
I mokes no represenl,olionregord;ng the qdvisobilityof 
r purchosingthisProduct. 

r  107-D 05,/01/08 

I 

Beforewe con issue your onnuily controct,you musl choose your IAV Rote by 
completingfhe Lifetimelncome Benefil RiderAufhorizofion,form #'l I O3-D' 

Owner's Iniliols' Formnumb€rs vory by sl,ote- (NCR-2)ond lTlR'I ) not ovoiloblo in MA' 

FogeI of 2 poges. Not complele withoul bothpoges. 

I 



Bonus Gold,NDEx-r-.7' 
CHARGES 

SurrenderChorgesore deducfed from your ControctVoluesin lhe evenl of: 
SURRENDEN 

l. Full Surrender or 
2. Withdrowolsin lhe firstyeoror 
3. Wlhdrowols in excess of the Penolly-free Wilhdrowolomounfduringlhe 

surrenderchorqeperiodshown below: 
lsruo Ag.s 0-80­

lnr 1 5 6 7 I 9 t0 l l  t2 l l  t l t5 t6 U+ 

% m rtJ ltl t85 't8 t75 l7  t6 l5 t4 t0 

8 
ha I 5 6 7 t t l0+  

o I 6 5 { 2 0 

SurrenderChorgesmoy vorY stole. 

The Minimum GuoronleedSurrenderVolueequols80% (or 84% for issue

ooes8l -85)o{ premiumspoid in the firstyeor includingthe PremiumBonus,

oius87.5%'ofony oddilionolpremiumspoid ofterthe 1sl yeor, minus ony

withdrowols,oll occumuloled oi the Minimum GuoronleedInlerestRole'


TheCosh SurrenderVolue equols lhe greolerof the Controct Volueminus

qnv SurrenderChorgesor the Minimum Guoronleed SurrenderVolue' Your

Co'.h Surrendet Volie con never be lower ihon the Minimum Guorqnteed

SurrenderVolue of the Controct.


CHOICESAND FLEXIBILITY

You choose howto ollocote your toiol initiol premium.Youmoy moke oddilionol

oremiumpoymenlsin ony omouni ond frequency withinihe premiumlimits'

idditionol'premiumsoreoulomotimllycrediledto the Fixed Volue'The contrqcl

offercodd'rhonolflexibiliVby ollowing you io tronsdermoneyin or our o!ony

wlue on eochconlrod onniversory.A<lditionolpremiumscreditedto the Fixed

Volue con be tronsfunedto olher volues ot that fime.

. Theminimuminiliolpremiumis $5,000.

. Theminimumollocotionfor eoch volue is $ l ,000.

. Theminimumlronsferlo select o newvolue is 

'10%
o{ the Controcl Volue'


Thisdisclosureis inrended lo summorizethb Annuily. 
Consuhyo-rrConfroclfor specificterms ond condilions 
ol yourAnnuily.Annuityconhodsore productsof the 
insumnceinduslryond ore not guoronleedby ony 
bonkor iraured by lhe FDIC. l0o7o of pur premium 
h opplied lo lhis controct-Your ogenl is poid o 
conrmissionfrom Americon Equity. 

lf you ore raplocing on existing conlrocl, 
corefullycompore the benefitsof the proposed 
conlmct wilh your €isting conlrocl lo ensure 
your decisionis in your bcsl inleresl. 

I hove reod ond receivedo copv of lhis document 
ond o copy of rhe NAIC Buyer'sGuide to Indexed 
Annuities.'i 'I understond lom opplyingfor on 
indexad onnuily ond fhot post Inlereslond Index 
octivity is not intended 1o predict future ocfivity-| 
olso ocknorledge thot lhis onnuity meets my 
finonciol obieclivesond ihot o full surrender or 
wilhdrowolsover penolryfreeomountloken wilhin 
the Surrender Chorge Period will resuli in 
SurrenderChorgesbeing ossessedond potenliol 
loss of Premium. 

Owner's Signoture Dote 

Joinl Owner's Signoture Dote 

-Aoents Slqtemer | certi{y thsl lhove providedo 
.Jor of this document"* lo lhe opplicont ond I hove 
mode no promisesor ossuroncesregordingvoluesof 
the conlroci. nor hove I mode stotemenh thst differ 
from this disclosure. 

Agcnl's Signolure Dote 

Agcnl's Slole LicenseNumber 

% "*NAIC Swer's Guide is recommendedfor oll 
% opplicofioniqnd dclivery is rcquired ol thetime of 
% theopplicotionin AZ, CO, Hl, qnd Ul 

% AAAOUNTOF PREMIUMRECEIVED 

Owner's Nome 

Ar€ricon tquity InYsst66r|| 
Lit€ ln3tJ.onc€ CdmPo'rY 

fO. 8or 71215 
D€s rrioinos, lwo 503?5 

I

I


I 
trl 
rI 
rE

il


Nine intereslcreditingmethodsoffero voriely 
of choices. For o defoiled descripiionol eoch 
creditingmethodreferlo poge 4 o{ brochure. 

I Troditionol fixed VoluelnlerestRote 
2 S&P 500 AnnuollrlonthlyArcrogeVCop & 
3 S&P 500 AnnuolMonlhlyAverogew/PR'* 
4 S&P 500 AnnuolPt. lo Pl' V CoP& AFR 
5 S8P500 AnnuolPl. fo Pl.VPR*' 
6 S&PMonlhlyPl.to Pl. V CoP& AFR*" 
7 Dow AnnuolMonfhlyAverogeVCop & AFR 
8 DowAnnuqlPt.lo Pr. VCop & AFR 
9 Lehmon BrothersU.S.AggregoleAnnuol 

Pt. to Pt.d Cop ond AFR 

Youwill hove ihe benefii of on onnuol resel of 

TOTATINTNAI 
PREIAIUMAIIOCAIION: 
I 
2 
3 
4 
5 
5 
7 
8 
9 

% 

% 
Yo 
Yo 
% 

100% 

index credits. Yourindax credils becomeportof the Conlrocl Volueonce

credited ond con naver be losf or loken owoy.


"kovided bvthc MA-P& AFI-PR& MPT riders.Avoiloble in mosl stotes'


DEATHBENEFIT 
The Deoth Benefitofferco vorie! o{ settlementoPfions.Your beneficiory(ies} 
will hove occessto your conlrocl'sfull volue. Settlementopiionsincludeo 
turnp rr- poyoul,the guoronteed income of onnuifizotion,penolly-free ond 
coniinuediox deferrol if you ore o spouse. The Deoth Benefitis lhe greoter 
of the ControctVolueor Minimum GuoronleedSurrenderVolue ot the deoth 
ol theAnnuilont or Owner,whichwer comesfirst. 

www.om.rkon'eq,ity-@ml 107-D 05/01/o8 aaa-221 .1231 
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ACCESSIBItITY 
a Our onnuities WithdrowolsofferPenohy-ftee 
I up to I 096 of your conlrod volue once 
I onnuollyofterthe first controct onniversory 

l 
-Ihe 

Nursing Core Rider {NCR-2)-ond 
I TerminollllnessRider (TlR-l)', ore for 
t onnuitonlsunderoge 75 ot issue.These 

riders ollow you io withdrow o lorger 
I portion of your moneypenolty free ofter 
I ihe first conlrocl yeor if you become-

confinedlo o nursinghome or suffer o 
lerminolillness.-, 

I TAx TREATMENT 
You moy be subiecl to o l0% Federol 

l penohy if you moke withdrowolsor 
I surrenderthis onnuity before oge 59'14.lf 
r this onnuity is within o quolified plon oll 

distribution!moybetoxoble. Under cunenl 
I tox lows onnuilies grow tox deferredond 
I- on onnuilyis not requiredfor tox deferrol in 

o quolified plon. Any distribulion moy 
couse o toxoble event. Neifher Americon 

I Equiry nor out ogents offer legol, 
I investment,or lox odvice. Pleoseconsullo 

ouolified odvisor for these motters. 

The S&P 500e ond DJIA- Indices do nol 
includedividends. 

I 
I 

"Stqndord & Poor's@, "S&P", "S&P 500-'. 
"Slondord & Foor's 500', ond "500" orelrodemorks 
of The McGrow-Hill Componios, Inc. ond hoY€ becn 
licensed for us€ by Americon Equity Inveslment Lifc 
InsumnceCompony-Thisprodu.l is nol sPonsored, 
endorsod, sold or promoledby 9ondord & Poor's. 
ond 9ondord & Foor's mokes no tcprcsenlolion 
regording the odvisobilityof purchosingthisproduct 

Dow Jones', "Dow Joneslnduslriol Av€rogo^" ond 

il 
"DJlAd ore scrvice morksof Dow Jones& Compony, 
Inc. ond hovo been licensed for use for cerloin 
purposes by Americon Equity Investmenl Li{e 
InsoronceCompony. this product, bosed on lhe 

lt
DJIA', is not sponsored, endorsed, sold or promolcd 
by Dow Jones ond Dow Jones mokcl no 
rcprcientolion regording lhe odvisobility of 
punhosing lhis product, 

I 
This product is nol sponsored, endorsed, sold or 
promoled by lohmon Erothcrs ond lshmon Erothen 
mokcr no .epr€s€ntolion regording lhe odrsobilit of 
purchoringlhis product. 

I107-D05,/01/08 

Bonus Gold,NDE'-,..7.

INOEXEDANNUITY DISCTOSURE 

Americon Equily'sBonus Gold provideson ohernotive for your finonciol 

fufure.Thedesignof thisproduci ollows for long-term occumulolion of money 

you donl onticipole needing in lhe short term. Bonus Gold is o flexible 

premiumfixed indexeddeferredonnuity.Bonus Gold offers: 

1006 PREMIUM BONUS- '1096 
Credited on oll lst yeor Premiums,lhe bonus increosesyour ConkocfVolueby 
os soon os the Conirocl is issued. We don't require onnuitizolionfo keep crediied 
bonusin your ControclVolue.The bonus is includedin lhe colculolion of: 
. Deofh liene{it ' MinimumGuoronleedSurrenderVqlue 
. Cosh Surrender Volue . lncome Accouni Volue 
'hsu€ oges 0-80, 5% bonus ior issuc ogcs 81-85. 

VALUE CALCUTATIONS 
Indexed Volues ore colculoled by: 
. Addinq onv premiums poid plus onycredifedbonus 
. Sublrobingonywithdrowols,includingossociotedsurrenderchorgesond 
. Adding Index creditsto delermine on indexedvolue. 

The totol lndexed Volue is the sum of lhe IndexedVolue colculotions for the Bond, 
Averoged,Poinl to Poinl, ond Monthly Poinlto Poinl Volues. 

FixedVolue is colculqled in ihe some woy excepi inferesl credited is bosed on o fixed 
inierest rote rother fhon on IndexCredif. 

The ControctVolue equsls the sum o{ the Fixed ond IndexedVolues' The Conlroct 
Volue is cqlculoted on eoch conirocl onniversory. 

MINIMUMGUARANTEES 
We sef the Minimum GuoronleadIntereslRole on the issue dote ond guoronlee il for 
lhe life of lhe contrsct. lt is guoronteed lo never be lessthon I%, ond opplies to 
MinimumGuoronteedSurrenierVolueonly. The Fixed VolueMinimum Guoronleed 
lnlerestRote is l%­

TNCOMEEENEFITRIDER 
Thisriderollowsyou lo toke o guoronteed lifelime incomefrom youronnuilywiihoul 
losing conirol of your relirement ossels- Therider: 

LIFETrMC {LIBR-2008} 

.Provideso lifeiimeincome thol youconnoloullive 

. Doesnol require qnnuitizofionlo receive Li{etimeIncomeBenefitpoyments 

.Colculoiesliietimeincomeos o percentogeof lhe IncomeAccouniVolue(lAV) 
bosedon lhe Owner/Annuifonfs ogeot time of eleclion. The IAV is determined 
by toking lolol premiums poid, plus ony premium bonus sccumuloledot 
sileaed iAV roteonnuqllvuntilthe eodiesl of the I Oth ControctAnniversorylhe 
dote LIBpoymenlsbegin,or eitherihe Rider or bose confroclterminoles' 

'Moy hoveo RiderFeJdependingon which IAV rote is selecled We moy reset 
the Rider Fees if vou chooselo restorl vour IAVperiod. 

.Allows you 1o restort the IAV qccumulolionperiod once beiweenthe 5th ond 
I Oth Controct Anniversory

'ls outomoficollyoddedonlyif the Owner qndAnnuitonlorelhe some person 

Beforewe con issue your onnuity conlrqcl,you musl choose your IAV Roteby 
completingthe Lifefime IncomeBenefitRiderAuthorizofion,form # l 103-D. 

' Owner'sInitiols 
Form nrJmbers voryby slote. (NCR-2)ond {TlR'1} not ovoiloble in MA 

HotltE oFFlcE coPY - Ptf,asE D€TACH, slGN' AND IETURN To ADDRESSoil B CK PogeI of 2 poges Not complele without both poges 
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Bonus Gold rNDEx-r-o7' 

CHARGES 
!;;il;;6;;s;s ore deductedfrom vour ConiroctVoluesin the evenrof:SURRENDER, 

l. FullSurrenderor 
2. Wfhdrqwolsin lhe firstYeoror 
S. Wlt dro*"|. in excessof fhe Penohy-freeWithdrowolomounl duringlhe 

periodshownbelow: 
kri5'ie*b'ssne 
hor I 7 I I 6 1 a t0 l2 t3 l l l5 l6 U+ 

Yr 20 t9.5 t9 rtJ l8 
't75 l 5  t )  l 1  l2 l0 I 6 

hot J { 6 7 I 9 l0+ 

h 8 I ) 1 2 I 0 

SurrenderChorgesmoyvory siole. 

The Minimum GuoronleedSurrenderVolueequols80% (or 847ofor issue 

Sf -CStof premiumspoid in thefirstyeor includingthe PremiumBonus' 
"o"toi* AZ.Sy" ony odditionolpremiumspoid ofterthe lsl yeor,minusony 

ftiiaioroft, "toll occumulotedot the Mini-um GuoronteedInterestRote' 

The CoshSurrenderVolueequolslhe greqlerof the-ControctVolueminus 

i"" irr""aui Cnorgesor lhe MinimumGuoronteedSurrenderVolue' Your 

d'$;;;;;"; v;li"-.on n"u"t be lower thon lhe MinimumGuoronreed 

SurrenderVolueof lhe Controd. 

CHOICESAND FLEXIBIIITY 
Vlu it o*" norvtoollocoieyourlotoliniliolpremium Youmoymokeoddilionol 

ore.ium poymtntsin ony omounlond frequencyt$i".![". premiurnlimils' 

ilditionol'ptemiumsoreoutomolicollycreditedto th-eFixedVolue Theconlrqct 
moneviEJri,iii'f;.iti ti"tuilitybvotto'"ingvouio trons{er in oroutofonv 

iiditionolpremiums tolheFixed 
"".f't

Jif"" .i .."t.ct onniverscry credited 
Vqluecon be tronslerredlo olher voluesot thol lime'

. Theminimuminitiolpremiumis $5,000'

. Theminimumollocotionfor eochvolueis $I ,000'

. Th; ;ffi; tionsferro seleclo newvolueis l0% of theConlroctVolue' 

Nino intereslcreditingmethodso{furo voriely

of choices.Foro detoileddescriptionof eoch

irediting methodrefer1opoge4 of brochure' 

TOTAIINIIIAI. 

Thisdisdosureis inlendedlo summorizethisAnnuity' 
ConsuhyourConlroctfor specificlermsondconditions 
of yourAnnuity.Annuityconfrochore productso{ the 
insuronceindudryond ore nol guoronteedby ony 
bonkor iruuredbytheFDIC.1007oof yourpranium 
is oppliedto thii conkoti. Your ogenl is poid o 
commissionfrom AnrericonEquily. 

lf vou ore rePlocing on exisling conlrocf, 
corafullycomporc the b€nefirs of the proposed 
conlrocl with your existing controcl to €nsure 
your dacisionis in your besf inlcresl. 

I hovereod ond receivedo copyof thisdocument 
ond o copyo{ the NAICBuyer'sGuideto Indexed 
Annuities.*;' I undersiondI om opplying {or on 
indexedonnuiiv ond lhot posl Interestond lndex 
oclivifvis not iniendedto predid {utureoctivity l 
olso ocknowledgethot lhis onnuily meets my 
finonciol obieclivesond thot o full surrenderor 
withdrowqlsover penolly{reeomounttokenwifhin 
lhe Surrender Chorge Period will result in 
SurrenderChorgesbeing ossessedond potentiol 
lossol Premium. 

Owner's Signolure Dole 

Joinl Owner's Signoture Dote 

AoentsStqtement- | cerlit thot lhove providedo 
.{py of thisdocument"' to fheoppliconlond I hove 
rnod"no ptoaites or ossuroncesregordingvoluesof 
th€ controcl,nor hove I mode slotemenislhol dffer 
fiom lhisdiscloeure. 

Agcnt's Signolurc Dofc 

Agcnl's Slolo LiccnseNumbcr 

: 

ll

il

l 
e 
I 
I 
I 
I 
ri 

: 

l!


I

I


I TroditionolFkedVolueInieresiRole 
2 S&P500 AnnuolL4onthlvAverogew/CoP & 
3 S&P5OOAnnuolMonlhlyAverogew/PR** 
4 S&P500 AnnuolPt.to Pt.w/ Cop & AFR 
5 S&P500 AnnuolPf.io Pt.dPR" 
6 S&PMonthlyPt.to Pt.w/ Cop & AFR*. 

PREMIUMAI,IOCATION:


i Do""Annrol MonlhlyAverogew/Cop & AFR 
8 DowAnnuolPi.to Pt.dCoP & AFR 7 

9 LehmonBrothersU.S.AggregoleAnnuol I
8 

Pt.to Pf./ CoP ond AFR 

You will hove lhe benefit of on onnuol resel of 

I 
2 
3 
4 
5 
6 

Yo 
oa 
To

Yo

% AMOUNTOF PREMIUMRECEIVED 
% 
oa 
oa 
Yo'r00% Owner's Nome 

i"a"r.t"Jir. Your index credils become port o{ fhe Controcl Volue once 
L,lOTEcreditedond con neverbe loslor loken owoy' 

"Providcd by thc ^'{A.PR,APr-PR& MPTriders Avoilobl€ in mosl 5lote6' 

DEATHBENEFIT 
ii! tiuoff, S"*tit oflerso vorietyo{ settlementoplions.Yourbeneficiory(ies} 

n itt ho"" o.""tt lo your conlroci'sfull volue' Seitlemenloplionsincludeo 
' 

lumpsumPoyout,the guoronleedincomeof onnuilizotion,penolty'freeond 
,-,i. '-..-s ;^: )^r^."^t;1.,^,,-.- ^ "^^"ra TheTheDedthBene{itisBene{it theistheoreoler..iii"r"J i* a"tlrrol 

'i{ 
youoreo spouse' Deoth. greoler 

.ilfr" C."r-a V.lue or Minim,r- GuoronteedSurrenderVolueot thedcoth 

;f theAnnuitontor Owner.whichevercomesfirst' 

il07-Dos/or/o8 | **..,Y*,,,,, 

Am€fton Equit Inv..lrrcni 
lifc Intutorc. Com9ony 

2O.Box7t216 
Dcl fnoincr, loto 5O325
*'*';!?:Tr?i;'illlffi6ll 

sEEyoun coNtucr FoRcuaENl rNT:tlsT. c^rs, f firct?Altofi ANo AssEtFEEtATEs. Foge2 of 2 poge.. Nol comPlelewilfioul bott poeec ; 
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.This 

$160,000


$l50,o0o


$l4o,o0o !r!6,rrr I ar'['u 

$t30,000 irn'!{E 

$120,000 

$l t0,000 

9t00,000 

990,000 

980,000 

$70,ooor998'r999 2000 2001 2002'2003 2004 
(oc/3o/eal 

Yeqr 

l1z''',, 

A'trral lLnddt

Ar.ttfo {lfld.r.l


--F

slt 300' 

o 
,||ininlum Grr.|qt d 

Contn.d l6lur 

2005 2006 2007 

smph b bosed oft odnl c'Ediled'ot6 
fo. th€ p€rit $o|Ni on lhe hda< I Frod|,cl, 
whid is ro lorqs aroihble f.r sol€­

A HISTORY OF AMERICAN EQUITY'S 
rNDA(-1* (9/3OD8 - 9/3O/O7)h.ffi#:,rm;

"S'iondord& Foorf', 'S&P', 'S&P stx)'",
This history of Amerimn Equity's Index-l 
lndexed Annuity demonstroles theffiJ*}"H'Lfrtr

lor u6e by ArEricon Eqdy lmEtn r, |.lrh powerfulbenefiis of Indexed Annuities wilh 

Itr#'ffidiffi# 
lhe onnuol resel inlerest crediting design. 
All of our current producls offer onnuol 

'iok€i rE .Eprssednio.r r.€o'ding i'\e resefdesign os well. The Indor-ldid exocfly 

fffiH'ff##whot it wos supposd lo do... give the 
Coniroct Owner the opportunity to 
occumulote volue bosed on the 

NOW THATS HAVING YOUR CAKE 
AND EATING IT TOO! 
Tlpse resk slrouldnoi be on indicotion thot 
Indorcd Annuilies will beot fte S&P 50tr 
anerytime. this simply demordmbs lhe 
eftaiwness of Inder@dAnnuili* in rcors 
when lhe S&P 50Oe wos negolire. 

SunenderChorgesopdy fo surrendercor 
withdro'.rolsioken in otcess of the {ree 
withdrowolprovisionduring lhe Surrender 
ChorgeFariod. 

|.reihcr Ameriln fquily lr.,$tnorr Ufc 
InsomnceCompony u ody of drr og.r'ts 
giv. hgdl, tox or tuwcstnrarl odvice. 
Conrrll rotr onn personol odyitor 
'Ego'din€ lh€6e n'qlbR. 
lrdoed Annuitics 616 produds of the 
ifturon€g indud.y ord ore nol gudrsnti.d 
byany bonk, o. in$,6d t *!e fDtC. 

oppreciotion of the S&P 500' Index, 
without thc risk of loss of Premium in yeors 
rvhen lhe S&P 5000 wos n€gotive. All of 
this supporled by o Minimum Guoronlee. 

I 
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fot a secure Retirement I 

t
Bonus Gold 

(INDE"X-1-07)" I 
It is the AmericonEquitydreomto help Amerimnsenioy their I 
relirementyeorswithfinonciolsecurity'Wecore obout providing 

products ihol prolecl you ond your {omily' Our- Iore commitedio ensuring peoceof mind employee/o,,rners 
froi your retirement firlure. Our commitmentlo unsurpossed 

service ond slrong conlrocl onner benefits hos ollowed 

AmericonEquilyto orperience consisieni,record growth in- t 
our induslry.In'focl,we'rethe number 2 oll-time producer of 

indo<onnuilies.n 

Whenyoubuy on AmericonEquityonnuity,youore buying 
o promise, o promise lhof wewill oh,vop belhere whe"nfou. 
needus, lf you'wonlon onnuitylhol con ofler you sofutyof 

whenyoupremium. {iexibility, tox odvonloges, occessibilify 
needit ond o choncefo horre o lifutinreincome,we hoveil' 
'We'rethe One" lo offer you diverse finonciolplonning 

choicesfor your reliremenldollors. 

'*Nol ovoiloblein oll stotes' SeeProducDisclosuresfor 

further detoils. 
*AdvoniogeComPendium. 

DJ, t{obb, CEO 

5000 Wellown PhtY 
Wcst Dcs A4oincr, lA 50266 

A88-221-1231 r 515'221-99/t7 (fqx) 
wvrrv.omcrien-oquilY.com 





Thankyouforyoutinterest INDEKinthe SAEETY l0 
annuityfrcn 0MFinancialLife Insurance Conpany. 
SAFETY l0 has an adaptable olINDEX conbination 
intercstoptionsfotyourrctircnent dollarc, andoffers 
teffificguarcntees,suchas a nininun guaanteed 
sufiendetvalue that is l00o/oofyour preniums 
conpoundingat 3% (lessa sunendet charge).0n the 
fixedoption,the initial interestnte is EUARANTEED 
lor seven years,and is guannteedto be equal to ol 
greaterthan 3o/o fot the life ol the policy!Atltlitionally, 
youhave the security ofthe annual reset featurc,wherc 
any account gainsarclocked in at the end of each 
yeat- youraccountwill nevet decrease in value! You 
also have iders to address unexpectedcontingencies 
suchas unenploynent, diagnosisof a terninal illness 
or nurcing hone confinenent. 0M Financial Lifehas 
preparcdthis sunnary to help youunderstandSAFETY 
INDEXlo's nany options and advantages. Please 
contirnyourunderstandingby signing the enclosed 
c o nf i mati on state ment. 

AFixedlndexedAnnuity 
SafetyIndex 10 is a flexiblepremiumdeferredinterestindexed 
annuitywith four indexed interestoptionsand one fixed interest 
rateoption. Safety Index10isdesignedto be a long-term 
retirementsavingstool with many features to help you reach 
the standard oflivingyou want duringyourretirement. 

Tax Advantages 
Althoughan annuity does not eliminateyourtax liability on 
interestearnings,under current tax law all interestrncome 
earned accumulates on a tax-deferredbasis. This tax deferral 
is currentlyavailableonlyto individual andjointowners, 
notto corporations ivid uals, under mostor othernon-ind 
circumstances. to funda tax-qualified Whenpurchased 
plan,thereis no additional tax-deierralbeyondthatalready 
providedby the plan;however,theremaybe other benefits 
worthconsidering. 

0ptions 
SafetyIndex 10 offers a choice offive interest crediting 
options.Theseoptionsarel-year monthly point-to-point 
with a cap, 1-yearannual witha cap, l-year 

AChoiceof 5 lnterest-Clediting 

point-to-point 
monthlyaverage monthly with a with a cap, 1-year average 
spreadand a fixed interest option.On the application, you 
canallocateyour premiums these Youamong five options. 
mayreallocateyouraccountvalue between optaonsthese on 
eachannuityanniversary. rates to change Interest are subject 
exceptasguaranteed. 

I 
hdex Interest Ioptions 
lf youchooseto allocate someor all ofyour premiums to the 
index interest options,yourinterestcreditswill be credited 
annuallybasedon formulas tochanges Ilinked inthe monthly 
averaged valuesorpoint-to-point in the index, with each option 
subjecttoeithera cap rate or spread rate. The caprate is the 
maximumpercentage aspartappliedon each anniversary 
ofthe total calculation index cr €dit.for the annual interest I 
Thecap rate is declared in advance. Thespreadrate is a 
percentage whichis deducted aspartofdeclaredin advance 
the calculation of the annual indexinterestcredit.The monthly I 
point-to-point are subject to a cap that will never index changes 
be less thanoneDercentDermonth. 
The annual point-tcpointandannualmonthlyaverageindex I 
changesaresubjectto caps thai will neverbe less than three 
percentper year. Theannualmonthlyaverageindexspreadrate 
willneverbegreaterthan nine percentper year. Theseindex Iinterestoptionsmay result in no interest credits,but the credit 
will never be less than zero. 
lndex interest creditsare not calculated or credited between Iindex interest crediting consequently,dates; amounts 
surrenderedbetweenindexinterestcreditingdateswill not 
earn any interestcredits.Any int€rest credit is applied toyour Iannuityonits annual andis locked-in, anniversary so future 
decreasesinanyindex will not affect the interest already 
creditedtoyourannuity. IFixedlderestCtediting 
lf youchoose some to the to allocate or all ofyour premium 
fixed-interestoption, interest is credited daily. The issued Iannuitywillshowthecreditedinterestrateapplicableforthe 
first seven years. period,After the initial guarantee we will 
declarea new currentrateannually credit less Tandwill never 
than 3%. 

Minimum Surrender (MGSV)Guaranteed Value 
YourSafetylndex10annuity a protectivecontains floor that 1 

value for the 
index interest options. guaranteed 
increaseswith interest onyourcashSunender 

The minimum surrender 
valueon a {ull surrender is 100% o{ premium,plusdaily I 

charges. 
MGSVis reduced and adjusted 
interestaccruingat 3% less any current surrender 

bypriorwithdrawals forany 
reallocations. I 
Pavmentin the Event of Death or 
Aniruig Payout 0ptions 
Shouldyoudie before electing to receive incomepayments, I 

namedin 
yourannuity.ll youchooseto receive annuitypayments,and 
the annuity date is after the fifth certificateanniversary,we 

theaccountvalue will be paidto the beneficiary 

I 
wll applythegreaterof the account valueor the minimum 
guaranteedsurrendervalueto the annuityoption then in effect, 
lf the annuity date is before the fifth certificate anniversary, we t 
will apply the greaterof the surrender valueor the minimum 
guaranteedsurrendervalueto the annuity option then in effect. 

Iare based upon the claims payingabilityof the issuing company Guarantees 
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TAccountValue 
The annuity's accountvalue before the annuity date consists 
of the fixedinterestoption'saccountvalueplusthe indexed 
interestoptionsaccountvalue. 

SurenderValue 
For a full surrender, valueisthegreaterthe surrender oi: 
. Total account value, less sunender charges;or 
' Totalminimumguaranteed valuesurrender 

orFees 
Therearenoinitial sales or fees. full initial 
No Init ial SalesCharges 

charges Your 
premiumis available to earn interestfrom the date your 
annuityis issued.Annurties with an issuedate of areissued 
the1st.8th.15th and 22nd of each month.Premiumchecks 
will be heldwithoutinterest, availableuntil the next issue 
date.Inorderto be issued with the next available issuedate, 
applications no later than 5:00p.m.(Easternmust be received 
time)hvobusinessdayspriorto that issuedate. 
For special rules about issuedatesthatfall on holidays or 
weekends, OMFinancial initialcontact Life.The minimum 
premiumis$15,000andthe minimum to any option allocation 
is$2.000. 

Interest Works 
one-Year with a Cap 

How Index-Linked Crediting 
Mon$ly Point-to-Point 

The monthly point-to-pointindexchangeis determined by 
subtractingthepriormonth'sindexvaluefrom current month's 
indexvalueand dividing it by the priormonth'sindexvalue.lf 
this results in a positive index change monthlypoint-to-point 
and is notmorethanthe declared then it is used caD, as the 
indexchangefor that month. lf it is more thanthe declared 
cap, then we use the declared cap as the index change for that 
month.Negative point-to-point changesmonthly index are also 
aDDlicable. 
Anindexchangeforeachmonth is captured overa 12-month 
period.The sum of the 12 monthly changesindex will be the 
indexcreditrate on the indexcreditingdate.The index credit 
rate is multiplied by the option's accountvalueto determine 
the index interest credit. 

with a Cap 
Theannualpoint-to-pointindex change is determined 
one-YearAnnualPoint-to-Point 

by 
subtractingtheprior year's index value from the current year's 
indexvalueand dividing it by the prior year's indexvalue.lf 
thisresultsin a positiveannualpoint-to-point andindex change 
is not morethanthe declared cap, then it is used as the index 
changefor that year.lf it is more than the declared cap, then 
weusethedeclaredcapas the index change for that year. 
A negative annualpoint-to-point isnotsubjeciindex change 
to a cap.The index change willbethe index credit rate on the 
indexcreditingdate.The index creditrateis multiplied by the 
option'saccountvalueto determine the index interestcredit. 

one-YearMonthlyAvengerV a cap 
The index valuesare measured intervalsat one-month from 
the month after the prioranniversaryto the month of the 
anniversary is the average inclusive.The index average of the 
index values of the twelve monthsduring each y".at.The index 
change(which on the anniversary) is calculated is the index 
averageminus the index dividedvalueon the prioranniversary; 
by the indexvalue lf theindexon the prioranniversary. change 
resultsina positiveindex change and is not morethanthe 
declaredcap, then it is used as the index change for that year. 
lf it is more than the declared cap, then weusethe declared 
cap as the index change for that year. formulaThis "averaging" 
helps smooth out the index values us€d to calculate yourindex-
linked interest rate,which helps protectyourinterestrategains 
from severe declinesintheindex during the interestcrediting 
period.This averaging methodmay also reducethe amount 
of interestthat could be earned if the index rises steadily 
throughout or increases at the end of the year.theyear sharply 

onFYealMonthly with a Spread Ayerage 
The index valuesare measured intervalsat one-month from 
the month after the prioranniversaryto the month of the 
anniversary The index average ofinclusive. is the average 
the index values of the twelve monthsduring each year.The 
index change (whichis calculated is the on the anniversary) 
indexaverageminus the index valueon the prioranniversary; 
dividedby the index value on the prioranniversary.A spread 
rate,declaredannually,is deducted from the indexchangeto 
determinethe final indexcredit. formulaThis "averaging" helps 
smoothoutthe index values usedto calculate yourindex-linked 
interestrate, which helps protectyourinterestrategainsfrom 
severedeclinesin 
the index duringtheinterestcreditingperiod.lf thespread 
rate reaches 9%,the option would be suspended,and any 
fundsinthis option will be allocated acrossuniformly the 
remainingindex interest options. 

Youarcpurchasinge fixed index annaiu tltat prcvidesnininun 
gaannleedstrn?'ndcrvalues.YoushouldundeBbndh|wyour 
nininun guannMedsufiendetvaluesare debmined eml dE 
/€'aatrcsof the pmdactthat arc ased to thtemine tlE values, 
Evenflroughtie yeluesot the annuity nay be afhcEd by extenel 
imlices, dris pmductis not an invesfi,rent in flre 
stockna el and does notpanicipatein any stock, bondot 
indexedinyesfrrrents. 



ExamPles 
Thefollowingexamples to be representations 
Hypothetical 

arenot intended 
ofpastorfutureperformanceof Safety Index4' These 
examples capsandindexvaluechanges.usehypothetical 

index 
Assume rises Safetylndex4's index-linked 
Sbadilyincleasing 

theindex steadily. 
formularesultsin the tollowinginterestcreditformonthly 
point-tGpoint, average, point-to-pointmonthly andannual 
index opttons. 
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index 
Assume rises Safetylndex7's index-linked 
Sharylyincreasing 

theindex sharply. 
Jormularesultsin the following creditfor monthly interest 
point-to-point, average, point-to-pointmonthly andannual 
indexoDtions. 
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anda sharp dtop he index 

I Assumetheindex rises steadily, sharplydrops and then sharply 
increas€s.SafetyIndex 4's indexiinked formularesultsin the 
followinginterest point-tGpoint, 

SEadilyincrcasing an 

credit for monthly monthly 
average, index options. and annual point-tcpoint 
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index 
Assumethe index decreases theyearand ends with 
Decreasing 

throughout 
a decrease. 4's index-linked wouldresultSafetyIndex formula 
in a 0.00% credit instead of a negativecreditfor each of your 
four interest-crediting options. 
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With the annual resetfeature,all gainsfromprevious
t yearsarelocked in - youraccount will never decrease 

aslongasno withdrawals are made! 
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Gharges 
The surrender applies onfull or 
WhenSurrender Apply 

charge for the first 10 years 
partial (withdrawals), the annuity sunenders andin calculating 
payments it does not apply under the conditions belowunless 

ChatgesSunendet 

Surrender

Annuity Year Percentage


1

2

J 

A 9%

5 41"

6 7%

7 61"

8 5%

9

10  3%

11  o%


The surrender chargeequalsthe surrender chargepercentage 
for the applicable by the amountyearmultiplied of account 
valuewithdrawn.Pleasereviewyourannuityfor the appropriate 
sunender schedule.charge 

Do Not Apply 
Surrender 
WhenSurenderCharges 

chargesarenot deducted from the account value 
whenyourequesta surrender if any of the followingbenefitsor 

I 
of Withdrawals 

Withdrawals to income are I
Taxation 

may be subject tax.lf withdrawals 
made before age 59%, they alsomaybesubiectto an IRS 
penaltytax.Please yourtaxadvisor yourconsult regarding 
uniouesituation. I 
Minimum DistributionsRequired 
Certaintaxqualifiedannuities to minimum are subjeci required 
distributionswhichgenerally thatdistributionsrequire begin T 

of age 70'l, and that amounts 
paidtoyouovera periodnot longer thanyourlifeexpectancy. 
no later thanyourattainment be 

Annuity 
This annuity includes period. means 
RighttoExamine 

a right of examination This 
thatwithinthe specified afteryoureceive Itimeperiod your 
annuity,youmay return the annuity a refund and receive of 
100% of the premiumpaid,minusanypriorwithdrawals. 

FinancialSecurity 
Yourannuity areguaranteed by OM Financialvalues solely Life 
InsuranceCompany.As a Legal Company,reserve OMFinancial 
Life is requiredby state regulation reserves toto maintain equal t 
orgreaterthanguaranteed values.surrender 

Questions? I 
call our service 

at 888-513-8797. 
lf youhaveanyquestions, center 

Isituations,whichmay be providedby rider, areissuedaspartof 
or apply toyourannuaty: 
1.You surrender 10% or less of the accountvalueas of 

thepriorpolicyanniversary, previously tless any amounts 

surrenderedin the current policyyearwhich were not subject

tosurrender
charges. 

2. You exercise an annuity optionafter the sth anniversary T 
orlater. 

toa licensed home than

60daysand the confinement after the first annuity


3.Youare confined nursing for more 
begins I 

year(thesurrendermust be made duringtheperiodof 
confinement). 

4. A licensed physiciancertifiesthatyouhave been diagnos€d Iwith an illness or condition yourlife expectancy that causes 

to be less than one year(thediagnosismust be at least one

yearafter the annuity'sdateof issue).
 Ibegan 

continuedfor at least 30 consecutive 


5. Your unemployment after the date of issue, has 
days, and you


areundertheage of 65 at the time of yourrequest

(thesurrendermust be made duringtheperiodof
 I 
unemployment). 

6. Whenthe death benefitispaid,unlessthe spouse of the 
first owner todie continues of the annuity ownership and t 

surrenders 
Notethat if youfully sunender or exercise 

subsequently the annuity.

the annuity one of


the options because described theof the circumstances above, I 
surrender will equal thegreaterof the account valueorvalue 
the minimum surrenderguaranteed value. t 
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Thisdoo,rmentis mt a legal cor{ract. For tE o(acl bflIB and conditions,
rcfer b tle corrtracL 

(ma);FGI- FPDAST€ (M4); FGL FPDA-ST FGL FPoAsTc (m4) 1o10siet al. Forn Numb€{s: FGL FPDA-ST {m4) 10-10s; 

Interestrates subject to change and are effective annualrates. 

Indexedinterest rates are subiect to a cap 
Annuitiesare a long-term investmentto help with retirement income needs. t 'Standad& Poo/s"",'S&Pd, 'SEP 50(P", Companies, br'shndad & Poo/s 500 and '500'areHemafts of1he Mccraw.Hill lnc. and hat/e been lhens€d 
use by OM FrEncid Life Insrrance Comparry. e{dorsed, orFotmtedbyStanddd & Pmis nrakesTtc prcdudisnot sponso€d, sold, & Pm/s and Sbndatd m 

I 
reges€ntabn legaldinghe advisati$ty fB ptodud.ofpurdEsing 

Company, MD-Polijss bsued by OM Finarcial Lib Insunnce Bahimore, 

t 
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1. Reviewthis brochure with the custome(s). T 
2. Have the custome(s)signand date the Confirmation Statement. 

3. In the box marked"ForAgent Use", fill-in your name andaddresq and sign' I

4. Detachandreturn the Confirmation Statementwith the application to OM FinancialLife.


tl thk h a 40J(b) fSA tratt{er u roltwer,p/easerna*ewre tie "Purpv- of Anruitf blcr* of the +plir:it:nn I* Iikethis:
 I 
IRA O SEP oDTax-Sheltered 

Plan ; ;0i-* o other (speciry type): IO Nonoualified O Traditioml O lM IRA Annuity 
ptan 

-
lifeinsurance poliqP O Yes ONo 

Will the annuity appliedbr replaceor change anexistinglifeinsuranc€ poliqn O Yes O No 
Doyouhavean existing orannuiiy 

or annuity 
It a 1035Exchange aftacharyl:tcable Anount$ot 90-21Tftnsfer, forms TEnsfer/Exdange 

Prcmium 

(premium 

Initial/Single Paid: 

paidwith applicalbn) I

I


ConfirmationStatement 

Iplease sign below to indicate your understanding. This form must be detached and returned with the aPPlication to 

oM finatrcial Life. 

I

By signing here,you are telling usthatyou haveread this summary and understand the d€scriptions of the Safety Index 10 indexedannuity


or promisesregarding
f"atuies.iou arealsotellingus that neitherOM FinancialLifenor your agent hasmade any Suarantees futureindex I 
values,indexchanges,index credits or interestratesunder the annuity. 

I understandthatthe Company offersindexannuityproductswith different featuresandbenefitsand that I can al:o applyfor those producs by 

contactingthe Company or one of its agents. I

Date
 I 

-=-Date­
!lPnalut€ ol Jolnl lrwner, lr any 

I

ForAge|,[ Use:


The agent hasreceiveda copy of,has carefully readandhas complied with the Safety Index 10 Agent TrainingManualand the OM I

FinancialLifeMarketCondudCuide.


SiSnatureol A8enl I

I
tr Option 1 tr Option2


ADLF 5s67 (07,2006) SafetyIndexl0 Rev. l0-2007
 I 



I AnnuityApplication Produc[ Safetv lndex 10 O SPDA a FPDA 

I Joint O,vfler (ifany): 

SSNor TAX lD: SSNorTAX lD: 

o Male O Female Birth Date: O Male O Female Birth Date:


I Owner(s) Address: Address:


I PhoneNo.:( PhoneNo.:{ 

(ifany):Jointconlingent

T Annuitant(s) SSN: SSN: 

(itotrc( than O Male O Female BirthDate: O Male O Female Birth Date: 

I 
Ownel Address: Address: 

Beneficiary primaryContingent 

I O O Name SSN 

t 
O O Name SSN 

O O Name SSN 

O O Name SSN 

AnnuityO Nonqualified O Traditional IRA O Roh lM O SEPIRA OTax-Sheltered 

I life insurance poliqn O Yes O No 
Wll the annuity appliedfor replace life insurance policy?O Yes O No 
Dopu harrean existing or annuity 

or drange an existing or annuity 

I 
Replacement ffa 1035Exdange Transfet, applicae torns. Transfer/E)change ot 90.24 attach Amount$ 

Policv/CerlificateNo.: 

Pemium 
paidwithapplication) 

1 Year S&P500 Index - MonthlyPt-tGPtdcap -% ofpremium InitiaUSingle Paid: 

Option AW. w/cap 
ot Premium/ 1 Year S&P500 Index - Monthly % ofDremium 

(premium 

trh*ed"f*f6i/affe 1 Year S&P 500 lndex- AnnualPt-b-Ptw/ Cap _% ofpremium 
Minimum peroption.ot$2,000 

I 
'JanFl,|wi*J Ute percenhgeshrrtaftfuWny. 1 Year S&P 500 Index - liilonthlyAvg.w,Spread % ol Dremium Whole only. 

Musteoual100%­

t 
FixedInterest 

Special 
lnstructions 

| (We)have made To UE best of my (our)knowledge the statements arecomplete,readthe statements in his application. andbelief, made true, and 

I 
oneily remrded.| (We)undershnd of frris 

tomodiry
application will fom a 

issu€d.
partof any annuity the annuity until$at a copy page issued; will not hke effect 

deliveredto the Ownec and no agent has the authodty any annuity 

company 

application or stabment of claim containing any materially hlse infomation torthepurpose 

FraudWarning Notice: Any pesonwho knowingly andwith inbnt to defraud anyinsurance or other peEonfiles an 

for iniurance or conceals ofmisleading, 

I irifbrmationconcemingany fact naterialtheretocommiba fraudulent insuranceacl which is a ctime and may subjecl suchpeFonto 
criminaland cMl p€naltios. 

I 
+ Signedat 
+ Srgnature(s)of Owne(s):

'+ Signature(s)
of Annuitant(s):


Agent Use Only: Doesthe applicant lifeor annuity o Yes o N0


I 
haw an existing policy? 


Tothe best of yourknowledge,doesthis application or fiange exisling orannuities?
replace life insurance O Yes O No

I attest that I have all signatures.
witnes€ed 

Agent'sSignature: Date: 

I 
PrintAgent'sName: OMFinancialLileAgent#: 
AgenfsPhoneNo.:( ) AgentsFax No.: AgenfsEmailAddress: 

I ADMTN Rev. 02-2007 521,r(2005) 







Thankyoufotyou intercst in the SAFETY 7IN0EX 
annuityfron 0M Financial Life lnsurance Conpany. 
SAFETY 7has an adaptable ofINDEX conbination 
interestoptionsforyou rctirenent dollarc, andoffers 
terific guarantees,suchasa nininun gua@nteed 
suftendervaluethat is 100%ofyour preniuns 
conpoundingat 3"/o (lessa surrender charge).0n the 
fixedoption, the initial intercst nte is GUARANTEED 
fot seven years,and is guarcnteedto be equal to or 
greatetthan37" fot the life of thepolicy!Additionaily, 
youhavethe secuilty of theannual rcset featurc, 
whereany account gainsare locked in at theend 
ol each year- you accountwill nevet decreasein 
value! You also have iders to addrcss unexpected 
contingenciessuch as unenploynent,diagnosisof 
a teminal illness or nurcing honeconfinenent.0M 
FinancialLifehasprcparedthis sunnary tohelp 
youunderctandSAFETY 7'snany options INDEX and 
advantages. confirm byPIease you underctanding 
signing the enclosed confirnationstatenent. 
AFixedIndexedAnnuity 
SafetyIndex 7 is a flexible premiumdeferredfixed indexed 
annuitywith four interest indexedoptionsand one fixed interest 
rate option. Safety Index 7 is designed to be a long-term 
retirementsavingstool with many features to helpyoureach 
thestandardof living youwantduringyourretirement. 

Tax Advantages 
Althoughan annuity does not eliminateyourtax liabilityon 
interestearnings,under current tax lawall interest income 
earnedaccumulateson a tax-deferred basis.Thistaxdeferral 
is  current ly  avai lab le andjo intowners,onlyto ind iv idual  
notto corporations under most or other non-individuals, 
circumstances. to fund a tax-qualified Whenpurchased 
plan,thereis no additionaltax-deferralbeyondthatalready 
providedbytheplan;however,there may be other benefits 
worth considering. 

A Choice of 5 Interest-Crediting 0ptions 
SafetyIndex 7 offersa choice of five interest crediting 
options.TheseoptionsareL-year monthly point-to-pointwith 
a cap, 
1-yearannualpoint-to-pointwitha cap, 1-year monthly 
averagewith a cap, l-year monthlyaveragewith a spread 
anda fixed interest option.On the application, youcan 
allocateyour premiums among these fiveoptions. You may 
reallocateyouraccountvaluebetweenthese options on each 
annuityann ratesare subject to change iversary.lnterest 
AY.pnt  rc  o t t2 ra^ teed,  

Index Interest 0ptions 
lf youchooseto allocatesomeor all of yourpremiumsto the 
index intelest options,yourinterestcreditswill be credited 
annuallybasedonformulaslinkedto changesin the monthly 
averagedor point-to-pointvalues in the index, with eachoption 
sublect to eithera cap rate or spread rate. The cap rate is the 
maximumpercentage aspartappliedon each anniversary 
of the total calculationfor the annual index interest credit. 
Thecap rate isdeclaredin advance. Thesp.eadrateisa 
percentagedeclaredin advance which is deducted aspartof 
the calculation of the annual indexinterestcredit. The monthly 
point-to-pointindexchangesaresubjectto a cap that will never 
be lessthan one percentpermonth,Theannualpoint-to-point 
and annual monthlyaverageindexchangesare subject to caps 
that will never belessthan three percentper year. Theannual 
monthly average indexspread rate will neverbegreaterthan 
ninepercentper year. Theseindex interest optionsmay result 
in no interest credits, but the credit will neverbe lessthan zero. 

Index interest creditsare not calculatedorcreditedbetween 
index interest creditang amountsdates;consequently, 
surrendered index interest dates will not between crediting 
earn any interestcredits.Any interest credit is applied to your 
annuityon its annual anniversary sofutureandis locked-in, 
decreasesin any indexr,i i l l not affect the interestalready 
creditedto yourannuity. 
Fixed Interest Crediting 

lf youchooseto allocate someorall of your premium to the 
fixed-interestoption, interest iscrediteddaily. The issued 
annuitywillshowthe credited interesirate applicable forthe 
first seven years.After the initial guaranteeperiod,we will 
declarea new currentrateannuallyandwill never creditless 
than 3%. 

Guaranteed ValueMinimum Surrender (MGSV) 
YourSafetyIndex7 annuity containsa protectivefloorthat 
increaseswith interest on yourcashsurrendervalue for the 
indexinterest surrenderoptions.The minimum guaranteed 
valueon a full surrender is 100% of premium,plusdaily 
interestaccruingat 3% lessany current surrendercharges. 
MGSVis reduced and adjusted bypriorwithdrawals for any 
reallocations. 

Payment ofDeathinthe Event 
orAnnuityPayout0ptions 
Shouldyoudie before electingto receiveincomepayments, 
the account value named in will be paidto the beneficiary 
yourannuity.lf youchooseto receive annuitypayments,and 
the annuity date is after the fifth certificateanniversary,we 
will apply thegreaterof the account valueor the minimum 
guaranteed valuesurrender to the annuity optionthenin effect. 
lf the annuily date is beforethefifthcertificate weanniversary, 
will apply thegreaterof the surrender valueor the minimum 
guaranteed valuesurrender to the annuity option then in effect. 

t 
T 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

Guaranteesare based upon the claims payingabilityot the issuing company. t 



l 
AccountValue 

I Theannuity'saccountvaluebeforethe annuity date consists 
ofthefixedinterestoption'saccountvalueplusthe indexed 
interest account 

I 
optaons value. 

SurenderValue 
Fora full surrender, value of: 

I 
the surrender isthegreater 

. Totalaccountvalue,less sunender charges;or 
surrender. Totalminimumguaranteed value 

I 
No Initial Sales ChargesoI Fees 
Thereare no initial charges Yourfull initial sales or fees. 

premiumisavailable interest
to earn from the date your 
annuityis issued. are issued dateofAnnuities with an issue 

I 
the 1st, 8th, 15th and 22nd of each month. Premiumchecks 
will be held without interest, availableuntil the next issue 
date. In orderto be issued issuewiththe next available date, 
applicationsmustbereceived 

I 
no later than 5:00 p.m.(Eastern 

time)two business dayspriorto that issue date. 
Forspecialrulesaboutissuedatesthat fall on holidays or 
weekends. OMFinancial initial 

I 
contact Life.Theminimum 

premiumis$15,000 allocationandtheminimum to any option 
is $2.000. 

I HowIndex-[inked CreditingInterest Works 
one.YearMonhlyPoint-to-Point 

I 
with a Cap 

The monthly point-to-pointindex change is determined 
by subtracting the priormonth'sindex value from current 

I 
month's index value and dividing it by the priormonth's 
indexvalue. lf thisresults in a positivemonthlypoint-to-point 
indexchangeand is not more than the declared cap, then it 
is used as the indexchange for that month. lf it is more than 
the declared cap,thenweusethe declared cap as the index 

T changeforthat month. Negative monthlypoint-to-pointindex 
changesare also applicable. 

An index changefor each month is capturedover a 1z-month 

l period.The sum of the 12 monthly indexchangeswill be the 
indexcredit rate on the index credrting date. The index credit 
rate is multiplied by the option's accountvalueto determine 

t the index interest credit. 

0ne-YearAnnual witha CaD 

t 
Point-to-Point 

Theannualpointto-pointindexchangeis determinedby 
subtractingtheprior year's jndexvalue from the current year's 
indexvalue and dividing it by the prioryear'sindex value. lf 
this results in a positive indexchangeannualpornt.to-point and 

I is not more than the declared cap,thenit is usedas ihe index 
changeforthatyear.lf it is more than the declared cap, then 
we use the declared cap as the index change forthatyear. 

I A negative annualpoint-to-point is not subjectindex change 
to a cap, The index changewill be the indexcredit rate on the 
indexcreditingdate.The index credit rate is multiplied by the 

I option'saccountvalueto determine the index interest credit. 

I 

0ne.YearMonthlyAveragewithacap

The index values atone-month from
are measured intervals 
the monih after theprioranniversaryto the month of the 
anniversary The index average of the inclusive. istheaverage 
indexvaluesof the twelve monthsduringeachyear.The index 
change(which on the anniversary)iscalculated istheindex 
averageminusthe index ontheprioranniversary;value divided 
bytheindexvalue lf the index on the prioranniversary. change 
resultsin a positive change than the index and is not more 
declared astheindex forthatyear.cap,thenit is used change 
lf it is more thanthedeclared weusecap,then the declared 
cap as theindexchange This"averaging"forthatyear. formula 
helpssmoothout the index valuesusedtocalculateyourindex-
linked interest rate,which helps protectyourinterestrategaans 
fromsevere in the index the interest creditingdeclines during 
period.Thisaveraging mayalso reduce method the amount 
of interest that could be earnedif the index rises steadily 
throughout sharplytheyearor increases at the end of the year. 

0ne-YearMonthlyAveragewitha Spread 
The index values atone-month fromare measured intervals 
themonthafter to the monththeprioranniversary of the 
anniversaryinclusive.The index isthe average average of 
the index valuesof the twelve monthsduringeachyear.The 
andexchange(which on the anniversary) is calculated isthe 
indexaverage the index ontheprioranniversary;minus value 
dividedby the index on the prioranniversary.value Aspread 
rate,declared is deducted changetoannually, fromtheindex 
determinethefinal index credit. formulaThis"averaging" helps 
smoothout the index used yourindex-linkedvalues to calculate 
interestrate, which helpsprotectyourinterestrategainsfrom 
severedeclines during creditingperiod.intheindex the interest 
lf the spread rate 9%, the option be suspended, reaches would 
and any funds inthis opiion uniformlywill be allocated across 
the remaining indexinterestoptions. 
Youarcpuchasingfixedindex annuily thatprcvidesnininun 
guaanleedsuffendervalues.Youshouldunde$bndhowyoul 
nininun guannteedswrcndet valuet are detennined andt e 
feai!rcs ol flreproaluctthat arc used todeteminethe valueE. 
Eventhoaghthe valaes ol tfie annoity nay be altecad by ertemal 
indices,thisptoductisnot an investnent inhe stocl( nafiet and 
does n't pafticipatein any stock, bond ot indexedinvestnents. 
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Examples 
The following arenot intended 
Hypothetical Iexamples to be representations 
ofpastorfutureperformance Index 7. These of Safety 
examples caps valueusehypothetical andindex changes. 

increasing 
Assume rises SafetyIndex7's index-linked 
Steadily index 

ihe index steadily. 
formularesultsinthefollowing creditfor monthly interest 
point-to-point, average, point{o-pointmonthly andannual 
indexoptions. 

Cappodlrcre'3r 
Month lndex MonthlyIncrea3e 

"wfi|eo?]b.t.Wn 
1 900.00a.rereBgi:!*esxwryE 
3 911.20 0.21% O.219o 

o.12% 

Total ol nodhly capped kqeases 7.74% 

_ CappadIncoasaa+  fncrea!. .dtd@aL.gt1

39  Inirial 900.00
= i  

o Cappad Incruala 

=r 
o . 

o IncltaSe Afisr soaead

-?  lnct€aaa rrit l sre.d..o r t'tl


Fh  
6 i: 

tSharplyincreasingindex 
Assumetheindex sharply. Index7's index-linked rises Safety 
formularesults interest for monthly inthefollowing credit 
point{o-point, average, point-to-pointmonthly and annual 
indexoptions. 

I 
Cap9adInc6aa. 

Ind.r ifonlhtftrq€$a nd'dtrcat*'ton I

I


7 1014.43 0.61% 0.61% 

9 1041.15 0.7 0.79% 

11 1116.74 7.38% 3.00% I 
o.28vo


Tdal of noithly cappedindeases 14.65yo
 I 
CetocdIncnacaa +  

3P 
1E I 
o Cappad lnca6a3€ 

r l  t 
Ei  
o 
t 

I
o IncraasaAfrar So6ad

? < ,ncrtdlr ',n/dt!.!,,,r"h'1.5t1

]u 
6: I-

t 
Upside Potential I 

Principal Protection I 
Minimumlnterest Guaranteed on Surrender Value I


I




l 
T 
I 
I 
I	

Steadilyincreasingand a sharp drop in the index 
Assumethe index rises steadily, sharply drops and then sharply 
increases. lndex 7's index-linked in the Safety formula results 
followinginterest monthly 

I 
credit for monthly poini-to-point, 

average,and annual point-to-pointindex options. 

I Catlad lncaEaaa 
lror$ fndar Monthly Inc.ra!. n','r rcq.nb't,wa 

1 900.00

I 
-renren*:r.:i33l*uffiwG 

3 1020.91 3.83vo 3.0090 

I 
l 1  

I
 2.67%

Tohl of nathly capged irrcrea*s 5.98%


I e+ Caog€d Incleaia


3P 

r i  

0	 Caooad lncrla!€ aI 35 

II 
2 i 

TT 
lnarrala Affa, Soiaad 

I 
9 fncieas6 .dud'{'dt b'1.# 

t


a­
-

I

l


Decreasangindex 
Assumethe index decreases throughouttheyearand ends with 
a decrease. Index 7's index-linked would result Safety formula 
in a 0.00% credit instead of a negativecreditforeach of your 
four interest-cred iting options. 

Capped Increa!€ 
lndex onthly Inaagase lrnffitr cqt6. i.w,t 

e+ 	 Cappod Incieaso 

?9  
EE 

o	 Caolad IncGaa€

fncrlalo .ttflc*nh.l0t


>a 

E i 

t 

Incr.aae Atga 3p6ad 

i3
lrcleaso rxfld spl. t rrb: t.5t6 

EE 

With the annual reset feature, all gainsfromprevious
I yearsare lacked in - youraccount will never decrease 

I 
as long as no withdrawalsare made! 

I 



WhenSurrender ApplyCharges 
The surrender applies onfullorcharge for the first 7 years 
partialsurrenders andincalculating(withdrawals), the annuity 
payments it does underthe conditions below.unless notapply 

SurrenderCharges 

Charge

AnnuityYear Percentage


I ro"/"

2

3

4 9"/"

5 a%

6

7 6"/"

8 ov.


Surrender 

The surrender chargeequalsthe surrender chargepercentage 
forthe applicable multiplied ofaccountyear by the amount 
valuewithdrawn.Pleasereviewyourannuityforthe appropriate 
surrender schedule.charge 

WhenSurender Do Not Apply Charges 
Surrenderchargesarenot deducted from the account value 
whenyourequesta surrender if any of ihe followingbenefitsor 
situations,which may be providedbyrider,areissuedaspartof 
or apply to yourannuity: 
1.You surrender l0% or lessof the accountvalueas of 

theprior policy anniversary, previouslyless any amounts 
surrenderedin the current policyyearwhich were not subject 
to surrender charges. 

2. Youexercisean annuity option after the 5th anniversary 
or later. 

3. You are confined to a licensed nursinghomefor more than 
60 days and the confinement beginsafter the firstannuity 
year(thesurrendermustbemade during the periodof 
confinement). 

4. A licensed physiciancertifiesthatyouhave been diagnosed 
with an illnessor condition that causes yourlifeexpectancy 
to be less than one year(thediagnosismustbeat least one 
yearafter the annuity'sdate of issue). 

5. Yourunemploymentbeganafter the date of issue,has 
continuedfor at least30 consecutive andyoudays, 

are under the age of 65 at the time of yourrequest

(thesurrendermust be made during the periodof

unemployment).


6. Whenthedeath benefit is paid,unlessthe spouse of the 
first owner to die continues ownershipof theannuityand 
subsequently theannuity.surrenders 

Note that if youfullysurrenderthe annuity or exercise one of 
the options because described theof the circumstances above, 
surrendervalue will equal the greaterof the account valueor 
the minimum guaranteed value.surrender 

ITaxationof Withdrawals 
Withdrawals to income aremay be subject tax.lf withdrawals 
made before age 59t/,, they also may be subject to an IRS Tpenaltytax.Please your regardingconsult tax advisor your 
uniquesituation. 

Minimum DistributionsRequired I 
Certaintaxqualifiedannuitiesare subject to minimum required 
distributions require beginwhichgenerally that distributions 
no later than yourattainmentof age 70rl,and that amounts be I 
paidto youover a periodnot longer thanyourlifeexpectancy. 

Rightto Examine Annuity 
This annuity includes period.Thisa right of examination means 
thatwithinthe specified afteryoureceivetimeperiod your 
annuity,youmay the annuity a refundof Ireturn and receive 
100% of the premiumpaid,minusanypriorwithdrawals. 

FinancialSecurity Iareguaranteed LifeYour annuity values solely by OM Financial 
InsuranceCompany.As a Legal reserveCompany,ON4Financial 
Life is required by state regulation reservesto maintajn equal to 
orgreaterthanguaranteed values.surrender I 
0uestions? 
lf youhaveanyquestions,call our servicecenter I
at 888-513-8797. 

I 
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This document is not a legalcontract.Forthe exact terms and conditions,referto the contract. 
Form Numbers, FGLFPDA-ST (6-04);FGLFPDA-ST (6-04)L0-7Sret al. 

l 
(6-04);FGL FPDA-ST-C (6-04)10-75; FGL FPDA-ST-C 


Ihis productisofferedon a groupor individual basisas determined bystate availabil ity.

Subjectto state Certain may apply.
availabil ity, restrictions 
"Standard& Poor'so", "S&P500u","Standard 500''and"500" are trademarks Comoanies. 

I 
"S&P6", & Poor's of The [rcGraw-Hill Inc. 

and have beenlrcensedforuse by 0M FinancialLifeInsuranceCompany.Theproduct endorsed,sold,or promoted 
and Standard makes regarding 

is not 
of 
sponsored,

purchasing 
by

Standard& Poor's & Poor's no representation the advisabil ity theproduct. 
Policiesissuedby 0[/1 Financial Life lnsurance Company,Baltimore,lvlD. 

I




1.Review withthecustome(s).this brochure 

2- Havethecustomer(s) Statement
sign and date the Confirmation below. 
3. In the box marked"ForAgentUse,"fill in yournameandaddress,and sign below. 

thispage to OIV Financial4. Detachandreturn withthe application Life. 
ff this is a 403( fSA tnnsfer otrolloveLpleasemakesurc ofAnnuity"blek of the adication lookslike this: the"Purpose 

O Nonoualified O Traditional O Roth IRA O SEP lRA Annuity
rlan 

IRA Plax-Sheltered 
o r40t o otirer (speciryptantype):-

Doyouhavean existing or annuity 
life insurance policy?O Yes O No 
Will the annuity appliedfor replace or change an exisling lifeinsurance policy?O Yes O No or annuity 
Replacement ;;';';:;:J;';;;i";;:i'*r0-z4Transrer,attachappticabie rransrer/Exchanse $
torms. Amount 
Poljcy/Certiicate Company;No.: _ 

CONFIRMATIONSTATEMENT 

Please sign below to indicaEyou unde6tanding.This fom must be detached and returned withthe application to 
OM Financial Life. 

By sjgning here,youare tell ing and understand of the SafetyIndex 7 indexed usthatyouhave read this summary the descriptions 
annuity features. Youare also tell ing us that neither Ol\4 Financial or promisesLife noryouragenthas made any guarantees 
regardingfutureindex values, index changes, indexcreditsor interestratesunder the annuity. 

I understand that the Company offersindex annuity productswith different featuresand benefits and that I can also apply for 
thoseproductsby contacting the Company or one of its agents. 

+ SignatureoI Orrner 

+ Signaturcof Joint Owner, if any Date 

For Agent Use: 

The agent has received a copy of, has carefully read and has complied with the Safety lndex 7 Agent Training Manual 
and the 0M Financial Life lvlarketConductGuide. 

+ Signatureof Agent 

+ 
AgencyAddress City, State, Zip 

tr Option 1 U Option 2 tr Option3 
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I 
Annuity Application Product:Safety Index 7 O SPDA O FPDA 

JointOwner(ifany): 
SSN or TAXlD: SSNor TAX lD: 

I Owner(s) 

I


I

I Annuitant(s)


(ifother than

Owner)


l Beneficiary 

I 
I ptrn 

O Male O Female Birthoate:


Address:


PhoneNo.:f


Name:


SSN:


O Male O Female Birth Date:


Address:


PrimaryContingent


O O Name 
O O Name 
O O Name 
O O Name 

O Male O Female BirthDate: 

Address: 

PhoneNo.:{ 
Relationshipto Ov/ner: 

JoinUContingent(ifany): 

SSN: 

O Male O Female Birthoate: 
Address: 

SSN 
SSN 
SSN 
SSN 

O Nonqualified O Traditional O RothIRA O SEPtRA OTax.ShelteredIRA Annuity 
O $401 O other(specifyptantype): 

I Replacementli'ifH:fJr::%1!ff;:,2?l:8i;,i:::;:i:nff:t',111?:[!'i#,.1,1"" 
Policy/CertificateNo.: _ 

1 Year S&P 500 Index - MonthlyPt-to-Ptdcap _% 
'1YearS&P 500 Index- l,4onhlyAvg. dcap -% 

1 Year S&P 500 Index - AnnualPfto-Pt wi Cap _% 

1 Year S&P 500 Index - l/onthlyAvg. wispread _% 

Company: 

I Premium/ 
Option 
M*ecMWade 

I hOMMLife 
Insi/alc€ Cdnpaly. 

I Instructions 

ofpremium 

ofptemium 

ofpremium 

ofpremium 

Initia|/Single Paid:Premium 
(premiumpaidwithapplication) 

lvlinimumof$2,000peroption. 
Wholeperc€ntagesonly. 

I We)haveread the statementsmadein this application. andbelief, madeare complete, 

t 
Tothe best of my (ou4knowledge the statements true,and 

conectly.recorded. that: a copy of this application will form a partof any annuity issued;the annuity willnot iake effect until| (We)understand page 

delivered and no agenthasthe authority to modiry any annuity issued.
to the Owner; 

I 
Fraud Warning Notice: Anypersonwho knowingly and with intent to defraud any insurance companyor other personfiles an 
applicationfor insuranceor statement of claim containing a_nymateriallyfalse information or conceals for thepurposeof misleading,
informalion factmaterialthereto commils a fraudulentinsuranceact, which is a crime and may iubject such persontl.concerning.any
criminaland civil oenalties. 

+Siqnedat

+Signature(s)ofOwne(s):
llSllHilrof Annuitant(s): + Signature(s) 

Agent Use Only: Does the applicant an exisiing policy?O Yes O No 

l 
have life or annuity 

Tothe best ofyour knowledge, thisapplication or change lifeinsurance O Ye$ O Nodoes replace existing or annuities? 

I attest that I have lyitnessed
all sionatures. 

I 
Agent'sSignature: Date:

PrintAgent'sName: 0M FinancialLife Agent #:

Agent'sPhoneNo,:( Agent'sFax No.: Agent's
EmailAddress: 

I ADr\flN5244(2005) Rev. 02-2007 
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Company


ofNorthAmerica

PO Box 59060

Minrleapolis,
I 
Allianz Life Insurance Allianz@ 

MN55459-0050 
ProductSuitabilityFonn 

I Thank;ouforyourinterestin an Allianz annuity.Before )ourapplicationand isuepur policy,weneed that the wecanprocess to confirm 
annuitypurchase yourcurrent situation goals. complet€suits financial and long-term Please thisform iD itt entirety and submit with

yourapplication,


I z 
6 

I 
-t 
!T


Annuitytype D QualifiedtrNonqualified !

ttl 

Yourprivacyis . high priorityto us. The information you provide will bc mated with th€ highBt degr€e of confidemhliry, D 

I Flnancialstans ,t
|'l 

l. Apprqimat! cunent monfily household'! income lll 

= 

I 
. Including, to,salary, payments, benefits, and rentalincome but not limited SocialSeoJrity pension/retirement im/estment o 
. topurchase FIDo not include incomeoffently earned on the moneythatwillbe used this annuity -{ 

2. Apprcrimate current monthly household living ogcnscs $_ r

. Induding, to, housing, insurance, healthcare (include income, n
hJt not limited tansportat'ron, food, and taxes property, and FlcA taxes) 

incorne ha.seholdDbpoaableincome(curentmontht horrsehoH miruscunent monthly living upenses) $ *t
3I o

a.After the purchaseof this annuity, willyour monthly incomem€et or exceed yourmonthlyexpenses?ll Yes DNo tt 

b.Thesunender or defenal-plus+nnuitization (whichever annuityapplied o^t 

I 
period period islonger)ofthe foris 

B
c Do youanticipateany significant increase in lMrg erqenses or decr€ase intDurhooseholdt lnonthly 3 

ilrome during the surrender or deferral-plusannuitization (whichever D Yes tr No !period pedod is longer)? 

. Examples in household ora lower payment
of a reduction inmme might be retirement pension ^ 

I 
trt . Examples !n living might be housing, nursing living,or travel expensesof increases expenses medical, homq assisted 
E.lfles"to3.qpleaseexplain(ifpossibleapproximatewhen)o{,anticipatechangesinirrome,livingexpenses,andtheamount) 
o v

T Irl

3 
al o
E 

4. What isyour margin.l federaltar rate? l0g D10S tr159 tr25C tr28X tr33X tr35% lrt 

5. Approximate household netwonh 2I $-- r.}. Totalhousehold premium bepurchased primary andany -{ 

t 
asets(including for the annuityto but excluding residence 

penonalbelongings property asjewelry,fumishings. -
lr!orpersonal such andvehicles)


. Minusmtaldebt(notincludingmortgageor debt owedontheprimaryresidence) .!


6- Agproximate ho|,lehold liquid assets !
tr 

I 
. thEt willbe used for the purchase anywithdrawalsDo not include any assets ofthis annuityor that may betakenfromthis annuity 
. Includeassets as checking, money accornts, that can be sold without orpenaltysuch savings, market and securities fees -,1 
. Do not include belongings property furnishingl 6anypersonal orpersonal suchasjewelry, and vehicles 

z7. Inpurchasingthis annuity, whatpercentageofyour liquH asets will beused? 

I 8. Doyou anticipate any significatfi rcduction in yoNJrlhuid assets duringthe slnender periodor the 
deferral-plus-6nnuitization(whichever D\ €s nNoperiod is longer)? 

9. Total value ofall annuities thepurchase I 

I 
(include of this annuity)


. What is the total accumulatiortannuitization of all annuities and othercompanies?
value youown with Allianz 
10.Nursinghome or assbtedlivinghcility


. Does reside homeor assisted l\ts 


I 
the owner in a nursing lvingfacility? DNo 

' For ru$ and coeorate owned contEcts, see agent guidefor irEtructions oo conpletiitn of foarn 
rHouseholdmeanstheofiner and spougdpanner. if a member of rheqtme/shousehold 

WhiteHomeOffice Yellow-Olrrner Pink-Aqent (R-12/2007) 
raoe I oI I 

I

I




I 
AllianzLifeInsuranceCompany 
of North America Allianz@ tPO Box 59060 
Minneapolis,MN 55459-@60 

ProductSuhabilityForm I 
Finamhlobjectives 

1. What areyour obje€tiEs in purchasing (checlallthatapply)finanEial thisproduct? 

D lncome no\,v provided D Growthfollowedbyincome
n Guarantees tr Crowth potential Igrowth Pass! Tax-deferred ! ontobeneficiaries C Othea 
Whatotherfinancialprodudsdoyouown or haveyou prwiously owned?(ched(allthat apply) z 

E None - ofdeposit annuities O Variable funds trCenificates tr Fixed annuities tr Stocks/bonds/mutual 

What is yoursource premium? F
for this annuity's (checkallthat apply)

!Annuity I Lifeinsurance ! Grtificatesof deposit O Otherinlesrmens

n Reverse mortgagdhomeequity loan tr Savingychecking
 Er

4. ls thisa r€dacemeBt of an annuityorlife contract? trYes ONo ttl
= 

a. ffyegwhat type(s)? I Fixed I Fixed index []Variable 
b. lflies,is there a surrenderchaBe? I Yes! No EIc lf there is a surrcnder charye, vrhat is it on each contractbeingreplaced?-% _J -_3 _3 ­

Accessingt|ourmoney 

1. How do youanticipate distributions (checkallthat6pply)taking from this annuity? El
withdrawals ! Required distribution Withdrawal 


I Lump sum E Loans D Leave to beneficiary tr lmmediate income gl
tr Free/qAtematic trAnnuitize minimum tr Enhanced Benefit -tt

2. whendoyouanticipate yourfirstdistribution (d|ooseone)taking from this annuiry? 

Elessthanoneyear I Between Between t
oneandfiveyears] six and nineyears 
E l0 or moreyears E Noneanticipated .|

3. ! undeFtand how my beneficiaries the maximum contract value? I Yes tr No 3lcan receive 
,n

IOTE: lf this brm isnotcompleted,signed, ard date4 we cannot consideryourappliotion. tt 

lacknowledgethat I have read ofunderstanding listed it meets at this time. the Statement for the product andbelieve my needs To the 
bestof my knowledgeand the information istrueand complete. that lshould my tax advisorbelief, above I understand consult regardingElpossible of the purchase or the exchange annuity contracL 3tax implications ofan annuity of an existing or life insurance 

EI
T I  = r  
= 
cr 

FI
! 
! 

il 
o z 

I

t

I


White-HomeofficeYellow-owner Pink-Agent (Rr2i200i) 
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I




I

I


l]{SURER lifeInsurance- 0ll Financial Gompany 

t 1. THISFORM HELPS YOU. lt is jmportantyouhavethe information youneedto determineif purchasinga fixed annuity contract 
meetsyourneedsforyourfinancialsituationThisformcanhelpyoumakethatdetermination. 

PROFILE


I owner'sName Age 0ccupation

2. CUSTOMER 

lvonthlyDisposablelncome(monthlyincame minus monthly spen*sll 

I Net worth excluding equityinprimaryresidence: 

What is yourmarginalfederaltaxtate? - O%- l0% - 15% -25% -2A% - 33% - 35% 

t Whichgoalis most important to youwith ]espect to this OM Lile Annuityyouerepurchasing? 

_ Retirement_ PrincipalProtection_ Tax Deferral - WealthAccumulation- Emergencies- CollegeFunding 

Income-_ Guaranteed Vacations 

t Pleas€list the amouni ot cun€nt sayings and inrestments belory: 

$- ResidenceChecking/SavingVMoneyMarket Primary $­

t
 Certificatesof DeDosit $ otherReal Estate $­


FixedAnnuities $ lvlutualFunds $­

I Annuities $ StockvBonds $­Variable 

RetirementLife InsuranceCashValue $- Plans 

annuitytransactionrepresentsapproximatelywhatpercentageof yourasseb(ercludingprimaryhome)?I 
tr o-2sv. l ru'-uo* | uo*-ru" l-l ,u*- toon 

I of an annuity -ls th isa replacement or a life contracv? Yes - No 

a) lf yes,is there a penaltytor early termination (surrendercharge)?- Yes - No

b) lf itrere is a penaltyor surrender charge,\'vhatpercentageof the contract valuebeing replacedwill be subiect to a penalty?


I
 -O-?% -3-5o/" -6-8"/" -97" or >


AND SIGNATURE

I understand that:

ACKNOWLEDGEMENT 

t 
I 

. I have applied for and/or purchasedan annuity contract' This is NoT a short-term savings vehicle. 

. The premiumsI payfor the annuity contract apply to a fixed annuity contract - not a mutual fund, savings account, certificate 
of deposit, security or other financial product. 

. Certaincash withdrawals from, or a comDlete surrender of, the contract are subject to cerbin limitations and charges as 
describedin the contract. I understand that the annuity contractpermitscertaincharge-treewithdrawal amounts; I belie\,/e 
theseamountsare more than sufficient to meet my income and other l inancial needs. 

. Surrender/redemption may be incurred existingaccountsin orderto fund this annuity. 

I 
chargeJfees asa result of l iquidating 

. Income tax l iabil i ty may be incurred as a result of lyithdrawalsand/orliquidatingmy existing accounts; ho$/ever,I believethis 
transactionto be in my best interest. 

. The AgenvRepresentative ifand OlVl Financial Life may not offer tax advice, and I am responsiblefor the tax consequences, 
with my own professionalany,relatedto this transaction.lf needed, I wil l consult tax advisor. 

. and OM Financial Life may rely upon the informationpro/idedherein, and the inlormationprovided 

I 
The AgenvRepresentative 
hereinis true and accurate to the best of my knowledge. 

. l value the productfeatures this contract provides,including its guarantees. 

I owner'sSignature 

I 
Joint Owner's Signature(if applicable) Date 

Agent Signature 

t ADMTN 5214 (7-2004) Rev. O4-2O08 



P.O,Box?1216 

Dee Moin$,IA 50325 

884-22r-t234 

F sx 515-221-9441 

www.americla-equitY.com 

I 
SUITABILITY ACKNOWLEDGEMENT I 

This form will assistyou andyour agsntin determining if an American Equity annuity meetsyour pariicular 
financial situation. You havethe legal right to decline to answer the questions below, howeverpleasebe I 
advised American Equity may elect not to iszuethe annuity contract for which youareapplying. 
PersonalInformation IOwner/Aoolicalt Fult Name	 Joint Owner/Applicant Full Namc 

Owner/Applicant Occupation Joint Owner/Applicant Occupation	 I 
Financial Information 

l. 	 Source offunds usedto purchasethis annuity: 

2. 	 Estirnatedcombined Stateand Federal Tax Bracket: 

3. 	 Estimated Net Worth (excluding home(s) and automobile(s)):$ 

4. 	 Approximate Gross Inco.me


[ $0to $49.999 ro$99,999
tr 	$5o,ooo 
5. 	 FinancialObjectives(Check all that apply)


E SafetyofPremium O DeathBenefitOptions

E Probate Avoidance E Tax Deferral

0 	 Guarantees fl Diversity oflnterest CreditingStraregies 

6. 	 Withdrawaloptions& srurender chargeperiod were fully explained to me by my agent....El Yes BNo 

7. 	 Do youhave sulficient liquid assets availablefor monthly liviug expensesand I 
emJrgenciesotherthan the money youplanto us€ to purchasethis annuitycontract?...."..fl Yes B xo 

Yes8. 	Areyouusingfimdsfrom an existing life insurancepolicyor annuitycontract?......'.........'E ENo
 I 
a. 	 If "yes", how long has the policy or contract been in force? 

9. 	 Ifyou answered '!es" to question8, is there a surrender charge assessed with the Texistingpolicyor cotrtract? .....".'........'....'..'E.............,. 	 Yes E No

a. 	 If '!es", whatis the percentage? 

E 	 I have declined to provide someor all ofthe answers to the above questions. t 
By signing below, I acknowledge that this fixed anluity product meets my long-term financial objectives. 

I ackrrowledge my agent has fully explained the surrender chargesand sunender period and I have reviewed the 

applicable disclosure statement with my agent in determining this fixed annuity product is suitable for my I 
financial sih:ation. 

OwnerlApplicant'sSignatwe I 
JointOwner/Applicant's Date 
Agent's Statement 

Signature 

IE 	 I have provided the Owner/Applicant a copy of the Product Disclqsure for this product. Also, I have not 

made representationsor promises about the future values of this contract that differ from the company 

provided materials. 
E 	 i have reviewed the client's financial infomration and acknowledge this armuity meets the client's financial I 

needsand objectives. 
E I have reviewed government issuedphoto identification for the Owner and Annuilant. I 
Agent's Sig[ature 

o7 .26.07 I41M 

I 
% 

I 
tr Over$100,000 I 
E SupplementRetirementIncome 
tr othet- I 
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I 
I Deferred Annuity Suitability Form 

Thaot you for your intecst in a Midland NatiooatAnrnrity. Before wc can proccss your applicatioa aadissue your contracg we 

o-rrtd iik" to conf','r that yow anuuity putchase suits your cr.nre''t fina:rcial situation and long-tetm goals. 

plearc note that if ahi$ form i6 not completcd io firll, sigaed and deted' rc are unabtre to coasidcr lrour applicadon' 

I Your privacy is ahigh pnority to us. Ttre infotautioo you ptovide vII be treated wirh the highest degreeof conf,deotiality' 

MI Nw$et (if assiaed) 

T 
MI n 

I A. FINANCIAL AND TAX 

1.Asaral household ircoane: 

I 2. Federal IncorneTaxBracket(cstimatc{: I O"Z"D fOpZ"I \5o/on 25yoa Zef" [ 3% n 356/0 

3. Net Wotl.' $ .00 (erclude pdmcy rcsidence) 

I 4. Sourcc of Rmds for dre putchase ofthis annuity (check all tlat apply): n SbckvBondd Mr*ual Frudr I eenslon 

n Amuity I cne"finglsaring ! LifeIm,nance fl eaqkcD I oorr 

I 5. Did your agent review your net wodl filancial ajrd tax staars' iavestm€nt obiectiv€s'


aod fiaarlcial obiectivcs bcfore tecorurending this annuigr?'-""""" I v . s INo 


do you believe this-deferted anmrity contract is suitable for yor'rr fmaocial sinrationI 6. After consideting yout !.et wo.th, soruce of funils, liquidity needs'aod timc horizoa 

I Yesfl No 

I 
and o$ectives?.,...... 

B. FINANCIAL OBIECTTVES 
fl provided1. My fmaacialobiedive(s)for purchasing this annuity(checkalltlat apply) : I TaxDefesal Guaranlces 

! Long-tE[ngowftLfollowertby income ! Long-tennEFovrtbwith a trarsfer of a$ets to b€ttficiary atdeaft 

T f! lmneaat" anrurity(Completefonrt I1796Y insteaal), I OOer 

2. Do you hawc suffrcient fuods available for montl y living erpeases, medical experrsesaod 
.- t-r -. ,--.r rr 

other t}tal the fuods planaed for this annuiry or any other aoluities alreadyowned) " """ L1 res [J No 

I 3. An aoauity is a long-term cortract rith substantialpeoaltiesfor ear_ly sutrenders a::d/or withdraunls, 

Other than peoakylftee with&awzls' do you curently anticipatc tahng any other with&auals duting 
f l v " " Iuothe surrender chargeperiod?

I
 If Yes, please explain how and rrzhen:


I 
4. Do you '-rodetstand that if you uke money out of tlis anlrrrity' in ercess of the penaky-&ee wit}draval,


during the surreader chargepcriod, t}at you will incrr a surrendet chargc aad


interest adjusrrnent (if applcable)? I  YesIuo 


I 5. Will a tnrst be narncd as lfu Oqlner or Benefciary of this anauity cofiract? I  vesIuo

lf 'T,lO", tki, t! S.ctiorC. lf "YES", atsant qtestion6,


6. I uldefstraal tltat thc purchase of this anruity contract is io oo w,ay requled in c9alunctiol 1i& 
the 

establishmeot of a Trust and t}at any fees, costs aud/or orperses associated with the establislnoeat t---l !, r---r v I or mcintcfance of the Trtert are indq>eodent of any preoiuo paid for dre purchase of tiis aonuity, .'.'..'... ['-l r es ll No 

Page 1 of 2 $2611620

I 11795Y ffiililmffiufl]il!lREV 04-08 

$261162  

I 



I 
C. REPLACEMENT T 

E Not applicabte - not replacingor chang:rngancristing life iDsurflxceoI amuity contl8ctto fr'lnd thispurchase(skiPto D). 

1 , What is the rcmainiag sureader charge associated with the existi'lg coattacP

(Pbuc aaacba ad&7i0rc! netif uon tbat tbru cofiact vill be nplaad')
 I 

" l-Tl* comparvName T 
b. m? cornpanyNaore 

m? corpauyName I" 
2.Areyouusingapenaltyfreewithdravalftomyourexisri ' ,gcoqtractstopurchasettrisrno',ity?..............-...-..!vesIno


3. Are you requited to anrmitize(elect a series of schcduled paymeltr) your existing conlract in otder for

.
you or your bereeficiary to recrivc the 6:ll accumularionwahe q,ithout srrrendctlharges? f] y"t f] Wo t 

4, I agree tlat my ageat has erplained how thc eristing ar]d aew contlacts cotrtPare coilcetomg sl'rreodel


chtgcs, iorcrcst ratcs,compaoy radngs and all other benefits aod featr:res' """" -' I v " " ! l l o 
 I 
5. ReplacearentReason(requirecl)- My reasoa(s)fot choosirg this replacement coo.r::act (attocb at addilionols|*a {rceeswJ). 

ft Company Rahng of Midland National E InterestRates/Indexcl€dit Potential ! *natty'ftec LreattrBaefrt t
g ctuogu irrrir-"iul otl*ti* ! enurcea r"aen* D Inffeaseduquidiry D Multlpl€ Index options 

n other- PleaseExplain 

I 
6, Is yow flurent 4gentdre sarne agentv&o recommended the purcbase of ihe xisting atrnuityor life 

! Y e s E N o  Iinsutaoce coolract? 

D. APPLTCANT / OWNEB SIGNATURE 

By sig.;.g below, i certify tlac 1) to the best of my koowledge and belic{ the infotrnatioa povided to lny agent,atrd shown I 
i, i.,r" .od.o-pleL; 2) the aonuity meetsmy financiafneeds alrd obiectives; and 3) this aoauity is suitabb for me


"lo.ni 


Applicent/Owncr Sign*ure: D"*m/[Tl/|_|_n-l ID.*m/TTl/TTI-fl 
Joint Appliceat/Owner Sigmturc: 

B. AGENT STATEMENT I
.ACKNoVLEDGEMENToFRBSPONSIBIIITYFoRSUITABILTTYRBCoMMENDATIoNS 
By signing below, I certi& *lat: 
fj t tirei"-pl"tecl a suiiabfity and aeeds analpis reviewregardiag dre purchase oftbis ara*ity; . . . - tzi i il" i"^S"JL grouo& forbelieving that dre recommendation to putchase tlis annuity fo suitable for tbe 

Applicart/Owner; aod


O l;;;;-a;b*i'; records of the infotmation provided by the-App)icantlo,noer and aoy othct iafonnation used as


ahu'b*i. ro, -y r.commenilatioo I agreeto m-akesuch recor& avaitablefot review upoo tequest by Midlaod National
' I 
ot by any rcgulatory body as rtquired-

AgEnt Signaturc: t 
o"*,[-Tl,'[lrl-T-[ll

Agcnt Numbcn t 
Pag€ 2 ot 2 2611630 
REV 04-08 ffi[|ffimuilmffi I261 ' l  63  
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