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Dear Commissioners and Staff: 

This letter is being sent to the Commission on behalf of Allianz Life Insurance Company of North 
America (“Allianz,” “the Company,” “we,” “us,” or “our”) to provide comments on the 
Commission’s recent proposed rulemaking (the “Rule Proposal”) pertaining to fixed index annuities 
(“FIAs”). We appreciate this opportunity to provide comments on this significant proposal. 

Allianz issues FIAs and is a prominent participant in that segment of the insurance industry. As of 
December 31, 2007, Allianz had $40 billion of FIA assets under management (“AUM”). This 
represents 33% of all FIA AUM in the United States at that date. In addition to FIAs, Allianz issues a 
variety of other fixed insurance products, including traditional fixed annuities, fixed and index life 
insurance, and long term care insurance. Allianz and its subsidiaries also provide a variety of 
securities products and services, including variable annuities, mutual funds, securities brokerage, and 
securities investment advice. 

Over the past few years, we have consistently repeated the following three themes. 
1. PROPER FUNCTIONAL REGULATION OF THE PRODUCT.  Our stance on the regulation 
of FIAs has not changed. We believe FIAs are insurance products – not securities. There are 
commonly accepted tests used to determine whether or not particular financial products meet the 
threshold required to constitute a security; FIAs do not meet these tests, and as such, should not be 
regulated as securities. Allianz clearly stated this position to the Commission in 2005 and 2006, and 
we continue to stand behind this position. 
2. SALES PROCESS.  We believe that FIA sales processes have evolved significantly over the last 
three to five years. As the industry leader in FIA sales, we have been in the forefront of the changes in 
the areas of suitability, disclosure, and agent practices. We believe our approach – built in partnership 
with regulators and industry groups – serves as a strong model upon which uniform industry standards 
can be completed. We will continue to work with the ACLI, NAIC, and other organizations and 
regulators to develop industry-wide standards and processes. Based on this background, we do not 
believe that SEC regulation of FIAs is necessary or appropriate. 
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We are concerned about statements in the Commission’s Rule Proposal critical of FIA sales practices 
and sales agents. We do not believe these statements are supported by any available data. Further, we 
object to any negative implication regarding the character or business practices of the many thousands 
of honest, experienced sales agents who sell FIAs. 
3. AGENT LICENSURE.  We believe that any valid concerns about sales processes can be 
addressed without requiring insurance agents to obtain securities licenses. We have always worked 
with our agents who wish to become securities licensed, as well as those agents who are committed to 
remaining fixed insurance only agents, to assure compliance with all applicable requirements. 
However, we do not believe there is any noticeable benefit from a sales practice perspective to be 
derived from obtaining a securities license. We do not believe that securities licensure for FIA sales is 
necessary or appropriate. 

This letter will provide information as to our approach to the FIA marketplace, and will also provide 
our detailed response to the specific issues raised by the Rule Proposal. We appreciate this 
opportunity to lend our thoughts, experience and expertise to the Commission’s consideration of FIA 
regulation. Please do not hesitate to contact us if you have any questions or if you need any additional 
information. 

THE RULE PROPOSAL 

The Rule Proposal has two components. First, proposed Rule 151A sets forth an extremely narrow 
definition for “annuity contracts” and “optional annuity contracts” that would result in substantially 
all FIA contracts being regulated as “securities” under the Securities Act of 1933 (the “Securities 
Act”). (In the alternative, issuers that did not register their contracts would be required to rely on the 
statutory exemption for annuity contracts in Section 3(a)(8) of the Securities Act.) Second, proposed 
Rule 12h-7 provides that, if certain conditions are met, insurance company issuers registering FIAs 
and certain other types of insurance contracts with the Commission would not be subject to the 
periodic reporting requirements of the Securities Exchange Act of 1934 (the “Exchange Act”) or the 
Sarbanes-Oxley Act of 2002. 

SUMMARY OF ALLIANZ’ POSITION ON THE RULE PROPOSAL 

As is discussed in detail in this letter, Allianz’ position on the Rule Proposal is: 

• FIAs that satisfy state minimum nonforfeiture requirements and “lock in,” or guarantee, previously 
credited interest are insurance, not securities, and should be regulated as insurance. State minimum 
nonforfeiture rules assure that annuity purchasers’ principal and guaranteed interest is never in 
jeopardy when the annuity is held to maturity and therefore investment risk – the risk of loss of 
principal – remains at all times solidly with the insurer. 

• The Rule Proposal is an attempt to re-write the provisions of Section 3(a)(8) of the Securities Act 
without appropriate legislation. The Rule Proposal pays but cursory attention to applicable 
Supreme Court precedent, and in some respects mischaracterizes that precedent. We appreciate 
that many people in the legislative and regulatory communities believe that the Securities Act, 
which is now over 70 years old, is antiquated and inadequate to regulate modern financial markets. 
However, re-writing the Securities Act requires definitive Congressional action, and is not within 
the jurisdiction of a single regulatory agency. The Securities Act represents a delicate balancing of 
numerous competing regulatory considerations pertaining to the securities, insurance, and banking 
industries. If the Commission believes that there is a flaw in the current provisions of the Act, it 
should inform Congress of its recommendations and await appropriate Congressional action. 

• The Rule Proposal lacks any significant discussion of how insurance products differ from 
securities products and why different systems of regulation would be appropriate for different 
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types of products. Clearly, by providing an exclusion for annuity contracts in the Securities Act, 
Congress recognized the benefits of different types of regulation, and continued that recognition 
with the adoption of the McCarran-Ferguson Act in 1945 and a reiteration of the pre-eminence of 
the McCarran-Ferguson Act in Section 104 of the Gramm-Leach-Bliley Act in 1999. The 
Commission is not the functional regulator of the insurance industry, and the Commission should 
not adopt rules that will have serious anti-competitive effects on the insurance industry without 
engaging in bilateral discussions with the state insurance regulators, rather than (and instead of) 
state securities regulators. 

• The Rule Proposal is not in the best interests of consumers. The Rule Proposal would have the 
effect of reducing product availability and consumer choice. This would lead to some consumers 
being sold risky securities products, thereby exposing their accumulated assets to potentially 
significant losses. 

• The collateral consequences and burdens of proposed Rule 151A to agents, marketers, and issuers 
of FIAs are, quite simply, enormous. If adopted as proposed, the rule would have a negative and 
unjustified impact on thousands of honest, experienced insurance agents and marketing 
organizations nationwide. We believe the Rule Proposal’s consideration of the costs and burdens 
of the proposed rule to insurance industry participants is deficient. 

• If adopted as proposed, proposed Rule 151A will have a significant anticompetitive effect on FIA 
issuers and marketers. We believe the Rule Proposal’s consideration of this effect is deficient. 

• If adopted as proposed, the rule will have a markedly negative effect on product availability and 
consumer choice, both with respect to FIAs and with regard to other non-securities insurance 
products. 

 Among other things, if Rule 151A is adopted as proposed and FIAs are regulated as “securities,” 
agents selling FIAs will become subject to the “outside business activity” restrictions applicable to 
securities registered representatives in FINRA (NASD) Rules 3030 and 3040. These restrictions 
would require fixed insurance agents who obtain securities licenses in order to sell FIAs to submit 
all of their business activities – including non-securities activities – to their broker-dealer for 
approval or disapproval. This would subject the agents’ other fixed insurance businesses – 
including the sale of traditional fixed annuities, fixed life insurance, long-term care insurance, and 
disability insurance – to burdensome additional restrictions and oversight by broker-dealers. Not 
only is this contrary to the McCarran-Ferguson Act, as supplemented and endorsed by Section 104 
of the Gramm-Leach-Bliley Act, but it remains to be seen whether third-party broker-dealers 
which have not previously supervised insurance sales – and in fact the leadership of FINRA – have 
the necessary expertise to competently fulfill this responsibility. In many instances, it could be 
expected that a broker-dealer firm may simply choose to prohibit sales by its representatives of 
fixed insurance products that it does not understand or sell. Moreover, FINRA is chiefly concerned 
with the oversight of securities sales practices, not the approval of forms of insurance or the safety 
and soundness of insurers. We question whether the Commission fully appreciates the effect that 
the Rule would have on product availability and consumer choice. 

• While not expressly stated in the Rule Proposal, it seems clear that the Commission’s principal 
goal in this rulemaking is to subject FIA sales practices to Federal suitability standards, apparently 
based on the assumption that this will lead to enhanced consumer protection. Initially, we do not 
agree with the underlying assumption that proposed Rule 151A will provide greater consumer 
protection. Moreover, we believe that the Commission’s goals with regard to suitability review 
could be met with a substantially narrower rulemaking focused solely on sales practices.  

• The Rule Proposal is also deficient in not providing a more tailored, streamlined approach to the 
regulation of FIAs. Put simply, FIAs would have to be registered on an inapplicable and highly 



 4

cumbersome form, the Form S-1, and issuers will not have available any of the modern filing rules 
available to issuers of mutual funds and variable insurance, such as Rule 485 under the Securities 
Act and Rule 24f-2 under the Investment Company Act of 1940 (the “Investment Company Act”). 
Moreover, issuers will not be able to rely on Rule 482 under the Securities Act, and thus would be 
severely restricted in their ability to provide marketing materials on a standalone basis. The non-
availability of these rules would increase the cost and administrative burden of registering FIAs 
substantially, would place FIA issuers at a disadvantage vis-à-vis mutual fund and variable 
insurance issuers, and would cause a significant anti-competitive effect on insurance companies  
issuing FIAs. 

• From the perspective of the insurance industry, FIAs are fundamentally different from “securities.” 
“Securities” are highly risky products. The purchaser of a security can lose some or all of their 
principal. In contrast, FIAs provide basic and significant guarantees, and the purchaser cannot lose 
principal other than on an early withdrawal. We agree that the Securities Act may have become 
out-of-date, but believe that some of the most significant deficiencies pertain to the regulation of 
risky securities products, not insurance. When the Securities Act was enacted, a very small 
segment of the population, less than 2%, invested in securities. Even as recently as the 1950s, less 
than 5% of the population invested in securities. The Securities Act clearly did not contemplate the 
current marketplace, where millions of consumers, many of them with minimal financial 
sophistication, are investing in risky securities products through 401(k)s, IRAs, and similar 
vehicles. And, these investment vehicles may be the only retirement savings that these consumers 
have. In this context, we seriously question why there is no discussion in the securities community 
of whether it is unsuitable to sell securities to seniors, or whether it is unsuitable to have more than 
some conservative percentage of assets in a 401(k) invested in the stock and bond markets. For the 
mass of consumers, who are not financial elites and may not read or understand a prospectus, the 
guarantees and protections of an insurance product would appear to be substantially more suitable 
than most securities products. In this context, we seriously question the public policy basis for any 
rule that would restrict the availability of these safer consumer products. 

• We strongly support the adoption of proposed Rule 12h-7. The rule would rationalize and 
streamline the regulation of insurance company issuers. However, we do not believe it will be 
feasible for insurers to comply with the assignment condition of proposed Rule 12h-7. We 
recommend that a revised Rule 12h-7 be adopted at the earliest practicable date.  

 We note that proposed Rule 12h-7 is not formally linked to proposed Rule 151A. While we do not 
support the proposed Rule 151A, if that rule is adopted in any form, we believe that its adoption 
should be contingent on the concurrent adoption of Rule 12h-7. If the Commission considers 
adopting proposed Rule 151A without adopting proposed Rule 12h-7, this should cause a 
substantial re-evaluation of the costs and burdens of proposed Rule 151A. Currently, the discussion 
of proposed Rule 151A in the Rule Proposal does not address the substantial burdens that the 
Exchange Act would impose on insurers registering FIA contracts. 

• Because of the significance of the Rule Proposal, we request that the Commission extend the 
comment period for the Rule by 90 days, to allow the Company and other industry participants an 
adequate opportunity to review the Rule Proposal and comment. 

1. REGULATION OF FIAS AS SECURITIES/PROPOSED RULE 151A 

a. Analysis of the Applicability of the Federal Securities Laws to FIA Products 

 Allianz has consistently taken the position that FIAs which satisfy state minimum nonforfeiture 
requirements and “lock in,” or guarantee, previously credited interest are insurance and not 
“securities,” and should be regulated as insurance. We provided an extensive legal analysis on 
this issue to the Commission and its staff on September 7, 2005. We continue to believe that the 
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analysis provided to the Commission accurately reflects the law pertaining to FIAs. We will not 
repeat here the arguments in that submission. Instead, we have included the legal analysis 
provided to the Commission in 2005 as Attachment 1 to this letter. 

b. Proposed Rule 151A 

 We believe proposed Rule 151A is based upon flawed assumptions. In addition, the proposed 
rule is inadequately grounded in the applicable Supreme Court precedent regarding the proper 
interpretation of Section 3(a)(8). The proposed rule contains concepts found nowhere in Section 
3(a)(8) or the case law interpreting Section 3(a)(8), and the proposal mischaracterizes several 
key concepts in the analysis of Section 3(a)(8), including the meaning of investment risk. We 
expect that most of these issues will be addressed in detail by insurance industry trade groups 
and legal committees. However, we highlight the following issues. 

(i) The Proposed Rule Is Based on Flawed Assumptions 

The Rule Proposal contains a number of incorrect assumptions. 

First, the Rule Proposal asserts that, when purchasing FIAs, consumers intend to buy a 
“securities” product. The following statements are from the Rule Proposal: 

 Indexed annuities are attractive to purchasers because they offer market-related gains. 
Thus, these purchasers obtain indexed annuity contracts for many of the same reasons 
that individuals purchase mutual funds and variable annuities, and open brokerage 
accounts. 

(Rule Proposal at page 5.)  

 Indexed annuities are attractive to purchasers precisely because they offer participation 
in the securities market. Thus, individuals who purchase such indexed annuities are 
“vitally interested in the investment experience.” 

(Rule Proposal at page 27.) 

These statements, without any apparent empirical foundation or citation to a single 
demographic statistic of any kind, indicate several questionable assumptions. Initially, we 
believe that if a consumer wants to purchase a securities product, he or she will purchase a 
stock, bond, or shares of a mutual fund, and not an FIA. Further, it is important to point 
out that the purchaser of any financial product – whether an annuity, a bank CD, or a 
security – is “vitally interested in the investment experience.” We do not believe this 
interest can be characterized as a hallmark of a securities product. 

More importantly, we believe that consumers purchase FIAs because FIAs are not 
securities and are not subject to the substantial risk of the securities markets. 

The goal of consumers purchasing FIAs – to obtain financial security via principal 
protection and income for life – is borne out by a cursory analysis of sales trends for FIAs. 
As the Commission is aware, the FIA market grew at a very rapid rate between 2001 and 
2004. This sales growth coincided with a collapse in the equity securities markets during 
that period. The growth of FIA sales during this period strongly suggests the conclusion 
that consumers were purchasing FIAs primarily as a means to avoid the risks of the 
securities markets. 
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As part of its sales process, Allianz surveys all purchasers of its FIAs to determine the 
reason each customer purchased an FIA. For the year 2008 through August 31, we 
collected over 51,000 statements from customers as to their reasons for purchasing an FIA. 
A majority, 55.45%, indicated that they purchased an FIA because of product guarantees. 
The second most common reason for purchasing was tax deferral, at 54.88%. A minority 
of customers, 46.60%, indicated that they purchased FIAs with a goal of growth followed 
by annuitization. A significant number of customers, 40%, indicated that they purchased to 
transfer assets to their beneficiaries. As such, our data simply does not support the 
assertion that customers purchase FIAs for the same reason as they would purchase a 
security. 

Second, the Rule Proposal incorrectly states that FIA purchasers are exposed to 
investment risk: 

 Individuals who purchase indexed annuities are exposed to a significant investment 
risk – i.e., the volatility of the underlying securities index. 

 (Rule Proposal at page 5.) 

This statement mischaracterizes the way in which FIAs work. It also distorts the concept 
of investment risk. With an FIA, a consumer’s contract value will be credited with interest 
that is based on upward movement in an index but will not be credited negative interest. 
Interest, once credited, is guaranteed. If a consumer purchases an FIA and the market 
index decreases 40% over the next year, the consumer’s contract value is still equal to the 
premium paid. (In addition, the contract’s minimum nonforfeiture value or surrender value 
will be at least equal to a stated value plus a guaranteed rate of interest, regardless of any 
market decrease.) That is because the insurer assumes all of the market risk. If the assets 
owned by the insurer suffer depreciation or losses, the insurer remains responsible to make 
good on the guarantees it provides under the FIA. As a case in point, over the last year 
equity securities investors have suffered double-digit declines in market value, while FIA 
purchasers have suffered no market-induced loss of principal. 

As such, it is simply incorrect for the Rule Proposal to broadly assert that FIA purchasers 
are at risk or are subject to the volatility of the market. We are not aware of any definition 
of “investment risk” that would include an annuity where principal is guaranteed, subject 
to a surrender charge for early withdrawals. There is no such definition in Section 3(a)(8) 
or in the case law interpreting Section 3(a)(8). 

(ii) The Proposed Rule Contains Concepts That Are Outside of and Contrary to Current 
Supreme Court Precedent 

The Rule Proposal appears to adopt a test for determining securities status in which an FIA 
is a security where any risk is assumed by the consumer, or where the issuer does not 
assume “enough” risk. For example, the following statements are from the Rule Proposal. 

The individual underwrites the effect of the underlying index’s performance on his or 
her contract investment and assumes the majority of the investment risk for the 
equity-linked returns under the contract. 

**** 
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Notably, at the time that such a contract is purchased, the risk for the unknown, 
unspecified, and fluctuating securities-linked portion of the return is primarily 
assumed by the purchaser. 

**** 

[T]hese provisions reduce – but do not eliminate – a purchaser’s exposure to 
investment risk under the contract. These contracts may to some extent be insurance, 
but that degree may be too small to make the indexed annuity a contract of insurance. 

**** 

[T]he protections provided by indexed annuities may not adequately transfer 
investment risk from the purchaser to the insurer when amounts payable by an insurer 
under the contract are more likely than not to exceed the amounts guaranteed under 
the contract. 

**** 

The protections offered in these indexed annuities may give the instruments an aspect 
of insurance, but we do not believe that these protections are substantial enough. 

**** 

(Rule Proposal at pages 6, 25, and 26.) 

We believe that the foregoing statements demonstrate a profound misunderstanding both 
as to how FIAs work and of applicable Supreme Court precedent. As noted above, FIA 
purchasers are exposed to no downside investment risk; FIA issuers assume the investment 
risk inherent in an FIA contract.  

Moreover, we are not aware of any precedent in Section 3(a)(8) or Supreme Court case 
law that would apply a test of “majority of the investment risk,” “primarily,” “adequately 
transfer investment risk,” “more likely than not,” or “substantial enough.” Section 3(a)(8) 
does not contain a 70%/30% test or anything resembling such a test. Moreover, even if 
such a test were to be considered, the test should take into account both upside and 
downside risk; the Rule Proposal effectively ignores all of the downside investment risk all 
of which is assumed by the FIA issuer. Based upon existing statutory and case law, if an 
issuer of an FIA assumes significant investment risk, the FIA is insurance, and not a 
“security.” The Rule Proposal departs materially and in an unprincipled way from existing 
Supreme Court precedent and is not a reasonable interpretation of Section 3(a)(8). 

In the Rule Proposal, the Commission characterizes SEC v. Variable Annuity Life Ins. Co. 
of Am., 359 U.S. 65 (1959) (“VALIC”), and SEC v. United Benefit Life Ins. Co., 387 U.S. 
202 (1967) (“United Benefit”), as standing for the proposition that an annuity contract may 
provide insurance protections but still be characterized as a “security” if the protections are 
not “substantial enough.” This mischaracterizes both decisions. Rather, in these cases the 
Supreme Court in effect held that an annuity will be treated as a “security” where 
insurance protections are de minimis or illusory. Given the clear language of Section 
3(a)(8), it would have been difficult for the Court to find otherwise. 
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The following quote from United Benefit more accurately depicts the Supreme Court’s 
holding: 

The record shows that United set its guarantee by analyzing the performance of 
common stocks during the first half of the 20th Century and adjusting the guarantee 
so that it would not have become operable under any prior conditions. 

387 U.S. at 209 n. 12 (emphasis added). 

Similarly, in VALIC the Supreme Court concluded that: 

[T]he concept of “insurance” involves some investment risk-taking on the part of the 
company. The risk of mortality, assumed here, gives these variable annuities an aspect 
of insurance. Yet it is apparent, not real; superficial, not substantial. In hard reality, 
the issuer of a variable annuity that has no element of a fixed return assumes no true 
risk in the insurance sense. . . . For in common understanding “insurance” involves a 
guarantee that at least some fraction of the benefits will be payable in fixed amounts. 

359 U.S. at 71 (emphasis added). 

Thus, both of these decisions stand only for the unremarkable proposition that an annuity 
may be deemed a “security” if its insurance guarantees are “superficial” or in reality non-
existent. Neither case supports the Commission’s proposed risk test. 

(iii) The Rule Proposal Does Not Capture the High Value Many Place on Being Protected from 
Downside Risk 

The Rule Proposal attempts to analyze the concept of risk, and in doing so considers state 
minimum nonforfeiture protections, but reaches several incorrect conclusions. 

State minimum nonforfeiture rules typically require that the guaranteed minimum value of 
a fixed annuity contract be at least 87.5% of premiums paid, accumulated at an annual 
interest rate of 1-3% based on the five-year Constant Maturity Rate reported by the Federal 
Reserve.1 In discussing this protection, the Rule Proposal accurately notes that at a rate of 
1% it would take 13 years for the guaranteed minimum value to equal premium paid. 
However, the implication that the customer is subjected to “investment risk” is simply 
inaccurate. Any loss a contract owner might incur as a result of prematurely terminating an 
FIA contract would not be a reflection of a market loss, but rather would be the functional 
equivalent of a surrender charge.2 Indeed, this effectively is how New York defines its 
nonforfeiture requirement. See NY Ins. Law §4223(c). The existence of a surrender 
charge, or the functional equivalent of a surrender charge, is irrelevant to the question of 
whether the product is a “security.” 

                                                           
1 The actual rate of guaranteed accumulation will rarely be 1%. The declared rate for our FIAs was close to 1% during the 
periods from late 2003 to May 2004 and from March to July of this year, but more than 2% from December 2005 to 
October 2007. 
2 FIAs do not assess front end sales charges. Rather, they typically assess a contingent surrender charge. Surrender charges 
are common to FIAs, traditional fixed annuities and variable annuities. They are designed to cover expenses incurred by 
an insurer when a contract owner prematurely terminates the contract, to enable the insurer to plan and purchase 
appropriate investments to cover its contractual obligations, and to ensure that the contracts are being purchased by 
contract owners solely as a long-term savings vehicle. 
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Moreover, the insurer is obligated to pay this minimum value regardless of market returns, 
while simultaneously hedging its obligation to pay index-linked interest credits. If the 
insurer is unable to earn a return on its own investments (as restricted by state investment 
rules) sufficient to cover the declared rates of guaranteed accumulation, as well as 
previously credited excess interest, it may experience a loss on the contract. As such, the 
insurer assumes significant market risk merely in meeting the state minimum nonforfeiture 
obligations. 

Of course, in addition to nonforfeiture values, FIAs also provide index-linked interest 
credits, which must be paid regardless of the insurer’s investment performance. FIAs 
typically lock in positive index-linked credited interest, so that contract owners cannot lose 
previously credited interest due to later market performance. Together, these features 
provide significant protections to contract owners and allocate meaningful risk to the 
insurer. 

The Rule Proposal asserts that the contract owner takes on significant risk because “at the 
time that such a contract is purchased, the risk for the unknown, unspecified, and 
fluctuating securities-linked portion of the return is primarily assumed by the purchaser.” 
(Rule Proposal at page 25.) This effectively defines investment risk solely in terms of the 
upside uncertainty while ignoring the significant downside risk assumed by the insurer, 
and ignores the requirements of state minimum nonforfeiture rules. This is contrary to 
emerging measures of investment risk which focus on an investor’s downside risk: 

“[I]t is well known that individuals are more concerned with avoiding loss than with 
seeking gain. In other words, from a practical standpoint, risk is not symmetrical – it is 
severely skewed, with the greatest concern going to the downside.” 

Brian M. Rom and Kathleen W. Ferguson, Post-Modern Portfolio Theory Comes of 
Age, 4th AFIR International Colloquium 349:364. (The full article is provided as 
Attachment 2). 

There are a variety of emerging risk measures which could be applied to measure the 
investment risk of FIAs and other financial products based on this emerging awareness of 
the strong value people place on avoiding downside risk. As an example of the potential 
additional insight that could be gained for consumers by measures that summarize the 
impact of loss for those wishing to avoid it, we have included Attachment 3 which 
illustrates various risk measures as applied to FIAs and other types of investments. 

We suggest that the Commission thoroughly reevaluate its analysis of the distribution of 
investment risk between insurers and contract holders, taking full account of the 
guarantees provided by state minimum nonforfeiture laws, the practice of “locking-in” 
previously credited interest, and current accepted standards for measuring investment risk. 

(iv) The Rule Proposal Does Not Adequately Consider Other, Similar Types of Accumulation 
Products 

Proposed Rule 151A is vague and overly broad and appears to apply to several types of 
financial products other than FIAs. However, the Rule Proposal contains no discussion of 
these other products or whether the Commission intends for them to be registered, and 
does not address the anti-competitive effects of requiring FIAs to register as “securities” if 
similar, competing products are not subject to registration. 

Initially, we note that proposed Rule 151A could be interpreted to apply to traditional 
fixed annuity products. The test set out in proposed Rule 151A is whether amounts 
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payable under an instrument are calculated by reference to the performance of a security, 
including a securities index, and whether such amounts are more likely than not to be 
higher than amounts guaranteed under the instrument. With a traditional fixed annuity, 
credited rates are set and re-set primarily by reference to current bond rates. As such, 
excess credited rates on a traditional fixed annuity arguably are set by reference to a 
security, group of securities or securities index. Further, it is generally expected that excess 
credited rates on traditional fixed annuities will be higher than the guaranteed rates. As a 
result, a traditional fixed annuity appears to be a “security” under proposed Rule 151A. 
Clearly, Congress never intended traditional fixed annuities to be categorized as 
“securities.” 

We also note that proposed Rule 151A does not appear to apply to bank index products, 
even though the logic behind Rule 151A would appear to apply to these products. 
Proposed Rule 151A initially states that it is applicable to any contract issued by a 
corporation subject to the supervision of, inter alia, a “bank commissioner” of a State; 
however, the proposed rule ultimately limits its effect to contracts that also are “subject to 
regulation under the insurance laws of that jurisdiction.” Many banks offer index CDs on 
which interest is linked to securities or commodities indices, together with “principal 
protection” after some period such as five years. In a briefing book provided to the 
Commissioners and staff dated September 20, 2006, Allianz included 40 pages of 
advertisements for these types of products, to highlight the broad range of bank index 
products available. We do not believe that these competing products have been adequately 
considered by the Rule Proposal. To the extent that FIAs are required to be registered as 
“securities” but bank index CDs are not, this provides a significant, unwarranted and 
unfair competitive advantage to banks and bank products that rely on Section 3(a)(2) of the 
Securities Act. This disparity in treatment between the banking and insurance industries is 
an issue that Congress alone should resolve. 

(v) The Proposed Rule Does Not Adequately Consider the Protections Provided to FIA 
Purchasers by State Insurance Laws 

In determining whether to adopt Rule 151A in whole or in part, it is critical that the 
Commission review in detail the protections already available to FIA purchasers under 
state insurance law. In this regard, we note that while the Rule Proposal refers to the views 
of various Federal and state securities regulators on proposed Rule 151A (Rule Proposal at 
page 16), the Rule Proposal does not refer to the views of state insurance administrators. 
We believe it is a significant oversight in the Commission’s rulemaking process not to 
obtain the views of the regulators primarily responsible for the oversight of insurance 
products. This is particularly the case given the fact that for purposes of state law FIAs are 
regulated as fixed insurance (over which the Commission has no jurisdiction) and not as 
variable insurance (over which the Commission does have some level of jurisdiction). We 
have previously provided the Commission and its staff a brief analysis of the many ways 
in which FIAs are substantially more similar to fixed insurance products than securities 
products. We will not repeat that discussion here but have included this information as 
Attachment 4 to this letter. 

Also, a review of state insurance laws by the Commission would reveal that purchasers of 
FIAs receive a series of substantial protections under these laws. In some respects, state 
insurance laws provide better protection to consumers than securities laws. We previously 
have provided information to the Commission on these issues, included as Attachments 5 
and 6, and we will not repeat that information here. 



 11

(vi) The Proposed Rule Does Not Adequately Analyze the Effectiveness of Existing State 
Suitability Standards 

The Rule Proposal indicates that the Commission has concerns with sales practices in the 
FIA industry. However, the Rule Proposal does not cite or provide any objective data 
supporting these concerns or permitting issuers or marketers to analyze the Commission’s 
assertions or the validity of how the data was compiled. We believe that this is a 
significant deficiency in the Rule Proposal and suggests that the Commission may be 
relying on an impressionistic, rather than an empirical, view of sales practices. 

The Rule Proposal also fails to address the effectiveness (or even the existence) of 
developing state insurance law suitability requirements and industry standards. 
Specifically, the National Association of Insurance Commissioners has created the 
Suitability in Annuity Transactions Model Regulation (“NAIC Suitability Regulation”) to 
impose an express suitability obligation with respect to annuity sales. The NAIC 
Suitability Regulation, which the NASD (now FINRA) has supported, has been adopted in 
most states. The NAIC Suitability Regulation and state insurance law enactments are a 
recent development which the state insurance commissioners believe will address 
suitability concerns. We question how the Commission can raise concerns regarding 
current FIA sales practices when it has not addressed these developing suitability 
requirements or their effectiveness. 

The insurance industry has made many changes to comply with the NAIC Suitability 
Regulation and state insurance law enactments and to address suitability in annuity sales. 
For example, Allianz currently conducts a robust suitability review for all FIA business. 

• Every proposed FIA transaction in all 50 states (except transactions in which suitability 
is supervised by a registered broker-dealer) must be submitted with a completed 
suitability form containing over twenty items of customer information, including age, 
net worth, monthly income, monthly expenses, monthly disposable income, liquid 
assets, and source of premium. (A copy of the Allianz FIA suitability form is included 
as Attachment 7.) 

• Every FIA suitability form received by Allianz is processed through an automated 
suitability review system containing a variety of “triggers" tied to the items of 
disclosure in the suitability form. Applications that are outside of specified parameters 
are assessed through a multi-level heightened review process in which the application 
is individually reviewed and then accepted, modified or rejected. 

• In addition, a staff of seven people reaches out by telephone to all customers over age 
75 that purchase any of our deferred fixed annuity products to assure that they 
understand key features of the products. 

• Our agents are asked to review and sign the Allianz Code of Best Practices, which 
outlines our position on three key sales practices: suitability, disclosure, and 
replacement. 

• We partner with LIMRA to send every new customer a third-party survey to assess 
their purchasing experience. We follow up directly with all consumers who express 
questions or concerns about their purchase. 

In addition, to assist customers in understanding FIAs and determining whether an FIA 
addresses their needs, we supply them with a simple, plain English disclosure document 
called a Statement of Understanding (“SOU”). We were the first company to introduce a 
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SOU nearly seven years ago, and have used an SOU in all transactions in all 50 states 
since July 2003. Each FIA applicant signs this document, which discloses in detail how the 
product works, how its value is determined, and the liquidity features of the product. A 
current form of SOU is included as Attachment 8. 

Allianz is proud of its developing suitability process and believes that it is on par with the 
suitability processes used by many securities firms. We also believe that, whatever 
historical expertise securities firms may have in reviewing sales of securities and variable 
annuity contracts, many will have no expertise in reviewing sales of fixed annuity 
contracts or of the related types of contracts that would be swept into the definition of 
“security” if Rule 151A is adopted as proposed. Thus, it is questionable whether a new 
Federal suitability review process for FIAs is necessary or in the best interest of 
consumers. 

2. THE ADOPTION OF PROPOSED RULE 151A WOULD LEAD TO SIGNIFICANT 
ADDITIONAL COSTS FOR INSURANCE AGENTS, MARKETING ORGANIZATIONS, 
AND FIA ISSUERS 

 We believe that the adoption of proposed Rule 151A in its current form would have a significant 
negative cost effect on insurance agents, marketing organizations, and FIA issuers. Inevitably, 
these costs and related administrative burdens would negatively affect product cost, product 
availability, and consumer choice and would have an anti-competitive effect on the FIA industry. 
We do not believe these important issues have been adequately addressed by the Rule Proposal. 

 In the FIA industry, there are typically three principal participants in the selling process: the 
insurance agent, a field marketing organization (“FMO”) providing product wholesaling and 
training services, and the issuing insurance company. If proposed Rule 151A is adopted as 
proposed, each of these three groups will be required to go to the significant expense and 
administrative burden of complying with two parallel but completely uncoordinated regulatory 
regimes. The following discussion outlines the negative effects of proposed Rule 151A on these 
groups. 

a. Rule 151A Represents Duplicative and Overlapping Regulation 

 It is important to point out that persons in the insurance industry already are subject to the 
significant costs and administrative burdens of state regulation. To the extent that the securities 
industry is not subject to these same requirements, the securities industry is given a competitive 
advantage in terms of lower costs and fewer administrative burdens. The following is a brief list 
of the types of costs and administrative burdens to which Allianz and other industry participants 
already are subject. 

• Insurance agents are required to obtain insurance licenses (and pay fees) in all applicable 
states. 

• Marketing organizations are required to be licensed as insurance agencies (and perhaps also 
as third party administrators) in all applicable states. 

• Allianz is required to “appoint” agents and agencies with the state insurance departments in 
nearly all states in which such agents or agencies sell its products and must pay state 
appointment fees. 

• Allianz is required to pay into state guaranty funds in all states for the protection of contract 
owners. 
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• Allianz typically pays its FIA customers’ premium taxes upon annuitization. 

• Allianz (or a subsidiary) is required to become licensed as an insurance company and is 
subject to compliance requirements and examination by all states. 

• Allianz is required to provide statutory financial reporting and audited statutory statements 
under accounting standards developed by the state insurance regulators. 

• Allianz must comply with reserving and other mandated actuarial reporting requirements. 

• New products, contracts, and forms must be approved by the state insurance department in 
each state in which the product is sold. 

 In total, Allianz paid more than $6.7 million in 2007 for these insurance regulatory costs. This 
does not include costs associated with staffing our compliance area, or market conduct 
examinations. 

b. Forcing FIA Sales Through Broker-dealers Will Have an Immediate and Potentially 
Significant Negative Effect on FIA Sales and Consumer Choice 

 If FIAs become regulated and required to register as “securities,” they will have to be sold only 
by licensed securities registered representatives associated with registered broker-dealers. This 
could substantially restrict the market for FIAs and reduce consumer choice. 

 The Rule Proposal suggests that, once FIAs become registered products, broker-dealers may be 
more likely to carry them as a product line. This seems unlikely. Most broker-dealers already 
have dozens if not hundreds of product selling agreements “on the shelf.” It would be difficult 
for FIAs to break in, particularly since supporting this new product line would require broker-
dealers to become familiar with a new type of product and incur costs of due diligence and new 
supervisory procedures. In fact, we have seen many broker-dealers already limiting the number 
of insurance carriers and the number of insurance products that they will carry and dropping 
variable annuity products for this reason. Consequently, it seems unlikely that these same 
broker-dealers will now embrace FIAs as a new “security” competing for shelf space. 

 We also believe that IT/connectivity issues may prevent many broker-dealers from offering FIA 
products. Many broker-dealers, particularly the larger firms, require electronic connectivity 
between the broker-dealer and the insurance company because it is too burdensome for these 
firms to process this business manually. Even where a broker-dealer already offers an insurer’s 
variable annuities, the same insurer’s FIA products may use a separate system. At a minimum, 
addressing these connectivity issues imposes another additional cost on insurance companies. 
We have projected that our costs to address broker-dealer connectivity requirements could be 
approximately $2.5 million. This figure does not include the costs that broker-dealers would 
incur to build out connectivity infrastructure on their end. These IT/connectivity issues 
obviously represent a significant barrier to entry for FIAs into broker-dealer shelf space. 

 Even assuming that a broker-dealer that does not currently sell insurance could be convinced to 
take on FIAs as a product line, the broker-dealer would have to go to considerable expense and 
delay to be set up to sell the products. The broker-dealer would need to obtain a license as an 
insurance agency in all applicable states. In addition, some states do not let foreign companies 
obtain agency licenses, so the broker-dealer would have to set up new insurance agency 
subsidiaries in those states. The broker-dealer would also need to hire or train insurance 
compliance personnel, in addition to its existing securities compliance staff. 
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 Further, broker-dealer regulations – and the procedures that are adopted by broker-dealer firms 
to implement these regulations – are by their nature restrictive and anti-competitive. If FIAs are 
forced through broker-dealer distribution channels, it can be expected that product availability 
and consumer choice will be reduced substantially. 

• FIA sales agents are generally independent agents who sell products for multiple companies. 
An agent may be appointed by a half-dozen different companies and sell two to five 
products offered by each company. This allows the agent to have a wide variety of products 
to sell to different customers. If the agent becomes a securities registered representative, the 
agent, in most cases, must be licensed to a single broker-dealer either due to state securities 
law requirements prohibiting dual registration or the broker-dealer’s own policies. The agent 
will be permitted to sell only products on that broker-dealer’s “approved list.” As noted 
above, it is unlikely that broker-dealer approved lists will include as many FIA products as 
are currently offered, collectively, by the individual agents working independently. 

• Many broker-dealers simply do not offer insurance products. 

• Many broker-dealers offer proprietary products. These firms may not be willing to open 
their “approved lists” to competing products such as FIAs.  

• Because of a perception that insurance sales by broker-dealers are a “red flag” for audits by 
Federal securities regulators, some broker-dealers attempt to limit sales of insurance 
products to a specified percentage of total sales; e.g., 25% of total sales. In these firms, FIAs 
would be competing with other insurance products for a portion of this artificially restricted 
percentage.  

• If FIA sales are run through broker-dealers, the economics of the transactions will change 
substantially. Initially, the broker-dealer will take a portion of the sales commission, thereby 
reducing the sales agent’s compensation. In addition, product sales may be skewed toward 
issuers willing to make various sorts of shelf space payments to the broker-dealers. 

 All of the foregoing factors can be expected to limit product availability and reduce customer 
choice.3 

                                                           
3 We also note that the principal and interest guarantees provided by FIAs are not likely to be adopted in other products. 
Thus, to the extent that product availability and consumer choice of FIAs diminishes, the availability of these guarantees 
would be similarly reduced. 
For example, FIAs credit positive interest but do not allow negative returns to invade principal or previously credited 
interest. This type of guarantee can only be made by an insurance product supported by investments held in the insurer’s 
general account. A similar guarantee placed on a variable annuity invested in separate account investment options, for 
example, would be prohibitively expensive. To support the guarantee, the insurer would have to purchase at-the-money 
put options each year. As of August 4, 2008, if the variable annuity were invested in an S&P 500 Index fund, the put 
options would cost $83.43 for every $1,000 invested; assuming a ten-year period at current prices and at the current yield 
curve, this guarantee would have a present value of $702.59. As a result of the prohibitive cost, this type of guarantee is 
simply not found in the variable annuity market. 
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c. Effect of Proposed Rule 151A on Insurance Agents, Including Restrictions on Outside 
Business Activities 

 If proposed Rule 151A is adopted in its current form, it will have a substantial and burdensome 
effect on insurance agents. Agents who may have been selling insurance products for decades 
will be required to comply with a second, entirely new regulatory regime. Currently, we 
estimate that approximately 70% of our agents selling FIAs do not hold a securities license. 
This means that if proposed Rule 151A is adopted, an enormous number of agents would either 
have to become licensed or leave the FIA industry. We believe the confusion caused by mass 
licensing and the potential for agents to leave the business – thereby restricting consumer choice 
– raise significant policy concerns which the Rule Proposal fails to address. 

 Of greatest concern, insurance agents will become subject to the securities-law outside business 
activity restrictions in FINRA (NASD) Rules 3030 and 3040. Under Rule 3030, no registered 
person may receive any compensation from someone other than his/her member firm unless the 
registered person has provided prompt written notice to the firm. Pursuant to internal 
procedures, member firms can determine whether or not to permit such activities, and many will 
not. In addition, under Rule 3040 a member firm must receive detailed information about any 
“private securities transaction” proposed by a registered person and must pre-approve such 
transactions if the registered person is receiving selling compensation. Under these rules, the 
broker-dealer is given the power, in effect, to prevent its registered representatives from 
engaging in any business other than as a representative. This obviously puts the firm in a 
conflict-of-interest position in that the firm would generally prefer that the representative 
conduct only business on which the firm receives compensation (i.e., securities products). 

 As the Commission may be aware, fixed insurance agents may conduct a variety of businesses 
in addition to being an insurance agent. For example, they may provide tax or accounting 
advice, mortgage brokerage, and other types of financial products and services. FIA agents also 
often engage in a wide variety of other fixed insurance businesses, including sales of traditional 
fixed annuities, fixed life insurance, long term care insurance, disability insurance, and 
unregistered group variable annuities sold to qualified plans, as well as the providing of 
investment advice. As described above, pursuant to FINRA rules, agents would be required to 
submit all of these businesses to their firm for de facto approval or disapproval, which could 
significantly impact the market for these types of insurance and other financial products. Or, the 
broker-dealer may approve the business, but attempt to collect a portion of the commissions on 
these sales, thereby taking away a part of the agent’s compensation on non-registered 
businesses. We believe this raises serious policy concerns not addressed by the Rule Proposal. 

Further, if an insurance agent decides to become securities licensed, he or she will become 
subject to a wide range of other restrictions on his or her activities and will be required to do the 
following. 

• Take and pass the Series 6 securities examination. Note that the Series 6 exam pertains 
primarily to mutual funds and variable insurance and is largely inapplicable to FIAs, so the 
examination will not serve an educational function. 

• Pay license annual fees. These fees are in addition to the fees already paid to function as an 
insurance agent. Insurance fees for an annual resident state license range from approximately 
$90 to $350 per state per agent. If an agent is licensed in all 50 states, he or she would pay 
approximately $5,200 in annual fees. If FIAs are regulated as securities, these persons will 
continue paying annual fees for purposes of state insurance laws, but will also have to begin 
paying securities registration and licensing fees. The representative/agent would pay both 
FINRA fees (a separate fee is required for each type of securities license) and also state 
securities fees. A representative/agent selling in all 50 states would pay approximately 
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$3,100 in initial state securities registration fees and nearly $3,000 annually in ongoing state 
securities fees. 

• Either set up or become associated with a registered broker-dealer. 

• Submit all letterhead, business cards, and office signage for broker-dealer approval. 

• Obtain errors and omissions coverage (this is required by most firms). 

• Have all recommendations approved by a registered principal. The concept of a “registered 
principal” does not exist in the insurance industry. 

• Submit all correspondence, including e-mail correspondence, to the broker-dealer for review. 

 As noted above, it appears that the principal goal of proposed Rule 151A is to subject FIA sales 
practices to a Federal suitability requirement. If so, we strongly encourage the Commission to 
implement that Federal suitability requirement in a manner that is significantly less burdensome 
than proposed Rule 151A to agents and to the many non-securities markets in which they 
operate. Rather than require full broker-dealer and registered representative licensure for firms 
and individuals selling FIAs, we recommend instead that the Commission consider requiring 
some form of new limited securities license (e.g., Series 6A) for agents who sell no securities 
except those which are “securities” by virtue of Rule 151A. This new limited securities license 
would impose agent education and examination requirements which are tailored to FIA sales 
activity and would substantially reduce, if not eliminate, the ancillary requirements (such as 
outside business activities limitations, general broker-dealer supervision and certain fee 
requirements) imposed upon registered representatives generally. 

d. Effect of Proposed Rule 151A on Field Marketing Organizations (FMOs) 

 Proposed Rule 151A would also have significant effects on FIA field marketing organizations. 

 In some cases, FMOs are registered as broker-dealers, or are associated with a broker-dealer. In 
many cases, they are not. If proposed Rule 151A is adopted as drafted, an FMO not currently 
registered as a broker-dealer would need to register as such to continue its activities and be paid 
commissions. If it does not register, it will no longer be able to receive commissions and will no 
longer be allowed to sell FIAs. 

 If an FMO chooses to continue with its existing business model, it will need to register as a 
broker-dealer, and it will be subjected to a number of new requirements listed below. The cost 
and burden of these requirements is significant, and just the legal and regulatory work of the 
initial setup, licensing, and staffing for a new broker-dealer could easily cost between $250,000 
and $500,000. 

• The FMO will need to register with the Commission as a broker-dealer, in addition to 
maintaining its registration as an insurance agency with state insurance commissions. As 
noted above, the initial setup costs for a new broker-dealer could be $250,000 or more. In 
addition, the new broker-dealer would be required to pay first-year state securities fees of 
$12,705 (assuming registration in 50 states), and ongoing fees of $11,650. The new firm 
would also be required to pay approximately $26,000 in the first year to qualify as a foreign 
corporation in all states, including publication of notices, appointments of agents for process, 
and so on, and ongoing annual fees of approximately $4,000. 

• It will need to become a member firm of FINRA and pay FINRA fee assessments. 
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• It will need to develop extensive written policies and procedures tailored to its business. 
(This will be in addition to the “Compliance Guide” or “Operational Rules” that typically 
will already have been adopted by the issuing insurance company.) 

• It will need to obtain a fidelity bond, in addition to maintaining bonding requirements (e.g., 
surety bonds) imposed by state insurance law. 

• It will need to register its offices as branch offices. (There will be a separate fee for each 
branch.) The concept of a “branch office” does not exist in the insurance industry. It will 
need to conduct regular examinations of all branch offices. It will need to staff many branch 
offices with registered securities principals. The concept of a “registered securities principal” 
does not exist in the insurance industry. (There will be a separate license fee for each 
principal’s license. Because each principal will hold two or more licenses, multiple license 
fees will be paid for each principal.) 

• It will need to hire or train securities compliance personnel, in addition to maintaining its 
insurance compliance personnel. It will need to retain a qualified “chief compliance officer” 
who has taken and passed the applicable principals’ exam. The concept of a “chief 
compliance officer” – defined by the securities laws as requiring specific qualifications and 
completion of a specified test – does not exist in the insurance industry. 

• It will need to hire a trained Financial Operations Principal, or “FINOP” who has taken the 
requisite principals’ examination. The concept of a FINOP does not exist in the insurance 
industry.  

• It will need to set up a procedure for a principal review of all applications, as well as review 
of advertisements, business cards, letterhead, office signage, correspondence, and e-mails. It 
can be expected that acquiring e-mail tracking software and storage hardware will be a 
significant expense. 

 These requirements, in the aggregate, will impose a significant cost burden on the FMO. We 
believe these burdens, which may force many FMOs out of business, have not been adequately 
analyzed by the Rule Proposal. 

e. Effect of Proposed Rule 151A on Issuers 

 Proposed Rule 151A, if adopted as proposed, will also impose significant burdens on FIA 
issuers, including Allianz. 

(i) Additional Filing Fees 

In addition to fees and assessments already paid to insurance regulatory authorities, an 
issuer of registered FIAs will also have to pay SEC registration fees. Assuming sales of 
$5 billion annually, Allianz will be required to pay $196,500 in securities filing fees. 

(ii) “Super” Net Capital Requirements 

If FIAs become registered products, Allianz will be required to sell its products through 
broker-dealers. One possible sales structure would be to distribute its FIAs through its 
broker-dealer subsidiary, Allianz Life Financial Services, LLC (“ALFS”). ALFS currently 
acts as distributor for all of Allianz’ variable insurance products. ALFS functions only as a 
wholesale broker-dealer, and does not effect retail sales. Retail sales are effected by third-
party firms. If FIAs are sold through ALFS, there will be a special, “super” net capital 
requirement imposed on the transaction. ALFS has been advised by FINRA and 
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Commission staff that broker-dealers selling insurance products are subject to substantially 
higher net capital requirements than broker-dealers selling mutual funds, creating, in 
effect, a super net capital requirement for broker-dealers selling insurance products. See 
Exchange Act Rule 15c3-1(c)(2)(iv)(C). As a result of this interpretation, ALFS – which is 
a “minimum net capital” broker-dealer – must maintain required minimum net capital of 
more than $16.5 million (as of June 30, 2008). A broker-dealer for a registered mutual 
fund selling a similar volume of business would be required to maintain only about 
$170,265 in net capital, or approximately 99% less. While this may vary depending upon 
various factors, Allianz estimates, based upon sales of $5 billion of FIAs per year, that 
Allianz may need to contribute up to an additional $50 million of capital to ALFS if FIAs 
are categorized as securities and sold through ALFS. 

If Allianz is required to contribute additional capital to ALFS, most of the capital would be 
invested in low-yielding Treasury securities (yielding perhaps 4-5%) to assure that the 
capital contributed is assessed the minimum “haircut” possible. This is substantially below 
Allianz’ “cost of capital” from its parent company. Moreover, Allianz will be unable to 
count the majority of its investment in ALFS as capital. Pursuant to rating agency 
requirements applied to Allianz, up to 70% of the Company’s investment in its subsidiary 
will be disallowed. In other words, if Allianz contributes $50 million of capital to ALFS, it 
will only be able to count $15 million as capital. This significant cost to insurance 
company issuers has not been addressed in the Rule Proposal. 

(iii) Costs of Registration and Prospectus Printing 

The Rule Proposal grossly understates the costs of registering FIA products. The Rule 
Proposal indicates that, if proposed Rule 151A is adopted in its current form, FIAs likely 
will be registered on Form S-1. We believe that the use of this form will lead to significant 
unnecessary costs. 

Form S-1 is a cumbersome form that was not designed for insurance products. Form S-1 
requires the disclosure of a large amount of irrelevant information, including a variety of 
information that is not prepared by many insurance companies. For example, the form will 
require the inclusion of GAAP financial statements often not prepared by insurance 
companies other than in the SEC registration context. Unlike Forms N-4 and N-6, Form S-
1 does not provide insurers with the ability to include statutory (rather than GAAP) 
financial statements in a registration statement if they would not otherwise be required to 
prepare GAAP financial statements. Many insurance companies only prepare and file 
statutory financial statements prepared in accordance with state insurance laws. If FIAs are 
required to be registered, these insurance company issuers would then be required to 
prepare two different sets of financial statements, GAAP and statutory. (To support the 
new GAAP financial statements, issuers would be required to retain additional internal and 
external accounting and audit resources, at a significant additional cost).  

The financial information required to be included in a Form S-1 registration statement is 
also more extensive than that required by Forms N-4 and N-6 (e.g., selected financial data 
for the prior five fiscal years). Moreover, Form S-1 requires full financial statements to be 
included in the printed prospectus (whereas mutual funds and variable products may 
include financial statements in a part of the registration statement that is not printed), 
resulting in substantial additional printing and mailing costs. Allianz’ most recent financial 
statements are over 50 pages long.4 As a result, a prospectus filed on Form S-1 may be 50-

                                                           
4 Allianz prepares some GAAP financial statements for purposes of financial reporting to its parent, Allianz SE, which is 
traded on the New York Stock Exchange. 
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100% longer than a mutual fund prospectus filed on Form N-1A. This obviously leads to 
cost and marketing disadvantages for FIA issuers, without any obvious benefit to the 
consumer. 

In addition, Form S-1 requires a registrant to prepare a Management’s Discussion and 
Analysis and an extensive disclosure of executive compensation (neither of which is 
typically prepared for other purposes by insurance companies). Undertaking the necessary 
due diligence to draft and finalize disclosure on these items can take several weeks, if not 
months, and requires a significant amount of resources. 

Moreover, the registrant will incur significant legal costs and expenses in preparing the 
Form S-1. Initially, many insurance companies will not have qualified internal securities 
counsel, and these persons will have to be hired. In addition, insurers will incur significant 
costs for external counsel – costs which will vary considerably depending upon whether 
the issuer has previously prepared a Form S-1 registration statement. If it has, we would 
estimate external legal costs at $50,000-100,000. (Of course this cost is per registration 
statement, and would be increased for additional registration statements. Unlike mutual 
fund registrants, insurance company registrants cannot file in “series” format, and so 
would have to file a separate registration statement for each registered product.) For 
registrants that have not previously prepared a Form S-1 registration statement, external 
legal costs would be much higher, possibly $250,000-500,000. 

Based on all of these factors, we believe that the Rule Proposal significantly understates 
the costs of registering FIAs. 

With regard to prospectus printing, the Rule Proposal indicates that the Commission 
believes that the cost of preparing and printing an FIA prospectus filed on Form S-1 
should be roughly equivalent to preparing and printing a mutual fund prospectus filed on 
Form N-1A. See Rule Proposal page 77 and footnote 118. This is overly optimistic. Based 
upon our internal projection of prospectus printing and mailing costs, an FIA prospectus 
would cost twice as much as a mutual fund prospectus, as follows. 

Assume a standalone mutual fund prospectus with an average approximate page count 
of 25 pages and an S-1 FIA prospectus with an average approximate page count of 100 
pages (including financial statements), 27# paper weight, a four-page cover, and a print 
quantity of approximately 3,000 prospectuses. (The per piece print cost would decrease 
significantly as the quantity increases.) 

 

Estimated Print 
Cost For Each 

Prospectus 

Estimated Mail 
Cost For Each 

Prospectus 

Total Cost For 
Each 

Prospectus  
S-1 Prospectus $1.50 $1.38 $2.88 
Mutual Fund Prospectus $  .69 $  .86 $1.55 
Difference / Prospectus $  .81 $  .52 $1.33 

Currently, Allianz uses a simple, ten-page disclosure form for its FIAs called an SOU. A 
copy of Allianz’ form of SOU has previously been provided both to the Commission and 
to FINRA. A current form of SOU is included as Attachment 8 to this letter. If Allianz is 
required to prepare a bulky 100-page Form S-1 prospectus for each of its FIAs, it will 
increase costs significantly over current disclosure costs. And, we believe, it will provide 
disclosure to its customers that is more confusing and harder to understand than the 
disclosure in the SOU. 
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In addition to financial printing costs, the concept of EDGAR electronic filing does not 
exist in the insurance industry. Consequently, an insurance company registering FIAs 
would need to incur significant costs to build or purchase the capabilities for SEC 
electronic filing or retain a third-party service provider to do so on its behalf. 

(iv) Costs Associated with Discontinued or Disrupted Sales and Development of New Products 

To avoid the significant costs and burdens associated with registering existing FIAs, 
certain insurers may instead cease offering such products or reduce the number of 
available products. This likely would result in collateral costs to the insurer (e.g., the loss 
of personnel who are no longer needed to administer the products) as well as to third-party 
service providers who helped support the administration and/or sale of the insurer’s FIAs. 
These costs would be in addition to the lost revenue and diminished competition costs 
noted by the Commission in the Rule Proposal. 

Insurance company issuers which register one or more of their existing FIAs may have to 
interrupt sales of those FIAs while the registration statement is pending to ensure that all 
sales are effected in compliance with the Securities Act. Alternatively, such issuers may 
decide to develop and register new FIAs to avoid such concerns. The time and costs 
involved with developing, marketing, and selling a new product are considerable, and 
would include significant internal and external resources to develop the product and obtain 
necessary state insurance regulatory approvals. 

(v) FINRA Fee Assessments 

If FIAs are required to be registered as securities, the products will become subject to 
FINRA’s jurisdiction and FINRA fee assessment. Based upon $5 billion of annual sales, 
Allianz’ broker-dealer subsidiary, ALFS, will be required to pay an additional $200,000 in 
annual FINRA fees. In addition, FINRA fees “double dip” where products are sold 
through both a wholesale and a retail broker-dealer. As such, in addition to the $200,000 
that would be paid in fees by the Allianz wholesaler ALFS, an additional $200,000 would 
be paid by the selling retail firms. This significant cost has not been considered in the Rule 
Proposal. 

We have not reviewed in depth all of the Rule Proposal’s estimations of costs. However, 
the Commission’s assumptions regarding cost estimates appear to be materially 
incomplete, and we believe they should be closely reviewed and reconsidered. 

3. PROPOSED RULE 151A DOES NOT PROVIDE ADEQUATE CLARITY FOR THE 
REGULATION OF FIAS 

 Proposed Rule 151A represents only a relatively small first step in the regulation of FIA products. 
The proposed rule does not attempt to comprehensively address the mechanics of regulating FIAs. 
For example, proposed Rule 151A is not accompanied by any registration form for FIAs, and it is 
not accompanied by any specialized filing rules. In practice, this means that FIA issuers will be 
forced to use forms and rules designed for conventional corporate financing transactions (i.e., 
Form S-1), which will be burdensome and unnecessarily expensive. These additional burdens and 
costs will have an anticompetitive effect on the FIA industry. For this reason, we believe that 
proposed Rule 151A as currently proposed is seriously deficient. 

 We note that, in the past, it has taken considerable periods of time for the Commission to generate 
the requisite forms and rules to regulate registered insurance products. For example, after the 
Supreme Court in the VALIC case held that variable annuities with minimal guarantees are 
securities, it took more than 25 years for the Commission to approve a registration form designed 
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for variable annuities. Similarly, after the Commission in its Red Book study of the investment 
company industry in 1992 identified the absence of a registration form for variable life products as 
one of the larger gaps in investment company regulation (Protecting Investors: A Half Century of 
Investment Company Regulation at 408), it took the Commission a full decade to adopt Form N-6 
for variable life products. In the context of proposed Rule 151A, we believe it would be 
inappropriate for the Commission to cause FIA issuers to suffer another “lost decade” of 
cumbersome, inapplicable forms and rules after the adoption of the proposed rule. While we do not 
believe that proposed Rule 151A should be adopted, if it is, we believe that the adoption of the 
proposed Rule should be accompanied by all required forms and rules, as outlined in the following 
discussion. 

a. Form S-1 Is Not an Appropriate Form for Registration of FIAs 

 Form S-1 was not designed for insurance products, and it would provide poor, 
difficult-to-follow disclosure for annuity consumers. We believe that use of a prospectus filed 
on Form S-1 would be a substantial step backward for Allianz and its customers, as disclosure 
contained in the SOUs currently used by the Company is simpler, clearer and easier for the 
consumer to understand. Moreover, we request that the Commission take notice of the fact that 
Allianz is regularly informed by a number of other regulators that they do not like the use of 
prospectuses in insurance transactions, that “no one reads the prospectus,” and that prospectuses 
generally provide poor disclosure that is not consumer friendly. We also request that the 
Commission take note of the fact that its staff has been encouraging industry efforts to develop 
a short-form prospectus for variable annuity sales. Thus, requiring the cumbersome Form S-1 
for FIA registration would seem to be a significant step in the wrong direction. 

 If a new form for registration of FIAs is not generated contemporaneously with any adoption of 
proposed Rule 151A, we recommend that the Commission adopt simplifying amendments to 
Form S-1 for FIA products. In June of 2006, Allianz presented the Commission’s staff with a 
no-action proposal for simplifying Form S-1 disclosure for insurance company registrants. A 
copy of that letter is included as Attachment 9 to this letter. When this letter was filed, the 
Commission’s staff indicated that it did not want to address changes of this magnitude in a no-
action letter, but rather rulemaking would be required. In the context of the rulemaking involved 
in adopting proposed Rule 151A, we request that the Commission reconsider our request for 
simplifications to Form S-1. 

 In the event that the Commission determines to require the use of Form S-1 without any 
simplifications, we believe the Commission should further consider the issue of the subsequent 
use of Form S-3 by FIA issuers. In the Rule Proposal the Commission indicates that, if 
proposed Rule 12h-7 exempting FIA issuers from Exchange Act periodic reporting 
requirements is adopted, FIA issuers registering on Form S-1 would never be eligible to use the 
simpler Form S-3, because use of that form is predicated on the issuer being an Exchange Act 
filer. (Rule Proposal at pages 61 and 62 and footnote 99.) We recommend that Form S-3 be 
made available to FIA issuers that are not Exchange Act filers where the issuers file additional 
information designated by the Commission as an exhibit to their Form S-3 registration 
statement, and incorporate that information by reference into the prospectus. 

 In the alternative, we would strongly support the use of the somewhat more applicable Form 
N-4 for registration of FIA products. (See Rule Proposal at page 30.) 

 b. Simplifying Rules 

 The Commission should adopt a series of simplifying and streamlining rules along with any 
adoption of proposed Rule 151A. In the absence of these rules, the Commission will increase 
costs incurred by FIA issuers significantly and unnecessarily and will make these issuers less 
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competitive relative to issuers of variable annuities and mutual funds, and this will result in 
more burdens and costs to individuals purchasing FIAs. 

• Rule 485 under the Securities Act.  Rule 485(b) provides a simplified process for filing an 
amended registration statement containing no material changes without review by the 
Commission’s staff. This rule provides a valuable tool for registrants and the staff to avoid 
the costs and burdens of unnecessary reviews of registration statements. However, Rule 485 
does not apply to insurance companies registering on Form S-1. We recommend that the 
benefits of this rule be extended to Form S-1 registrants that are registering insurance 
products. 

• Rule 24f-2 under the Investment Company Act.  Rule 24f-2 provides a simplified process 
for calculating and paying filing fees to the Commission. The Rule permits a registrant to 
pay fees annually in arrears, rather than guessing as to sales at the beginning of the year. If 
an issuer cannot rely on Rule 24f-2, the issuer must develop costly monitoring systems to 
oversee the sale of its securities and ensure it does not sell more than the amount it 
registered. In addition, because investment companies are always issuing and redeeming 
shares, Rule 24f-2 permits the registrant, in calculating fees, to net redemptions against sales. 
The financial benefit of netting redemptions against sales can be significant. For example, in 
2007, Allianz variable insurance products had net redemptions of $2.18 billion. This resulted 
in a fee savings of $82,530. If FIAs are required to be registered as securities, we project 
that, once Allianz’ FIA business is established as a registered business, it will pay over 
$100,000 annually in excess registration fees as a result of the inability to net redemptions 
against sales. We recommend that Rule 24f-2 be extended to Form S-1 registrants that are 
registering insurance products. 

• Rule 482 under the Securities Act.  Rule 482 provides a flexible rule for the use of sales 
literature that is not accompanied or preceded by a prospectus. This rule is only available to 
investment companies. If the rule cannot be used by FIA issuers, they would have to rely on 
the much more restrictive and cumbersome Rule 134 or 135 to disseminate sales literature 
that is not accompanied or preceded by a prospectus. This restriction would give a significant 
advantage to mutual funds and variable annuity issuers. We recommend that Rule 482 or a 
similar rule be made available to FIA issuers. 

• Rule 146 under the Securities Act.  We were surprised to see that the Rule Proposal 
apparently did not consider the interrelationship between proposed Rule 151A and Section 
18 of the Securities Act. Section 18 of the Securities Act is part of the National Securities 
Markets Improvements Act of 1996, or “NSMIA.” In effect, NSMIA reflects a 
Congressional determination that broad classes of securities and insurance, including 
investment company securities and insurance products excluded from the Securities Act 
pursuant to Section 3(a)(8), should be exempted from overlapping and conflicting state 
regulation. However, Section 18 does not clearly address FIAs or other non-variable 
registered insurance products. If FIAs had existed in 1996, there is no question they would 
have been expressly covered by NSMIA. 

 There are numerous state statutes that, in effect, pre-empt state securities regulation of 
insurance products, and vest exclusive jurisdiction over insurance products in state insurance 
departments. However, we believe that this is an issue that should be addressed 
comprehensively as a matter of Federal law. 

 We recommend that Rule 146 be amended to expressly state that, for the limited purpose of 
Section 18 of the Securities Act, an insurance company registering an annuity product is 
deemed to be an investment company. We believe it is appropriate to treat an insurance 
company as an investment company for limited purposes. In this regard, we note that, but for 
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an exclusion in Section 3(c)(3) of the Investment Company Act, insurance companies would 
generally be treated as investment companies pursuant to that Act. Similarly, FINRA 
categorizes insurance companies as investment companies for some purposes. See FINRA 
(NASD) Rules 1032(b)(1)(A) and 1022(d)(1)(A)(iii). 

• FINRA (NASD) Rule 2710.  FINRA (NASD) Rule 2710 requires, among other things, the 
filing of certain information and documents with FINRA and regulates the compensation that 
can be paid in connection with a securities offering. Variable contracts and modified 
guaranteed insurance products are exempt from Rule 2710, and we recommend that the 
offering of FIAs be exempt from this rule as well. 

• Rule 15c3-1(c)(2)(iv)(C).  As discussed above on page 17, broker-dealers selling insurance 
products are subject to “super” net capital requirements significantly in excess of capital 
requirements of broker-dealers selling mutual fund shares and other investment company 
products. We believe this is unwarranted and discriminatory, and recommend that, for the 
limited purpose of Rule 15c3-1(c)(2)(iv)(C), insurance company issuers registering insurance 
products should be deemed to be “investment companies.” 

4. OTHER MATTERS 

 In response to the Commission’s request for comment on other matters, we provide the following 
additional comments: 

• As stated above, we strongly endorse the principal concepts underlying proposed Rule 12h-7. 
We believe, however, that the provisions of the proposed rule restricting assignment and 
transferability may be unworkable and should be revised or eliminated. 

• If the Commission elects to require that FIAs be registered as securities, we recommend that the 
Commission adopt a new registration form tailored specifically to FIAs prior to the effective 
date of any final Rule 151A. If an FIA-specific form is not adopted, we recommend 
alternatively that the Commission authorize the use of Form N-4 by FIA issuers or that the 
Commission simplify Form S-1 for FIA issuers. 

• We do not believe the proposed rule should be extended to fixed index life insurance products. 
Fixed index life insurance products feature a clear and substantial element of mortality risk 
assumed by the insurer. These products are well within the exclusion for insurance policies in 
Section 3(a)(8) of the Securities Act and cannot reasonably be construed to be “securities.” 
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X. LEGAL BASIS FOR RELYING ON SECURITIES ACT SECTION 3(a)(8) 

 The Company believes that its EIA products qualify as "insurance" within the 
meaning of Section 3(a)(8) of the Securities Act of 1933. In determining that the EIA 
products qualify for the exclusion from the Federal securities laws set forth in Section 
3(a)(8), the Company has focused on the three key factors consistently reviewed by the 
Federal courts and the Commission under a Section 3(a)(8) analysis: (1) the allocation of 
investment risk under the EIA products is on the Company; (2) the Company's 
assumption of a meaningful mortality risk under the EIA products, and (3) the marketing 
of EIA products primarily as insurance rather than as investments. 

  A. Overview of Section 3(a)(8) as Applied to EIA Products 

  Section 3(a)(8) provides that "Any...annuity contract...issued by a corporation 
subject to supervision of the insurance commissioner... of any State..." is excluded 
from the definition of "security." The Company's EIA products clearly meet the 
technical reading of this provision, in that the EIAs are: 

 • Annuity contracts filed with and approved by all applicable state insurance 
departments. 

  • Issued by a corporation. 

  • Subject to the supervision of a state insurance commissioner. 
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The exclusion in Section 3(a)(8) is premised in significant part on the fact that insurance 
products are subject to comprehensive regulation at the state level. And in this regard, 
EIAs are virtually indistinguishable from traditional fixed annuities, in that: 

 • EIAs are issued by insurance companies licensed in each jurisdiction in which the 
products are offered. 

 • EIA contracts are required to be reviewed and approved by the domicile state and 
each state in which the contracts are offered. 

 • EIAs issuers are required to meet capital requirements that are identical to those for 
issuers of traditional fixed annuities. 

 • EIA issuers are subject to regular examination by their domiciliary state and other 
states in which they offer products. 

 • EIA issuers must file extensive annual financial information with state regulatory 
authorities. 

 • EIAs, like other fixed annuities, are backed by all general account assets, and not 
just the assets of a separate account. 

 • EIAs, like other fixed annuities, must invest general account assets in accordance 
with state "permitted investment" laws. 

 • EIAs, like other fixed annuities, must meet minimum nonforfeiture requirements. 

 • EIAs are subject to specialized consumer disclosure laws, including contract 
"readability" requirements and specialized disclosures on exchanges. 

 • EIA purchasers receive the benefit of a consumer protection "cooling off period" in 
the form of a 10-day free look right. Additional free look rights may be provided to 
certain persons, such as seniors. In California, seniors have the benefit of a 60-day 
free look right. 

 The Company recognizes that United States Supreme Court opinions subsequent to the 
enactment of Section 3(a)(8) take the position that, in certain extreme cases, annuity 
contracts such as variable annuities that shift substantially all risk to contract owners may 
not constitute "insurance" for purposes of Federal law and so may be "securities" not 
covered by the 3(a)(8) exclusion. The Company believes, however, that its EIAs are 
easily distinguishable from the annuities at issue in these cases. The Company believes 
that the following additional factors are pivotal to the determination that the Company's 
EIAs are insurance and meet the requirements of Section 3(a)(8). 

 • The Company accepts substantial financial risk with regard to its EIAs. 
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 • The Company's crediting guarantees are not a pass-through of general account 
performance. 

 • The caps on excess credited index interest are established in advance for a period of 
at least one year, and are not subject to modification by the Company. 

 • The Company guarantees a minimum non-indexed fixed interest rate in accordance 
with state nonforfeiture law. 

 • The Company guarantees the participation rate and a minimum indexed interest 
crediting cap for the life of the contract. 

 • The minimum accumulation value for the Company's EIAs meet the requirements 
of state nonforfeiture laws. 

 • The Company is subject to lapse risk and annuitization risk and the risk of over 
utilization of liquidity rights. 

 • The Company is subject to mortality risk. 

 • The Company markets its EIAs as insurance products.  

 B. The Company Assumes Significant Investment Risk On Its EIA Products 

  The Company assumes significant investment risks on its EIA products. These 
risks include the risk the Company assumes by being contractually obligated to apply 
index interest credits under the EIA products regardless of the investment experience 
of its general account assets. They also include the substantial minimum nonforfeiture 
guarantees made by the Company on its EIA products. The Company believes that the 
risks outlined in Sections V (at page 12) of this letter clearly demonstrate assumption 
of investment risk sufficient to meet the requirements of Section 3(a)(8). The 
Company also believes that its assumption of significant investment risk results in 
substantial compliance with Rule 151's investment risk standard. 

  3.  The Company's EIA Products Substantially Comply With the Investment 
Risk Test in Rule 151 

  It is the Company's position that its EIA. products substantially comply with 
Rule 151's investment risk conditions. 

   (a) No Sharing in the Investment Experience of a Separate Account 

  The first prong of Rule 151's investment risk test requires that the value of a 
contract must not vary according to the investment experience of a separate account. 
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The values of the Company's EIA contracts do not vary according to the investment 
experience of a separate account or of the Company's general account. Rather, the EIA. 
Contract provisions provide certain absolute guarantees by the Company, regardless of 
portfolio performance. In addition, all of the assets in the Company's general account 
remain available to meet the guarantees provided under the EIA products, and not just a 
segment of the assets or the assets of a separate account. Moreover, the general account 
assets of the Company are subject to the various quantitative and qualitative restrictions 
on insurance company general account investments that are imposed under state 
insurance law. 

 Thus, in accordance with Rule 151, the values of the EIA contracts do not vary 
according to the investment experience of a separate account. 

     (b) Guarantee of Principal and Previously Credited Interest 

 The second investment risk condition of Rule 151 is that for the life of the contract, the 
insurer must guarantee the principal amount of premiums and interest credited thereto 
(less deductions, without regard to timing, for sales, administrative or other expenses or 
charges). 

 The EIAs guarantee an accumulation value equal to net premium,25 plus premium 
bonus (if applicable) and previously credited interest. Once excess interest is locked in it 
cannot be lost as a result of index movements (the index interest crediting mechanism 
ensures that an annual index credit will never be less than zero). Thus, the accumulation 
value guarantees net premium26 (which effectively guarantees principal), and an annual 
index credit that will never be less than zero (thus effectively guaranteeing previously 
credited interest). 

 The EIA products also guarantee that in the event of a full surrender or non-standard 
annuitization,27 the contract owner will receive at least the GMV28. The GMV is equal to: 

  • 87.5% of premiums (this figure may be different in some states that have not 
adopted the new standard nonforfeiture law), 

 
 

25 Net premiums means all premiums less any withdrawals of credits, surrenders (including any surrender 
charges and/or partial MVAs), and loans. 

26 Net premiums means all premiums less any withdrawals of credits, surrenders (including any surrender 
charges and/or partial MVAs), and loans. 

27 Standard annuitization occurs if the contract has been in deferral for at least five years, and the contract 
owner elects annuity payments either for life, or over at least ten years (if annuity Option D is elected 
under a single-tier product, payments may be made for only five years). An annuitization that does not 
meet these conditions is considered to be a non-standard annuitization, under which only the cash value 
will be applied to annuity payments. Under InCommandDex annuity payments are available 
immediately and the only available annuity options involve lifetime payouts, therefore, only standard 
annuitization is available on this product. 

28 The Company notes that while the GMV is a requirement imposed by state insurance nonforfeiture laws 
that is contained in all fixed annuity products, it is not the sole guarantee that should be taken into 
consideration for purposes of a Section 3(a)(8) analysis. 
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 • plus GMV interest; 

 • less prior partial surrenders (and any associated surrender charges and/or partial 
MVAs29); 

 • less loans, and 

 • less prior systematic withdrawal of credits.30 

 Under four of the Company's EIA products, the Company assesses an MVA during the 
surrender charge period on surrenders, non-standard annuitization, and/or a lump sum 
payment of the death benefit. The application of the MVA is such that it could increase or 
decrease the amount surrendered, annuitized, or paid out. However, even assuming the 
maximum possible market movement and related MVA, the MVA is subject to a 
substantial floor that results in significant investment risks being assumed by the Company 
even when the MVA is assessed. 

 The SEC indicated in the release adopting Rule 151 that contracts with MVA features 
do not technically qualify for the safe harbor of Rule 151. However, the SEC also noted 
that an MVA that "merely requires forfeiture of a small portion of previously credited 
interest" is less problematic than an MVA that "invades principal" 31 Here, the limited 
MVA feature of the EIA contracts provided by the nonforfeiture floor more closely 
approximates a feature that "merely requires forfeiture of a small portion of previously 
credited interest,32 than a feature that "invades principal." Moreover, it should be noted that 
the MVA only applies during the surrender charge period (which ranges from seven years 
to ten years);33 the MVA does not apply after the surrender charge period expires. The 
MVA is also not assessed under the free withdrawal provision, standard annuitization, 
systematic withdrawal of credits, or for withdrawals made to cover certain medical 
emergencies that require extended hospital, nursing home, or long-term care facility stays. 
 

 

 

 

 

29 The New York MasterDex, MasterDex 10, PowerDex Elite series, BonusDex Elite, FlexDex Multi-Choice Elite, 
SelectDex Multi-Choice, and InCommandDex contracts do not impose an MVA. 

30 The SelectDex Multi-Choice, PremierDex, PremierDex 5, and InCommandDex contracts do not offer 
systematic withdrawal of credits, thus none are deducted from the GMV. 

31 Release 6645 at n. 14-16 and accompanying text. 

32 Id 

33 For PowerDex Elite and 5% Bonus PowerDex Elite the MVA does not apply during the first contract 
year. 
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 In sum, the Company guarantees minimum nonforfeiture values for the life of each 
EIA product equal to 87.5% of net premiums34 and interest credited thereto (less 
deductions, without regard to timing, for sales, administrative or other expenses or 
charges). 

     (c) Guaranteed Interest Rate 

 Rule 151 also requires that for the life of the contract, the insurer must credit net 
premiums, as well as interest credited to such net premiums, with a specified rate of 
interest at least equal to the minimum rate required to be credited by the relevant 
nonforfeiture law in the jurisdiction in which the contract is issued (or if no such law is 
applicable, the rate required for individual annuity contracts by the Standard 
Nonforfeiture Law of the National Association of Insurance Commissioners (the 
"NAIC"). 

 For the life of each EIA product, the Company guarantees (in substantially all states) 
that it will credit 87.5% of net premiums35 with interest at a rate at least equal to the 
minimum specified interest rate required by the relevant state nonforfeiture law for 
individual deferred annuities in the jurisdiction in which each EIA contract is issued. If 
that jurisdiction does not have an applicable nonforfeiture law at the time the EIA 
contract is issued, the specified rated under the EIA contract will be at least equal to the 
minimum rate required for individual annuity contracts by the Standard Nonforfeiture 
Law adopted by the NAIC. 

 Furthermore, the effective annual interest rate under the GMV is guaranteed for the 
life of the EIA contract, unlike the contract in Peoria Union Stock Yards Co. v. Penn 
Mutual Life Insurance Company ("Peoria Union").36 In Peoria Union the court 
determined that the insurer did not assume sufficient investment risk to be entitled to rely 
on the Section 3(a)(8) exclusion when the insurer failed to provide any guarantee of 
interest under the annuity contract after the third contract year.37 The guarantee of a 
permanent interest rate over the life of the EIA Contract reflects a significant assumption 
of investment risk by the Company. While the current NAIC Standard Nonforfeiture Law 
for Individual Annuities permits nonforfeiture rates to be changed at designated intervals, 
the guaranteed minimum interest rate reflected in the GMV in an issued an outstanding 
contract is permanent and cannot be redetermined during the life of the contract. 

 Thus, the Company believes the specified rate of interest guaranteed through the 
operation of the GMV substantially complies with the third investment risk condition of 
Rule 151. 

 

34 Net premiums means all premiums less any withdrawals of credits, surrenders (including any surrender 
charges and/or partial MVAs), and loans. 

35  This figure may be different in some states that have not adopted the new standard nonforfeiture law. 

36 698 F.2d 320 (7th Cir. 1983). 

37 Id. at 324-325. 
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    (d) One-Year Interest Rate Guarantee 

 The fourth investment risk condition of Rule 151 requires that the insurer guarantee that 
the rate of any discretionary excess interest to be credited will not be modified more 
frequently than once per year. 

 The Company assumes significant investment risk in the manner in which it credits 
interest under the Contracts. The crediting of excess non-indexed interest in advance for a 
one-year period is consistent with Rule 151. In addition, the crediting of indexed excess 
interest based upon pre-declared participation rates and caps in the fashion contemplated 
by the EIA products locks the issuer into a pre-declared rate cap for one year, and does 
not result in contract owners assuming investment risk sufficient to take the EIA. 
products outside Rule 151 and Section 3(a)(8). The index38, the formula for determining 
the indexed interest credited, the date on which the index interest credit is calculated and 
locked in, the minimum on the index interest cap, and the participation rate are all 
determined at the time the EIA contract is issued and cannot be later changed. The index is 
an objective index beyond the Company's control, and is independent of the Company's 
investment experience. The Company has discretion only to change the cap that 
determines the maximum index interest credit at the beginning of each index term. The 
actual cap to be used in calculating index interest credits is declared in advance for 
periods of at least one-year duration and cannot be changed once declared, consistent 
with the minimum one-year concept set forth in Rule 151. 

 Moreover, the Company guarantees that once locked in, excess interest cannot be lost 
as a result of index movements. The Company thus bears the significant investment risk 
that the return on its own invested assets will not be at least equal to the excess interest 
determined under the independent index feature. Thus, the Company bears the substantial 
investment risk of paying out the index interest credit - calculated pursuant to a formula 
fixed in advance in the EIA contracts by reference to an external index that the Company 
does not control - even if the Company's investments do not perform at a rate equal to the 
index feature. While the Company may take steps to manage this investment risk, as 
discussed previously, such steps are akin to other risk management techniques utilized by 
the Company with respect to more traditional excess interest products and such steps do 
not, in the final analysis, eliminate the Company's investment risk or shift investment risk 
to contract owners. 

 In Rothwell v. Chubb Life Ins. Co. of America ("Rothwell"),39 the court raised a 
concern about crediting interest retroactively by analyzing the annuity contracts at issue 
in VALIC and United Benefit. In both VALIC and United Benefit, the insurer held the 
contract owner's premiums for a period of time before announcing the interest rate at 
which it would credit interest to the premiums. The court stated that under such 
retroactive crediting provision, the insurer in each of VALIC and United Benefit was 
permitted to reflect upon, and essentially pass 

 

38 The Company reserves the right to substitute an alternative index if the publication of the index chosen 
by the Company is discontinued or if its calculation changes substantially. 

39 191 F.R.D. 25 (D. N.H. 1998). 
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through, its investment experience and set the rate so that its payment obligations did not 
exceed it own investment return. Such an arrangement, according to the court, truly 
shifted the investment risk to contract owners. 

 The Company's EIA products, however, can be easily distinguished from the features 
of the contracts of concern to the Associates in Adolescent Psychiatry v. Home Life 
Insurance Company ("Home Life")40 and Rothwell courts. In Home Life, the insurer had 
complete discretion in setting its prospective excess interest rates and excess interest rates 
were "derived from the rate of return Home Life earned on its general investment 
portfolio."41 As the court noted, Home Life did not assume "a great deal of risk by 
guaranteeing an annual rate of return in advance: the declared rate was based on the 
performance of Home Life's portfolio over the past year, and only about 6% of the value 
of the portfolio was reinvested annually."42 In other words, the insurer minimized the 
investment risk of prospectively announced excess interest rates by having complete 
discretion over the rate of excess interest it would declare for upcoming years. 

 This is in contrast to the EIA products' index interest crediting mechanism. Under the 
Company's EIA products, the Company bears the substantial investment risk of being 
obligated to pay out the index interest credit according to the pre-declared formula an cap 
even if the Company's related investments do not perform at a rate equal to the index 
feature. Moreover, each EIA product can be totally surrendered for a value that will never 
be less than the minimum nonforfeiture amount required by the laws of the state in which 
the EIA product is issued. 

 In Malone v. Addison Ins. Mktg., Inc. ("Malone")43 a district court held that an EIA 
using a traditional equity index crediting method qualified for the exclusion from 
registration as a security under Section 3(a)(8), and that the annuity contract fell within 
the Rule 151 safe harbor. The Court found that by locking in the participation rate in 
advance so that it did not change more frequently than once per year, the EIA contract 
satisfied Rule 151. 

 In sum, the Company assumes extensive investment risk under its EIA contracts that is 
comparable to the risk inherent in the one-year interest rate requirement of Rule 151. The 
crediting of indexed excess interest based upon pre-declared formulas, participation rates, 
and caps in the fashion contemplated by the EIA contracts does not result in owners 
assuming investment risk sufficient to take the EIA. products outside Rule 151 and 
Section 3(a)(8). 

 

40 941 F.2d 561 (7th Cir. 1991), cert. denied, 502 U.S. 1099 (1992). 

41 Id. 

42 Id. 

43 225 F. Supp. 2d. 743 (2002). 
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  4. The EIA Products Provide Substantial Cash Value Guarantees 

 The Company guarantees under each EIA product that in the event of a surrender or 
non-standard annuitization,44 the contract owner will receive the cash value.45 The cash 
value at any time is the greater of: 

(1)  the accumulation value46 as adjusted for any applicable MVA and surrender 
charges; and  

(2)  the GMV, which is equal to state nonforfeiture law requirements. 

 At a minimum, each EIA product provides a "floor" equal to the standard 
nonforfeiture values (GMV), guaranteeing that in substantially all states a contract owner 
will never receive less than the sum of 87.5% of net premiums,47 accumulated at a 
specified rate of interest that meets the minimum rate under applicable state nonforfeiture 
law. By providing this rising cash value "floor," the EIA products guarantee a fixed, 
stated amount of benefits. 

 The Company maintains that its assumption of the investment risk under the EIA 
products, as evidenced by the cash value floor (or GMV), is sufficient and consistent with 
judicial and Commission precedent so as to qualify the EIA products for the Section 
3(a)(8) exemption. As the Supreme Court noted in the VALIC case, "insurance" typically 
involves the insurance company's guarantee that at least some fraction of the benefits will 
be payable in fixed amounts. Absent some guarantee of fixed income, an annuity places 

 

44 Standard annuitization occurs if the contract has been in deferral for at least five years, and the contract 
owner elects annuity payments either for life, or over at least ten years (if annuity Option D is elected 
under a single-tier product, payments may be made for only five years). An annuitization that does not 
meet these conditions is considered to be a non-standard annuitization, under which only the cash value 
will be applied to annuity payments. Under InCommandDex annuity payments are available 
immediately and the only available annuity options involve lifetime payouts, therefore, only standard 
annuitization is available on this product. 

45 Cash value is different for two-tier contracts. For MasterDex 10, 10% Bonus PowerDex Elite, and 
InCommandDex it is equal to 87.5% of total premiums accumulated at an interest rate that is at least 
equal to the rate required by state nonforfeiture law, adjusted for gross partial surrenders, loans and 
systematic withdrawal of credits (if applicable). For BonusDex Elite cash value is slightly different in 
that the Company applies 90% of premiums received in the first contract year, and 100% of premiums 
received thereafter. Cash value can never be less than the GMV. 

46 Accumulation value is equal to total premiums, plus premium bonuses (if applicable), plus all excess 
interest, adjusted for gross partial surrenders, loans, and systematic withdrawal of credits (if applicable). 
For two-tier contracts, the accumulation value is only available through standard annuitization, the 
systematic withdrawal benefit, or if the death benefit is paid out as annuity payments over at least five 
years. 

47 Net premiums means all premiums less any withdrawals of credits, surrenders (including any surrender 
charges and/or partial MVAs), and loans. 
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all investment risks on the annuitant, thus failing the test of "insurance."48 Relying on 
VALIC, the Commission noted in the adopting release for Rule 151 that "absent some 
element of a fixed return...an annuity contract is outside the scope of Section 3(a)(8)."49 
The Commission has also characterized an insurer's investment risk under an annuity 
contract that is not a security as including "certain guarantees of principal and interest 
sufficient for the insurer to be deemed to assume the investment risk."50 

 Providing a guaranteed cash value at least equal to principal (minus an amount equal 
or equivalent to fees and charges) accumulating at a guaranteed minimum rate also has 
been viewed as assuming significant investment risk in the U.S. Solicitor General's 
amicus curiae brief (drafted with significant assistance from the Commission)51 
supporting a grant of certiorari upon VALIC's appeal to the Supreme Court in Otto v. 
Variable Annuity Life Insurance Co. ("Otto").52 The Brief argued that, while the owner 
bore the risk that the excess interest rate under the annuity at issue could be reduced or 
eliminated at the company's discretion down to the guaranteed minimum rate, the risk of 
a decline should be balanced against the guaranteed return of premium accumulated at a 
guaranteed minimum interest rate, and that, as a result, the owner did not bear the 
investment risk of an erosion in capital contributions. The Brief concluded that with 
regard to the investment risk criterion of Section 3(a)(8), VALIC, by guaranteeing the 
return of premium and minimum accrued interest, did assume sufficient investment risk 
under the contract for it to meet the investment risk criterion of Section 3(a)(8). 

 The absence of guaranteed minimum nonforfeiture values also has been found to be 
determinative in United Benefit53 and Home Life.54 In United Benefit, the court found 
that the insurer's investment risk was insufficient to qualify the contract as insurance. In 
this case, the court noted that the issuer had set the guaranteed cash value at such a low 
level that the guarantee would never have been operable in the prior fifty years.55 
 

 

 
48 VALIC, 359 U.S. 65. 

49 Release 6645 at 88,133. 

50 Id. at 88,128. 

51 Brief for the United States as Amicus Curiae at 6, Variable Annuity Life Insurance Co. v. Otto, 486 
U.S. 1026 (May 23, 1988)(No. 87-600) (denying certiorari) (`Brief'). 

52 814 F.2d 1127 (7th Cir. 1986), rev'd on rehearing, 814 F.2d 1140 (1987), modified, (1987), cert. denied, 
486 U.S. 1026 (1988). 

53 United Benefit, 387 U.S. 202. 

54 Home Life, 941 F.2d 561. 

55 United Benefit, 387 U.S. 202. 
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 The EIA products issued by the Company stand in stark contrast to the annuity 
contracts at issue in United Benefit. State law requires that EIA products must provide 
minimum guarantees that are at least equal to the state's applicable standard minimum 
nonforfeiture law requirements for individual annuity contracts. The substantial 
nonforfeiture guarantees required for EIAs are part of the same statutory framework as 
the nonforfeiture guarantees for all other traditional deferred fixed annuities. 

 Thus, through the purchase of either an EIA contract or a traditional fixed annuity, a 
contract owner will receive a guaranteed minimum surrender value (the GMV) that meets 
state nonforfeiture requirements. Moreover, while state nonforfeiture guarantees in and of 
themselves are significant, the Company goes beyond these state nonforfeiture guarantees 
to provide the cash value, which may be higher than state nonforfeiture requirements. 

 The guaranteed floor provided by the GMV under the Company's EIA products 
permits contract owners to accumulate of savings at some level of interest, unlike the 
United Benefit contract. The United Benefit court contrasted the absence of any promise 
of "an accumulation of savings at interest" to a promise to "serve as an investment agency 
and allow the contractholder to share in its investment experience."56 Similarly, the 
Seventh Circuit in Home Life distinguished VALIC and other cases57 because in those 
cases the excess interest crediting provisions "made the `annuity' look like a mutual fund, 
with the seller supplying only investment advice."58 In contrast, the floor provided by the 
GMV on the EIA products issued by the Company guarantees the sort of meaningful 
accumulation of savings that is lacking in United Benefit. It is the Company, which is 
obligated to pay significant guaranteed values, that incurs the investment risk that it may 
not have sufficient funds to pay the guarantees if the changes in value of its own 
investment portfolio are not sufficient to meet the guarantee. The Company uses an 
external index in accordance with a predetermined fixed formula and cap to calculate 
index interest credits, and the Company in no way serves as an investment agency or 
allows owners to share in the investment experience of the Company's assets. There is no 
pass-through whatsoever of investment performance. 

 In conclusion, it is the Company's position that the EIA contracts substantially comply 
with Rule 15l's investment risk conditions and qualify for the Section 3(a)(8) exclusion. 

 

 

 

 

 

56 United Benefit, 387 U.S. at 208. 

57 See Otto, 814 F.2d 1127; and Peoria Union, 698 F.2d 320.  

58 Home Life, 941 F.2d at 567 (emphasis added). 
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 B.  The Company Assumes Sufficient Mortality Risk Under the Contracts to 
Qualify the Contracts for the Section 3(a)(8) Exclusion 

 It is the Company's view that it assumes a meaningful mortality risk of the type that 
should be considered in determining the availability of the Section 3(a)(8) exclusion. 

 Like other fixed annuities, EIA products are designed so that while the contracts are in 
force and before the annuity date, they provide for the payment of a death benefit. If the 
contract owner dies before the annuity date, the death benefit payable: 

• if paid in a lump sum is equal to the greater of: (a) premiums received, less gross 
partial surrenders, loans, and systematic withdrawal of credits, or (b) the cash 
value. 

• if paid under an annuity option over at least five years is equal to the accumulation 
value. 

 For single-tier EIA products, when interest credits are insufficient under (a) in the first 
bullet point, or the accumulation value is used, the Company waives the surrender 
charges and MVA upon the death of the contract owner. The waiver of these surrender 
charges and MVA, and the use of the accumulation value for a two-tier product is 
significant because the Company is at risk of not having sufficient time to recover its 
acquisition costs. 

 In addition, the Company is contractually bound to make a formulaic payment on 
death even if its investment experience is unfavorable. As a result, the Company is 
exposed to the mortality risk that the contract owner will die at a time when, due to 
market conditions, the insurer's investments supporting the EIA contracts' death benefit 
will be insufficient to cover that benefit. Thus, the Company bears a substantial mortality 
risk equivalent to that assumed by other insurers under any traditional fixed annuity 
contract. 

 In addition to the assumption of mortality risk associated with the payment of the 
death benefit under the EIA contracts, the Company also assumes mortality risk in 
connection with the annuity options offered under the EIA contracts. The contract owner 
has the right to select one of seven annuity options59 under which the Company will pay 
out the accumulation value60 of the EIA product on the annuity date. 

 

59  The InCommandDex contract only offers four lifetime annuitization options. 

60 The accumulation value is available for standard annuitization. Standard annuitization occurs if the 
contract has been in deferral for at least five years, and the contract owner elects annuity payments 
either for life, or over at least ten years (if annuity Option D is elected under a single-tier product, 
payments may be made for only five years). An annuitization that does not meet these conditions is 
considered to be a non-standard annuitization, under which only the cash value will be applied to 
annuity payments. Under InCommandDex annuity payments are available immediately and the only 
available annuity options involve lifetime payouts, therefore, only standard annuitization is available on 
this product. 
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 Four of the seven standard annuity options provide for life income contingencies with 
annuity payments guaranteed for life.61 The guaranteed payments are based on the Annuity 
2000 Mortality Table at 1% interest, compounded annually, although the Company may pay 
a higher rate of interest at its discretion. Once an EIA contract is issued, the guaranteed rates 
cannot be reduced no matter how significantly actuarial estimates of longevity may increase 
in subsequent years. 

 By providing guaranteed lifetime annuity options under EIA products that can be selected 
at some distant future time, the Company assumes a mortality risk that the longevity of the 
annuitants may be greater than that assumed in setting the guaranteed annuity rates. The 
Company notes that each life contingent annuity option is based upon rates derived from a 
table that is commonly used in the industry for annuity contracts. Thus, the Company 
assumes a meaningful mortality risk through the offer of the life contingent annuity options. 

 Pursuant to judicial and Commission interpretations, assumption of mortality risk is 
relevant in determining whether an annuity contract falls within Section 3(a)(8). In VALIC, 
the Supreme Court stated that the insurer's assumption of mortality risk under an annuity 
contract "gives [the annuity] an aspect of insurance."62 The Commission also is of the view 
that mortality risk may be an appropriate factor to consider in determining the availability of 
an exemption from Section 3(a)(8).63 In fact, the United States' amicus curiae brief in Otto 
stated the Commission's view that: 

 Another factor in a Section 3(a)(8) analysis is whether the insurance company assumes 
a meaningful mortality or longevity r isk. . . .  If [an insurance company's] marketing 
tactics place the status of its fixed-annuity contract in doubt, [the company's] assumption 
of a meaningful mortality risk might nonetheless tip the balance in favor of a conclusion 
that the contract is an `annuity contract' under Section 3(a)(8).64 

 

 

61 Annuity options offered under the EIA Contracts are set forth in Appendix B. 

62 VALIC, 359 U.S. at 71. See also id. at 81 n.19 (Justice Brennan, concurring) (an annuity contract that 
lacked any "mortality" factor would appear to be wholly without an insurance element); Grainger v. State 
Security Life Insurance Co., 547 F.2d 303, 305, reh'g denied, 563 F.2d 215 (5th Cir. 1977), cert. denied 
sub nom. Nimmo v. Grainger, 436 U.S. 932 (1978) (it is proper to consider under a Section 3(a)(8) analysis 
that a life insurance contract provides a significant fixed death benefit); Dryden v. Sun Life Assurance 
Company of Canada, 737 F. Supp. 1058 (S.D. Ind. 1989), aff'd without opinion, 909 F. 2d 1486 (7th 
Cir. 1990) (there is a true underwriting of risks by an insurer when the insurer's obligation to pay a death 
benefit causes it to bear the risk of poor performance of its investments). 

63 See Release 6645 at 88,130 ("[T]he Commission has determined not to include a mortality risk 
assumption requirement as a separate element of [R]ule 151 . . . However, the Commission is not 
concluding by this action that consideration of mortality risk assumption has no place in a section 3(a)(8) 
analysis of annuity contracts outside the "safe harbor." The presence or absence of a mortality risk 
assumption may be an appropriate factor to consider in a general facts and circumstances analysis under 
[S]ection 3(a)(8)."). 

64 Brief at 9-10. 
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 In view of the risks associated with the death benefit and annuity options under the 
EIA products, and with the waiver of the surrender charges and MVA, or the use of 
accumulation value in the calculation of the death benefit, the Company assumes a 
meaningful mortality risk under the EIA products. This mortality risk is an additional 
factor supporting the EIA contracts' qualification for the Section 3(a)(8) exemption. 

 C.  The Company Does Not Market the Contracts Primarily as Investments 

 The Company's EIA products are not marketed primarily as investments. As noted 
above, the Company has developed two principal disclosure documents for each EIA 
product: the SOU and the product brochure. All purchasers receive an SOU, and most 
persons also receive the product brochure, along with other sales materials. The 
disclosure documents and sales materials together provide a balanced presentation of the 
EIA product's insurance and financial attributes. 

 The SOU provides detailed explanations of the insurance features of the applicable 
EIA product. The intent of the SOU is to provide customers with a comprehensive 
understanding of how the EIA product works. Thus, a bold-type note appears at the top of 
the first page, urging prospective purchasers to refer to their contract regarding important 
terms such as "accumulation value," "cash value" and "surrenders and withdrawals", as 
they are essential to understanding the EIA product. The SOU describes the EIA 
product's values, including accumulation value, and cash value, surrender and partial 
withdrawal features and corresponding charges, death benefit, and tax aspects. The SOU 
also illustrates the mechanics of the index-linked feature. For example, the SOU sets 
forth hypothetical examples of the impact index adjustments and caps have on 
accumulation value, cash value, and GMV. The SOU also provides examples illustrating 
the effect of partial surrenders and additional premium payments on contract values. The 
SOU is signed by the selling agent and the customer, and the agent represents on the 
SOU that he or she has not made statements that differ from the disclosure form. 

 Similarly, the product brochure for each EIA discusses numerous insurance features 
provided under the EIA product, including premium bonuses, safety of principal, free 
withdrawals, and annuitization. The product brochure indicates that the EIA product is an 
annuity issued by an insurance company backing the contract guarantees, and clearly 
states that the EIA product is not an S&P 500 and/or Nasdaq-100 indexed mutual fund or 
other equity investment. The product brochure distinguishes the EIA from investment 
products by emphasizing the safety of the EIA. product, noting that premiums and 
interest, once locked in, can never be lost due to market volatility. 

 Each EIA contract itself, on its cover and back pages, provides in bold face a 
statement to the effect that contract values may be affected by an external index, but that 
the EIA product does not directly participate in any stock or equity investments. 
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 Many of the sales materials used in marketing the EIA products also refer to the EIA 
products' insurance features, including their safety of principal, bonus features (if 
applicable), withdrawal features, surrender charges, payout options, and provisions for 
death benefits and nursing home confinement. The materials also describe the EIA 
products' index-linked excess interest feature, but within the context of describing a 
retirement savings vehicle that guarantees safety of principal and "locked-in" protection 
for previously credited interest. The sales materials explain the index interest feature as a 
feature for those who cannot tolerate risk of loss and who want the potential to benefit 
from a portion of stock market index gains, up to a maximum. These materials indicate 
that principal is protected from market index losses. 

 The Company's marketing is consistent with judicial findings as to the manner in 
which a contract should be marketed consistent with Section 3(a)(8). In United Benefit, 
the Supreme Court first articulated the "marketing test" for purposes of Section 3(a)(8), in 
determining that the annuity in that case did not qualify for the Section 3(a)(8) exclusion 
under the Federal securities laws. The Supreme Court based its conclusion in part on the 
manner in which the policies were advertised. The Court noted that the annuity, and 
contracts like it, were not promoted "on the usual insurance basis of stability and security 
but on the prospect of `growth' through sound investment management."65 Such contracts, 
the court found, were marketed to compete with mutual funds and were pitched to the 
same consumer interest in growth through professionally managed investment."66 

 The obligation not to market a contract primarily as an investment, however, does not 
preclude the Company from discussing what may be considered to be the investment 
aspects of the EIA products. The Federal district court in Home Life determined that the 
annuity contract was not marketed primarily as an investment just because isolated 
statements in the company's sales literature referred to the investment aspects of the 
annuity contract.67 The court noted that certain statements in marketing materials 
mentioned the desirability of excess interest as a way of taking advantage of fluctuating 
interest rates, and that the "sales pitch" for the contract emphasized the insurer's abilities 
in the management and investment of money. In its opinion, the court stated that the sales 
literature "does not, when read as a whole, promote the [annuity] primarily as an 
investment ... Undoubtedly the document refers to the investment aspects and tax-favored 
features of the plan, and the Court does not question that Home Life and its 
representatives promoted the [C]ompany's investment abilities in hawking the [annuity]. 
But that is simply a consequence of the [annuity's] nature as a retirement funding vehicle; 
shrewd investment is necessary in order to save enough for comfortable retirement."68 

 

 

65 United Benefit, 387 U.S. 202. 

66 Id. 

67  Home Life, 941 F.2d 56  

68 Id. (emphasis added). 
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 This finding of the Home Life court was reiterated in the decision of the Federal 
district court in Berent v. Kemper Corp.69 In finding that the life insurance policies in 
question were marketed primarily as insurance, the court determined that "the fact that 
the sales brochures also discuss the investment features of the policies and that Plaintiffs. 
. . perceived the policies as investment vehicles does not change . . . the conclusion that 
the . . . policies were not marketed primarily as investments."70 

 More recently, the court in Malone analyzed a marketing brochure (that promised 
"stability and flexibility"), the contract form, and a disclosure form for an equity indexed 
annuity, and found that the materials did not demonstrate the contract was marketed as an 
investment. Specifically, the Malone court said: 

[M]asking reference to investments in the context of assuring the security of an 
annuitant's premium, and an aggressive marketing strategy related to the potential for 
growing that premium have distinct legal significance ... . [The] Court must determine 
. . . if it appears the marketing emphasis was clearly more correlated to the prospect 
[of] growth in lieu of stability. [The] brochure, though it mentions the company's 
`sound financial management,' does so in the context of explaining that the company 
promises `stability and flexibility.’ ... In addition, the contract itself states plainly . . . 
that past S&P 500 Index activity is not intended to predict future activity and that the 
S&P 500 Index does not include dividends... . Moreover, the one-page summary 
Plaintiff signed, which focused on how her EIA product Value was calculated at any 
one point to assure her the initial principal plus interest, did not emphasize the 
potential increase in her assets, but focused on explaining to her that she was 
guaranteed her principal plus three percent interest.71 

 The court concluded that the equity indexed annuity was "protected by" the Rule 151 
safe harbor and was exempt from the Federal securities laws under Section 3(a)(8). 

 The Commission has not promulgated rules prescribing acceptable or unacceptable 
marketing techniques for purposes of determining a product's status under Section 
3(a)(8). However, it has agreed with judicial determinations that references to investment 
features of a contract do not preclude a court from finding that the contract was not 
marketed primarily as an investment. When adopting the standard under Rule 151 that a 
contract not be marketed primarily as an investment, the Commission explained that 
"[b]y adopting this standard ... the SEC is not saying, nor has it ever said, that an insurer 
in marketing its product cannot describe the investment nature of the contract, including 
its interest rate sensitivity and tax-favored status ... [A] marketing approach that fairly and 
 

 

 

69 780 F. Supp. 431 (ED. Mich. 1991); aff'd, 973 F. 2d 1291 (6th Cir. 1992). 

70 Id. at 443. 

71 Malone, 225 F. Supp. 2d. at 753-754. 
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accurately describes both the insurance and investment features of a particular contract, 
and that emphasizes the product's usefulness as a long-term insurance device for 
retirement or income security purposes, would undoubtedly ‘pass’ the rule’s marketing 
test."72 

 For the reasons discussed above, the Company believes that it does not market the EIA 
products primarily as investments, and believes that it is marketing the EIA products in a 
manner consistent with judicial and Commission interpretations of marketing activities 
that are in accordance with Section 3(a)(8). 

XL. CONCLUSION 

 Because the Company assumes significant investment risks and meaningful mortality 
risks under the EIA products and because the EIA products are marketed primarily as 
"insurance," it is the Company's position that its EIA products qualify as annuity 
contracts pursuant to Securities Act Section 3(a)(8). The EIA products are innovative 
fixed annuity contracts that provide significant guarantees of principal and credited 
interest, while providing the potential for annual excess interest to be credited based on 
formulaic changes in an external index. 

 The Company hopes you will find this statement responsive to your inquiry. Please 
feel free to contact me if you would like any further information at 763-765-2913. 

     Sincerely yours, 

     Stewart Gregg 

     Chief Counsel, US Allianz 
 

 

 

 

 

 

 

 

 

 

72 Release 6645 at 88,137. 
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A comparison of the relative range of risk between securities and FIAs. 
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The following table compares historical returns of different types of investments for the 
period 1926 to 2007, to the hypothetical returns of three types of Allianz FIAs based on 
historical data for the same period. The annual point-to-point and monthly sum FIAs 
represent the largest number of historically issued contracts, and the monthly average 
FIA is our current fastest growing crediting method. We based this data on a contract 
owner placing all money in the S&P 500 Index allocation option. 
The table below examines both standard risk measures and downside risk measures. 
Standard risk measures, such as average return and standard deviation, focus on the 
volatility of returns and do not differentiate between gains and losses. We note that based 
on these traditional measures FIAs appear to have a somewhat higher return than bonds 
with more volatility and perceived risk exposure. 

Alternatively, downside risk measures focus on the risk of actual loss to the consumer. 
There are numerous downside risk measures which are consistent with the current 
theories of investment risk. The table below examines a few of these measures and 
demonstrates how FIAs protect against downside risk compared to the exposure of 
securities which have a risk of loss. 

These risk measures are described in a required textbook for acquiring the Certified 
Financial Analyst (“CFA”) designation: CFA Program Curriculum - Volume 4 - Asset 
Valuation and Equity - Level II 2008.copyright 2008 by CFA Institute. Pages 626-628. 

 Data(1) From 1926 to 2007 

 
Risk 

Measures 
Large 

Stocks 
Small 

Stocks 

Long-
Term 

Corporate 
Bonds 

Long-Term 
Government 

Bonds 

Inermediate-
Term 

Government 
Bonds 

U.S. 
Treasury-

Bills(2) 

An 
Annual 
Point-

to-Point 
FIA With 

an 8% 
Cap(3) 

A 
Monthly 
Sum FIA 
With a 

3% 
Cap(4) 

A 
Monthly 
Average 
FIA With 

a 2% 
Spread(5) 

Average 
Return(6) 

12.7% 17.8% 6.2% 5.8% 5.4% 3.8% 5.5% 6.7% 7.5% 

St
an

da
rd

 
Ri

sk
 

Me
as

ur
es

 

Standard 
Deviation(7) 

21.6% 36.5% 8.6% 8.9% 5.6% 3.1% 3.5% 7.4% 9.0% 

           
VaR 95%(8) -22.8% -33.2% -5.9% -5.9% -0.8% 0.1% 0 0 0 
VaR 99%(9) -43.5% -58.8% -10.5% -9.8% -3.9% 0 0 0 0 
Minimum 
Return(10) 

-67.6% -75.9% -18.2% -17.1% -5.5% -0.1% 0 0 0 

Number of 
Negative 

Returns(11) 

248 264 183 216 83 27 0 0 0 

Average 
Loss(12) 

-13.7% -18.5% -4.2% -3.8% -1.7% 0 0 0 0 

Standard 
Deviation of 

Loss(13) 

12.4% 16.8% 3.2% 3.1% 1.5% 0 0 0 0 

Do
wn

sid
e R

isk
 M

ea
su

re
s 

Sortino 
Ratio(14) 

0.72 0.84 0.74 0.63 1.08 0 Infinite 
(no 

downside 
risk) 

Infinite 
(no 

downside 
risk) 

Infinite 
(no 

downside 
risk) 
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(1) From Ibbotson SBBI 2008 Valuation Yearbook. 
(2) U.S. Treasury Bill figures are based on the Merrill Lynch 3-Month Treasury Bill Index. The Merrill Lynch 3-Month Treasury Bill 

Index is comprised of a single issue purchased at the beginning of the month and held for a full month. Each month the index is 
rebalanced and the issue selected is the outstanding Treasury Bill that matures closest to, but not beyond three months from the 
rebalancing date. Due to the short term horizon of these instruments and our use of one year returns, at a very simplified level, 
these yields somewhat approximate an annualized risk free return. 

(3) An annual point-to-point FIA takes the annual return of the S&P 500 Index based on the index values at the beginning and end of 
the year and credits any positive interest subject to a cap of 8% and a floor of 0%. 

(4) A monthly sum FIA adds together each monthly return of the S&P 500 Index based on the index values at the beginning and end 
of each month. Positive monthly returns are subject to a cap of 3%, but there is no limit on negative monthly returns. At the end 
of the year all the monthly returns are added together, and if the result is positive we then credit that interest to the contract, with a 
floor of 0%. 

(5) A monthly average FIA first records the initial S&P 500 Index value on the last day of the previous year. Next we record the 
index values on the same day each month for 12 months and then average these results. At the end of the year we take this 
average, subtract the initial index value, and divide the result by the initial index value to determine the average change. Finally, 
we subtract the 2% annual spread from the average change, and if the result is positive we then credit that interest to the contract, 
with a floor of 0%. 

(6) The “Average Return” is the average return for the entire 82-year period. 
(7) “Standard Deviation” measures the uncertainty in the return: the higher the standard deviation, the more uncertain the return. For 

example, a standard deviation of zero would indicate the return is certain. A higher standard deviation represents both higher 
upside and also lower downside potential, in comparison with a different investment type with a lower standard deviation. 

(8) “VaR” stands for “value at risk.” It measures the return which can be exceeded with a given likelihood. “VaR 95%” indicates a 
95% chance that your return will be higher than the number shown below, or in the alternative, a 5% chance your return will be 
lower than the number shown below. 

(9) “VaR” stands for “value at risk.” It measures the return which can be exceeded with a given likelihood. “VaR 99%” indicates a 
99% chance that your return will be higher than the number shown below, or alternatively, a 1% chance your return will be lower 
than the number shown below. 

(10) The “Minimum Return” represents the worst single year return for the entire period. 
(11) The “Number of Negative Returns” is a count of the number of 12 month periods from 1926 through 2007 for which the 

investment type experienced a negative return. 
(12) The “Average Loss” shows the average loss for all years that had a negative return. 
(13) The “Standard Deviation of Loss” is a measure of the variation in expected loss for all years that had a negative return, or the 

variation you could expect the average loss to have. 
(14) The final statistic is the “Sortino Ratio,” which is the risk-adjusted reward: it is the ratio of reward divided by risk. A higher ratio 

is desired, as the higher the ratio means there is a greater return provided for the amount of risk of loss taken. 
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This material is taken from a presentation to Commissioners and staff of the United 
States Securities and Exchange Commission regarding Regulation of Equity Index 
Annuity Products, dated September 20, 2006. Statistical information in this attachment 
has not been updated since the date of the original document. 
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2.  IS AN EIA INSURANCE OR A SECURITY? 

EIAs are not well understood by many people in the securities industry and the financial 
press. Because EIAs credit interest by reference to market indices, some assume that the 
owner of an EIA is exposed to that “investment” and that the product simply “passes 
through” performance like a variable annuity contract or a share of a mutual fund. This 
assumption is not correct. Rather, EIAs are virtually indistinguishable from traditional 
fixed annuities, as follows: 

• Like any other fixed annuity contract, an EIA is backed by all of the assets in an 
insurer’s general account, and not just the assets of an insurer’s separate account. 

• Like any other fixed annuity contract, the issuer of an EIA must invest the assets in 
its general account in accordance with state “permitted investment” laws. These 
“safety and soundness” laws restrict or prohibit investment in junk bonds, equity 
securities, and other types of risky investments. 

• Insurers issuing EIAs must meet the same substantial capital requirements as 
issuers of traditional fixed annuities. As of December 31, 2005, Allianz maintained 
capital against EIA liabilities of approximately $1.6 billion. 

• Like all other fixed annuity contacts, substantially all premium dollars received 
from EIA contract owners are invested by the insurance company in bonds. 
Currently, Allianz invests over 95% of the premiums received from the owners of 
EIAs in bonds, with the rest invested in options to hedge index performance. 

• Like any other fixed annuity contract, insurers establish credited rates (or “caps”) 
for EIAs primarily by reference to current bond rates (rather than by reference to 
equity index performance) and these “caps” will move up or down based upon 
bond market returns. For example, on September 7, 2005, in information provided 
to the staff of the Commission, Allianz indicated that the “cap” on its MasterDex 5 
product was 2.4% monthly as of June 2005. As of May 2006, following an increase 
in bond interest rates, the MasterDex 5 has a monthly cap for current sales of 2.8%. 

• Like all other fixed annuity contracts, EIAs do not have a mortality and expense 
risk (M&E) charge or a contract maintenance charge. Like other fixed annuity 
contracts, there are no Rule 12b-1 Plan or other asset-based fees. 

• Like all other fixed annuity contracts, EIAs do not have an advisory fee or 
management fee. 
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• Like all other fixed annuity contracts, EIAs are protected by state guaranty funds, 
which function in a manner similar to FDIC insurance for bank demand and time 
deposits. Currently, all states provide at least $100,000 of coverage for a fixed 
annuity.1 

• Like all other fixed annuity contracts, EIAs must meet minimum state nonforfeiture 
requirements. These nonforfeiture requirements provide a minimum value or 
“floor” that must be paid out on a full surrender, compounded at a minimum non-
indexed interest rate. In addition to the minimum values provided for by state 
nonforfeiture laws, EIAs issued by Allianz also provide a second floor by contract 
that provides that annual index credits can never be negative. (This is insurance 
against market risk.) 

• Like all other fixed annuity contracts, the issuer, not the owner of an EIA, bears the 
investment risk on the contract. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

1 In some states, this coverage functions differently from FDIC insurance, and may not cover 100% of an 
annuity contract’s value. However, as discussed infra in Section 3, it appears that owners of fixed 
annuity contracts are at least as well protected as holders of demand and time deposits whose bank is 
insured by the FDIC. 
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ATTACHMENT 5 

 
 
 
 
This material is taken from a Presentation to Commissioners and staff of the United 
States Securities and Exchange Commission regarding Regulation of Equity Index 
Annuity Products, dated September 20, 2006. Statistical information in this attachment 
has not been updated since the date of the original document. 
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3.  INSURANCE REGULATION 
A.  HOW ARE CONSUMERS PROTECTED BY STATE INSURANCE LAWS? 

State insurance laws provide extensive and comprehensive protection to owners of EIAs 
(and other fixed annuities). These protections are provided primarily by "safety and 
soundness" laws, but they are also provided by a variety of other types of laws and 
regulations, e.g., disclosure and suitability regulation. State-law protections include the 
following: 

• Issuers of EIAs are required to be licensed in each jurisdiction in which their 
contracts are offered. In addition, annuity contracts and applications are required to 
be filed with and reviewed by each such state. 

• Issuers of EIAs must file extensive annual financial information with state 
regulatory authorities. 

• Insurers are subject to "financial examinations" and "market conduct examinations" 
in each state in which they do business. 2 In 2005 alone, Allianz was the subject 
of seven examinations by seven different state insurance departments. (These 
examinations resulted in only minor issues.) 

• Because EIAs and all other fixed annuity contracts are supported by an insurer's 
general account, they are subject to state "permitted investment" laws. These laws 
substantially reduce the systemic risk in the insurer's investment portfolio.3 

• Insurers are subject to substantial capital requirements under state law and through 
rating agency requirements with respect to EIAs. Allianz maintained excess 
capital of $1.6 billion against EIA liabilities as of December 31, 2005. 

• Owners of EIAs and all other fixed annuity contracts have a priority over general 
creditors of the insurer in the event of its insolvency. A copy of M.S.A. Section 
60B.44 is attached as Exhibit 2. 

 

2 State examinations may be substantially more extensive than typical securities examinations. One state 
examination of Allianz conducted in 2005, by the State of Minnesota, involved 5 examiners and lasted 
eleven months. As is typical with state examinations, Allianz paid the cost of this examination, which 
totaled $682,000 in external costs (internal costs would be approximately equal to external costs). In 
state examinations, it is not uncommon for the state to hire external experts to assist in the exam, e.g., 
independent auditors or actuaries. 

3 As a Minnesota-domiciled company, Allianz is subject to the following investment restrictions on its 
general account: 

 - investment in common and preferred stocks in the aggregate cannot exceed 25% of admitted assets 
(M.S.A. Section 61A.28 subd. 6(b)); 

 - investment in non-investment grade bonds must be limited to 15% of admitted assets (M.S.A. 
Section 61A.28 subd. 6(f)(3)); 

 - mortgage loan investments must meet principal coverage tests (M.S.A. Section 61A.28 subd. 3); and 
 - hedging cannot be "for speculative ... purposes" (M.S.A. Section 61A.28 subd. 9(a)). 
 In addition, each insurer is required to have a written investment policy, and compliance with this 

policy must be reviewed annually by the insurer's board of directors. M.S.A. Section 60A.112. 
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• Owners of EIAs and all other fixed annuity contracts are protected by state 
"guaranty funds" in all 50 states in a minimum amount of $100,000. In 2005, 
Allianz paid assessments of $2.3 million to state guaranty funds. A copy of 
M.S.A. Section 61B.19 and a 50-state survey of state guaranty fund laws are 
attached as Exhibit 3. Recent research indicates that state guaranty funds may 
protect purchasers of fixed annuity contracts as well as, and perhaps better than, 
FDIC insurance protects the owners of bank demand and time deposits. See Exhibit 
4. 

• EIAs and all other fixed annuity contracts are required to provide minimum 
nonforfeiture "floors" on contract surrender values. As such, a contract owner can 
surrender a contract in the early years of a contract and still be assured of receiving 
at least 87.5% of her premiums plus 1.5% interest annually. The exact amount 
received may vary by state. 

• Owners of all fixed annuity contracts receive a written contract with protections 
that generally cannot be changed without the consent of the contract owner. 

• Advertisements for fixed annuity contracts are subject to comprehensive sales 
disclosure regulation. A copy of the NAIC model regulation on advertising is 
attached as Exhibit 5. 

• Owners of EIAs, like owners of all other fixed annuity contracts, receive the benefit 
of a consumer protection "cooling off period" in the form of a right to a 10-day "free 
look." A copy of M.S.A. Section 72A.51 is attached as Exhibit 6. 

• EIAs, like all other fixed annuity contracts, are subject to specialized consumer 
disclosure laws, including contract "readability" requirements and specialized 
disclosures on exchanges. A copy of M.S.A. Sections 72C.09 and 61A.60 and the 
Allianz replacement form for Minnesota are attached as Exhibit 7. 

• EIAs, like all other fixed annuity contracts, are subject to state suitability 
requirements. Allianz goes beyond applicable state requirements, and obtains 
suitability information in all annuity transactions, in all states, and from purchasers 
of all ages. 

Recent suggestions in the public press that there are "gaps" in the regulation of fixed 
annuity contracts and that fixed annuity contracts are "thinly regulated" are without any 
foundation in fact. 
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ATTACHMENT 6 

 
 
 
 
This material is taken from a Presentation to Commissioners and staff of the United 
States Securities and Exchange Commission regarding Regulation of Equity Index 
Annuity Products, dated September 20, 2006. Statistical information in this attachment 
has not been updated since the date of the original document. 
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B.  DO STATE INSURANCE LAWS ACTUALLY PROVIDE BETTER PROTECTIONS FOR 
CONSUMERS THAN FEDERAL SECURITIES LAWS? WOULD PURCHASERS OF 
SECURITIES PRODUCTS BENEFIT FROM THE APPLICATION OF CONSUMER 
PROTECTIONS PROVIDED BY INSURANCE LAWS? 

In many respects, state insurance regulation provides substantially better consumer 
protection than Federal securities regulation. As such, it is highly debatable whether 
insurers issuing EIAs should be subjected to an additional, expensive, arguably 
anticompetitive regulatory overlay in the form of securities-style regulation. 

Moreover, in any discussion of a true "level playing field" for financial services 
companies, it would be appropriate to consider whether certain insurance-type 
protections should be extended to purchasers of securities. The following is a list of 
insurance-law protections and corresponding securities-law "deficiencies." 

• Purchasers of annuity contracts are given the benefit of a "cooling off period" in the 
form of a "free look" right, whereas purchasers of securities are not. 

 Should purchasers of securities be given the right to a ten- to thirty-day "free look" 
similar to that provided in state insurance laws? 

• Owners of EIAs and other fixed annuity contracts receive very substantial 
protection in the form of state minimum nonforfeiture laws. These laws are both 
beneficial to consumers and expensive for insurance companies to implement. 
Moreover, the protections are very meaningful. Allianz has back tested its top 
single-tier4 EIA, the MasterDex 5, from 1960 through 2004, and has found that 
state minimum nonforfeiture values would have been higher than S&P 500 
Index values in fully 18% of one-year periods, 28% of three-year periods, 30% 
of five-year periods, and 36% of ten-year periods. See page 13. 

  Should an investment adviser to a mutual fund be required to provide consumer  
  protections in the form of a "floor" on invested value of 87.5% of investment plus  
  minimum guaranteed interest? In the alternative, should a broker-dealer be deemed  
  to have recommended unsuitable investments if more than a certain percent of her  
  customer's assets are invested in products without floors? 

 

 

 

 

 

 

 

4 Under a single tier EIA, contract owners can take a lump sum withdrawal of the contract value after 
expiration of the surrender charge period. Two tier EIAs are specifically designed to encourage contract 
owners to take guaranteed income payments, either through annuitization or a series of systematic 
withdrawals, and so have a higher annuitization value than surrender value. 
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• Allianz delivers a simple, plain-English disclosure document to each purchaser of 
an EIA at or before the sale of the annuity contract. In contrast, Section 5 of the 
1933 Act permits direct or telephone sales of mutual fund shares so long as the 
mutual fund's prospectus is delivered with the confirmation of the transaction. 
Since a telephone transaction is effective when the telephone order is received and 
entered, the customer does not receive a prospectus containing important disclosure 
until approximately a week after the transaction is completed. And these types of 
transactions are common. 

 Should Section 5 be amended to require the delivery of a prospectus prior to the 
completion of all securities transactions? Or, as noted above, should customers be 
given the benefit of a "free look" after the prospectus is delivered? 

• Owners of fixed annuity contracts receive the benefit of a written contract with 
numerous protections that generally cannot be changed by the issuer. In contrast, 
without the consent of all of a mutual fund's shareholders: 

- Management and other fees can be increased; 

- A Rule 12b-1 Plan, which authorizes payments for distribution to be made out of 
the mutual fund's assets, can be implemented; 

- The investment strategy and even "fundamental policies" of a fund can be 
changed; 

- The investment objective can be changed (e.g., a large cap growth fund can be 
changed to a mid cap fund, or the definition of "small cap" for a small cap fund 
can be changed). 

 Should a mutual fund purchaser be permitted to redeem his or her shares without 
any contingent surrender charge, and receive a rebate of any front-end sales charge, 
if the terms governing her investment in the mutual fund are significantly changed? 

• Insurers issuing EIAs are subject to requirements in state insurance laws and 
independent rating agency requirements to maintain minimum capitalization. For 
example, in 2005, Allianz maintained capital against EIA liabilities of  $1.6 
billion. The cost of this capital to Allianz in 2005 was approximately $130 
million. In contrast, broker-dealers selling shares of mutual funds are subject to 
minimal capital requirements. Mutual fund complexes structured as "series funds" 
can set up dozens of funds with only $100,000 of initial "seed" capital. Investment 
advisers to mutual funds are not subject to any minimum capital requirements 
whatsoever. Similarly, broker-dealers only selling shares of mutual funds may 
operate with minimal net capital. 

  Should investment advisers to mutual funds and broker-dealers selling shares of  
  mutual funds be required to have meaningful capital? 

• Owners of EIAs receive substantial protections from state guaranty funds. In 2005, 
Allianz paid a total of $2.3 million in assessments to state guaranty funds for 
protection of customers of other insurers. Purchasers of securities such as mutual 
fund shares do not receive the benefit of any comprehensive insurance protection 
on shares that they own. Mutual funds are not required to maintain any insurance 
coverage other than relatively minimal fidelity bonding coverage. While certain 
broker-dealers are required to pay into the SIPC fund, broker-dealers selling only 
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shares of mutual funds are exempt from SIPC coverage. Broker-dealers are 
required to maintain relatively small fidelity bonds. 

 Should mutual funds, investment advisers to mutual funds, and broker-dealers 
selling only shares of mutual funds be required to establish and maintain guaranty 
funds? 

• While not required to do so by state insurance law, most fixed annuity contracts 
permit the owner to effect charge-free withdrawals. This reflects the fact that 
annuities are "insurance," and provide access to contract value for various contract 
owner emergencies and insurance needs. For example, many of the Allianz EIA 
products provide a 10% free withdrawal privilege each year without imposition of 
any contingent surrender charge. In 2005, Allianz paid out $150 million in free 
withdrawals, at an estimated cost of approximately $20 million in foregone 
contingent surrender charges. 

 Should mutual funds be required to address customer emergencies by providing a 
free withdrawal right or, where the sales commission was paid at purchase, 
permitting a limited withdrawal each year, which includes a rebate of the applicable 
front-end sales load? 

• Insurers issuing EIAs are subject to permitted investment laws. 

 Should there be suitability restrictions on a broker-dealer selling shares of mutual 
funds to senior citizens where the mutual fund's fundamental investment objective 
is to invest in junk bonds, emerging market stocks, or other speculative securities? 

• Questions have been raised whether EIAs with significant contingent surrender 
charges should be sold to persons over a specified age. If such restrictions are per 
se good public policy, should not similar restrictions be imposed on sales to seniors 
of mutual funds with front-end sales loads or contingent deferred sales charges? 
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ATTACHMENT 7 

 
 
 
 
This material is a current version of the Allianz FIA Suitability Form as of August 12, 
2008. 
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ATTACHMENT 8 

 
 
 
 
This material is a current version of the Allianz MasterDex 5 PlusSM Annuity Statement 
of Understanding as of January 2008. 
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ATTACHMENT 9 

 
 
 
 
Allianz Life Insurance Company of North America’s Request for No-Action Assurance 
Relating to Form Requirements Under the Securities Act of 1933, dated June 2, 2006.  


























	Stewart Gregg 


<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Error
  /CompatibilityLevel 1.3
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments true
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /Description <<
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e9ad88d2891cf76845370524d53705237300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc9ad854c18cea76845370524d5370523786557406300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /DAN <>
    /DEU <>
    /ESP <>
    /FRA <>
    /ITA <>
    /JPN <FEFF9ad854c18cea306a30d730ea30d730ec30b951fa529b7528002000410064006f0062006500200050004400460020658766f8306e4f5c6210306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103055308c305f0020005000440046002030d530a130a430eb306f3001004100630072006f0062006100740020304a30883073002000410064006f00620065002000520065006100640065007200200035002e003000204ee5964d3067958b304f30533068304c3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020ace0d488c9c80020c2dcd5d80020c778c1c4c5d00020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken die zijn geoptimaliseerd voor prepress-afdrukken van hoge kwaliteit. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /PTB <>
    /SUO <>
    /SVE <>
    /ENU (Use these settings to create Adobe PDF documents best suited for high-quality prepress printing.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /ConvertToCMYK
      /DestinationProfileName ()
      /DestinationProfileSelector /DocumentCMYK
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure false
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles false
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /DocumentCMYK
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /UseDocumentProfile
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [1200 1200]
  /PageSize [612.000 792.000]
>> setpagedevice




