











without any investment limitations.!® Therefore, using an accredited investor standard with
respect to those investors who may be solicited by Finders appears to be consistent with prior
SEC rulemaking as to which no investment limitation applies and therefore, no investment
limitation should be imposed under the Finders Exemption.

Furthermore, recent revisions to the definition of accredited investor provide the SEC with
administrative flexibility to include additional categories of persons as accredited investors and
therefore, using this definition would not result in a static pool of potential investors.!!

#7.  The undersigned urges the SEC to provide additional guidance relating to the general
solicitation prohibition. Does this mean that a Finder is prohibited from advertising his or her
services as a Finder? Does it mean that the Finder cannot engage in general solicitation relating
to the issuer’s offering? Does it mean that the Finder cannot generally advertise for investors
interested in investing in exempt offerings of small business issuers? The general solicitation
prohibition may encompass all the above.

A potential problem for a small business issuer is that the Finder, unbeknownst to the issuer, may
engage in activities that could constitute general advertising or general solicitation with respect
to the issuer’s securities offering which, if the offering was being made in reliance upon an
exemption that prohibits use of general solicitation or general advertising, would make the
exemption unavailable to the issuer.

The Release advises that an issuer’s failure to comply with the conditions of the exemption from
registration under the 1933 Act would not affect the ability of the Finder to rely on the Finders
Exemption if the Finder can establish that he or she did not know and, in the exercise of
reasonable care, could not have known of the compliance failure by the issuer.'?

It is suggested that the SEC adopt a similar position with respect to issuers as it has with respect
to Finders. The SEC should consider adopting a “safe harbor” whereby it would not view such
exemption as unavailable under these circumstances if the issuer did not know, and in the
exercise of reasonable care, could not have known of the Finder’s activities which constituted a
violation of a condition of the exemption being relied upon by the issuer.

At the very least, the SEC should deem the exemption unavailable to the issuer only as to sales
of securities to purchasers who were contacted by the Finder whose activities violated a
condition of the availability of the exemption being relied upon by the issuer.

#8.  Offerings made in reliance on Rule 506 of SEC Regulation D have no limitation on the
offering amount whereas the exemptions provided by Rule 504 of SEC Regulation D and SEC
Regulation A are conditioned upon a maximum offering amount.'® It appears that the issue of
imposing an offering size is addressed sufficiently by the conditions imposed by the exemption

1917 CFR 230.506; 17 CFR 230.251(d)(2).

! See SEC Release No. 33-10824 (August 26, 2020).
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being relied upon by the issuer an no sperate limitation is required to be incorporated into the
Finders Exemption.

#9.  The SEC proposes that Tier I Finders be limited to only one capital raising transaction by
a single issuer within a 12-month period. This limitation apparently is designed to prevent a Tier
I Finder from sending his or her cache of investor contact information to a multitude of issuers.

Since it is often market and economic conditions beyond the control of the issuer that might
dictate the timing of a securities offering, there could be a potency where two distinct offerings
may arise within a 12-month period which is then followed by a drought of offerings for which
an issuer has engaged the Finder. Therefore, the SEC may consider a “rolling” time period. For
example, there could be no more than three capital raising transactions within a period of 24 (or
36) consecutive months by not more than three separate issuers.

#10. Please see response to Item 2.

#11.  Although the meaning of this term appears self-evident in context of the Release, use of
the term “transaction” might be construed as a single sale of securities whereas it is assumed that
the SEC means an offering of securities which might be the better term to use.

#12. Please see response to Item 7 with respect to the general solicitation prohibition
contained in the Release.

#13. The stated purpose of the Release is to facilitate capital formation for small business
issuers which, almost by definition, are those which will avail themselves of exemptions from
registration as most, if not all, small business issuers cannot afford the transaction costs
associated with an offering registered under Section 5 of the 1933 Act.!* Also, securities
offerings, particularly equity offerings, registered under Section 5 of the 1933 usually involve
one or more underwriters that are registered with the SEC as broker-dealers under the 1934 Act.

#14. The Release does not permit a Finder to provide services to an issuer that is required to
file reports under Section 13 of 15(d) of the 1934 Act and the Finder may provide services to an
issuer only with respect to an offering made by an issuer in reliance upon an applicable
exemption from registration under the 1933 Act.!>

Exemptions from registration adopted by the SEC include a limitation on the types of issuers that
may rely upon such exemptions and the applicability of those conditions necessarily would limit
the type of issuer for whom the Finder could provide services. The question posed is whether
there is a type of issuer for which use of a Finder under the Release is not appropriate.

For example, except for any applicable “bad actor” disqualification, any issuer may rely on Rule
506 of SEC Regulation D whereas, in addition to the “bad actor” disqualification, issuers relying
on SEC Regulation A are limited to U.S. and Canadian domiciled entities and issuers relying on

14 Supra, note 6.
15 Release, page 18.



Rule 504 of SEC Regulation D and SEC Regulation A also cannot be a “blank check, blind pool”
company or an investment company.'®

Since the stated objective of the Release is to assist small business issuers in their capital
formation activities, it may be appropriate to limit the type of issuer which the Finder may
represent to a U.S. domiciled issuer.!” Furthermore, it may be appropriate to prohibit a Finder
from representing an investment company registered or required to be registered with the SEC
under Investment Company Act of 1940, as amended (the “1940 Act”) or exempt from
registration under Section 3(c)(1) and 3(c)(7) of the 1940 Act since the aim of the Release is to
promote investment in small businesses and not in businesses whose purpose is to invest the
proceeds of the offering in securities of other entities.'®

In a similar vein, Finders relying on the Finders Exemption should not be able to represent
issuers who are have no plan of business and therefore should not be able to represent an issuer
that “is not a development stage company that either has no specific business plan or purpose, or
has indicated that its business plan is to merge with or acquire an unidentified company or
companies, or other entity or person.”!’

#15. The issue of using Finders has arisen almost entirely in context of primary offerings of
securities by small business issuers and the exemptions from registration under the 1933 Act
often used by small business issuers are limited to issuer offerings.?° Therefore, the Finders
Exemption should be limited to issuer offerings.

#16. Please see response to Item 14.

Rule 251(b)(4) of SEC Regulation A excludes “fractional undivided interests in oil or gas rights,
or a similar interest in other mineral rights.” 2! Although it could be argued that there are small
business issuers engaged in these activities that should be able to benefit from the Release
through an offering exempt under Rule 504 or 506 of SEC Regulation D, investor protection
concerns over “puffing” by Finders of natural resource “finds” and external economic conditions
(eg arise in copper, silver or nickel prices) which may be used as a pretext for such “puffing”
argues for prohibiting Finders from representing such issuers as such “puffing” could constitute a
material misstatement or omission of a material fact.

#17. Except as stated in Responses #14 and #16, small business issuers should be able to offer
any type of security for which a Finder may be utilized in compliance with the Finders
Exemption.

#18-19. The disclosures should mirror those requires by the Cash Solicitation Rule Proposed
Amendments.?? This disclosure should note whether the compensation due the Finder will be

16 17 CFR 230.504(a); 17 CFR 251(b).
'7 Supra. note 6.

18 15 USC §80a-3(c)(1), 3(c)(7).

19 Supra, note 16.

20 17 CFR 230.500(d).

21 17 CFR 230.251(b)(4).

22 Release, page 25.



paid out of the proceeds of the offering and how much of an investor’s total purchase price will
be used to pay the Finder. For example, if the purchase price is $10,000 and the Finder is to be
paid 10% of the purchase price and the source of compensation to the Finder is the proceeds
from the offering, then the investor should be told that, of the $10,000 being invested with the
issuer, $1,000 of that sum will be used to pay the Finder thereby reducing the purchaser’s
investment in the issuer to $9,000.

Although the Release proposes that the mandated disclosures by the Finder to the prospective
investor could be made orally “prior to or at the time of the solicitation” provided there is
subsequent delivery of the disclosure in writing, the better practice would be to require the
disclosures to be delivered in writing rather than orally. This would obviate the potency that the
oral disclosures initially given to the prospective investor do not align with subsequently
delivered written disclosures.

A requirement for written disclosures at the initial meeting with an investor also would guard
against the very real possibility that a Finder, in providing the disclosures orally, unintentionally
may forget to provide all the SEC-mandated disclosures or forget entirely to deliver the written
disclosures. Since delivery of written disclosures must be accomplished at some point in time,
there is no additional burden on the Finder to provide it “prior to or at the time of the
solicitation.”

#20. For the protection of the Finder and the issuer, a Tier II Finder should obtain a record of
acknowledgement of receipt of the required disclosure by the prospective investor and should be
required to provide a copy of the acknowledgement to the issuer who the Finder represents. This
ensures that, should the prospective investor actually purchase the securities being offered, the
issuer has a written record that the investor received the required disclosure from the Finder. If
the disclosure is provided by electronic mail, a read receipt for the e-mail should be sufficient
evidence of acknowledgement. However, it should be noted that many electronic mail systems
permit a recipient to decline sending a receipt even when the sender has requested a receipt.

#21.  Since a Tier I Finder’s activities are limited to interaction with the issuer and is
prohibited from having any contact with investors, there is no need for the Tier I Finder to
comply with the disclosure and acknowledgement requirement applicable to Tier II Finders who
are eligible to interact with prospective investors.

#22. Please see response to Item 5 suggesting that the issuer be required to provide a Tier 11
Finder with written offering materials which the Finder would be obligated to provide to persons
being solicited.

#23.  The only investor protection explanation for requiring a Finder to file a notice with the
SEC to claim the Finders Exemption would be for the SEC to verify that the Finder is not subject
to a disqualification prohibiting reliance on the Finders Exemption. This assumes that the SEC
would devote resources to perform a verification check. In the absence of such a commitment,
there appears no reason to require a filing. Furthermore, in a situation where a filing was
required but not made, would the failure to file cause the loss of the Finders Exemption?



#24-25. Normally, this should be a matter of negotiation and contract between the Finder and
the issuer. However, small business issuers most likely have never used a Finder previously and
are not accustomed to what may be an appropriate level of compensation. The more desperate a
small business issuer may be with respect to raising capital, the more the issuer may be willing to
pay “whatever it takes” to get capital in the door.

The SEC could opt for a “reasonable compensation” standard but such a standard is subjective
and what may be reasonable under one set of circumstances may not be reasonable under another
set of circumstances.

Where the compensation to the Finder is being paid out of the proceeds of the offering, the
amount of compensation directly reduces the amount of proceeds which the issuer can devote to
building its business. In such situation, outsized compensation arrangements to Finders have a
direct adverse effect upon investors.

In light of these investor protection concerns and concern for small business issuers using a
Finder for the first time, the SEC should consider placing a cap on any fee for a Tier II Finder of
8-10% of the price of the securities purchased by the investor solicited by the Finder and, due to
the limited service provided by a Tier I Finder, a cap of 3-5% should be considered.

Although it is anticipated that Finders would offer their services in exchange for transaction-
based compensation, the option to receive a fixed fee or even an hourly fee should be preserved
subject to any applicable caps on overall compensation. A fixed fee may be more appropriate for
a Tier I Finder.

Similar to the provision in Regulation Crowdfunding whereby an intermediary may receive a
financial interest from the issuer for services provided to the issuer in connection with the offer
and sale of the issuer’s securities through the intermediary’s platform, there appears no reason to
prohibit a Finder from receiving an equity interest in the issuer as compensation for serving as a
Finder for an offering of securities by the issuer.?® Since small business issuers generally need to
husband their finances, compensation to the Finder in the form of a debt instrument (unless it can
be converted into equity as the sole instance of the issuer) would not be helpful to the issuer.

#27. Please see response to Item 5. To avoid the potency that a Finder may be tempted to
engage in “puffing” which might constitute an omission of a material fact or a material
misstatement with respect to the securities offering, the Finder, in discussing issuer information
included in any offering materials, should be prohibited from providing or discussing any
information which is not included in the issuer’s offering materials.

#28. To use language familiar to the SEC, this is a subjective determination based on the facts
and circumstances of each individual situation. This is probably as much guidance as would be
appropriate.

However, the SEC may consider requiring the issuer to provide a written representation to the
Finder in which the issuer states the exemption it is relying upon for the offering and the

23 |7 CFR 230.300(b)(1).



conditions of that exemption. This could serve a twofold purpose by (1) having the issuer make
an affirmative statement of compliance to the Finder and (2) educating the Finder as to the
conditions of the exemption being relied upon so that the Finder is on notice to avoid engaging in
those activities which might compromise the issuer’s compliance with one or more conditions of
the availability of the exemption being relied upon.

#29.  Please see response to Item 27.

#30. The M&A Broker Letter specifically addressed those activities in which an M&A Broker
could engage and receive transaction-based compensation without being required to register as a
broker or dealer under the 1934 Act. The question becomes whether an individual who qualifies
as a M&A Broker but does not adhere to conditions set forth in the M&A4 Broker Letter
nevertheless may rely upon the Finders Exemption. The answer should be in the negative.

A M&A Broker primarily is engaged in activities relating to the sale or purchase of an ongoing
business which could be effected through the sale or purchase of securities for which the M&A
broker generally receives compensation based upon a percentage of the value of the M&A
transaction. The Release addresses an entirely different activity which is an issuer raising capital
through the offer and sale of its own securities for which it engages a Finder to identify potential
purchasers of those securities.

Thus, the SEC, in its final release, should note that the Finders Exemption is not available to
M&A Brokers who, to avoid registration as a broker or dealer under the 1934 Act, must comply
with the conditions of the M&A Broker Letter.

It also should be noted, as described in the response to Item 1, that the relief provided by the
M&A Broker Letter also required action at the state level to exempt M&A Brokers from
registration as broker-dealers under state securities laws.?*

#31. The Release requires that the Finder cannot be “an associated person of a broker-dealer.”
Does this include only broker-dealers registered with the SEC or does it include broker-dealers
that may be exempt from registration?

It 1s suggested that the SEC should discuss its position as to whether a Finder may be an
associated person of an intrastate broker.?> This may be of some interest as intrastate funding
portals that facilitate intrastate crowdfunding offerings under Section 3(a)(11) of the 1933 Act
and SEC Rule 147A?° rely on the intrastate broker provisions of Section 15(a)(1) of the 1934
Act. Since these funding portals are engaged in the capital raising process principally for small
business issuers, they may be interested in acting as a Finder.

#32. Ifthe SEC would dispense with the category of a Tier I Finder as suggested herein, it
would then need to determine whether to retain the Paul Anka Letter and its progeny. If the SEC

24 See NASAA Model Rule on Broker-Dealer Exemption for M&A Brokers (www.nasaa.org/wp-
content/uploads/2011/07/MA-Broker-Model-Rule-adopted-Sept-29-2015-corrected.pdf).

% Section 15(a)(1) of the 1934 Act does not apply to “... a broker or dealer whose business is exclusively intra state
and does not make use of any facility of a national securities exchange ...”).

2615 USC §77¢(11) and 17 CFR 230.147A.
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decides to adopt the Tier I Finder category, it may not need to retain the Paul Anka Letter and its
progeny. As indicated in the response to Item 30, the M&A Broker Letter should be retained.

#33. It is recommended that the SEC should include, as an additional disqualification, a
situation where the Finder is obligated, pursuant to an award of an arbitration panel, to pay
compensation to purchasers of securities and has not paid the awarded compensation in full and
in cash.?’ If a former associated person of a broker-dealer is subject to an unpaid arbitration
award, it may be indicative of that individual’s disposition not to follow applicable rules and his
or her future compliance with the conditions of the availability of the Finders Exemption may be
doubtful. Once the arbitration award is paid, the disqualification no longer would apply.

Another investor protection concern is where a former associated person of a broker-dealer left
the brokerage industry due to a high number of investor complaints or arbitrations but otherwise
does not come within a category constituting a disqualification under the Finders Exemption.

In this regard, the SEC may wish to consider disqualifying an individual from relying on the
Finders Exemption if he or she was the subject of customer complaints or arbitrations which, in
the 24 months prior to the most recent termination as an associated person of a broker-dealer,
resulted in the settlement of customer complaints or arbitration awards collectively of more than
$50,000. Admittedly, this suggested threshold is arbitrary and, if this suggestion is accepted,
may be subject to adjustment.

#34.  See response to Item 36.

#35.  This query appears to address the likelihood of an individual recently departing
employment as an associated person of a broker-dealer to solicit client contacts made during
such employment and confusion which may arise if those clients were accustomed to that
individual making recommendations concerning the purchase of securities.

The potential for confusion would be that the former clients may view the individual’s role as a
Finder for a particular issuer as an implicit recommendation to purchase the issuet’s securities
even though the individual, in compliance with the conditions of the Finders Exemption, is not
permitted to provide advice as to the valuation or advisability of the securities being offered.
Therefore, it appears reasonable for the SEC to consider a “cooling off” period between an
individual’s employment as an associated person of a broker-dealer and that individual relying
on the Finder’s Exemption.

#36. It is suggested that the SEC prohibit investment adviser representatives of SEC-registered
investment advisers and state-registered investment advisers (an “IAR”) from relying on the
Finders Exemption.

Allowing an IAR to act as a Finder under the Finders Exemption could tempt such individuals to
solicit their investment advisory clients to invest in fairly risky and illiquid securities offered by
small business issuers (including start-ups) which may not conform to the client’s investment

27 See Section 305(a.1) and (a.2) of the Pennsylvania Securities Act of 1972 and FINRA Regulatory Notice 20-15
(effective September 14, 2020).
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profile because they could receive substantially higher transaction-based compensation than
traditional investment advisory fees.

An IAR, particularly an IAR of a state-registered investment adviser, may argue that SEC
Regulation Best Interest does not apply as the individual, as a Finder under the Finders
Exemption, is not acting as an associated person of a broker-dealer or an IAR of a SEC-
registered investment adviser.??

* Furthermore, allowing IARs to be Finders would serve to blur the regulatory distinction between
individuals who advise on the purchase and sale of securities and those who facilitate effecting
transactions in securities.

In providing investment advice, [ARs have a fiduciary duty to their clients. It could be argued
that the TAR may not be subject to a fiduciary standard when acting as a Finder in connection
with effecting transactions in securities. Although the Finders Exemption prohibits a Finder
from providing “advice as to the valuation or advisability of the investment,” an investment
advisory client being solicited by an IAR acting as a Finder may infer that the Finder is advising
on the purchase of the security being offered since the advisory client is accustomed to
interacting with the IAR in his or her advisory capacity.

By definition, activities of municipal advisors are limited to dealing with municipal entities or
obligated persons with respect to municipal financial products or the issuance of municipal
securities. 2° Therefore, the opportunity for confusion discussed above does not appear to arise as
municipal entities would not be interested in and, most likely, would be prohibited by law from,
purchasing securities offered by small business issuers.

#37. If the Finders Exemption excludes individuals who are associated persons of issuers, it
would seem to have the effect of prohibiting an individual from representing more than one
issuer at a time. Although that limitation is explicit for Tier I Finders (one issuer in a 12 month
period), there appears to be no such limitation applicable to Tier II Finders.

Therefore, it appears that a Tier II Finder acting on behalf of an issuer in reliance on the Finders
Exemption would be viewed as an issuer agent for that issuer and could not act simultaneously
on behalf of another issuer in reliance on the Finders Exemption as he or she would be excluded
from such reliance.

#38. The responses to Items 5, 7, 14, 16, 18-19, 20, 24-25, 27-28, 33, and 35-36 herein
indicate where the undersigned believes modifications to the Release are required to provide
additional investor protections.

#39.  Due to the compliance requirements applicable to broker-dealers and regulatory and civil
liability risks attendant thereto, it is not economically justifiable for registered broker-dealers to
act as a placement agent for an exempt securities offering by a small business issuer. Therefore,

2% 17 CFR 240.151.
215 USC §780-4(e)(4).
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adoption of the Finders Exemption should not pose any competitive issue for registered broker-
dealers.

#40. The SEC is to be commended for attempting to bring legal clarity to the issue of Finders
by providing, by means of a regulation versus issuance of no action letters, a clear set of
circumstances where, although the individual could be acting as a broker, registration is not
required.

#41. The approach contained in the Release appears appropriate with modifications suggested
herein.

#42. Please see responses to Items 1, 5, 7 and 31.
#43. Please see responses to Items 1, 30-31 and 36.
#44. The undersigned is unable to provide any requested data.

#45. None.

Very truly yours,

G. Philip Rutledge
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