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October 16, 2009

Viae-mail to: rule-comments@sec.qov

U.S. Securities and Exchange Commission
100 F Street, N.E.

Washington, DC 20549-1090

Attn: Elizabeth M. Murphy, Secretary

RE: File No. S7-13-09

Release Nos. 33-9052; 34-60280; 1C-28817
Proxy Disclosure and Solicitation Enhancements

Ladies and Gentlemen:

This letter is submitted on behalf of the Committee on Federal Regulation of
Securities (the “ Committee” or “we”) of the Section of Business Law (the “ Section™) of
the American Bar Association (the “ABA™) in response to the request by the Securities
and Exchange Commission (the “Commission”) for comments on its July 10, 2009

proposing release referenced above (the "Proposing Release™).

The comments expressed in this | etter represent the views of the Committee only
and have not been approved by the American Bar Association's House of Delegates or
Board of Governors and therefore do not represent the official position of the ABA. In
addition, this letter does not represent the official position of the Section, nor does it

necessarily reflect the views of all members of the Committee.

l. Overview

We are pleased to have the opportunity to comment on the proposals set forth in
the Proposing Release. Although we support the concept of enhanced proxy statement
disclosure regarding compensation and corporate governance, we do not support the
adoption of certain of the Commission’s proposals, and we suggest that the Commission
consider revisionsto certain other proposals. At the outset, we believe that any rules

adopted by the Commission should adhere to three broad themes:

e Therules should encourage clear, concise and meaningful disclosure. Any
enhanced disclosure should be required only to the extent such disclosure will
materially assist the ability of shareholders to make informed voting decisions
relating to the matters to be voted on pursuant to the proxy statement.
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e Therulesrelating to corporate governance and compensation should be neutral, and
should not implicitly or otherwise suggest that any one form of governance structure
or form or amount of compensation is inherently preferable to any other, or more
appropriate in the context of any particular company.

e Therules should require disclosure based on objective disclosure standards, in order
to avoid the investor confusion and anomalies that could arise as aresult of different
companies basing their disclosure on arange of various and perhaps inconsi stent
subjective criteria.

We are also concerned about “disclosure creep” in proxy statements. In our view, the
optimal form of proxy statement is one that presents meaningful information to a company’s
shareholdersin aclear and concise format that encourages shareholdersto review and
thoughtfully consider the matters on which they will vote at shareholder meetings. By increasing
the length and complexity of proxy statements, we are concerned that the Commission may be
reducing the likelihood that shareholders will be willing to invest the time and effort necessary to
review and consider the information presented, thereby undermining the very purpose of the
disclosures. We therefore encourage the Commission to weigh carefully the relative benefits of
each of the additional items of disclosureit is proposing and to satisfy itself that the proxy
statement disclosures that will result from this rulemaking will, in fact, represent the most clear,
concise and meaningful disclosure the Commission believes to be possible.

We have addressed our comments below in the order presented in the discussion of the
proposed rulesin the Proposing Release.

. Enhanced Compensation Disclosure
A. Compensation Discussion and Analysis Disclosure

The proposed rule amendments would expand the scope of the Compensation Discussion
and Analysis (“CD&A”) portion of a proxy statement to include a discussion of a company’s
broader compensation policies and overall actual compensation practices for employees
generaly, if risks arising from those compensation policies or practices may have a material
effect on the company. We suggest, for the reasons set forth below, that the Commission not
adopt the rule amendments as proposed. In the event, however, that the Commission believes
that disclosures relating to the risk implications of general compensation practices are
appropriate corporate disclosures, we recommend that such disclosures be integrated with a
company’ srisk factor disclosurein its Forms 10-K and 10-Q, and not be presented in CD&A,
and that the rule more precisely identify the situations that are intended to be addressed.

Because there are no well-defined standards or commonly accepted means by which
companies are able to evaluate the relationship between compensation policies and risk, we are
concerned that the proposed amendments would be susceptible to widely varying interpretations
and could result in disclosures that do not contribute meaningfully to investors’ understanding of
acompany. Unlike assessments of internal control over financia reporting, where
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management’s evaluation is based on a standardized and identified framework, the evaluation of
the association between compensation and risk would be, in the absence of such aframework,
largely subjective and likely to vary widely from one company to another. Given the absence of
aframework for analyzing whether and the extent to which there is a relationship between
compensation and business risks, the ambiguities in the nature and scope of risks that are
intended to be addressed by the proposed rule amendments and the broad “ may have a material
effect” standard, companies may be induced to provide generalized “ cover the waterfront”
disclosures that would provide little meaningful insight to shareholders. In the absence of clearly
defined standards by which the relationship between compensation and risk isto be evaluated,
we respectfully suggest that the Commission not adopt this disclosure proposal. If the
compensation-specific risk disclosure amendments nevertheless are adopted, the Commission
should focus those disclosures on specific types of compensation applicable to specific contexts,
as discussed below.

1 Disclosur e of compensation-related risk in the CD& A artificially
removes the discussion of such risk from a company’s other risk
disclosures; if such disclosures areto berequired, they should be
integrated with other such risk disclosuresin a company’s Form 10-K
and 10-Q.

We believe that the proposed amendment’ s attempt to address only the compensation-
related aspect of risk and to place those disclosuresin the CD& A presents such information
outside the context of the company’ s business and other risk management efforts, and thus likely
will not provide investors an understanding of a company’s overall risk profile. We aso believe
that the proposed disclosure will not align with many companies’ governance and operational
structures for addressing risk management. For these and other reasons addressed below, we
believe that the Commission should not amend the CD& A requirements as proposed, but instead
should address risk disclosures through Form 10-K and Form 10-Q disclosures®. We believe that
any disclosure of the relationship between general employee compensation policies and business
risks should arise in the context of a company’s disclosures regarding its business, operations
and competitive environment. In thisregard, we believe that it would not be helpful to investors,
and often will not be practicable, to attempt to isolate compensation as a special aspect of a
company’ srisk profile.

The difficulty in isolating and discussing a relationship between business risks and
compensation is reflected in the variety of ways that the proposed amendment’ s text can be
interpreted. When discussing the proposed compensation-specific CD& A risk disclosure rule,
the Proposing Release in many instances suggests that compensation practices are a discrete
element of a company’srisk profile and refers, for example, to compensation practices that

! See Item 308(a)(2) of Regulation SK.

2 Our references to risk factor disclosurein Form 10-Q refer to the requirement in Item 1A of Form 10-Q that only
meaterial changes from the risk factors previously disclosed in the registrant’ s Form 10-K be disclosed. As discussed
elsewhere in thisletter, we believe that smaller reporting companies, that are not required to provide risk factor
information in Forms 10-K or 10-Q should not be subject to any compensation-based risk factor disclosure.
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“create risk,” to “risks arising from compensation policies or practices,” and to “ compensation
programs [that] may have the potential to raise material risks to the company.” However, there
is apublic debate as to whether such a causal relationship exists, and no clearly defined
standards for companies to apply in assessing whether disclosure would be required.
Compensation policies may be designed to align with or otherwise relate to particular business
risks, but it israre for compensation policiesin and of themselves to create a business risk.* For
example, afinancial services firm that has determined to expand its lending business with the
expectation that it can securitize and thus reduce its exposure to certain loans, aswell asafirm
that engages in the business of serving as a counterparty in derivative contracts, will both be
faced with risks from those businesses, regardless of whether the firm pays employees engaged
in those operations fixed salaries or performance-based compensation. Compensation policies at
those types of firms may relate to and even exacerbate their business risks, but it would seem
inappropriate for the firms to state that their compensation policies, as opposed to a variety of
other factors, create the businessrisk. Thus, we believe that if oneisto begin trying to disclose
and assess relationships between compensation and business risks, those disclosures need to be
placed in the context of disclosures regarding a company’ s business, operations and competitive
environment.

Moreover, because of the systemic and interrelated nature of business risks, risk
assessment and oversight matters are typically addressed by management and boards on an
integrated, enterprise-wide basis, and not solely with afocus on compensation policies. As noted
by the Commission in the proposing release’, “the persons in management that oversee risk
management [may] report directly to the board as awhole, to acommittee, such as the audit
committee, or to one of the other standing committees of the other standing committees of the
board.”® Thus, assessments of any relationship between general compensation policies and
business risks might be addressed by the full board, by an audit committee or by arisk

3 Jeffrey Friedman, “Bank Pay and the Financial Crisis: G-20 Accounting Rules, Not Bank Bonuses, Put the System
at Risk,” Wall Street Journal (Sept. 25, 2009); Mark Hulbert, “Did Bankers Pay Add to This Mess?’” The New York
Times (Sept. 27, 2009); Rene Stulz and Andrea Beltratti, “Why did some banks perform better during the crisis? A
cross-country study of the impact of governance and regulation,” Ohio State University, Fisher College of Business
Working Paper No. 2009-03-012 (finding no evidence that banks with better governance performed better during the
recent financia crisis).

* One example of acompensation policy that itself may create along-term business risk is the adoption of a defined
benefit pension plan. Ascompaniesin the steel and automobile industry have learned, those plans are premised on
numerous assumptions regarding matters such as life expectancy and returns on investment. A company’sneed in
future years to fund benefits for employees’ past service can jeopardize acompany’s long-term business prospects if
those assumptions are inaccurate or if the company does not continue to grow and maintain its profit margins.
However, thistype of risk is already extensively disclosed in companies’ financial statements and other disclosures,
and we would be surprised if thisis the type of disclosure the Commission is seeking to addressin its proposed rule.

5 Proposing Release, text following footnote 75.

® NY SE rules require audit committees to discuss policies with respect to risk assessment and risk management.
The commentary to the rules states that the audit committee “is not required to be the sole body responsible for risk
assessment and management, but . . . must discuss guidelines and policies to govern the process by which risk
assessment and management is undertaken.” Further, the commentary acknowledges that “ many companies,
particularly financial companies, manage and assess their risk through mechanisms other than the audit committee.”
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management committee. In contrast, we believe that it israre for aboard compensation
committee’ s charter to assign to the compensation committee responsibility for compensation-
related aspects of risk management policies, other than in the context of its authority over, and
responsibility for, setting executive compensation. The proposed disclosures are therefore not
consistent with the manner in which most companies assess and address their risk exposures.

The significance of an appropriate context for the proposed disclosures is reflected in the
existing CD&A disclosure requirement. The current CD& A requirement is designed to elicit
disclosures about the material elements of a company’s compensation policies and to put into
perspective the tabular compensation data contained in the tables and otherwise disclosed
pursuant to Item 402 of Regulation S-K.” The proposed new compensation-specific CD&A risk
disclosures, however, would not provide context to any other information in the proxy statement
and thus would be isolated from any discussion of the mattersto which it relates. Thus, if the
proposed amendments are adopted, companies will either struggle to provide meaningful
disclosures relating only to general compensation policies or, to place the disclosuresin context,
may be compelled to significantly expand the length of their proxy statements to provide
extensive additional contextual information that is not currently required to be set forth in their
proxy statements (but which is addressed in the companies annual reports on Form 10-K and
quarterly reports on Form 10-Q) regarding business lines, scope of operations, strategy, and the
competitive environment.

For the foregoing reasons, we do not believe that the Commission should adopt the
proposed compensation-specific CD&A risk disclosurerule. We believe instead that the
Commission should address risk-related compensation disclosure rules in the context of its
evaluation of existing disclosure rules relating to a company’ s business, operations and
competitive environment.® We further believe that such disclosures should not appear as part of
the proxy statement CD&A but should appear in the Form 10-K and Form 10-Q.” This approach
to disclosure is further supported by the following two considerations.

First, as reflected in the Proposing Release, information on business risksis primarily
relevant to shareholdersin their roles asinvestors. That type of information has historically been
set forth in the disclosures set forth in Form 10-K and Form 10-Q, whereas the proxy statement
istraditionally the forum for presenting information relevant to shareholdersin their rolein
evaluating the performance of management and directors. Thus, while we believe that the

" See Note 2 to Item 402(b).

8 The Director of the Division of Corporation Finance stated to the Federal Regulation of Securities Committee at
the American Bar Association’s Annual Meeting in August 2009 that the Commission is undertaking a
comprehensive review of whether the periodic disclosures required in Forms 10-K and 10-Q need to be updated to
address more relevant information. We would expect any such review to consider disclosures relating to enterprise
risk management.

® For example, the Commission could amend its rules requiring a narrative disclosure of acompany’s business and
competitive environment to require that such disclosures include a discussion of any compensation program or
arrangement for non-executives that is amaterial aspect of its business or competitive strategy, or upon which its
businessis materially dependent.
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Commission’s proposal to require additional disclosure about the board’ srole in acompany’s
risk management process is appropriate for proxy and information statements,’® we believe that
disclosures regarding those business risks and elements that affect a company’ s approach to
business risks, including non-executive compensation-related policies, should be set forth in the
Form 10-K and Form 10-Q.

Second, it issignificant in this regard that the Commission's rules already require the
Form 10-K to contain a discussion of the company’ s business and many other risk-oriented
disclosures, including disclosure of risk factors, disclosures regarding market risks and the
Management’ s Discussion and Analysis, which is required to address known trends and
uncertainties that are material to the business. To the extent that the purpose of the proposed rule
is to encourage disclosure of any relationship between risk-taking activities and general
compensation policies or practices that may have a material effect on the company, we believe
such disclosures are more appropriately made in conjunction with other disclosures that currently
appear in the Form 10-K™. In addition, by providing for disclosure in the Form 10-K,, the
disclosures can be updated each quarter in the Form 10-Q if there is amaterial change from the
previously disclosed information.

Even if the Commission does not concur with our view that, if the proposed disclosures
were to be adopted at al, they should appear in companies’ Forms 10-K and 10-Q, we urge the
Commission to place the proposed disclosures in a separate and new section of the proxy
statement and not in the CD& A for the following two reasons.

First, because board compensation committees typically are not charged with oversight
responsibilities for companies general employee compensation-related risk policies (with that
function instead being performed by the full board or another board committee as part of the
company’s general enterprise risk management oversight), the board compensation committee
often will not be able to make the disclosures required in the Compensation Committee Report
under Item 407(e)(5) of Regulation S-K with respect to general employee compensation-rel ated
aspects of a company’s risk management practices.

Second, we are also concerned that placing information regarding compensation practices
and policies that are not applicable to executive officersin the CD& A will create confusion over
the significance and scope of advisory votes on executive compensation. For example, Section
111(e) of the Emergency Economic Stabilization Act of 2008 requires that companies that have
accepted certain federal assistance provide an advisory vote on “the compensation of executives,
as disclosed pursuant to the compensation disclosure rules of the Commission (which disclosure
shall include the compensation discussion and analysis, the compensation tables, and any related
material).” (emphasis added). Including discussionsinthe CD&A of compensation matters not

10 See our comments on this proposal at part IV of this|etter.

" The relocation of the proposed disclosure is even more important when the interests of security holders who may
not receive proxy statements, such as holders of nonvoting debt, are considered. Although such holders would, of
course, be able to access a company’ s proxy statement on EDGAR, they (aswell as al other holders of acompany’s
securities) would be deprived of the ability to view the disclosure on one unified format.
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involving executive officers may create uncertainty over which information in the CD&A
shareholders are voting on, thus interfering with the objective of advisory votes on executive
compensation.

2. Becausethere are no well defined standar dsto evaluaterelationships
between compensation policies and risk, companies may be forced to
speculate asto these links, under mining disclosur e consistency
between companies and leading to investor confusion.

The Commission recognizes in the Proposing Release that in light of the complexity of
the issue and compensation programs generally, it may be difficult to identify and describe
which compensation structures may expose a company to material risks. In our view, if the
Commission were to adopt a general compensation-specific risk disclosure requirement, thenin
light of the number and variety of risks faced by companies and the complexity of compensation
programs generally, the Commission should revise the language of proposed Item 402(b)(2) to
address more specifically the situations in which disclosure isto be required. We believe that a
number of aspects of the proposed language may not be as clearly stated as possible, and
therefore we recommend specific language changes in the paragraphs that follow.

There are awide variety of material short and long-term strategic and operational issues
and decisions that businesses face on an on-going basis, and thus awide variety of risks that each
company encounters, many of which are inherent in and integrally related to a company’s
business. Risksto which acompany isor may be subject include risks relating to competitive
factors, legal and policy compliance risks, changes of demand for products or services,
availability of raw materials or suppliers of specified services, market acceptance of new goods
and services, customer preferences and changes to the customer base, availability of financing,
customer credit risks, protection of patent or other intellectual property rights, domestic and
worldwide market conditions and a host of other considerations. We believe that requiring
companies to assess and disclose relationships between these types of risks and company
compensation programs will not significantly enhance investors' understanding of a company.
For example, we believe that little will be achieved if any new rule calls for disclosures that read,
“Our base salaries and overall compensation levels may not be sufficient to attract or retain a
sufficient number of employees with appropriate skillsin order to enable us to maintain or
expand our operations, which may cause us not to succeed.”

It also frequently will be difficult for companies to assess, other than on an after-the-fact
basis, whether a particular compensation policy exacerbatesarisk. For example, if acompany’s
business prospects are dependent on it developing, testing and bringing to market a specific
product before its competitors do, it is not clear whether it isriskier for that company to pay its
product devel opment team bonuses for achieving certain milestones on or before certain target
dates, or whether it isriskier to pay them only afixed salary regardless of whether the product
development occurs on schedule. Even a compensation program composed of both base and
incentive compensation may not adequately incentivize the product devel opment team to timely
and successfully develop the specific produce and may not be sufficient to prevent other
companies from recruiting and hiring key personnel away from the company, thereby materially
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undermining its future prospects. Likewise, if such a company awards a significant bonus for the
product devel opment team upon its achieving a particular product development milestone, but
only pays that bonus after the product is introduced and achieves a specified sales goal (or
subjects the bonus to a recoupment feature if a sales milestone is not achieved), the company
may risk losing its product devel opment talent to a competitor for not properly incentivizing that
talent by making those employees’ bonus contingent upon the success of a different team of
employees. Even if acompensation program is designed to motivate and incentivize the product
development team, it may be difficult to determine whether the compensation program was in
fact the reason why the team successfully and timely developed the specific product. There may
be motivational factors, such as desire of team members for esteem within the organization;
structural factors, such as the assignment of appropriate personnel who work well together under
a competent leadership structure with appropriate funding support; and other factors, such as
sheer luck, which have as much, if not significantly more, relationship to the successful result.

Assessing arelationship between compensation and risk is even more problematic when
dealing with matters whose success may be determined only on along-term basis. The further
removed a particular effort isfrom the ability to assess its success or failure, the more likely itis
that other factors will also affect that assessment. For example, if a product development team
creates a product within its allotted time and cost parameters, but the product turns out to be
unsuccessful and the entire effort is viewed as having been afailure, the fault would lie not
necessarily with the product development team, but could aso have resulted from poor
performance by the manufacturing team, the marketing department and sales team, by a poor
management business plan, or by reason of external factors that arose from the passage of time,
such as regulatory changes, changes to consumer preferences or the introduction of competing
products. It may therefore be exceedingly difficult to determine the effect compensation policies
had on the risk-taking aspects of the venture, or on the overall result.

In attempting to set forth rules on when disclosure is required in this context, we do not
view it as helpful or appropriate for the regulatory text or explanations of it to refer to
“excessive’ or “inappropriate” risks. Although those terms may apply in the context of entities
that are subject to substantive regulation designed to protect the nation’s economic system (such
as those administered by federa banking agencies and the Commission’s regulation of certain
financial servicesfirms), the difficulty of objectively determining whether arisk is appropriate or
excessive suggests to us that the Commission refrain from referring to these termsin its rules.
For example, if anumber of companies in the same industry are engaging in the same risk-
related activity, it may be difficult to conclude that arisk is excessive. Moreover, if risk is
evaluated based upon the perceived likelihood of an event occurring, the absence of prior
occurrences may give rise to aview that arisk isnot excessive. Moreover, acompany’s business
may be highly risky, without being considered excessively risky, provided that investors are
aware of thoserisks. Investors may view highly risky enterprises to be entirely appropriate
investments as long as the investor has received adequate disclosure that allows the investor to
assess the entity’ srisks. Thus, for example, it may be highly risky to invest in the common stock
of either a single-branch savings and loan holding company that primarily extends mortgage
loans for vacation propertiesin a single region of the country or a biotech company that isin the
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research and development stage of developing only a single drug designed to combat a particular
illness. But if an investor isinformed of and fully assesses those risks and determines to make
the investments, then that investor must have concluded that the risks were not excessive or
inappropriate.

With the foregoing in mind, were the Commission to adopt a general compensation-
specific risk disclosure requirement, we believe that revisions to and/or greater clarity relating to
each of the following four aspects of the disclosure standard will help lead to more responsive
disclosures that are informative to investors:

The types of risks to be addressed. The rules should specify the types of business risks
that are to be assessed. The more numerous and generalized the types of risksthat are to be
assessed, the more likely that a company will be inclined to provide generalized, boilerplate
disclosure, which would not add to investors' understanding of a company’ s risks beyond those
aready addressed in acompany’ srisk factor disclosuresin its Forms 10-K and 10-Q. We
therefore suggest that any compensation-specific risk disclosure standard should be focused on
material short-term financial risks that materially imperil a company’sfinancia viability.

The types of compensation to be addressed. There are risks that any compensation
programs may not achieve their desired objectives and may not be sufficient (or may be richer
than necessary) to attract or retain employees. We believe the principal thrust of any
compensation-specific risk disclosure rules should be limited to contingent performance-based or
incentive-based compensation arrangements that are specifically tied to achieving one or afew
specific goals.

The relationship between the compensation arrangement and therisk. As noted above, a
standard that requires disclosure of compensation arrangements that create risks (that is, giverise
to the existence of arisk that would not otherwise exist) will result in asignificantly different
scope of disclosures than a standard that requires disclosure of compensation policies that
encourage employees to take material risks. In addition, any compensation arrangement that is
tied to achieving a certain objective may have the unintended effect of motivating employees to
obtain the objective by illegal or fraudulent conduct. Because thisrisk isinherent in any such
compensation program, and more importantly because companies typically have other, non-
compensation related, controls in place to guard against such conduct, we do not believe that it
will meaningfully add to investors' understanding of a business to require disclosure of thistype
of potential consequence from a performance-based compensation arrangement. Finaly,
because there are so many factors that affect long-term risks, we believe that it is not practical for
companies to isolate particular compensation programs as potentially impacting long-term risks.
We believe instead that the rule should be focused on compensation practices that reward or
encourage employees to take actions that produce or contribute to material short-term financial
risks.

The materiality standard. The rule should apply atraditional materiality standard for
when disclosure is required and should expressly take into account other factors that are designed
to mitigate or control risks. Disclosure of any possible implication from a compensation
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arrangement that “may” have amaterial effect, without regard to controls and other steps taken
to mitigate the possibility or likelihood of that effect, will impose a burdensome responsibility on
companies to speculate and describe al sorts of unlikely scenarios and will diminish the utility of
disclosuresto investors. In addition, the rule should confirm that the presence of controls and
other policiesthat mitigate the effects of a particular compensation arrangement on risk-taking
activities can and should be taken into account in determining whether disclosure of the
compensation policy isrequired and that no disclosure is required if mitigating factors (whether
implemented through other compensation structures or through other procedures) reduce risk to
an immaterial level.

With respect to the specific regulatory text proposed, we have the following comments:

The first sentence of proposed text of Item 402(b)(2) states that the disclosure is required
“to the extent that risks arising from the registrant’ s compensation policies and overall actual
compensation practices for employees generaly” may have a materia adverse effect on a
company (emphasis added). However, the examples provided for when disclosure may be
required suggest that the Commission may be seeking disclosure in situations that do not involve
“overall actual compensation practices for employees generally.” If the Commission intends to
require disclosure with respect to specific compensation practices that are not broadly applicable
to employees generally at a company, the language quoted in the preceding sentence should be
revised or deleted.

The first sentence of the proposed text also states that the disclosure should address
compensation policies “as they relate to risk management practices and/or risk-taking
incentives.” This and other references to risk management practices could be read to mean that
companies are required to discuss compensation policies that help to mitigate risk, while other
language in the proposed rule and the Proposing Release indicates that the disclosure is designed
to provide investors information on how compensation practices may create or magnify risk. As
such, the proposed rule could require extensive discussions of awide variety of compensation
arrangements at companies, involving both those that may enhance or promote risk-taking and
those that help to mitigate risk-taking incentives. While companies may wish to address how
they manage or mitigate compensation practices that otherwise may create or promote risk-
taking, we believe that compensation practices that mitigate risks should not of themselves
trigger disclosure under the proposed rule.

Taking into account the foregoing points, the first sentence of the proposed text could be
revised to read, “ A registrant shall discuss any compensation arrangement or program
maintained by the registrant providing for compensation that is contingent or otherwise based on
achievement of a specified task or goal that promotes taking covered risks in order to achieve the
task or goal that are material to the registrant or that contributes significantly to material covered
risks faced by the registrant,” with “covered risks’ being defined as material short-term financial
risks.

With respect to the listed examples of situations that may require disclosure under
proposed Item 402(b)(2), we believe that the list of situations where compensation policies may
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induce risk-taking behavior can and should be appropriately narrowed in order to avoid imposing
costs on companies by requiring extensive analyses of situations or compensation arrangements
that are less likely to materially impact a company’ srisk profile. Accordingly, the Commission
should adopt an exclusive list of situations requiring disclosure that is limited to (i) compensation
policies at business units of acompany that carry a significant portion of the registrant’s material
risk profile, and (ii) compensation policies applicable to groups of employees where at least a
majority of the employee compensation is tied to achievement of only one or afew goals.

Absent these situations, the other examples listed in the proposed rule do not indicate a
significant likelihood that compensation policies will induce unacceptabl e risk-taking behavior.
For example, situations where bonuses are awarded upon accomplishment of atask, while the
income and risk to the company from the task extend over a significantly longer period of time,
tend to indicate that there are many other factors and individual s affecting the return realized by
the company from the effort (such as successfully manufacturing, pricing and marketing a
product once it has been developed) and not that the compensation policy or achievement of the
task itself created risks to the company.

Proposed Instruction 1 to Item 402(b) seems appropriate only with respect to Item
402(b)(1), as proposed to be renumbered, and therefore should be moved to appear as Instruction
3tothat item. Thisis because the first sentence of the instruction states that the focus of CD& A
should be the principles underlying and analysis of compensation policies and decisions, whereas
proposed Item 402(b)(2) appears to be focused on disclosure of the existence of particular
compensation policies. The second sentence of the instruction refers to “the more detailed
information set forth in the tables and narrative disclosures that follow,” but as noted above Item
402(b)(2) does not relate to information otherwise set forth in the disclosures called for under
Item 402 or that otherwise appears in a proxy statement.

3. Responsesto Certain of the Commission’sInquiries

@ Would expanding the scope of the CD& A to requiredisclosure
concerning a company’s overall compensation program asit
relatesto risk management and or risk-taking incentives
provide meaningful disclosuresto investors?

We believe the CD& A should be limited to its current scope, subject to the comments set
forth in thisletter. We are concerned that expansion of the scope of CD&A to refer to a
company’s overall compensation program would not be relevant to an investor’ s voting decision
at the shareholder meeting to which the proxy statement relates. We aso believe that, in the
absence of generally accepted criteriafor evaluating the relationship of compensation to risk
taking, generalized statements by different companies may be based on different standards, and
therefore be inconsistent.

(b)  Should the scope of the amendments be limited in application
to specific groups of employees, such as executive officers, or to
companies of aparticular size, like large accelerated filers, or
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to particular industrieslike financial services, including
companiesthat have segmentsin such industries?

We note and concur with the Commission’ s statement in the Proposing Rel ease that, to
the extent risk considerations are a material aspect of a company’s compensation policies or
decisions for named executive officers (“NEOS’), acompany is required to discuss such matters
as part of its CD&A under the current rules.? Thus, while it is possible that some executive
officers who are not NEOs participate in relevant compensation arrangements that are not
already required to be discussed in the CD&A, we believe that such situations are the exception,
and thus that additional rulemaking is not necessary to elicit disclosure of elements of executive
officer compensation that relate to material risks.

Were the Commission to adopt a general employee compensation-specific risk disclosure
requirement, we believe that the scope of any such requirement should be more focused than the
proposed disclosure. There are awide variety of material short- and long-term strategic and
operational issues and decisions that businesses face on an on-going basis, and thus awide
variety of risks that companies encounter. In many cases, these risks will be inherent in and
integrally related to the business. For example, a company that competes for contracts may not
win abid; and atechnology company may not efficiently, timely or successfully develop
technology that is embraced by the marketplace. We do not believe that investors
understanding of these types of risks typically will be enhanced by disclosures of the
compensation structures applicable to non-executive employees. Instead, asreflected in the
situations cited in the Proposing Release, the recent economic tumult has highlighted the
possibility that significant financial risks undertaken by a company may undermine the long-term
growth and success of acompany. Thus, we believe that any compensation-specific risk
disclosure rule adopted by the Commission should address disclosure of compensation policies
that encourage activities that contribute to the taking of material short-term financial risks. We
expect that these types of risks may arise at companies with large financial services or trading
operations, and thus that limiting the rules’ applicability to financial services firms and firms that
have material segmentsin that industry may be appropriate.

(© Isthe cost of tracking and disclosing the nature of the risk
different at different types of companiesor company segments
and if so, should that bereflected in our rules?

The factor that will most significantly affect the cost of complying with any new general
compensation-specific risk disclosure requirements will be the scope of any such rule. As noted
above, companiesin their ordinary business operations are subject to awide variety of risks. In
our view, and in the absence of any established standards to gauge the relationship of
compensation to risk-taking, the costs and burdens of the proposed disclosure requirement of
creating and then implementing such a system would not be justified unless the scope of the
disclosure requirement are focused on a specific set of financia risks, as discussed above, and

12 Proposing Release at note 31.
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unless the Commission raises the materiality standard applied for determining when disclosureis
appropriate.

Companies typically utilize awide variety of compensation arrangements. Even smaller
companies that are engaged in a single business line may have many different categories of
employees, each of whom may be covered by avariety of compensation arrangements covering
basic compensation, one or more bonus arrangements, and various incentive plans, each with its
own minimum conditions, performance target criteria, vesting, and contractual or discretionary
elements, and payable in cash, equity or some combination. These arrangements may be
changed with some frequency (including changes in design and changes in relative weighting
compared to an employee’ s overall compensation package) as companies adapt compensation
programs to different economic and competitive environments and constantly changing business
objectives. It may not be clear to companies how any particular element of the compensatory
system, let alone all of the elements combined, relate to risk-taking behavior. If companies must
review, assess and potentially discuss each of these situationsin connection with risk elements
that may have a material effect on the company, even if those risk elements are aligned with the
long-term operational and competitive risks that the company faces in the ordinary course of its
business, then the burden of the new disclosure rules would be great.

The cost of assessing and disclosing arrangements will particularly be magnified if the
Commission adopts disclosure standards with the low materiality threshold that the Commission
has proposed. A disclosure standard based on a criterion that the matter disclosed “may” have a
material effect on acompany iswell below the standard applied currently for disclosure of
known trends and uncertainties in Management’ s Discussion and Analysis and appears to be
below even the standard applied for risk factor disclosure.** With little or no probability
standard for ng when disclosure would be appropriate, companies would be required to
speculate as to the linkage between compensation and risk and, having engaged in that first
speculation, to speculate further asto whether any one of a potentially wide range of conceivable
circumstances “may” materially affect the company. The resulting disclosures, which could
resemble (but be more extensive than) risk factor statements, would be so broad and encompass
S0 many conceivable scenarios that any benefit investors might glean from such disclosures
would be far outweighed by the costs to companies of monitoring, assessing and preparing such
disclosures. However, should the Commission determine to require this disclosure, to avoid
overly generalized disclosures and unnecessary costs of compliance, the Commission should
apply atraditional materiality standard and only require disclosure based on known risks that are
“reasonably likely” to have a material effect on the company.

3 1tem 1A of Form 10-K refersto Item 503(c) of Regulation S-K, which provides for disclosure of significant
factors that make [a company] speculative or risky. The disclosure does not appear to require a company to
speculate as to factors that “might” present risks, but instead appears to require disclosure of known risks.
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(d) Should other elements of compensation that may encourage
excessiverisk taking be highlighted in the CD& A?

For the reasons discussed above, the Commission should focus any compensation-
oriented risk disclosure requirements on contingent performance-based or incentive-based
compensation arrangements that are specifically tied to achieving one or afew specific goals.

(e We haveincluded alist of examples of the types of issuesthat
would be appropriate for a company to discuss and analyze. Is
that list appropriate?

As discussed above, we agree that a company may wish to discuss risk management
techniques in order to place into appropriate context any discussion of compensation
arrangements that promote risk-taking or contribute to material risks faced by the company, such
asthoseincluded in the list of issues that may be appropriate to discuss and analyze. However,
we also believe that controls (including controls not tied to compensation structures, such as
quality review committees and audit procedures) or mitigating compensation arrangements (such
as claw backs, holding periods and deferral arrangements) should be taken into account in
determining whether an arrangement is material enough to warrant any disclosure under the
proposed rule, and that this should be expressly stated in the rule.

H Rather than treat thelist as examples, should werequire
discussion of each item?

We do not believe that prescriptive, item-by-item disclosures are appropriate in light of
the wide variety of business risks faced by companies, and the wide range of compensation
programs adopted by companies. We agree that any disclosure requirement should be principles-
based and thus allow companies to address only those issues that they have identified as being
material in their specific circumstances.

(9) Arethereother disclosurerequirementsthat would provide
mor e meaningful infor mation about the effect of the
registrant’s compensation policieson itsrisk profile or risk
management?

We believe that compensation-related risk disclosures would be better addressed in
Forms 10-K and 10-Q, in the context of discussions regarding a company’ s business lines, scope
of operations, strategy and competitive environment.

(h)  Aretherecertain risksthat are moreclearly aligned with
compensation practices the disclosur e of which would be
important to investors?

We believe that the disclosures should be limited to practices that relate to material short-
term financial risks that may be faced by a company and not the general business and
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competitive risks that companies face, which are much more appropriately addressed in the
“Risk Factors’ Itemin Forms 10-K and 10-Q.

(1) If a company deter minesthat disclosure under the proposed
amendmentsis not required, should we require the company to
affirmatively statein its CD& A that it has determined that the
risksarising from its broader compensation policies are not
reasonably expected to have a material effect on the company?

The Commission’ s disclosure rules, including other rules specifically addressed to risk
disclosures, have not traditionally required companies to address affirmatively matters that the
company has determined are not applicable to it, and we do not believe that this context calls for
any different treatment.

@) Should smaller reporting companies, who are currently not
required to provide CD& A disclosure, berequired to provide
disclosure about their overall compensation policies asthey
relate to risk management?

Smaller reporting companies are not currently required to provide an annual CD&A in
their proxy statements or risk factor disclosure in their periodic reports. We do not believe it
would be appropriate to subject smaller reporting companies to any compensation-specific risk
disclosure requirement adopted by the Commission.

B. Revisionsto Summary Compensation Table

We support the Commission’ s decision to revise the reporting of equity awardsin the
Summary Compensation Table ("SCT") and the Director Compensation Table ("DCT").
Experiences over the past three fiscal years with the existing rules have demonstrated that the
rules’ reliance on FAS 123R as the basis for determining the presentation of equity compensation
information is inconsistent with the way that equity awards are viewed by board compensation
committees and by investors, resulting in companies and investors largely ignoring the values
reported in the SCT and DCT and instead presenting alternative calculations. We believe that
reporting grant date fair value of equity awards in the SCT and DCT, rather than reporting the
financia statement recognition amount for all awards outstanding during the year, more
accurately presents the compensation committee's recent actions and intentions and facilitates a
company's ability to provide a CD&A that clearly and concisely explains and analyzes material
compensation policies and decisions that are relevant for the most recent fiscal year.

We believe, however, that the Commission’s proposed standard for reporting equity
awards that are subject to performance conditions (referred to under the rules as equity incentive
plan awards) would continue to fail to reflect the way that compensation committees and
investors view such awards. Thisisbecause FAS 123R does not take into account the effect of
performance-contingent conditions when determining the grant date fair value of an award,
instead treating performance conditions as affecting whether and when the grant date fair valueis
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actually expensed.* In contrast, in our experience compensation committees almost universally
take performance-contingent vesting conditions into account when granting such arrangements.
In order to provide more meaningful information in the SCT and DCT, therefore, performance-
contingent equity awards should be reported based on their grant date fair value taking into
account the grant date assessment of the probable number of options or shares that will vest
(typically, the target value)." Phrased more technically, the value reported in the SCT and DCT
should take into account both the measurement and recognition criteria of FAS 123R other than
with respect to purely time-based vesting. |f performance-contingent equity awards are reported
inthe SCT and DCT at full grant-date fair value, as is proposed, thereby effectively ignoring the
impact of performance conditions on the value of awards, we believe that companies and
investors will continue to disregard the values reported for equity awards in the SCT and DCT
and instead continue to present alternative summary compensation tables that present equity
award values based on more realistic assumptions. In addition, by valuing performance-
contingent equity awards at their maximum, instead of expected, fair value, the Commission’s
proposed rule could discourage companies and executives from embracing performance-
contingent equity awards, since they would be viewed as artificially inflating compensation
amounts.*®

The Commission asks whether the proposed SCT reporting of equity awardsis a better
approach for providing investors clear, meaningful, and comparable executive compensation
disclosure consistent with the objectives of providing concise analysisin the CD&A and a clear
understanding of total compensation for the year. We view the proposed SCT reporting as a
better approach for providing investors clear, meaningful, and comparable executive
compensation disclosure and believe that it will allow companies to more clearly analyze and
explain their equity compensation programsin the CD&A. Experience over the past three years
has shown that the current rules do not reflect the manner in which executive compensation
decisions are made, create investor confusion and can distort the total compensation numbers and
the determination of NEOs. This has particularly been the case with respect to performance-
contingent equity awards, which as aresult of the current rules’ reliance on financial statement
reporting standards, has resulted in negative amounts being reported, and we believe that the
proposed rules would continue to distort the presentation of performance-contingent equity
awards. We believe instead that the grant date value reported for such awards should take into
account the expected (i.e., probable) extent of vesting of such awards, and not report the
maximum potential fair value of such awards. We do not believe that this modification will
result in abuse, as companies are required under accounting rules to assess the probable extent of

44| n determining the amount recognized, FAS 123R requires a company to estimate at the grant date the number of
awards that ultimately will be earned.” Executive Compensation Disclosure, Exchange Act Release No. 34-55009,
at part I1.A, p. 13 (December 22, 2006).

> |f the Commission determines that it disclosure of the maximum potential fair value of equity incentive awards
also would be useful to investors, the Commission could provide for that amount to be reported in the Grants of
Plans-Based Awards Table.

18 Ironically, the Commission’s proposal aso could have the effect of increasing executive compensation levels, as
the overstated values for performance-based equity awards might be taken into account in compensation surveys that
are used for benchmarking purposes.
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vesting in order to be able to account for performance-contingent equity awards in the period in
which they are granted. Because the Grants of Plan-Based Awards Table (“GPBAT") shows the
target and maximum size of equity incentive awards and because, as discussed in response to
Comment 3 below, we endorse the GPBAT continuing to report grant date fair values on a grant-
by-grant basis, investors will be able to easily determine the maximum grant date fair value of
multiple equity incentive plan awards from the information provided in that table. However, if
the Commission determinesthat it is also helpful to require disclosure of the maximum potential
fair value of equity incentive awards granted in a year, the Commission could provide for that
amount to be reported in the GPBAT or in afootnote to that table.

1 The proposal contemplates that the Summary Compensation Table
would report the aggregate grant date fair value of stock awards and
option awards granted during therelevant fiscal year, just asthe
Grants of Plan-Based Awards Table reports each grant of an award
made to a named executive officer in the last completed fiscal year.
Should the Summary Compensation Table instead report the
aggregate grant date fair value of equity awards granted for services
in therelevant fiscal year, even if the awards were granted after fiscal
year end? Explain why or why not. For example, could such an
approach be applied in amanner inconsistent with the pur poses of
our compensation disclosurerules, for example by distorting the
deter mination of named executive officers? If we change our
approach with respect to the Summary Compensation Table, should
the Grants of Plan-Based Awards Table be amended correspondingly
to conform to the scope of awardsreported in that table?

While many compensation committees evaluate and grant equity awards as a component
of compensation for the year in which the awards are granted, some companies grant such
awards in advance of the fiscal year for which they are awarded, while others grant them after
the fiscal year for which they are awarded. Although compelling arguments can be made for
reporting awards based only on the year of grant, allowing equity awards to be reported for the
year with respect to which they are awarded may allow companies to more effectively present
compensation arrangements in the manner in which they are viewed by compensation
committees and thereby promote more effective explanationsin CD&As.*” We note that this
approach appears to be consistent with equity award reporting that will result from the
Commission’s proposed amendment to Instruction 2 to the salary and bonus columns of the SCT.
While we do not believe that companies would seek to manipulate or abuse reporting on this
basis, to enhance the presentation of equity awards the Commission could require the GPBAT to
report any equity award that isincluded in the SCT as well as any other equity award made
during the fiscal year, with footnote explanations describing the year for which such awards are
reported in the SCT.

¥ The Commission’ s rules could state that equity awards are to be reported in the year in which they are granted,
unless the registrant’s CD& A addresses such compensation arrangements as being an element of compensation for
the preceding or following year, in which case they may be reported in such fiscal year.
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2. If the Summary Compensation Tableisamended as proposed, should
the Grants of Plan-Based Awards Table disclosure of the full grant
datefair value of each individual award be retained, rather than
rescinded as proposed? Should the Grants of Plan-Based Awar ds
Table continue to disclose the incremental fair value with respect to
individual awar dsthat wererepriced or otherwise materially
modified during the last completed fiscal year? If so, why? | f
disclosure of grant date fair value of individual awardsisretained,
should it also be made applicable to smaller reporting companies?

Because the SCT would report an aggregate value for all awards granted during (or for)
the fiscal year, grant-by-grant reporting of grant date fair valuesin the GPBAT would continue
to provide helpful information, and thus should be retained, both for new grants and for repriced
awards.®® If the Commission adopts our recommendation to report performance-contingent
equity awards based upon their expected grant date fair value in the SCT, the Commission could
specify that full (maximum) grant date fair value be reported in the GPBAT.

If the Commission retains grant-by-grant fair value reporting in the GPBAT, then the
footnote requiring disclosure of the assumptions used in determining grant date fair value should
betied to the GPBAT disclosures, and not to the SCT disclosures. In other words, proposed
Instruction 1 to Item 402(c)(2)(v) and (vi) should instead be adopted as an instruction to Item
402(d). We note that this instruction states that assumptions shall be disclosed by reference to a
discussion in the registrant’ s financial statements. However, because many companies prefer to
state the assumptionsin the GPBAT footnote itself, the Commission should explicitly
accommodate this practice by revising the text of the Instruction to state that the assumptions
shall be either set forth in afootnote to the table or disclosed by reference to a discussion of
those assumptionsin the registrant’ s financial statements. Existing disclosure rules do not
require smaller reporting companies to provide a GPBAT. We believe that this continues to be
appropriate and would not suggest adding a requirement that smaller reporting companies
provide grant date fair values for each equity award granted during the year.

8 Thus, current Instruction 7 to 402(d) should be retained.
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3. Asdescribed above, onereason for adopting the financial statement
recognition model wasthe potential for distortion in identifying
named executive officerswhen a single large grant, to be earned by
servicesto be performed over multiple years, affectsthelist of named
executive officersin the Summary Compensation Table, even though
the executive earns a consistent level of compensation over the
award’sterm. Are multi-year grantsacommon practice, so that they
would introduce significant year-to-year variability in thelist of
named executive officersif the proposed amendments ar e adopted
relativeto thevariability under the current rules? If so, how should
our rulesaddressthisvariability?

While the proposed amendments create the potential for distortion in identifying named
executive officers from large grants that are made in a single year but intended to represent
compensation for multiple years, the current reporting regime creates a similar issue when, for
example, compensation expense is recognized in asingle year for retirement eligible executives.
As discussed above, the current reporting regime also presents other distortions, such asa
potential for negative numbers to appear in the SCT. Moreover, the proposed amendments,
unlike the current reporting regime, will more closely reflect the compensation committee’s
recent compensation decisions and will more closely align with how investors view equity
awards. Thus, we believe that the proposals present a better reporting regime than the existing
rules. Companies that utilize multi-year grants will be able to provide appropriate explanatory
disclosure in the CD&A and the narrative disclosure following the SCT and, if they determine
that it is appropriate, can voluntarily include additional executivesin the SCT even if amulti-
year award to another executive prevents the additional executives from being among the three
next most highly compensated executives for a particular year.

4, Under the proposal, all stock and option awardswould bereported in
the Summary Compensation Table at full grant date fair value,
including awar ds with performance conditions. Would the proposal
discour age companies from tying stock awar dsto performance
conditions, since the full grant date fair value would bereported
without regard to the likelihood of achieving the performance
objective? If the proposal isadopted, isany disclosure other than that
already currently required (e.g., in the Compensation Discussion and
Analysis, the Grants of Plan-Based Awards Table, and the
Outstanding Equity Awards at Fiscal Year-End Table) needed to
clarify that the amount of compensation ultimately realized under a
per formance-based equity award may be different?

Y es, we believe that the proposed reporting standard for equity awards that are subject to
performance conditions presents another situation, similar to that which exists under the existing
rules, where accounting conventions would result in a presentation that differs significantly from
the way that performance-contingent equity awards are viewed by compensation committees and
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investors. Because the full grant date fair value calculation determined under FAS 123R ignores
the effect of performance conditions on the likelihood that an award will be earned, it overstates
the expected value of performance-contingent awards. FAS 123R prevents this overstatement
from affecting financial statements by taking into account the probable outcome of the
performance condition when determining the amount that is actually expensed during a reporting
period.® We believe that utilizing full grant date fair value for SCT and DCT reporting (i.e.,
taking into account only the measurement criteria of FAS 123R and not both the measurement
and recognition criteria) will discourage compensation committees from awarding performance-
contingent equity awards and result in their being disfavored among executives. Thus, we
strongly oppose ignoring the probable effect of performance conditions when determining
amounts that are to be reported in the SCT and DCT.

We note that even accounting standards do not require the full grant date fair value
determined under FAS 123R for performance-based awards to be reported anywhere for
accounting purposes if performance is not actually achieved and instead take expected
performance into account for recognition purposes. In thisregard, we believe that the treatment
of performance conditions should be distinguished from the treatment of service conditions,
which currently and as proposed are not taken into account when determining grant date values.
Thisis because compensation committees typically assume, and we believe it is reasonable for
investors to expect, that executives will satisfy the service conditions for equity awards. In
contrast, it is not reasonable to assume that performance conditions will be fully satisfied when
for accounting purposes that outcome is not considered probable. Thus, performance-contingent
awards should be valued based instead on their expected fair value.

5. As proposed, Instruction 2 to the salary and bonus columns would be
revised to provide that any amount of salary or bonusforgone at the
election of a named executive officer pursuant to a program under
which a different, non-cash form of compensation may bereceived
need not beincluded in the salary or bonus column, but instead would
need to bereported in the appropriate other column of the Summary
Compensation Table. Should this approach cover electionsto receive
salary or bonusin the form of equity compensation only if the
opportunity to elect equity settlement iswithin the terms of the
original compensatory arrangement, so that the original arrangement
iswithin the scope of FAS 123R? Why or why not?

If the original arrangement is within the scope of FAS 123R, the current rules appear to
require that the arrangement be reported in the equity compensation columns. We note that, if
the proposed instruction is adopted, then an issue will arise as to whether the equity awards
should be reported in the year granted or in the year for which the salary or bonus was earned.
As noted above, we believe that there are merits to allowing reporting in the year for which an

19 “|n determining the amount recognized, FAS 123R requires a company to estimate at the grant date the number
of awards that ultimately will be earned.” Release No. 34-55009, Executive Compensation Disclosure, at part 11.A.
(Dec. 22, 2006).
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equity award is granted, even if different than the year in which it is granted, provided that the
company’s CD&A discusses the compensation in a manner that is consistent with the SCT
presentation.

6. The Commission also hasreceived arulemaking petition requesting
that we revise Summary Compensation Table disclosure of stock and
option awards a different way. I nstead of reporting the aggregate
grant datefair value of awards granted during the year, aswe
propose, the petition’s suggested approach would report the annual
changein value of awar ds, which could be a negative number if
mar ket values decline. For restricted stock, restricted stock units and
per formance shares, the reported amount would be the changein
stock price from year-end to year-end. For stock options, it would be
the changein the in-the-money value over the same period. Would the
approach suggested by the rulemaking petition be easy to under stand
or difficult to under stand? Would the information provided under the
suggested approach be useful to investors? In particular, would
investor s be able to evaluate the decision making of directorswith
respect to executive compensation if the value of equity compensation
on the date of the compensation decision is not disclosed, but instead
investors are provided information regarding changesin value of the
compensation, which changes occur after the compensation decision is
made? Would it enhance or diminish the ability of companiesto
explain in CD& A the relationship between pay and company
performance? Would it be more or lessinformative to voting and
investment decisionsthan the aggregate grant date fair value
approach we propose? Would it be a better measure for computing
total compensation, including for purposes of identifying named
executive officers? Arethere any other ways of reporting stock and
option awardsthat would better reflect their compensatory value? | f
so, please explain. For example, arethereany potential amendments
to the Grants of Plan-Based Awards Table or the Outstanding Equity
Awardsat Fiscal Year-End Tablethat we should consider to better
illustrate therelationship between pay and company perfor mance?

We recognize that there are many different ways to analyze executive compensation,
especially arrangements under which equity compensation is earned and realized over time.
While the information that would be provided under the rulemaking petition could be helpful to
investors, the presentation reflected in the Commission’s proposal will more clearly present the
decisions made by the board compensation committee for the current year, and thus will help
inform investors as they evaluate management and the board in the context of making proxy
voting decisions.
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The Commission should, however, consider changes to the Outstanding Equity Awards at
Fiscal Year-End Table (“Outstanding Equity Awards Table”) and the Option Exercises and
Stock Vested Table that may enhance investors ability to evaluate equity-based awards that are
held by NEOs. In particular, we believe that the Outstanding Equity Awards Table should be
presented on an aggregate, not grant-by-grant basis for each NEO, and should present both the
number and year-end in-the-money value of each NEO'’ s vested and unvested options. This
presentation would not only significantly reduce the length of the table, but would also allow
investors to quickly assess the value of executives equity-based compensation holdings and, by
looking at prior year proxy statements, changesin that value. Although this information can be
calculated from the information currently disclosed in the Outstanding Equity Awards Table, it is
not clear that many investors make the effort to do so. If the Commission determines that grant-
by-grant information of the type currently included in the Outstanding Equity Awards Table has
some utility, companies should have the option of providing that information on their websites or
in aForm 10-K or Form 10-Q exhibit.

The Commission may also wish to consider having the Option Exercises and Stock
Vested Table instead report the intrinsic value of options that first became exercisable during the
year, regardless of whether exercised, both because the vesting event is the point at which the
executive has earned the award (with a decision on whether or not to exercise being more akin to
adecision on whether or not to defer compensation that has been earned) and because this would
more closely align the information with that presented in the table for stock awards.?® In this
regard, we note that information on the value realized from exercising stock optionsis readily
available through Form 4 filings.

7. The Summary Compensation Tablerequiresdisclosure for each of the
registrant’slast three completed fiscal years, and with respect to
smaller reporting companies, for each of theregistrant’slast two
completed fiscal years. Regarding transition, our goal isto facilitate
year-to-year comparisonsin a cost-effective way. To thisend, weare
considering whether to require companies providing | tem 402
disclosurefor afiscal year ending on or after December 15, 2009 to
present recomputed disclosurefor each preceding fiscal year required
to beincluded in the Summary Compensation Table, so that the Stock
Awards and Option Awards columnswould present the applicable
full grant date fair values, and Total Compensation would be
recomputed correspondingly. If a person who would be a named
executive officer for the most recent fiscal year (2009) also was
disclosed as a named executive officer for 2007, but not for 2008, we
expect to require the named executive officer’s compensation for each
of thosethree fiscal yearsto bereported pursuant to the proposed
amendments. However, we would not require companiesto include
different named executive officersfor any preceding fiscal year based

% The Commission also should explicitly confirm that neither the vesting nor the exercise of optionsis reported in
the SCT.



U.S. Securities and Exchange Commission
October 16, 2009

Page 23

on recomputing total compensation for those year s pursuant to the
proposed amendmentsor to amend prior years Item 402 disclosurein
previoudly filed Forms 10-K or other filings. Would recomputation of
prior yearsincluded in the 2009 Summary Compensation Tableto
substitute aggregate grant date fair value numbersfor the financial
statement recognition numbers previously reported for those years
cause companies practical difficulties? Isthere a better approach that
would preservethe objective of year-to-year compar ability on a cost-
effective basisas atransitional matter?

We believe that the Commission’ s proposed approach for transitioning to the proposed
grant date reporting standard is reasonable. We do not expect that presenting prior years grant
date fair values will create any difficulties for most issuers. However, in case of unexpected
circumstances, the Commission may wish to grant the Division of Corporation Finance authority
to waive the requirement to recompute prior year grant date fair values in cases of hardship. We
expect that in any such cases the Division would require appropriate disclosure of the lack of
year-to-year comparability.

[1. Enhanced Director and Nominee Disclosure
A. General Comments

We do not support the adoption of enhanced director and nominee disclosure as proposed
by the Commission, for the reasons discussed below. Although we agree that a proxy statement
should include information material to an investor’s voting decision, we are concerned that the
Commission’s proposal would require companies to provide disclosure on the basis of a number
of subjective, rather than objective, factors. The Commission’s proposal, in our view, also
suggests, erroneously we believe, that thereis an articulable set of factors underlying a person’s
nomination when, in many cases, the list of factors which underlie a person’ s nomination may be
considerable, and the interplay among these factors may be impossible to encapsulate in a brief
summary. Not only are the factors affecting one person difficult to describe, but the
characterization of the strengths and weaknesses of the members of the board as awhole are
even more complicated.

We believeit isimportant that proxy statements be sufficiently concise to encourage a
substantial portion of acompany’s shareholders to read, and make voting judgments based on,
the proxy statement. As the requirements for proxy disclosure expand beyond strictly factual
information to more subjective topics, we are concerned that such disclosures will not be
particularly meaningful to shareholders, and will carry the risk of being misleading in a number
of respects. For example, each of the members of a company’ s nominating committee may have
avariety of reasons why he or she believes a particular person should be nominated as a director,
which may differ from the views of other members. Such members may also be aware of the
limits of the scope of a candidate' s professional experience, or other factors that may represent
weaknesses rather than strengths. Against this backdrop are subjective and personal
considerations, such as whether the proposed nominee would work cooperatively with the other
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members of the Board of Directors in the best interests of shareholders, and considerations
relating to the other persons who the committee has considered, or might want to consider, for
nomination. The communications among members of the nominating committee may articulate
certain of these considerations, but not necessarily all of them. The burden of disclosing the
congeries of factors entering into consideration by each member of the nominating committee
may be extensive. Expanding the disclosure to reasons underlying the collective decision by the
members of the nominating committee may be impossible. Our fear isthat if disclosureis
mandated, it will either be so generalized as to be meaningless to investors, or will be inaccurate
because of the difficulty of reflecting accurately the views, expressed and unexpressed, of the
members of the nominating committee.

B. Responsesto Certain of the Commission’sInquiries

1 Would the proposed amendments provide investorswith important
information regarding directors and nomineesfor director? Are
there any additional changesthat we should maketo further improve
the disclosures about director and nominee qualifications?

We do not believe that the new rules should refer to characteristics that “qualify” a
person to serve as director, except to the extent that the company’ s governing instruments
actually create minimum director qualifications, such as a requirement to be a shareholder or to
own a specified minimum number of shares. Requiring disclosure about how individuals are
“qualified” to serve as amember of the board of directors may:

e suggest that as aresult of meeting such qualifications, the directors have
various levels of expertise that would hold them to new and higher standards,
and as aresult unintentionally and inappropriately expose those directors to
increased risk of liability; and

e inthe context of committee service, create an inappropriate and incorrect
impression that only persons with certain backgrounds are “ qualified” to serve
on certain committees (for example, only persons with human resources or
compensation backgrounds should serve on the compensation committee, or
only persons with accounting or finance backgrounds can be productive
members of audit committees). Our experience indicates that persons from a
wide variety of backgrounds can be effective members of these committees,
and that committees overall often benefit from adiversity of backgrounds,
experiences and skill sets among their members. Creating the impression that
only persons with certain backgrounds are qualified to serve on specific
committees may unintentionally result in a narrowing of the diversity of skills
and perspectives that exist on committees, which may not be in the best
interests of shareholders.

Unlike the rule relating to an audit committee financial expert, which does not require a
company to designate such an expert, but only to disclose whether or not such an expert has been
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designated, the proposed rule would require that a company make an affirmative statement
regarding the qualifications of each director. Unlike the audit committee financial expert, for
which the general qualifications are set forth in the Commission’ srule, there are no standards by
which qualification to serve as a director are determined. Indeed, we are of the view that there
should not be any mandated standards, because service as a director involves many qualities,
many of which are subjective. We believe that the absence of specified standards in this context
makes the risk of investor confusion even greater than in the case of the audit committee
financial expert. Should, however, the Commission determine to require statements with respect
to the qualification of a director, we suggest that the final rule provide, as in the context of the
audit committee financial expert, that any disclosure with respect to a person’s experience,
qualifications and skillsis not intended to result in that person being deemed to be an expert for
any purpose, does not impose any additional duty, obligation or liability on that person, and does
not affect the duties, obligations or liabilities of other directors.

We believe the Commission can achieve its objective of enhancing investor
understanding of the qualifications of director candidates without requiring the disclosure of
subjective and potentially misleading information. In lieu of the Commission’s proposal, we
recommend that the Commission consider expanding the objective information currently
required by Item 401(e) of Regulation S-K, such as the Commission is proposing to do by
expanding the requirement for information about other directorships of public companiesto
cover afive-year period. Thisaternative approach could, for example, require disclosure of the
person’ s business experience over aten-year period rather than afive-year period. We note that,
under existing Commission rules, a company remains free to provide in its proxy statement
additional information relating to a director’s professional, business or other background if the
company believes such information would be meaningful to shareholders. Thistype of expanded
objective disclosure, together with disclosure mandated by other existing Commission rules and
stock exchange rules, would enhance the information made available to enable investors to
assess the suitability of nominees.

2. If 1tem 401 isamended as proposed, should the disclosure currently
required by Item 407(c)(2)(v) of Regulation S-K regarding disclosure
of any minimum qualificationsthat a nominating committee believes
must be met by someone nominated by the committee for a position
on the board, beretained? Doesthe disclosure by Item 407(c)(2)(v)
provide useful information that would supplement the information
provided pursuant to the proposed amendment to Item 401?

We believe that the disclosure elicited by Item 407(c)(2)(v) continues to be meaningful
and appropriate, even under the Commission’s proposed revision of Item 401. We believe,
however, that a significant portion of the new proposed disclosure (specifically, any disclosure as
to why a particular person has been nominated for election) would be more appropriately
addressed under Item 407 rather than under Item 401. Thefina rules or adopting release should
also acknowledge that, in the case of controlled companies or nominees selected pursuant to
contract rights, disclosure of the existence of that status or those rights satisfies this requirement.
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3. Should we amend Item 407(c)(2)(v) to require disclosure of any
additional factorsthat a nominating committee consider swhen
selecting someone for a position on the board, such asdiversity?
Should we amend our rulesto require additional or different
disclosurerelated to board diversity?

We believe that the language of Item 407(c)(2)(v) aready encompasses diversity to the
extent a committee considers diversity in selecting nominees and that no additional disclosure
requirement is necessary. In our experience, many companies that affirmatively consider issues
of diversity in selecting nominees already disclose that fact.

4, Would director qualification disclosurefor all of acompany'sboard
committees be useful to investors, or should the disclosures be focused
on member ship of certain key committees, such asthe audit,
compensation and nominating/gover nance committees?

We believe that any new required disclosure should be focused on the reasons a candidate
was selected for nomination to serve as amember of the board of directors. In the specific
context of committees, we believe that:

o itisimportant to keep in mind that shareholders do not elect directorsto
specific committee assignments, but rather to membership on the board as a
whole, and that boards generally retain their ability to change committee
assignments at any time;

e committee assignment decisions are often not determined until after the
annual meeting at which directors have been elected, and we would not want
to see a disclosure requirement create an incentive for companies to defer
decisions regarding committee composition;

e asnoted above, requiring disclosure of all the “qualifications’ for committee
service that a nominee might have could lead to unwieldy, lengthy and
overwhelming disclosure that is not useful to investors; and

e tothe extent any additional disclosureis neverthelessrequired in the
Commission’sfinal rules, it should be limited to committees that are required
by applicable rules (currently audit, compensation and nominating
committees).

5. Should we requirethe proposed director qualification disclosure less
frequently than annually? Even though the overall composition of a
board may change, isit sufficient to requirethis disclosur e only when
adirector isfirst nominated or periodically, such asevery three
years? Should the disclosure berequired only when thedirector is
standing for election, or should it be required each year, as proposed,
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in order to facilitate shareholders assessments of the quality of the
board as a whole?

Were the Commission to adopt the proposed director qualification disclosure, we believe
it should only be required with respect to anominee in ayear in which the nominee is standing
for election or re-election. Information regarding directors not standing for election would be
available on EDGAR with respect to the year in which the director was last elected. We also
note that, in the case of a company with a classified board:

e the“specific experience, qualifications, attributes or skills that qualify that
person to serve as adirector for the registrant at the time that the disclosureis
made’ -- which isthe information called for by the Commission’s proposal --
issimply that the person is an existing director whose term continues in effect.
This disclosure, while fully accurate, is not helpful to investors; and

e it seemsunlikely that the disclosure relating to director qualifications for
individuals whose terms have not expired at the time of the annual meeting
would become stale from the time it was last provided.

6. Would it be helpful to investorsif we required companiesto list and
describe all committees of the board similar to the current disclosure
requirementsfor audit, compensation and nominating/gover nance?
Would it also be helpful if we required disclosure of whether the
board (or a committee) periodically conducts an evaluation of the
performance of the board as a whole, the committees of the board
and/or each individual director?

We do not believe companies should be required to list and describe all board
committees. Boards often create ad hoc committees to undertake specific tasks, or assign
additional temporary duties to standing committees. We do not believe that this information is
necessarily of any importance to shareholders and are concerned that, in some situations, this
disclosure could harm the company. For example, premature disclosure of the formation of a
special committee to explore a proposed significant transaction could force premature disclosure
of information that is generally not viewed as material and that the Commission has historically
protected from disclosure and such premature disclosure could be very harmful to the company.
Similar concerns may exist with the formation of special litigation committees or special
investigative committees. Disclosure of the creation of certain special committee may also
provide competitors with valuable information, to the detriment of a company’ s shareholders.
Companies are, of course, free to disclose more information about their committee structure than
isrequired under current Commission rules, and many companies make such disclosures. We
believe, however, that mandating such disclosures would be inappropriate.

We do not believe the Commission should require disclosure as to whether companies
conduct board, committee and/or individual director evaluations. We note that many companies
currently make such disclosure either voluntarily in their proxy statements or as part of their
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publicly available corporate governance guidelines. We believe voluntary reporting is preferable
to any prescriptive mandate and that mandatory disclosure is not necessary in light of current
practices of many companies.

7. Should werequiredisclosure of other directorshipsfor morethan the
past fiveyears? If so, for how long?

We believe that afive year look-back with respect to disclosures about past directorships
generally provides sufficient information, and that disclosures going back further are not likely to
be material. We note that Exchange Act Rules 12b-20 and 14a-9 require disclosure of, in
addition to the information expressly required to be included in areport or proxy statement, such
further material information, if any, as may be necessary to make the required statements, in the
light of the circumstances under which they are made, not misleading.

8. Could requiring moredirector and nominee qualification disclosure
in any way hinder a company's ability to find potential candidates for
theboard? If so, explain how.

We are concerned that a requirement could have such an effect. Among other things,
statements that a particular candidate possessed certain qualities (for example, leadership skills)
would suggest that a candidate who is not identified as having been selected on the basis of such
skills lacks them. The result may be personally embarrassing, create resentment on the Board
against those directors responsible for articulating the qualities of individual directors, and weigh
adversely on a person’s consideration as to whether to seek election as adirector. As discussed
above, we believe that, if the proposed rule is adopted, the Commission should make clear that
any additional disclosure is not intended to result in such person being deemed an expert for any
purposes, does not impose any additional duties, obligations or liability on such person and does
not affect the duties, obligations or liabilities of other directors.

9. Should the current five-year disclosure period for legal proceedings
be maintained? Should it belonger than proposed, for example for
fifteen or twenty years? Should there benotimelimit? Would it be
mor e appropriate to require disclosure of legal proceedingsfor longer
periodswith respect to certain types of legal proceedings - for
example, criminal fraud convictions, civil or administrative actions
based on fraud involving securities, commodities, financial
institutions, insurance companies or other businesses? If so, for what
period or periodsand why?

We believe that aten year look-back with respect to disclosures regarding involvement in
legal proceedings would, in general, provide adequate information to investors. We note that
Exchange Act Rules 12b-20 and 14a-9 require disclosure of, in addition to the information
expressly required to be included in areport or proxy statement, such further material
information, if any, as may be necessary to make the required statements, in the light of the
circumstances under which they are made, not misleading.
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10. Arethereany additional legal proceedings disclosuresthat reflect on a
director’s, executive officer’s or nominee's character and fithessto
serve as a public company official that should be required to be
disclosed? For example, should we expand the current requirements
to require disclosur e of

e Any civil or administrative proceedings resulting from involvement in mail
fraud, or wire fraud;

e Any judicia or administrative findings, orders or sanctions based on
violations of Federal or State securities, commodities, banking or insurance
laws and regulations or any settlement to such actions,

e Any disciplinary sanctionsimposed by a stock, commodities or derivatives
exchange or other self-regulatory organization; or

e Situations where the director, nominee, or executive officer was a general
partner of any partnership or served as a director or executive officer of any
corporation subject to any Federal or State agency receivership?

We note that the California Corporate Disclosure Act currently requires disclosure
regarding any conviction for fraud in the past ten years that has not been overturned or
expunged. We believe that this would also be appropriate disclosure for all public companies.

11.  Should we continue, as proposed, to permit companiesto exclude
disclosure of director, director nominee or executive officer legal
proceedings, when theregistrant concludesthat the information
would not be material to an evaluation of the ability or integrity of the
director, nominee or executive officer, or should thisdisclosure be
required in all cases?

We believe that the current instruction allowing a company to exclude disclosureif itis
not material to an evaluation of the director or director nominee should be retained. 1n our
experience, this exception has not been the subject of abuse and is appropriate.

12. Should we make any special accommodationsin the proposed
amendmentsto Item 401 for smaller reporting companies? If so, what
accommodations should be made and why?

Because of the generally smaller board size of many smaller reporting companies and the
resulting practical constraints on the possible configurations of board committees (i.e., given the
smaller number of independent directors, many directors must be appointed to serve on multiple
committees simply to meet the membership requirements of these committees and enable them
to perform their functions rather than based on any special expertise, skill set or qualifications of
the director), we believe that smaller reporting companies should not be required to provide any
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additional disclosure regarding director and nominee qualifications on a committee-level basis as
in many cases such disclosure would not provide meaningful new information to shareholders.

Aswe discussed above, we also believe that it would not be appropriate to require
disclosure of director qualifications and reasons for their selection at the board of directors level.
In today’ s environment, it is extremely difficult to find persons who are willing to serve as
directors of a public company. Thisistruein spades for smaller reporting companies, for whom
serving as adirector istypically not seen as a“prestigious’ position and who nearly always
compensate their directors at a much lower level than larger companies. Smaller public
companies do not have the luxury of choosing among along list of qualified candidates who
would be willing to serve as a director of such small company. In fact, smaller public companies
often consider themselves lucky to be able to attract outside directors at all.

Given these redlities of director service on athe board of a smaller reporting company,
we do not believe that disclosure of any kind of subjective factors relating to the nominee's
selection, such as director “qualifications,” should be required.

13.  Should the proposed amendmentsregarding director and nominee
qualifications, past director ships held by directors and nominees, and
thetime framefor disclosure of legal proceedings apply to registered
management investment companies? |f so, where should each of the
disclosuresberequired (e.g., proxy statements, statements of
additional information, and/or shareholder reports)? Doesthe
disclosurerequirement need to be modified in any way to make it
mor e appropriate for registered management companies?

Asindicated elsewhere in thisletter, we do not support extending the proposed disclosure
obligations to investment companies.

V.  New Disclosure about Company L eader ship Structure and the Board's Rolein the
Risk Management Process

A. General Comments

The Commission is proposing a new disclosure requirement to Rule 407 of Regulation S
K and a corresponding amendment to Item 7 of Schedule 14A to describe the company’s
leadership structure and to disclose (i) whether the company has a combined principal executive
officer and board chair, or whether those positions are filled by two different people, (ii) if one
person serves in both roles, whether the company has alead independent director, as well asthe
specific role the lead independent director plays in the leadership of the company, and (iii) why
the company has determined that its leadership structure is appropriate given the specific
characteristics or circumstances of the registrant. Finally, the Commission is proposing to
require additional disclosure in proxy and information statements about the board’ s role in the
company’ s risk management process.



U.S. Securities and Exchange Commission
October 16, 2009
Page 31

We support the disclosure of the company’s leadership structure, and agree with the
Commission that such information isimportant to investors. While we believe it may be evident
from existing disclosure, a specific statement as to whether or not a company has a combined
principal executive officer and chair, or alead independent director, may assist investors
understanding of the checks and balances inherent in any governance system. In thisregard, we
also support arequirement to describe in general the role that alead director playsin the
leadership of the company.

We do not, however, believe that a company should be required to state why it has
determined that its |eadership structure is appropriate, for the following reasons. First, the
disclosure assumes that a company has made a specific determination as to the appropriateness
of its leadership structure. In many situations, this may not be the case. Instead, a company
may simply not have determined that any alternative leadership structure is more appropriate.
Such afailure to make an affirmative determination regarding leadership structure does not
necessarily represent, in our view, any failure by a board to discharge its responsibilities. It may
instead mean that the board, through its ongoing reviews and assessment processes, believes that
the board functions effectively and that there is no reason at the time to review and assess
alternative leadership structures. Second, even if a board had determined to implement a
particular leadership structure, that determination may have occurred five, ten or even more
years ago. It would, in our view, be inappropriate (and most likely meaningless to investors) for
acompany to be obligated to disclose the historical reasons that the members of a prior board of
directors made any specific determination. Third, we are concerned that a change of |eadership
structure could call into question the accuracy of acompany’s prior statement that the leadership
structure was appropriate . We believe that any disclosure obligation that may inhibit a
company’ s willingness to review and change its leadership structure is ultimately adverse to
investors. We suggest that, instead of requiring the affirmative statements set forth in the
Proposing Release, the Commission require a company that has changed its leadership structure
in amaterial respect during the prior fiscal year, or has plans to implement such a change, to
describe such change and why the company believes such a change is appropriate for the
company. By tying the disclosure to a current or planned change of management structures, in
which an evaluation of a current (or prior) structure with a new structure is an active part of the
board dialogue, the Commission would effectively bring shareholders into the boardroom by
illuminating the basis for the changes, and perhaps give shareholders an opportunity to evaluate
the benefits of the proposed new structure.

We support the Commission’ s suggestion that a company disclose the extent of the
board’ s role in the company’ s risk management, provided that such disclosureis brief and
factually based rather than speculative. Specifically, we believe that it would be helpful for
investors to know whether a board has a risk management committee, the composition of such
committee the primary scope of that committee’ s responsibilities. We would not support a
requirement, if a company does not have a risk management committee, for a company to state
why it does not have one. In our view, companies should not be required to provide a granular
discussion regarding the management of various specific categories of risk, but may choose to do
so depending upon the structures they have implemented. We do not support disclosure of the
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effect that risk management has on a company’ s leadership structure, because this information is
likely to be speculative.

It isimportant to us that no investor isled to believe that “risk management” necessarily
means “risk control.” Any risk management system is based on an identification of particular
risks, an assessment of the various components of such risks, an evaluation of the likelihood of
occurrence of each such component, the interplay between and among such components and the
economic and other consequences of such occurrences, areview of the ways in which such risks
can be mitigated and the costs of such mitigation, and other systemic questions, such as how
variations from an anticipated risk profile are identified, whether the identification and response
system is effective, and extent to which, in a dynamic environment, each of the foregoing factors
requires continuing review and re-evaluation. As good as acompany’s risk management system
may be at providing some assurance that a company’ s risk profile is not inconsistent with what it
intends it to be, many factorsrelating to risk are beyond a company’s control. Just asit would be
deceptive to investors to suggest that a company’ s prior financial performance is indicative of
future performance, it would be equally deceptive to suggest that the existence of any particular
risk management system, and the allocation of risk management responsibility to the board or
other members of a company’ s leadership structure, in some way insulates a company from
various forms of risk or even assures that, in a given situation, the risk management system will
be effective. For these reasons, we believe that a brief statement with respect to the extent of the
board’ srole in the company’ s risk management and the effect, if any, this has on the company’s
leadership structure, would be preferable to any more prescriptive disclosure.

We also want to note certain differences between the proposed amendments regarding
leadership structure and the Commission’ s description of them in the Proposing Release. In the
Proposing Release, the Commission characterizes the new rule as requiring disclosure of “why
the company believesit isthe best structure for it at the time of thefiling.” The proposed
amendment does not refer to a“best” structure, but instead to why a particular leadership
structure “is appropriate” given the specific characteristics or circumstances of the registrant.
We believe the differences between the Proposing Release and the proposed amendment are
more consequential than just word choice. A statement asto “best” structure suggests that a
board has undertaken a conscientious review of structures, and in some form of vote or
equivalent determination has concluded that its current structure is the “best”. We read the
language of the proposed amendment as merely requiring a conclusion that a structureis
“appropriate. ” In thisregard, we believe that a company may conclude that there are a range of
“appropriate”’ leadership structures, and that its current leadership structure falls within that
range. Although the language of the amendments should be determinative, we are concerned
that, were the amendments to be adopted, the Commission and its staff should not take the
position that a determination that a structure is “appropriate” meansthat it isthe “best” structure.
We encourage the Commission to clarify thisin any adopting release.

Asan overall comment, we believe that, aside from a general description of the
leadership structure, more extensive disclosure should not be required for controlled companies.
To the extent that a single shareholder, or agroup of shareholders, has the ability to adopt and
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amend bylaws, and to elect the entire board, we believe the fact of such control subsumes the
need for more detailed leadership structure disclosure. In these instances, it may be the parent,
rather than the board, that has effectively determined whether to create a particular leadership
structure. For example, an executive officer of a subsidiary may have been assigned to such
position pursuant to a parent’s overall alocation of responsibilities within a consolidated group.
While the disclosure of the structure may be important, disclosure of the parent’ s rationale would
in our view go beyond what should appropriately be required, and may lead to generic disclosure
that would not be meaningful to investors. Similarly risk management at a subsidiary may be
within the scope of the overall risk management function of a parent entity, rather than a stand-
alone set of standards at the subsidiary level. Indeed, it may be appropriate to advise investors
that any leadership structure or risk management structure of the subsidiary may be subject to
change at the sole discretion of the parent.

B. Responsesto Certain of the Commission’sInquiries

In response to the Commission’ s request for comment regarding specific questions,
please see our responses below:

1 Arethe proposed amendmentsto Item 407 appropriate? Arethere
additional disclosurerequirementsthat should also be included in
these proposed requirements?

As discussed above, we support a provision that would require brief disclosure about a
company’ s leadership structure. On the other hand, and for the reasons set forth above, we
believe that a company should not be required to state why it has determined that its leadership
structure is appropriate. Instead, we suggest that the Commission adopt an amendment
requiring a company that has changed its leadership structure in a material respect during the
prior fiscal year, or plansto implement such a change, to describe such change and why the
company made the change. We support the Commission’s suggestion that a company disclose
the extent of the board’ srole in the company’ s risk management, provided that such disclosureis
brief and factually based rather than speculative. Specifically, we believe that it would be
helpful for investors to know whether a board has a risk management committee (or a committee
performing those functions), the composition of such committee is and the primary scope of that
committee' s responsibilities. We would encourage the Commission not to require companies to
disclose any more specific information. We also do not believe that disclosure of the effect that
risk management has on a company’s leadership structure, because thisinformation islikely to
be speculative.

Also, we note that many companies have executive committees of their boards, which are
empowered to act with respect to all matters as to which the board is authorized to act, except as
may otherwise be provided by law. We suggest that the Commission consider requiring
disclosure of existence of the executive committee in this situation, as well as an identification of
its members and its chair.
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Also as discussed above, we recommend that the Commission consider excluding
controlled companies from the scope of disclosures other than the basic disclosure of the
leadership structure.

2. Aretherecertain consider ations that would affect the company’s
leader ship structurethat should be highlighted in the proposed
amendment? If so, explain.

We are not aware of any such considerations, except to the extent that a company may be
mandated by contract or otherwise to maintain in effect any particular |leadership structure, or
may be prevented from changing its leadership structure without the consent of certain third
parties, such as an investor group or financial institution.

3. Arethereany additional disclosuresabout a company’s leader ship
that would be helpful to investors?

As discussed above, it may be helpful to investors for a company to discloseif it has an
executive committee authorized to perform any or al of the functions of the board, and certain
details with respect to such a committee.

4, Should we require disclosur e of the specific duties performed by the
board’s chair or independent lead director ?

Although we support a requirement to describe in general the role that alead director
playsin the leadership of the company, we do not believe that a disclosure of the specific duties
performed by the chair or independent lead director should be required. We are not convinced
that the incremental benefit of the disclosure would be meaningful to investors.

5. Should we require disclosure of other board structure matters, such
as how a company deter mines the number of independent directorsto
have on its board, and/or how a company determinesthe size of the
board?

We do not believe such additional information should be required. Except in the case of
controlled companies, stock exchange rules already require that companies have a majority of
independent directors. Why a company may choose to have a greater number of independent
directorsis, we believe, immaterial to investors, asis disclosure regarding board size.
Companies should be encouraged to consider avariety of different leadership and board
structures, and mandating disclosures regarding these structures may inhibit such
experimentation.
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6. Arethere competitive or proprietary concerns about the level of detail
about the company’srisk management structure and function that the
proposed rule should account for? If so, please identify these concerns
and explain how they should be accounted for.

Within the scope of certain businesses and industries competitive or proprietary concerns
may arise, and these problems may be exacerbated by adding detail. Asavery general example,
knowing that a bank has a security system in place to guard its assets may be important to
investors; knowing more details of how the system operates and is administered may be more of
interest to afelon. The Commission should be sensitive to the extent to which the information it
requires acompany to disclose is of value to competitors and others, to the detriment of the
company’ sinvestors. Because of the high barriers to confidential treatment imposed by the
Commission (which we believe are higher than those imposed by many other governmental
agencies), we are concerned that too detailed disclosure requirements will in fact harm
shareholders of certain companies.

7. Should we make any special accommodationsin these proposed
amendmentsfor smaller reporting companies? If so, what
accommaodations should be made and why?

So long as the required disclosures regarding leadership structure and risk management
are limited in the manner suggested by our comments above, we do not believe that compliance
would be overly burdensome for smaller reporting companies.

8. The proposals address risk management over sight by the board of
directorsasa part of the cor porate gover nance disclosuresrequired in
proxy and information statements. We are considering whether we
should revise our existing disclosurerequirements, such asin Items
303 and 305 of Regulation S-K, to require additional disclosure
regarding aregistrant'srisk management practicesin other registrant
filings, such asannual and quarterly reports? Should we consider
proposing additional requirements? If so, what additional or different
disclosure requirements should we consider proposing?

Except as provided elsewhere in this | etter, we would not encourage the Commission to
propose additional disclosure requirements.
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9. Should we, as proposed, require a registered management investment
company to provide disclosure about its leader ship structure and the
board’'srolein therisk management process? Arethere alternative
disclosuresrelating to a fund’s leader ship structure and board
involvement in therisk management processthat would be more
helpful to investors? If werequire each of the disclosures, where
should such disclosur es appear (e.0., proxy statements, statements of
additional information, and/or shareholder reports)?

The Commission also plans to enhance disclosure for investment company (“fund”)
directors and director nominees. In the Proposing Release, the Commission states that “investors
in funds would, for the same reasons as investors in operating companies, find thisinformation
useful.” In explaining the proposal for operating companies, the Commission discussed the
relationship of a company’s overall compensation policies to corporate risk, director and
nominee qualifications, and the company’ s leadership structure. The Commission’s focus on
corporate risk profiles related to the extreme market turmoil during the past 18 months.

Following its operating company rationale, the Commission’s proposal for fund proxy
statements would require each director or nominee to discuss “ specific experience qualifications,
attributes or skillsthat qualify that person” to serve as a director and/or committee member. “If
material, this disclosure should... include information about the person’s risk assessment skills,
particular areas of expertise, or other relevant qualifications.” In afund’s statement of additional
information (SAI), the Commission is proposing that afund “disclose the extent of the board's
rolein the Fund'srisk management ....”

The premise of the Commission’s proposals for fundsin the areas previously noted does
not trandate well from the operating company context. The Commission has not cited any
evidence that funds experienced the same type or level of risk taking as corporate institutions.

At this point, the Commission’s proposal for funds seem to be an afterthought, which we believe
should be reconsidered. In the fund context, risk assessment should focus on afund’ s staying
true to its disclosed investment objective, investment strategies, and risk disclosures.

Regarding a person’ s risk assessment abilities, typical skills, such as education, business
experience and good judgment, that make someone an able fund director would be the same
skills that would enable a director to provide appropriate risk oversight in the fund context. If
the Commission islooking for another type of skill set for fund directors, it should provide
additional guidance.

In considering a board’ srole in risk management, we do not believe that Commission
should impose any disclosure requirements that suggest that a director should micro-manage a
fund’' s day-to-day operations. Thiswould be counter to the proper role a board, as well as other
fund incentives that the Commission and its staff are pursuing. For example, the Director of
Investment Management stated, in a speech last March, that his “staff is[working on] possible
rule modifications and other guidance that may enable directors to focus their time more
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efficiently overseeing conflicts of interest rather than engaging in day-to-day management of the
fund.” In the present rule-making, the Commission seems to be suggesting more than an
oversight role for fund boards. We request that the Commission clarify that thisis not the case.

10.  Asproposed, fundswould berequired to include the proposed
disclosurein registration statementsfiled on FormsN-1A, N-2, and N-
3. Should we differentiate between open-end and closed-end funds?
For example, should we omit thisrequirement from Form N-2
because closed-end funds generally hold annual shareholder meetings
pursuant to exchange requirements and their shareholder s will
receive thisdisclosure in annual proxy or information statements?

As stated above, we would not support additional disclosures by funds.
V. New Disclosur e Regar ding Compensation Consultants
A. General Comments

In our view, the disclosure triggers in the proposed amendments should be refined, and
any resulting disclosure should focus on the matters the compensation committee considered in
determining to hire the consultant rather than ssmply on fees.

The Commission’s proposed amendments would require disclosure about the fees paid to
compensation consultants and their affiliates when they play any role in determining or
recommending the amount or form of executive and director compensation, if they also provide
other servicesto the company. The proposed amendments also would require disclosure of
whether the decision to engage the consultant or its affiliates for other services was made, subject
to screening, or recommended, by management, and whether the compensation committee or the
board approved such other services. The Commission states that the basis for the proposed
disclosuresisthat the provision of additional services by compensation consultants or their
affiliates may create the appearance, or risk, of aconflict of interest that may call into question
the objectivity of the consultants’ executive pay recommendations, and that the proposed
disclosures are intended to enable investors to assess any incentives a compensation consultant
may have in recommending executive compensation and better assess the compensation
decisions made by the board.

We believe that there are more effective and direct means to address the objectives stated
by the Commission. The standard currently applied under the Commission’srules for
determining when compensation consultant disclosure is required, which focuses on whether a
consultant has “any role ... in determining or recommending the amount or form of executive or
director compensation,” is subject to nuance and can lead to difficult line-drawing, which will be
problematic when a burdensome disclosure obligation istriggered. Therefore, we believe that
the circumstances triggering heightened disclosure obligations regarding compensation
consultant objectivity should be more clearly defined. Specifically, we recommend that
disclosure regarding potential conflicts of interest apply to any compensation consultant that is
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retained by the board compensation committee or that is described as being “independent.” In
order to place shareholdersin a position to better assess for themselves factors that may affect
the objectivity of a compensation consulting firm that serves the board compensation committee,
we believe that any required disclosures should include the matters that the compensation
committee considered in determining whether the firm is able to provide objective and
professional advice.® We are concerned that disclosures focusing on fees will not be as effective
in helping sharehol ders to assess the significance of any factors affecting the consultant’s
objectivity and yet may become viewed by shareholders as a standard of independence. We aso
are concerned with practical difficultiesin providing the proposed fee disclosures, and question
whether the costs of gathering such information justify its limited utility.

B. Responsesto Certain of the Commission’sInquiries

1 Will thisdisclosure help investor s better assesstherole of
compensation consultants and potential conflicts of interest, and
thereby better assessthe compensation decisions made by the board?

We respectfully do not believe that the proposed disclosures will help investors better
assess consultants’ potential conflicts of interests. As noted by the Commission, “the provision
of additional services by compensation consultants or their affiliates may create the appearance,
or risk, of aconflict of interest.” (emphasis supplied). Thus, the proposed disclosures would do
little more than highlight the possible appearance of a conflict of interest without mandating
disclosure of information that would enable shareholders to assess whether fees or other
circumstances actually create a conflict of interest. We note that concerns over conflicts of
interests from fee arrangements arise in many contexts, and we understand that a number of
compensation consulting firms have implemented procedures, similar to those used by other
companies ranging from investment banking firms to proxy advisory firms, to avoid potential
conflicts that may arise in the course of their business.?? Focusing the disclosure on the
compensation consulting firm retained by the board compensation committee (or on any other
compensation consulting firm that is described as “independent”) and addressing the actual
factors considered by a compensation committee in evaluating the objectivity of the
compensation committee’ s consultant will more directly address the issue identified by the
Commission as the objective of thisrule initiative and provide information that is more useful for
investors seeking to assess the firm’s objectivity.

2 The disclosure thus would be similar to the existing requirement that companies disclose the factors considered
by aboard of directors when determining that a director isindependent. See Item 407(a)(3) of Regulation S-K.

2 For example, in response to concerns over whether a proxy advisory firm's practice of consulting with
corporations regarding its voting positions presented a conflict of interest, the Government Accounting Office
recently concluded that the proxy advisory firm had taken sufficient steps through disclosures (short of actual fee
disclosures) and “firewalls’ to mitigate any potential conflicts of interest. Corporate Shareholder Meetings: Issues
Relating to Firms that Advise Ingtitutiona Investors on Proxy Voting,” U.S. Government Accounting Office (June
2007).
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2. Would the disclosur e of additional consulting servicesand any related
fees adver sely affect the ability of a company to receive executive
compensation consulting or non-executive compensation related
services? If so, how might we achieve our goal while minimizing that
impact?

We do not believe that the proposal will affect a compensation committee’ s or company’s
ability to receive executive compensation or non-executive compensation-related services. Our
experience is that consultants from both “multi-service” compensation advisory firms and from
“boutique” compensation advisory firms take steps to avoid conflicts of interest and to preserve
their objectivity. However, we are concerned that the proposed disclosures could result in
compensation committees selecting one consulting firm for executive compensation advice and
companies selecting a different consulting firm for non-executive compensation work based
solely on adesire to avoid a possible appearance of conflicts, as opposed to basing such
decisions on actual objectivity and other merits.

@ Arethere competitive or proprietary concernsthat the
proposed disclosur e requirements should account for? If so,
how should the amendments account for them if the
compensation consultant provides additional services?

We expect that the proposed disclosures could affect compensation committees’ and
companies decisions on which firms are retained, both for executive compensation matters and
on other matters, in order to avoid disclosure of potentially competitive or proprietary
information regarding the nature or cost of other projects for which they may engage a
consulting firm or its affiliates. For example, if acompany is exploring certain strategic
alternatives for its business that could affect a significant number of employees, it might avoid
selecting afirm for that work if the nature of the work and the magnitude of the project (as
revealed through fee amounts) would be subject to disclosure.

(b)  Arethereadditional disclosuresregarding the potential
conflicts of interest of compensation consultantsthat should be
required? For example, would requiring disclosure of any
ownership interest that an individual consultant may havein
the compensation consultant or any affiliates of the
compensation consultant that are providing the additional
services to the company help provideinformation about
potential conflicts? If so, why?

Because there are many different aspects to assessing a consultant’ s objectivity, we
believe that more useful and effective disclosure would be obtained if the Commission required a
discussion of the actual factors considered by a compensation committeein ng its
consultant’ s objectivity, regardless of whether the firm provides other services to the company.
We believe that thiswill be more effective in highlighting potential conflicts of interest than
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attempting to identify in advance and prescribe by rule the situations in which such conflicts may
arise.

(c) The proposed disclosurerequirement callsfor disclosur e of
servicesduring theprior year. Should we also require
disclosure of any currently contemplated servicesin order to
capture a situation wher e the compensation consultant
provides servicesrelated to executive pay in oneyear and in
the next year receivesfeesfor other services? If so, should we
requirethat feesfor the currently contemplated services be
estimated? | sthere a better way to requirethat information,
for instance through the date of the filing? Should we require
disclosurefor theprior threeyears?

We expect that the proposed fee disclosures will be difficult and expensive for companies
to provide, and that those difficulties will be exacerbated if disclosureisrequired for
contemplated services, services during the current year or past services. We believethat itis
inaccurate to analogize disclosure of fees paid to consultants and their advisors to the fee
disclosures that companies are required to make in relation to fees paid to their independent audit
firms. Audit firm fee disclosure has developed in a highly regulated environment, where
governmental, PCAOB and self-regulatory initiatives have provided an extensive set of standards
that, among other things, delineate certain services as audit services or audit-related services,
other services as neither audit or audit-related, and still other services asimpermissible for an
independent auditor to provide, and where companies and registered public accounting firms are
required to monitor the services provided by the independent auditor and its associated entities.
In contrast, there currently is no requirement that companies track or even identify fees paid to
compensation consultants or to their affiliates, which may be involved in businesses that have no
connection to compensation-related matters. Nor are there established professional standards for
determining whether services are related solely to executive and director compensation.”® The
absence of existing professional standards for identifying services that constitute “ executive and
director compensation services’ and those that constitute “additional services,” and the absence
of standards requiring consulting firms to separately identify or separately charge for “additional
services,” means that companies will encounter many practical difficultiesin trying to provide
the proposed fee disclosures.

% |t is common for executive compensation consultants to advise compensation committees on arrangements that
are not limited exclusively to executives (as defined under the securities rules) and directors. Thus, for example, if a
consultant advises on the terms of a stock option plan and officers or other employees who are not executives or
directors are granted awards under the plan, the company will have to determine whether the consultant’ s advice
constituted “ additional services’ that would trigger segregated fee disclosure for executive and non-executive
compensation services. Factors that could complicate that determination include situations where non-executives
are eligible to participate under the plan but are not in fact granted awards under the plan, or are granted awards
under the plan only after the consultant has ceased to be involved with the design of the plan, and whether the
consultant has been informed that non-executives might be allowed to participate in the plan.
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Thus, we believe that many practical difficultieswill ariseif companies are required to
identify and report segregated fee information, and that it will be expensive and time-consuming
for companies to do so, both when upon initial adoption of the proposed rules and whenever a
compensation committee determines to change consultants. In addition, companies may be
required to seek interpretive advice from the Commission and its staff regarding the
characterization of services and fee disclosures under the regime that the Commission is
proposing to now create, such as when the consultant’ s fees involve afixed element or the
consultant advises on arrangements that affect both executives and non-executive employees.?
Thus, we believe that fee disclosure, if required, should address only services provided during
the last fiscal year, in order to limit the complexity and expense of gathering the required
information.

(d) Isthe proposed exclusion for consulting servicesthat are
limited to broad-based, non-discriminatory plans appropriate?
Should we consider any other exclusionsfor servicesthat do
not giveriseto potential conflicts of interest? If so, describe
them.

The standard for determining whether information on the objectivity of compensation
consultantsis required should not be based upon the factual inquiry of whether the compensation
consultant’ s advice in fact played any role in determining or recommending the amount or form
of executive compensation. Instead, if thisitem isto present information on the objectivity of
compensation consultants utilized by a compensation committee, and not just the structure of the
compensation committee’ s processes, we believe that shareholders should be provided the
opportunity to assess the independence of a compensation consultant’ s objectivity when the
compensation consultant is retained by the board compensation committee or is described as
being “independent.” We believe that the “any role” standard in some respectsistoo broad. For
example, it could encompass a consultant that was retained by management and whose work was
incorporated into recommendations presented by management to the compensation committee,
without the consultant knowing how its work product would be utilized, and as well could
encompass a compensation consultant that is utilized by, but whose work is vetted and validated
by, the compensation committee’ s own consultant (for example, we understand that some
consulting firms utilize survey data developed by other consulting firms).? In other respects, the

2 Asanother example, if aconsultant assists acompany in designing a401(k) plan and an “ excess benefit plan” (as
defined under Rule 16b-3(b)(2)) that provides highly compensated employees (including but not limited to
executives) benefits that would be provided under the 401(k) plan but for the Tax Code limitations on the 401(k)
plan, would al of the consultant’s work constitute “additional services,” or would only al or a portion of the work
on the excess benefit plan constitute “ additional services,” and if the consultant’ s fees include a fixed component
that covers both plans, how would that part of the fee be allocated if only a portion of the feeisdisclosable. Also,
companies with international affiliates often permit their non-U.S. affiliates to design and implement local non-U.S.
compensation structures independently from the board compensation committee. The U.S. entity may not, asa
practical matter, be aware of what consultant the non-U.S. entity chooses.

% \We recognize that this ambiguity exists under the current rules, but believe that when an extensive and
burdensome disclosure obligation is triggered, it is more important to enunciate precise standards. For example, the
proposed text states that disclosure istriggered only if a consultant played arole in determining or recommending



U.S. Securities and Exchange Commission
October 16, 2009
Page 42

standard may be too narrow, asit could involve an inquiry into whether a compensation
consultant that was retained by and presents information to a compensation committee “plays a
role” in the actual determination of executives or directors compensation or actually makes a
recommendation, as opposed to only presenting alternatives or commenting on recommendations
made by management.

If however the Commission adopts a standard that 10oks at the nature or effect of the
consultant’ s advice or recommendations, instead of examining who a consultant is retained by
and reports to, then we believe the proposed exclusion for consulting services that are limited to
broad-based, non-discriminatory plansis appropriate. However, unless this exemption is also
expanded to cover “excess plans’ that provide the same level of benefits that would be provided
under a broad-based plan, but for Tax Code limitations, the exemption may be of limited utility.
In addition, to clarify that the “played arole” standard does not encompass services that are
limited to data gathering or “number crunching,” the Commission should exempt compensation
consultant services that involve performing only actuarial or other calculations (that is,
performing calculations to value benefits when the consultant has no role in structuring or
recommending the form or amount of benefits) and compensation consultant services that
involve producing survey datathat either is not customized for a particular company or that is
customized based on parameters that are not developed by the consultant (such as when a
compensation committee or its consultant asks a third party consulting firm to provide
information from its survey database for companies whose revenues or operations meet criteria
specified by the compensation committee or its consultant).

(e Should we establish a disclosur e threshold based on the
amount of the feesfor the non-executive compensation related
services, such as above a certain dollar amount or a percentage
of income or revenues? If so, how should the threshold be
computed?

While we have concerns regarding the cost and ability of implementing a fee disclosure
standard, as addressed above, we agree that those issues may be mitigated, although not
eliminated, if there is adisclosure threshold. An appropriate design for such athreshold should
involve ade minimis dollar amount, such as $120,000, and a percentage threshold set at alevel
where the effect of such fees diminishes the possible appearance of a conflict of interests.
Similar to standards for director independence, such a percentage test could be tied either to the
amount of business the compensation consulting firm does with the company or the revenues of
the compensation consulting firm.

()] Would disclosur e of the individual fees paid for non-executive
compensation related services provided by the compensation

the amount or form of executive and director compensation, but expect that the Commission does not intend to limit
the required disclosure to consultants that only provide both types of services. On the other hand, we do not
understand the circumstances referenced in the proposed regulatory text when it refers to situationsin which a
compensation consultant or its affiliate playsthisrole.
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consultants be mor e useful to investor sthan disclosure of the
aggr egate fees paid for non-compensation related service
provided as proposed?

As noted above, we do not believe that disclosure of fee datais as effective as other
means at addressing whether there is more than an appearance of a conflict of interest, and we do
not believe that more detailed fee data provides any greater insight into that issue. A
requirement for more detailed fee data will exacerbate the questions and concerns we address
above regarding when and how fees would be reported for services that touch upon, but are not
limited to, the compensation of executive officers and/or directors.

() Would disclosure about the fees paid to compensation
consultants and their affiliates help highlight potential conflicts
of interest on the part of these compensation consultants and
their affiliates? | sfee disclosure necessary to achieve this goal,
or would it be sufficient to require disclosure of the nature and
extent of additional services provided by the compensation
consultant and its affiliates? Should disclosure only be
required for fees paid in connection with executive
compensation related services?

We believe that disclosure addressing the factors considered by a board compensation
committee in evaluating its compensation consultant’s objectivity will enable shareholders to
assess the committee’ s basis for selecting its compensation consultant.

(h) Should we make any special accommodationsin the proposed
amendmentsto Item 407(h) for smaller reporting companies?
If so, what accommodations should be made and why?

While we believe that the burden and expense of identifying, categorizing, tracking and
disclosing fees paid to a compensation consulting firm and its affiliates will be significantly
greater for larger companies, smaller reporting companies may particularly be unable to bear
such additional costs and thus should be relieved from any fee-oriented disclosure rule adopted
by the Commission. In our experience, many smaller reporting companies do not use outside
compensation consulting firms because they can't afford it. They may use publicly available
surveys, but in many cases they will, of necessity, rely primarily on data gathered by the
management team. |f asmaller reporting company does use an outside compensation consultant,
it would rarely engage more than one firm. And that one firm may be performing a variety of
tasks for a negotiated price, making it difficult, if not impossible, to alocate the cost among the
tasks.

For these reasons, we do not think that smaller reporting companies should be subject to
any additional disclosure regarding the use of and payments to compensation consultants.
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(1) Arethereother categories of consultantsor advisorswhose
activitieson behalf of companies should be disclosed to
shareholders? If so, what kind of disclosurewould be
appropriate?

We believe that compensation committees should not be discouraged from utilizing other
advisers through burdensome fee disclosure rules. While we believe that many compensation
consultants take steps to avoid conflicts of interest and to preserve their objectivity, the
professional and ethical standards to which attorneys are subject reduce the utility of any fee
disclosures with respect to firms that serve as counsel to compensation committees.

VI.  Reporting Voting Results on Form 8-K
A. General Comments

In general, we support the Commission’s proposal to provide for more timely disclosure
of the outcome of votes at shareholder meetings. The principal changes we suggest, as
elaborated below, areto:

e clarify that the new disclosure requirement does not create a presumption that the
disclosed information is material, in order to avoid unintended consequences under
Regulation FD;

e modify the situations in which preliminary results must be reported, and in certain
circumstances allow a company to instead disclose why it is not providing preliminary
results;

e gddressthe fact that there are situations other than contested e ections where additional
time may be needed before definitive results can be reported;

e permit companiesto provide the new required disclosure by press release or website
posting;

e simplify the wording of the disclosure requirement currently contained in Item 4 of Form
10-Q and Form 10-K; and

e extend the safe harbor provisions currently provided to certain Form 8-K itemsto cover
the new required disclosure.
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B. Responsesto Certain of the Commission’sInquiries.
1. To what extent would requiring the reporting of voting results on
Form 8-K provide moretimely information to investorsand the
mar kets?

Subject to the modifications we suggest below, we support the Commission’s proposal to
provide for more timely disclosure of the outcome of votes at shareholder meetings. We agree
that shareholders and investors have a legitimate interest in knowing the final outcome of matters
voted on at shareholder meetings in advance of when disclosure is currently required to be made.

We are concerned, however, that adding proposed Item 5.07 to Form 8-K may have
unintended consequences under Regulation FD for companies that do not webcast their
shareholder meetings, which includes a large number of smaller companies. Items required to be
reported on Form 8-K are often viewed as being “ presumptively materia”. If new Item 5.07 to
Form 8-K were interpreted to mean that the results of every vote at every shareholder meeting
are presumptively material, then companies that do not webcast their meetings in a manner
compliant with Regulation FD might feel unable to announce the results of voting at their
sharehol der meetings (since those meetings do not constitute a broad, non-exclusionary
distribution of the information to the public) unless making a simultaneous press release or filing
aForm 8-K prior to the announcement. We do not believe thisis an intended result of the
proposal, or that it is desirable to put al public companies into the position where they must
webcast their shareholder meetings (or simultaneously issue a press release or file a Form 8-K
reporting the vote results at their shareholder meetings) in order to eliminate the possibility of
violating Regulation FD.

Moreover, we do not believe the matters voted on at every meeting of shareholdersarein
fact “ presumptively material.” For example, aratification of the selection of auditors aready
designated by an audit committee would, in the absence of any significant opposition, not be
considered material. I1n addition, we believe that there continue to be situations where the
outcome of an uncontested election of directors would not be considered material (including in
the case of a controlled company where the majority shareholder’ s vote in favor of the
management slate would be presumed).

Companies should continue to be free to assess whether they believe the outcome of
votes at their shareholder meetings constitutes material nonpublic information for purposes of
Regulation FD (and for other purposes). Any new requirement to make more timely disclosure
of the outcome of votes should clearly state that the new requirement does not create a
presumption that the information is material.
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2. Arethereany possible adver se consequencesto requiring the
disclosure of preliminary voting resultsin a contested election when
the outcomeisnot final? For example, could the preliminary
disclosure affect the final outcome?

We believe there could be adverse consequences of requiring the disclosure of
preliminary voting resultsif:

o Disclosureisrequired to be made at a time when the opportunity remains open for
additional votes to be cast, because the reporting of preliminary results could influence
later voting. To minimize thisrisk, we recommend that the term “end of the meeting” be
explicitly defined and that such definition provide that a meeting has not ended until the
voting process has ended and no additional votes will be accepted. If alegal chalenge
has been asserted to the voting process or the closing of the vote prior to when the new
required disclosure is provided, the “end of the meeting” should not be deemed to have
occurred until such matter isfinally resolved, either by court order, settlement or
withdrawal of the challenge.

e Disclosureisrequired to be made even though the preliminary numbers are so
inconclusive that disclosure of the information could be misleading to investors. This
would be the case if the company has a reasonable basis for believing that there isamore
than remote chance the final results will differ from the reported preliminary results. To
minimize this risk, we believe that, where definitive numbers are not available,
companies should only be obligated to report (within a specified number of days after the
end of the meeting) either the preliminary numbers or an explanation of why preliminary
numbers are not being reported.

3. Should thefiling period under Form 8-K for the reporting of voting
results belonger than four business days?

We believe that, in general, a four business-day reporting period would be workable, so
long as the term “end of the meeting” is defined as we suggest above and companies have the
ability, as we suggest above, to omit preliminary results in situations where there is a more than
remote chance the final results will differ from the reported preliminary results. In addition, as
we note below, certain circumstances may arise that would result in adelay with respect to the
filing and, in these cases, we believe that companies should be afforded the opportunity to defer
the filing until the circumstances are resolved.

4, Should werequirethereporting of preliminary voting results?

We believe that any requirement to report preliminary results needs to address the
concerns we identify above.
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5. Arethereuniquedifficulties or significant costsin finalizing voting
results at smaller reporting companiesthat would warrant a longer
filing period for those companies?

Many smaller reporting companies do not request that a representative from their transfer
agent attend their annual meetings of shareholdersto serve as Inspector of Elections and help
tally votes at the meeting in order to cut costs. Such companiestypically appoint a non-director
officer (often the chief financial officer) to serve as the Inspector of Elections for the meeting.
Although the transfer agent can provide the Inspector of Elections with the status of the voting
talliesimmediately prior to the actual meeting, any votes that are cast in person by shareholders
or proxy holders at the meeting must be factored into the count. 1t may take a number of days, or
even aweek or more, for the Inspector of Elections to coordinate with transfer agent after the
meeting to determine whether shareholders who voted at the meeting in person or through a
proxy holder were, in fact, shareholders entitled to vote at the meeting, how many shares were
held of record on the record date by shareholders who voted at the meeting in person or through
aproxy holder, and whether shares voted at the meeting were being voted for the first time or
represented arevocation of a previously submitted proxy and change in vote. Except in highly
unusual cases, it would be counter-productive for the officer who is serving as Inspector of
Elections to ignore his or her normal day-to-day duties at the company in order to complete the
final vote tally and file a Form 8-K within four business days.

For these reasons, we suggest that smaller reporting companies either be exempted from
reporting voting results on a Form 8-K (and continue to report them on the Form 10-Q for the
quarter during which the meeting was held) or that the time within which they must file a Form
8-K be lengthened to at least ten business days.

6. What factor s should we consider in deciding whether to make the
filing period longer? Arethere situations other than contested
electionsthat might warrant a longer filing period?

We believe that, in some instances, companies may experience difficulties in determining
final vote counts. For example, there may be technical difficulties (including computer or
communications outages) that prevent the prompt tabulation of results, or review of voting
results may disclose inconsistencies or irregularities calling into question the integrity of
information reported earlier. Questions with respect to the entitlement of particular shareholders
to vote in an election may also arise, which could call into question the final voting results.
Included in this category are situations involving over-voting, where more than one shareholder
may have cast votes with respect to certain shares. Issues of this sort are also possible because of
the extent to which shares are held in street name, and the determination as to proper voting may
require not just inquiry of acompany’ s transfer agent, but also inquiry to, and coordination with,
The Depository Trust Company. Asaresult of these potential issues, we believe that any final
rule should permit companies to determine to defer the disclosure of final results with respect to
any matter being voted on, as these issues may affect matters other than a contested el ection of
directors.
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7. Aretherealternative methods to disseminate thisinformation to
investor s sooner or within a similar time framethat would be more
effective or appropriate?

In our view, it would be appropriate for the Commission to permit companies, in lieu of
filing aForm 8-K to announce voting results, to announce such results by issuing a press release
or by awebsite posting. Similar to the approach taken for reporting waivers and amendments of
its code of conduct/ethics, any company that wishes to use an aternative to Form 8-K should
state in its proxy statement how it intends to provide the results of shareholder votes. Nothing, of
course, would prevent a company that elects to do so from filing a Form 8-K.

8. We are moving and acceler ating the disclosur e requirement but not
proposing any other revisionsto the disclosuresthat are currently
required by Item 4 of Form 10-Q and Form 10-K. Arethereany
changesto therequirementsasto what should be disclosed that we
should consider? For instance, since disclosure must be provided for
all mattersvoted on, including a separ ate tabulation for the election of
each director, should we eliminate the portion of Instruction 4 that
provides when paragraph (b) need not be answered?

In our view, the existing Form 10-Q and Form 10-K disclosure items can, and should, be
significantly simplified. In particular:

e Existing Instruction 3 can be deleted if Item (@) is modified to itself provide that it only
applies when a meeting isinvolved.

e |tems (b) and (c) can be collapsed into a single item that simply calls for quantitative
disclosure of the results of each item voted on. We believe the current requirement in (b)
to name each director whose term of office as adirector continued after the meeting is
unnecessary. The consolidation of Items (b) and (c) would make it possible to delete the
first sentence of Instruction 4 and al of Instruction 5.

e Inlight of the short period of time between the end of the meeting and the Form 8-K
filing deadline, Instruction 7 is probably of limited practical significance and could be
deleted for the sake of ssimplification.

We aso believe that companies should be required to clearly indicate which matters were
approved by shareholders and which were not. The Commission may also want to consider
whether to require voting results to be presented in a tabular format.
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9. Would the proposal impose any significant costs or difficultieson
companies? If so, what type and amount of costs? Arethese short-
term or one-time coststo adjust a company’sreporting procedures, or
long-term ongoing costs?

Except as described above, we are not aware of any significant costs or difficulties that
would be imposed on companies if the proposal is adopted.

10. Would the proposal create any special burdensfor smaller reporting
companies? If so, would scaled disclosure be appropriatefor these
companies and how should it be accomplished? Alternatively, should
these requirements be phased in for smaller reporting companies?

As discussed above, we believe that the proposed Form 8-K disclosure of voting results
may be more burdensome for smaller reporting companies than for alarger company that
arranges for its transfer agent to attend its shareholder meetings and to serve asits inspector of
elections. We believe that the best way to ease this burden would be either to exempt smaller
reporting companies from proposed Item 5.07 of Form 8-K or to lengthen the filing deadline to
at least ten business days after the meeting.

11.  Would theaccuracy of disclosure of voting results be affected asa
result of a Form 8-K filing requirement?

Please see our response to question 2 above.

12. Should we amend Section 13a-11(c) to include proposed Item 5.07 in
thelist of Itemswith respect to which thefailuretofileareport on
Form 8-K will not be deemed to be a violation of Section 10(b) or Rule
10b-5? Similarly, should we amend General Instruction I.A.3(b) of
Form S-3 to add proposed Item 5.07 to the corresponding list of I1tems
on Form 8-K with respect to which a company’sfailuretimely tofile
the Form 8-K will not result in theloss of S-3 igibility? Why or why
not?

We believe it would be appropriate to include Item 5.07 in the safe harbor provided to
other specified items of Form 8-K. We view the Commission’s effort to accelerate the disclosure
of voting results as being very helpful to investors. However, we are mindful that the proposal
does not impose a new requirement; it merely accelerates an existing requirement. In addition,
the nature of the required disclosure is different from other Form 8-K items because there are
situations where the required information will not be material. We believe that the failure of a
company to timely file an Item 5.07 Form 8-K should not be deemed to be a per se antifraud
violation, nor should it disqualify a company from the ability to use Form S-3. In our view, the
Commission has adequate enforcement tools available to remedy breaches of the securities laws
without recourse to remedies that may have a draconian effect and harm the very shareholders
the Commission is committed to protect.



U.S. Securities and Exchange Commission
October 16, 2009
Page 50

VII. Proxy Solicitation Process
A. Exchange Act Rule 14a-2(b)(1) -- Introductory Text

We respectfully urge the Commission not to amend the introductory text of Rule 14a-
2(b)(1) to codify the Staff's informal position that a"form of revocation™ does not include an
unmarked copy of management's proxy card that a soliciting shareholder asks be returned
directly to management. In our view, providing aform of proxy in this context is the functional
equivalent of a proxy solicitation —that of a“form of revocation.” Accordingly, such activities
should be regulated as a proxy solicitation under the federal proxy rules. Thisistrue becausein
most situations the intent of the soliciting party is to induce shareholders who have previously
submitted a proxy in favor of management, to revoke such proxy and to vote against
management. In "just vote no" solicitations, buttressed by an unmarked copy of management's
card, “it is possible that these non-management persons will succeed more often in defeating
management proposals."%

We concur with the view of the U.S. Court of Appeals for the Second Circuit in its 2004
MONY decision, that "[t]he plain text of [current] Rule 14a-2(b)(1) shows that the easy
revocation of proxieswas[d] ... potential abuse" of the liberalized proxy regulatory scheme
adopted by the Commission in 1992.2" Before opening the door to such "potential abuse”, we
respectfully submit that the Commission should give careful consideration to whether the
proposed amendment might have the unintended effect of altering -- or even conflicting with --
the plain meaning of "form of revocation" under governing state laws relating to proxies. Inthis
regard we note that the Commission appears tacitly to recognize this possibility, in seeking
comment on whether the proposed amendment would "raise concerns under applicable state
law."® For example, in MONY, the Second Circuit observed, in considering applicable state
law, that in Delaware a solicitation in opposition to a merger involving dissemination of a
duplicate copy of management's proxy card isreally nothing more than a solicitation of
revocations of previously cast proxy votes -- rgjecting the District Court's acceptance that in
these circumstances there might be other purposes for disseminating management's card without
management's proxy statement.”

At a minimum, the Commission should evaluate the costs and benefits of the proposal
within the broader framework of the comprehensive reassessment of the federal proxy rules now
underway at the Commission.®® Shareholders and companies alike would be much better
served, in the final analysis, by a more holistic examination by the Commission of the use of the
Rule 14a-2(b)(1) exemption over the past five yearsin light of developments such as the
proliferation of share borrowing, equity-based, cash-settled derivatives and other synthetic

% See the Proposing Release at footnote 144.

2T See MONY Group V. Highfields Capital Mgmt., 368 F.3d 138 at 146 (2d Cir. 2004)

See the Proposing Release at page 51.

% See MONY Group, 368 F.3d 138, at 140.

% See Commissioner Elisse B. Walter, “ SEC Rulemaking— Advancing the Law’ to Protect Investors’, delivered
to the 48" Annual Corporate Counsel Institute, Northwestern University School of Law (Chicago, IlI, Oct. 2, 2009)
available at http://www.sec.gov/news/speech/2009/spch100209ebw.htm
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financial instruments that have arguably given rise to "empty voting" and other practices now
under Commission scrutiny with a view toward possible rulemaking under the beneficia
ownership reporting requirements of Exchange Act Sections 13(d) and (g) and Regulation 13D/G
thereunder,® the imminent changes to the broker-dealer discretionary voting standard in NY SE
Rule 452 and the evolution of state corporate law reforms fostering, through private ordering,
enhanced shareholder power within the corporation via majority voting in director elections and
proxy access for shareholder nominations of directors.

If the Commission neverthel ess decides to proceed with the proposed amendment, we
recommend that any soliciting person who intends to rely on the Rule 14a-2(b)(1) exemption to
circulate copies of management's unmarked proxy card be required to file a written notice with
the Commission that identifies the person or persons relying on the exemption, discloses any
relationships with the company and its affiliates, or with any other person engaged or intending
to engage in an exempt or non-exempt solicitation of the company's shareholders under the
federal proxy rules, and indicates how much stock the soliciting person owns and whether such
person(s) intends to hold its stock through the date of the meeting (or effective date of action by
consent). This exemptive treatment should not be available unless the card is returned to
management; in other words, it should not be used to invite sharehol ders to return management's
card to the soliciting person invoking Rule 14a-2(b)(1). Nor should its use be permitted in a
contested setting to circulate a dissident's unmarked proxy card.

B. Exchange Act Rule 14a-2(b)(1)(ix)

We fully support the Commission’s proposal to clarify the circumstances under which a
shareholder would be deemed to hold a* substantial interest” in the matter and thus precluded
from relying on the Rule 14a-2(b)(1) exemption. We agree that the “ substantial interest” as
currently referenced in the rule should not be limited to security holdings. Rather, a person could
very well have an interest that would give rise to a benefit from the solicitation that is not shared
pro ratawith all other holders of the same class of securities. We do not believe it should make
any difference whether the person isor is not currently a security holder of the class being
solicited. In light the complexity of today’s financial markets where parties are able to structure
derivative transactions in such away that they can lock-in a specific economic interestin a
company’ s securities without the attendant beneficial ownership interests, we believe the test
should not turn on whether the person is or is not a holder of shares in the subject company.*

C. Exchange Act Rule 14a-4(d)(4)

While we generally support the Commission’s proposal (in concept) that would allow
shareholdersto “round out” their short slates with nominees from either the company or another
shareholder —we believe the ability to do so should be subject to certain l[imited conditions. In
short, we are concerned — as the Commission has correctly acknowledged -- that ""[i]t is possible

3 See CSX Corporation (“ CSX”) v. The Children's Investment Fund Management (UK) LLP (“ TCI”), et al. (08
Civ. 2764 (LAK) (SDNY June 11, 2008).
¥ Seelnthe Matter of Perry Corp., Release No. 34-60351, 1A-2907 (July 21, 2009).
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that permitting a soliciting person to round out its short date with other persons nominees
instead of or in addition to aregistrant's nominees ... could lead to a change in the magjority of
the board" — thus triggering “poison pill” rights plans and other change in control provisions
(including those commonly found in loan and employment agreements). In addition, it is highly
likely that allowing shareholders to round out their short slates with nominees of other
shareholders will only encourage shareholders to run more short slates — thereby creating a
potential “pile-on” effect that will only "increase[s] the likelihood of displacing company
nominees and potentially increasing each shareholder's negotiating power with management.”
Furthermore, we don’t believe the prohibitions against Section 13(d) "group" activity contained
in the proposal will be sufficient to prevent situations where the truth is not known until months
or years after a shareholder meeting is held and directors are elected. One need ook no further
than the recent litigation surrounding the recent election contest at CSX to know that the issue of
whether a 13(d) group has or has not been formed can take monthsif not yearsto litigate.

As such, we believeit is critical for the Commission to impose clear and objective
conditions to reliance on the proposed rule to minimize the inherent risks associated with
potential Section 13(d) groups forming and tacitly agreeing to team up against issuers thereby
giving rise to protracted litigation and triggering change of control provisions along the way. In
this regard, we believe the Commission should limit the availability of a soliciting person to
“mix-and-match” nominees in a short slate situation so that:

e asoliciting party may only round out its short slate with nominees (up to the total
number of director positions that are up for avote) if both the company's and the
other soliciting party's nominees are included in this "remainder."®

e the other soliciting party or parties must only be seeking a minority representation on
the board —i.e., not running a complete competing slate — and any other person
soliciting in support of a short slate should be required to use its proxy authority to
vote for at least the number of management nominees that would constitute a
majority.

e any person seeking to rely on the rule should certify that they are not acting as a
member of a group or otherwise acting in concert with any other party to engagein a
solicitation of proxies—i.e. no Section 13(d) "group” activity and no soliciting
activity that would make one a "participant” in the competing short slate (or slates)
solicitation.®

Lastly, we do not believe the Commission should "amend Rule 14a-4(d)(4) so the
exception it provides ... extends to non-management persons who do not have their own
nominees for whom to solicit support but seek authority to vote for nominees named in the
registrant's or other persons proxy statement.” Any person seeking to rely on the rule should

% This specific condition was set forth in the no-action letter to Eastbourne Capital, L.L.C. (March 30, 2009).
% Such representations, if required, would make it much easier for the Commission and the private sector to
enforce compliance with the new rule.
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have areal stake in the solicitation, or at least one that shareholders can appreciate and
understand —i.e., a competing set of nominees for less than a full majority of the board.

D. Exchange Act Rule 14a-4(e)

The Commission proposes to amend this rule to clarify that when a proxy statement or
form of proxy provides that shares represented by proxy will be voted “subject to reasonable
specified conditions,” such conditions must be “ objectively determinable” in order to enable a
shareholder to make an informed decision with respect to granting proxy authority. We agree
that any such conditions should be objectively determinable. However, we believe the
Commission should outline some examples of what would not be objectively determinable, or
provide examples of the types of conditions that would not satisfy this condition.

E. Exchange Act Rule 14a-12(a)(1)(i)

Lastly, the Commission proposes to clarify that a person who engages in soliciting
activity before security holders are furnished with a proxy statement must disclose certain
specified participant information in afiling no later than the time the first soliciting
communication is made. We agree with the Commission that it should not be sufficient for a
soliciting person to provide the participant information in a document that isfiled at alater time,
but instead that information should be filed when the first soliciting communication occurs.

VIII. Other Requestsfor Comment

At thistime, we have no specific further comments regarding proxy disclosures, other
than to suggest that in proposing any new disclosure obligations the Commission consider the
themes referred to in the “ Overview” section of this|etter.

IX.  Impact on Small Business Issuers

Our views with respect to the impact of the proposals on small business issuers are set
forth in the foregoing sections of this letter.
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The Committee appreciates the opportunity to comment on the Proposals and respectfully
requests that the Commission consider the recommendations set forth above. We are prepared to
meet and discuss these matters with the Commission and the Staff and to respond to any
guestions.

Respectfully submitted,

/9 Jeffrey W. Rubin
Jeffrey W. Rubin, Chair of the Committee
on Federal Regulation of Securities
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