
 

November 17, 2021 

Ms. Vanessa Countryman 
Secretary 
U.S. Securities and Exchange Commission 
100 F Street, NE 
Washington, DC 20549-1090 

RE: Continued Comments on Proposed Rule Implementing Section 954 Dodd-Frank Wall 
Street Reform and Consumer Protection Act – File Number S7-12-15 

Dear Ms. Countryman: 
The Center On Executive Compensation (“Center”) is pleased to submit a supplemental set 

of comments to the U.S. Securities and Exchange Commission (“Commission”) providing its 
perspective on the Commission’s implementation of Section 954 of the Dodd-Frank Act, the 
listing standards for recovery of erroneously awarded compensation (“clawbacks”).   

The Center is a research and advocacy organization that seeks to provide a principles-based 
approach to executive compensation policy from the perspective of the senior human resource 
officers of leading companies.  The Center is a division of HR Policy Association, which 
represents the chief human resource officers of nearly 400 large companies, and the Center’s 
more than 145 subscribing companies are HR Policy members that represent a broad cross-
section of industries.  

 The Center last commented on the issue in 2015 (referenced herein1) but seeks to provide 
updated data and supplemental comments reflecting the best practice of companies voluntarily 
establishing clawback policies as well as when and how clawbacks are enforced.  As our 
previous comments, dated September 14, 2015, continue to represent the views of the Center’s 
Subscribers, we have incorporated them by reference while addressing several of the current 
Commission inquiries:  

• The Commission should adopt a good faith standard in determining whether a 
clawback is a worthwhile expenditure of shareholder resources and the most efficient 
manner to recoup erroneous compensation. 

• The cancelling of unvested compensation should be considered an acceptable manner 
of clawback recovery which “effectuates the purpose” of the regulation.   

• The Commission should adopt a good faith standard for the determination of the 
impact of a material restatement on incentive compensation tied to non-financial 
metrics such as, Total Shareholder Return (TSR), environmental/climate metrics, 
safety, employee engagement, or workforce diversity. 

 
1 Bartl, Timothy, Center On Executive Compensation Comments. September 14, 2015. 
https://www.sec.gov/comments/s7-12-15/s71215-38.pdf 
 



Ms. Vanessa Countryman 
November 17, 2021 
Page 2 
 

• In lieu of the “reasonably should have concluded” standard, the Commission’s 
proposal to select the earlier of the date the company determines a material 
restatement is necessary, or the date of a court mandated restatement is a workable 
change. 

The Commission is seeking feedback on an implementation question and on an enforcement 
question which the Center has discussed extensively with our membership.  The Center believes 
these discussions provide valuable, practical insight to the Commission’s rulemaking efforts. 

I. Boards need the discretionary authority to determine if a clawback is a worthwhile 
use of shareholder resources and, if so, the most efficient method to execute it.  

We reiterate our views on several aspects of clawback policies where discretionary authority 
would be beneficial to shareholder value – specifically where the expense of recoupment is 
disproportionate to the amount of compensation being recouped - and the most efficient method 
of recoupment. 

The clawback requirement should be implemented in a manner which provides an 
appropriate level of discretion to ensure a registrant can act in a manner that effectuates the intent 
of the regulation – a good faith standard.  The alternative to providing a registrant with sufficient 
discretion is potentially to force a registrant to carry out a clawback in a manner that is at odds 
with the board’s fiduciary duties and could result in shareholder harm.  In such situations, it 
would be logical to assume shareholders would choose to provide a registrant’s board with the 
discretion necessary to execute a clawback in a manner that does not incur a cost 
disproportionate to the compensation being recouped.  

Further, the registrant should have the flexibility to utilize the most efficient method to claw 
back compensation and determine the impact of a material restatement on relative Total 
Shareholder Return (TSR) metrics2, and potentially non-financial metrics such as human capital 
management, diversity, equity, and inclusion, or metrics tied to climate risk reduction3.  For 
example, if a clawback is deemed necessary, and the executive in question has outstanding 
equity grants that have not yet vested, the board may determine that cancelling those grants is 
more efficient than seeking a cash payment from the executive.  The monetary recoupment to the 
shareholders is equal, the clawback will likely be completed far faster, and the risk of a legal 
challenge from the executive will be reduced. 

 
2Relative TSR metrics, whether compared to a broad index such as the S&P 500, or an index of peers of 
similar size and industry, are highly common in named executive officer equity compensation program – now 
used by approximately 56% of large capitalization companies. Marcec, Dan. Equilar. “Executive Long-Term 
Incentive Plans.” April 2021. Retrieved November 5, 2021 at https://info.equilar.com/2021-executive-ltip-
report  
3 The number of companies linking executive pay to environmental, social, and governance goals (ESG) is 
increasing notably. Currently, 38% of the S&P 500 ties pay to environmental or diversity metrics.  
Teefey, Jennifer, et al., Semler Brossy. “ESG + Incentives 2021 Report” September 13, 2021. Retrieved 
November 5, 2021 at https://semlerbrossy.com/wp-content/uploads/2021/06/SemlerBrossy-ESG-Report-
Issue-2-2022.pdf 
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It is reasonable for shareholders to expect the board to pre-establish a review process for 
determining the viability of a clawback and disclose the manner by which it would exercise 
discretion, to the extent these steps are possible in advance. 

The Center would propose the Commission mandate not only the disclosure of this process, 
but, if the process was put into use, a detailed disclosure of how the process was carried out.  
This disclosure would include a description of the ultimate decision made by the Board as to 
whether to pursue the clawback, the reason behind that decision, and how the decision was 
carried out.  Mandatory details would include a discussion of the shareholder costs, benefits, the 
manner of recoupment (if carried out), the underlying logic behind the decision, and how the 
process aligned with the pre-defined review process.   

By mandating disclosure of the Board’s decision-making process, the Commission would 
add appropriate balance to the clawback rule to provide a needed engagement point for 
concerned shareholders while allowing companies to exercise needed flexibility.   

II. The Commission should remove the “reasonably should have concluded” standard 
in determining the look back period as that standard adds excessive uncertainty.  

In our 2015 comments, the Center provided an extensive explanation of the risks of the 
“reasonably should have concluded” standards.  While “reasonably should have concluded” 
appears to offer a commonsense approach to determining the timing of a clawback look-back 
period, it may become the legal focal point in the contentious environment of a restatement and 
clawback.  In such an environment, providing clarity wherever possible will reduce conflict, 
enhance efficiency, and limit negative impacts to shareholder value.  

A “reasonably should have concluded” standard will carry excessive legal risk based on the 
board’s view of when the look back period should commence versus an impacted shareholder or 
an executive disputing the timing. Such legal costs should (and would) be factored into the cost 
of executing a clawback. 

In order to minimize the costs and duration of time between determination that a clawback is 
warranted and recoupment, a clear standard of when the three-year look back period begins 
would be beneficial.  

The Commission’s proposed methods4 for establishing the start date of the look-back period 
are commendable because they both offer clear, easy-to-find dates that would remove nearly all 
ambiguity.  The Center supports these comments. 
III. The current practices of voluntary clawback policies and the use of performance-

based incentive compensation. 
Companies have largely adopted the practice, in line with shareholder expectations, of 

implementing voluntary policies regarding clawbacks. 
Based on a survey5 of our Subscribers, more than 90% maintain a clawback policy. That is 

not just the Center’s Subscribership – other estimates put the number of companies with a 
 

4 The earlier of the date that a board (or other deciding entity) concludes a restatement is necessary (which 
would generally coincide with an 8-K filing) or the date a court mandates a restatement. 
5 Center Quick Survey on Use of Clawbacks, October 2021. 
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voluntary clawback policy as high as 97% for large companies6. Concurrently, the percentage of 
companies granting performance-based pay has increased, the portion of compensation tied to 
performance, on average, has increased, and the use of quantitative metrics has increased. In fact, 
in 2020, the average portion of equity awards tied to performance metrics (not including stock 
options) surpassed 50%. If options are included as “performance” compensation, the portion tops 
65%. Overall, the average portion of at risk pay in a CEO’s compensation package exceeds 
80%.7 However, not all performance-based pay is predicated on financial metrics which would 
be easily adjusted after a material financial restatement, which is why boards should have the 
flexibility to determine a good faith standard for the impact of a restatement on non-financial 
metrics. The SEC standard would require impose additional implementation costs and require 
companies to adjust their policies to align with the mandate. 
IV. Conclusion  

The Center appreciates this opportunity to provide additional comments on the 
implementation and rulemaking related to Section 954 of the Dodd-Frank Wall Street Reform 
and Consumer Protection Act.  If you have any questions about the Center’s comments, please 
do not hesitate to contact Ani Huang at . 

 
Sincerely,  
 
 
Ani Huang 
President and CEO 
 
 
Andrew Maletz 
Vice President, Compensation Practice and Research 
 
cc:  Securities and Exchange Commission: 
  Hon. Gary Gensler, Chair 
  Hon. Caroline Crenshaw, Commissioner 
  Hon. Allison Herren-Lee, Commissioner 
  Hon. Hester Peirce, Commissioner 
  Hon. Elad Roisman, Commissioner 

 
6 Guenther, Carrie et al., Meridian Compensation Partners. “2019 Corporate Governance & Incentive Design 
Survey: Fall 2019.” Page 26. Retrieved November 5, 2021 at https://www.meridiancp.com/wp-
content/uploads/Meridian-2019-Governance-and-Design-Survey.pdf 
7 Bowie, Michael. Willis Towers Watson. “CEO Pay at S&P 1500 Companies: 2021” September 30, 2021. 
Retrieved November 5, 2021 at https://www.willistowerswatson.com/en-US/Insights/2021/09/2021-S-P-
1500-CEO-pay-study 




