
 

 

 

 

September 14, 2015 

Mr. Brent J. Fields 
Secretary 
U.S. Securities and Exchange Commission 
100 F Street, NE 
Washington, DC 20549-1 090 

RE: Comments on Proposed Rule Implementing Section 954 Dodd-Frank Wall Street 
Reform and Consumer Protection Act- File Number S?-12-15 

Dear Mr. Fields: 

The Center On Executive Compensation ("Center") is pleased to submit this set of 
comments to the U.S. Securities and Exchange Commission ("Commission") providing 
its perspective on the Commission's implementation of Section 954 of the Dodd-Frank 
Act, the listing standards for recovery of erroneously awarded compensation. Section 
954 requires the SEC to promulgate a rule mandating an exchange listing standard 
directing companies to adopt a clawback policy whereby companies, upon a material 
financial restatement, must recover from certain current and former executives any 
excess compensation which would not have been awarded under the restated financials 
during the three years preceding the restatement. This letter provides the Center's 
perspective on the implementation of Section 954 including the following key 
takeaways: 

In the context of the discretion to exercise a clawback, the Commission's 
overly narrow definition of "impracticable" hinders the ability of a registrant to 
act in a manner which is consistent with the fiduciary duties of the registrant's 
board of directors who serve as representatives of the shareholders. 

The cancelling of compensation should be considered an acceptable manner 
of clawback recovery which "effectuates the purpose" of the regulation. 

In lieu of the "reasonably should have concluded" standard, the Commission 
should adopt a good faith standard for the determination of the "clawback 
date". 

The Commission should adopt a good faith standard for the determination of 
the impact of a material restatement on past stock price and Total 
Shareholder Return (TSR) metrics. 

The Center is a research and advocacy organization that seeks to provide a 
principles-based approach to executive compensation policy from the perspective of the 
senior human resource officers of leading companies. The Center is a division of HR 
Policy Association, which represents the chief human resource officers of over 360 
large companies, and the Center's more than 115 subscribing companies are HR Policy 
members that represent a broad cross-section of industries. 
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I. A Properly Structured Clawback Requirement Reinforces Pay for Performance 
and Benefits Shareholders. 

The Commission's approach to the implementation of the Dodd-Frank clawback 
requirement should be considered in concert with the fiduciary duties of a registrant's 
Board of Directors. Pursuant to these duties, which extend to all areas of board 
oversight, a board must act in good faith and with reasonable care to make decisions 
which are in the best interest of the corporation and its shareholders. These fiduciary 
duties weigh in favor of granting the Board discretion in key areas of the final rule to 
ensure the clawback requirement is implemented in a manner which both fulfills 
congressional intent and protects shareholder interests. 

The Center supports the Commission's efforts to implement the Dodd-Frank 
clawback requirement and has long believed that a properly designed clawback policy is 
a reasonable part of an effective pay for performance program. A properly designed 
clawback allows a registrant's board of directors to evaluate the totality of the 
circumstances surrounding a clawback to ensure, based on reasoned judgment, 
experience, and expertise, that the action taken provides the optimal outcome and 
benefit to the corporation and its shareholders. The path to arriving at the optimal 
outcome of a clawback, however, will inherently vary on a case-by-case basis due to 
the wide variety of factors giving rise to a clawback. These factors include the specific 
accounting circumstances giving rise to the restatement, the executives involved, the 
potential for bad actors, and the mechanics of the various incentive compensation plans 
utilized by the registrant which are potentially subject to the clawback. The only way to 
account for these factors is to provide sufficient discretion to allow the registrant's board 
to consider them and subsequently take an appropriate and informed course of action. 

Overall, the Center believes that many aspects of the proposed rule are structured in 
a manner that recognizes the unique nature of individual registrants as well as the 
potential complexity of identifying a material restatement and the challenges inherent in 
executing a clawback. However, the Center urges the Commission to implement 
certain enhancements to the proposed rule that will strengthen the ability of registrants 
to comply with the stated goals of the proposal while better serving the interests of 
shareholders: 

Expand Discretion in Clawback Exercise. Recovery. and Amount: It is 
impractical to prescribe a method of executing a clawback that adequately 
anticipates all the facts and circumstances that could exist when a clawback 
may be required. Thus, the Center recommends the Commission (1) expand 
the proposed rule's definition of "impracticable" to permit a more complete 
evaluation of the costs and circumstances of clawback; (2) consider the 
cancellation of outstanding compensation as a valid method of clawback 
recovery; and (3) allow the Board to determine the amount of recovery in 
certain limited circumstances. 
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Combine Effective Disclosure With the Exercise of Discretion: The counter
balance to the exercise of discretion is to require a registrant to disclose the 
extent to which discretion was applied and the circumstances and rationale 
behind the decision. The Center supports clear disclosure where discretion is 
exercised. 

Ensure Clarity in Determining When a Clawback is Necessary: Although the 
framework for identifying whether a clawback is necessary appears workable 
on its face, the Commission should adopt a good faith standard for 
determining the date of a clawback in lieu of the "reasonably should have 
concluded" standard utilized in the proposed rule. 

Ensure Clawback Execution Reflects How Registrants Award Compensation: 
Several technical adjustments to the proposed rule will further reinforce the 
generally workable framework the proposed rule has created with respect to 
how a registrant is required to approach the execution of a clawback. 

The Center's comments begin with a discussion of why additional discretion with 
regard to clawback execution is necessary to allow a registrant's board to fulfill its 
fiduciary duties to act in the best interest of the corporation and its shareholders while 
also achieving the goals of the clawback mandate. This is followed by a discussion of 
how disclosure, particularly when combined with the necessary additional discretion, 
provides investors with an effective monitoring and informational mechanism. Finally, 
there are two discussions of the mechanics of the proposed rule itself. These provide 
suggestions and enhancements to ensure the process of identifying and executing the 
clawback requirement occurs in a predictable and consistent fashion that also 
minimizes the potential for second guessing. 

II. The SEC Should Provide Registrants With Sufficient and Necessary Discretion 
in Exercising a Clawback to Ensure Shareholders Benefit. 

As an important component of an effective pay for performance program, the 
clawback requirement should be implemented in a manner which provides an 
appropriate level of discretion to ensure a registrant can always act in a manner that 
promotes shareholder value. The alternative to providing a registrant with sufficient 
discretion is potentially to force a registrant to carry out a clawback in a manner that is 
at odds with the board's fiduciary duties and could result in shareholder harm. In such 
situations, it is logical to assume shareholders would choose to provide a registrant's 
board with the discretion necessary to execute a clawback in a manner that ensures a 
net benefit to them, including preventing the registrant from incurring unnecessary 
costs. 

For a registrant, the exercise of a clawback amounts to a continuous balancing act 
between incurring costs to accomplish recovery and the potential benefits of recovery. 
At some point in the recovery process, the costs of a clawback will render any further 
action to effectuate clawback recovery detrimental to the registrant and its shareholders. 
In the final rule, the Commission should provide a registrant's board with the necessary 
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three-year look-back period would then apply to incentive compensation received in 
2017, 2016, and 2015. 

We commend the Commission for structuring the three-year look-back period as 
proposed. Not only is the proposal consistent with the language of Section 954, but it 
will also maximize the potential for registrants to execute clawbacks while minimizing 
the potential for confusion. 

The chances for a successful clawback recovery are significantly higher for 
executives currently employed at a registrant. In contrast, it is more difficult to recover 
compensation from former employees because in many cases the executives are no 
longer tied to the registrant, making recovery slower and more expensive for 
shareholders. The chance of a successful recovery becomes even more remote the 
longer the period between the end of an executive's employment at the registrant and 
the registrant's attempted exercise of a clawback. 

By structuring the look-back period to require registrants to pursue recovery for 
excess compensation received during the three fiscal years preceding the clawback 
date, however, the proposed rule facilitates recovery by ensuring the look-back period 
encompasses a time frame where the highest proportion of executives subject to the 
clawback are still employed at the registrant. Furthermore, because long-term 
executive compensation comprises a majority of total compensation for senior 
executives and is typically awarded in the form of equity over a period of three years, 
the proposed rule's framework for creating the look-back period makes it very likely that 
the company will be readily able to execute the clawback through cancellation of an 
unvested award or direct recoupment. 

V. The Process of Exercising a Clawback Should Be Structured to Recognize and 
Reflect the Manner in Which Registrants Award Compensation. 

In designing a registrant's executive pay program, a registrant's board of directors 
has the discretion to structure the program in a manner which it believes best promotes 
shareholder value. This is accomplished through a combination of performance-based 
awards linked to the achievement of predetermined measures of company financial 
performance and time-based awards which are typically designed to enhance executive 
retention in recognition that continuity in leadership is vital for long-term shareholder 
growth. The pay for performance aspect of a registrant's pay package encompasses 
the bulk of an executive's potential compensation and is at risk, being contingent on the 
achievement of company financial performance. Clawbacks, which work in conjunction 
with a registrant's pay for performance program to ensure compensation is only 
received upon the attainment of actual financial results, should be executed in a manner 
which reflects the structure and manner in which a registrant awards compensation. 

A. Limiting Clawbacks to Section 16 Officers Provides a Pre-Existing and 
Familiar Definition. 

In the proposed rule, the Commission chose to define the population of executives 
potentially subject to a clawback by mirroring the definition of a Section 16 executive 
officer. This framework provides registrants with a familiar and workable definition 
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