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(2) shall be subject to such other limitations as the Commission shall, by rule, establish. 

(t) Applicability 


S · n 77d 6 of this title shall not apply to transactions involving the offer or sale of securities by any issuer that-­

(1) is not organized under and subject to the laws of a State or territory of the United States or the D istrict of Columbia; 

(2) is subject to the requirement to file reports pursuant to section 78m or 78o (d) of this title; 

~.,.91 is an investment company, as defined in sect ion 80a-3 of this title, or is excluded from the definition of investmen,t 

~ompany by section 80a-3(b) or section 80a-3(c) of this title ; o!.;> 

(4) the Comm ission, by rule or regulation, determines appropriate. 

(g) Rule of construction 

Nothing in this section or section 77d(6) of this title shall be construed as preventi ng an issuer from rais ing cap ital through 

methods not described under section 77d(6) of this title. 

(h) Certain calculations 

(1) Dollar amounts 

Dollar amounts in section 77d(6) of this title and subsection (b) of this section shall be adjus ted by the Commission not less 

frequently than once every 5 years, by notice published in the Federal Register to reflect any change in the Consumer Price 

Index for All Urban Consumers published by the Bureau of Labor Statistics. 

(2) Income and net worth 
The income and net worth of a natural person under section 77d(6)(8) of this title shall be calculated in accordance with any 

rules ofthe Commission under this title regarding the calculation of the income and net worth, respectively, ofan accredited 

investor. 

CREDIT(S) 


(May 27, 1933, c. 38, Title I, § 4A, as added Pub.L. 112-1 06, Title III , § 302(b ), Apr. 5, 2012, 126 Stat. 316.) 


15 U.S.C.A. § 77d-l, 15 USCA § 77d-l 


Current through P.L. 113-38 approved 9-30-13 
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United States Code Annotated 

Title 15. Commerce and Trade 


Chapter 2D. Investment Companies and Advisers 

Subchapter I. Investment Companies (Refs & Annos) 


15 U.S.C.A. § 8oa-3 

§ 8oa-3. Definition of investment company 

Effective: July 22, 2010 

CmTentness 


(a) Definitions 

(1) When used in this subchapter, "investment company" means any issuer which-­

(A) is or holds itself out as being engaged primarily, or proposes to engage primarily, in the business of investing, rein vesting, 

or trading in securities; 

(B) is engaged or proposes to engage in the business of issuing face-amount certificates of the installment type, or has been 

engaged in such business and has any such certificate outstand ing; or 

(C) is engaged or proposes to engage in the business of investing, reinvesting, owning, holding, or trading in securities, and 

owns or proposes to acquire investment securities having a value exceeding 40 per centum of the value of such issuer's tota l 

assets (exclusive of Government securities and cash items) on an unconsolidated basis. 

(2) As used in this section, "investment securities" includes all securities except (A) Government securities, (B) securi ties issued 

by employees' securities companies, and (C) securities issued by majority-owned subsidiaries of the owner which (i) are not 

investment companies, and (ii) are not relying on the exception from the definition of investment company in paragraph (I) 

or (7) of subsection (c) of this section. 

/~b) Exemption from provision0 
~ ----, 

Notwithstanding paragraph (!)(C) of subsection (a) of this section, none of the followin g persons is an investment company 

within the meaning of this subchapter: 

(_.,~ (1) Any issuer primarily engaged, directly or through a wholly-owned subsidiary or subs idiaries, in a business or busine~ 
other than that of investing, reinvesting, owning, holding, or trading in securi ties. --~ 

(2) Any issuer which the Commission, upon application by such issuer, finds and by order declares to be primari ly engaged in 

a business or businesses other than that ofinvesting, reinvesting, owning, hol ding, or trading in securities either directly or (A) 

through majority-owned subsidiaries or (B) through controlled companies conducting si milar types ofbusinesses. The filing 
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ofan application under this paragraph in good faith by an issuer other than a registered investme nt company shall exempt the 

applicant for a period of sixty days from all provisions of this subchapter applicable to investment companies as such. For 

cause shown, the Commission by order may extend such period o f exemption for an additional period or periods. Whenever 

the Commission, upon its own motion or upon applicati on, find s that the c ircumstances which gave ri se to the issuance ofan 

order granting an application under this paragraph no longer ex ist, the Commission shall by order revoke such order. 

(3) Any issuer a ll the outstanding securities of which (other than short-term paper and directors' qualifying shares) are directly 

or indirectly owned by a company excepted from the defini tion of investment company by paragraph (I) or (2) of this 

subsection. 

c(o) Forth" mmpt;o~ 
Notwithstanding subsection (a) of this section, none of the fo llowing persons is an investment company within the meaning 

of this subchapter: 

(1) Any issuer whose outstanding securities (other than short-te nn paper) are beneficially owned by not more than one 

hundred persons and which is not making and does not presently propose to make a public offering of its securities. Such 

issuer shall be deemed to be an investment company for purposes of the limitations set forth in subparagraphs (A)(i) and (B) 

(i) of section 80a-12(d)( l ) of this title governing the purchase or other acquisition by such issuer of any security issued by 

any registered investment company and the sale of any security issued by any registe red open-end investment company to 

any such issuer. For purposes of this paragraph: 

(A) Beneficial ownership by a company shall be deemed to be beneficial ownershi p by one person, except that, if the 

company owns I 0 per centum or more of the outstanding voting securities of the issuer, and is or, but for the exception 

prov ided for in this paragraph or paragraph (7), wou ld be an investment company, the benefi cial ownership shall be deemed 

to be that of the holders of such company's outstanding securi ties (othe r than short-term paper). 

(B) Beneficial ownership by any person who acquires securities or interests in securiti es of an issuer described in the 

first sentence of this paragraph shall be deemed to be bene fici al ownership by the person from whom such trans fer was 

made, pursuan t to such rules and regulations as the Comm ission shall prescribe as necessary or appropriate in the public 

interest and consistent with the protection of investors and the purposes fairly inte nded by the policy and provis ion s of this 

subc hapter, where the trans fer was caused by legal separation , divorce, death, or other involuntary event. 

(2)(A) Any person primarily engaged in the bus iness of underwriting and distributing securities issued by other persons, 

selling securities to custom ers, acting as broke r, and acting as market intenned iary, or any one or more of such activities, 

whose gross income normally is derived principally from s uch business and related activi ties. 

(B) For purposes of this paragraph-­

(i) the tenn " marke t intermediary" means any person that regularly holds itself out as being willing contemporaneously 

to engage in, and that is regularly e ngaged in, the business of e ntering into transactions on both sides of the market for a 

financial contract or one or more such financial contracts; and 

WestlawNexr © 2013 Thomson Reuters. No claim to original U.S. Government Works. 2 



§ SOa-3. Definition of investment company, 15 USCA § 80a-3 

(ii) the term "financial contract" means any arrangement that-­

(I) takes the form of an individually negotiated contract, agreement, or option to buy, sell, lend, swap, or repurchase, or 

other similar individually negotiated transaction commonly entered into by participants in the financial markets; 

(II) is in respect of securities, commodities, currencies, interest or other rates, other measures of value, or any other 

financia l or economic interest similar in purpose or function to any of the forego ing; and 

(III) is entered into in response to a request from a counter party for a quotation, or is otherwise entered into and 

structured to accommodate the objectives of the counter party to such arrangement. 

(3) Any bank or insurance company; any savings and loan association, building and loan association, cooperative bank, 

homestead association, or s imi lar institution , or any receiver, conservator, liquidator, liquidating agent, or similar official 

or person thereof or therefor; or any common trust fund or s imilar fund maintained by a bank exclusively for the collecti ve 

investment and reinvestment of mon eys contributed thereto by the bank in its capacity as a trustee, executor, administrator, 

or guardian, if-­

(A) such fund is employed by the bank solely as an aid to the administration of trusts, estates, or other accounts created 

and maintained for a fidu ciary purpose; 

(B) except in connection with the ordinary adverti sing of the bank's fiduciary services, interests in such fund are not-­

(i) advertised; or 

(ii) offered for sale to the general public; and 

(C) fees and expenses charged by such fund are not in contravention of fiduciary principles established under applicable 

Federal or State law. 

(4) Any person substantially all ofwhose bus iness is confined to making small loans, industrial banking, or sim ilar businesses. 

(5) Any person who is not engaged in the business of issuing redeemable securities, face-amount certificates of the installment 

type or periodic payment plan certificates, and who is primarily engaged in one or more of the fol lowing busi nesses: (A) 

Purchasing or otherwise acquiring notes, drafts, acceptances, open accounts receivable, and other obligations representing 

part or all of the sales price of merchandise, insurance, and services; (B) making loans to manufacturers, wholesalers, and 

retailers of, and to prospective purchasers of, specified merchandise, insurance, and services; and (C) purchasing or otherwise 

acquiring mortgages and other liens on and interests in real estate. 

(6) Any company primarily engaged, directly or through maj ority-owned subsidiaries, in one or more of the businesses 

described in paragraphs (3), (4), and (5) of thi s subsection, or in one or more of such businesses (from which not less than 
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25 per centum of such company's gross income during its last fiscal year was derived) together with an add itional business 

or businesses other than investing, reinvesting, owning, ho lding, or trading in securi ties. 

(7)(A) Any issuer, the outstanding securities of which are owned exclusively by persons who, at the ti me of acquisition o f 

such securities, are qualified purchasers, and which is not making and does not at that ti me propose to make a public offering 

of such securi ties. Securities that are owned by persons who received the securi ties from a qua lified purchaser as a gift or 

bequest, or in a case in which the transfe r was caused by legal separation, di vorce, death, or other involuntary event, sha ll be 

deemed to be owned by a qualifi ed purchaser, subj ect to such rules, regulations, and orders as the Commission may prescribe 

as necessary or appropriate in the public interest or for the protection of investors. 

(B) Notwithstanding subparagraph (A), an issuer is w ithin the exception provided by this paragraph if-­

(i) in addition to qualified purchasers, outs tanding securities of that issuer are beneficially owned by not more than I 00 

persons who are not qualified purchasers, if-­

(I) such persons acquired any portion of the securities of such issuer on or before September 1, 1996; and 

(H) at the time at which such persons initially acquired the securities of such issue r, the issuer was excepted by paragraph 

( 1); and 

(ii) prior to availing itself o f the exception provided by this paragraph-­

(I) such issuer has d isclosed to each beneficial owner, as determined under paragraph (I), that future investors will be 

limited to qualified purchasers, and that ownership in such issuer is no longer limited to not more than I 00 persons; and 

(II) concurrently with or after such disclosure, s uch issuer has provided each beneficia l owner, as detenn ined under 

paragraph ( 1 ), with a reasonable opportuni ty to redeem any part or all of their interests in the issuer, notwithstand ing 

any agreement to the contrary between the issuer and such persons, for that person's proportionate share of the issuer's 

ne t assets. 

(C) Each person that elects to redeem unde r subparagraph (B)(ii)(II) shall receive an amount in cash equal to tha t pe rson's 

proportionate share of the issuer' s net assets, unless the issuer elects to provide such person with the option of receiv ing, and 

such person agrees to receive, a ll or a portion of such person's share in assets of the issue r. If the issuer elects to provide 

such persons with such an opportunity, d isclosure concerning such opportunity shall be made in the disc losure required by 

subparagraph (B)(ii)(I). 

(0) An issuer that is excepted under this paragraph shall nonetheless be deemed to be an inves tme nt company for purposes 

of the limitations set forth in s ubparagraphs (A)(i) and (B)(i) of section 80a-12(d)(1) of this title relating to the p urchase or 

other acquis ition by such issuer of any security issued by any registe red investment company and the sale of any security 

issued by any registered open-end investme nt company to any such issuer. 
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(E) For purposes of determining compliance with this paragraph and paragraph ( 1 ), an issuer that is otherwise excepted 

under this paragraph and an issuer that is otherwise excepted under paragraph ( 1) shall not be treated by the Commission as 

being a single issuer for purposes of determining whe ther the outstand ing securities of the issuer excepted under paragraph 

(1) are beneficially owned by not more than I 00 persons or whether the outstanding securities of the issuer excepted under 

this paragraph are owned by persons that are not qualified purchasers. Nothing in this subpa ragraph shall be con strued to 

establish that a person is a bona fide qualified purchaser for purposes of this paragraph or a bona fide beneficial owner for 

purposes of paragraph (I). 

(8) Repealed. Pub.L. I I 1-203, T itle IX,§ 986(c)(2), July 21 , 20 10, 124 Stat. 1936 

(9) Any person substantiall y a ll of whose business consists ofowning or hold ing oi l, gas, or other mineral royalties or leases, 

or fractional interests therein, or certificates of interest or participation in or investment contracts relative to such royalties, 

leases, or fractional inte rests. 

(IO)(A) Any company organized and operated exclusively for religious, educational, benevolent, fratern al, chari table, or 

reformatory purposes-­

(i) no part of the net earnings of which inures to the benefit of any pri vate share holder or individual; or 

(ii) which is or maintains a fund described in subparagraph (B) . 

(B) For the purposes of subparagraph (A)(ii), a fund is described in this subparagraph if such fund is a pooled income fund, 

collective trust fund, collective investment fund, or s imilar fu nd maintained by a charitable organization exclusively for the 

collective investment and reinvestment ofone or more of the follow ing: 

(i) assets of the general endowment fund or other funds of one or more charitable organizations; 

(ii) assets of a pooled income fund; 

(iii) assets contributed to a charitable organization in exchange for the issuance of charitable g ift annui ties; 

(iv) assets of a charitable remainder trust or of any other trust, the remainder interests of which are irrevocably ded icated 

to any charitable organi zation; 

(v) assets of a charitable lead trust; 

(vi) assets of a trust, the remainder interests of which are revocably dedicated to or for the benefit of I or more charitable 

organizations, if the ability to revoke the dedication is limited to circumstances involving--
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(I) an adverse c hange in the financia l circumstances of a settlor or an income beneficiary of the tru st; 

(II) a cha nge in the identity of the charitable organi zation or organiza tions havi ng the rema ind e r interest, provided th at 

the new beneficiary is also a charitable organization; or 

(III) both the changes described in subclauses (I) and (II); 

(vii) assets of a trust not described in cla uses (i) through (v), the remainde r interests of which are revocably dedicated to 

a charitable organization, subj ect to subparagrap h (C); or 

(viii) such assets as the Commission may prescribe by rule, re gulation, or order in accordance with section 80a-6(c) of 

this title. 

(C) A fund that contains assets described in clause (vi i) of subparagraph (B) shall be excluded from the defin iti on of an 

inves tm ent company for a period of3 years after December 8, 1995 , but on ly if-­

(i) such assets we re contri buted before the date which is 60 days a fter Dece mber 8, 1995; and 

(ii) such assets are comming led in th e fund wi th assets described in one or more of clauses ( i) through (v i) and (viii) of 

subparagraph (B). 

(D) For purposes of thi s paragraph-­

(i) a trust or fund is " maintained" by a charitable organi zation if th e organi zation se rves as a trustee or admi nistrator of the 

trust or fund or has the power to remove the trustees or administrators of the trust or fund and to designate new trustees 

or administrators; 

(ii) the term " pooled income fund" has the same mea ning as in secti on 642(c)(5) of Titl e 26; 

(iii) the term "charitable organization" means an organi zation described in paragraphs ( I ) through (5) of section 170( c) 

or section 50 1(c)(3) of Titl e 26; 

(iv) the term "charitabl e lead trust" means a trust described in section 170(l)(2)(B), 2055(e)(2)(B), or 2522(c)(2)(B) of 

Titl e26 ; 

(v) the term "charitable remainder trust" means a chari table remainder an nuity trust or a cha ritable re mainder unitrust, as 

those terms are defined in section 664(d) of Ti tl e 26; a nd 
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(vi) the tenn "charitable gift annuity" means an annuity issued by a charitable organization that is described in section 

50 I (m)(5) ofTitlc 26. 

(11) Any employee's stock bonus, pension, or profit-sharing trust which meets the requirements for qua li fication under section 

40 I ofTitle 26; or any governmental plan described in section 77c(a)(2)(C) ofthis title; or any collective trust fund maintai ned 

by a bank consisting solely ofassets ofone or more ofsuch trusts, government plans, or church plans, companies or accounts 

that are excluded from the definition of an investment company under paragraph (14) of this subsection; or any separate 

account the assets of which are derived solely from (A) contributions under pension or profit-sharing plans which meet the 

requirements ofsection 40 I ofTitle 26 or the requirements for deduction of the employer's contribution under section 404(a) 

(2) of Title 26, (B) contributions under govern mental plans in connection with which interests, participations, or securities 

are exempted from the registration provisions of section 77c ofthis title by section 77c(a)(2)(C) of this title, and (C) advances 

made by an insurance company in connection w ith the operation of s uch separate account. 

(12) Any voting trust the assets of wh ich consist exclus ively of securities of a s ingle issuer which is not an investment 

company. 

(13) Any security holders' protective committee or similar issuer having outstanding and issuing no securities other than 

certificates ofdeposit and short-tenn paper. 

(14) Any church p lan described in section 4 14(e) of Title 26, if, under any such plan, no part ofthe assets may be used for, or 

diverted to, purposes other than the exclusive benefit ofplan participants or beneficiaries, or any company or account that is-­

(A) established by a person tha t is eligible to establish and maintain such a plan under section 414(e) of Title 26; and 

(B) substantially all of the acti vities ofw hich cons ist of-­

(i) managing or holding assets contributed to such church plans or other assets which are perm itted to be comm ingled 

with the assets of church plans under Title 26; or 

(ii) admini stering or prov iding benefits pursuant to church plans. 

CREDIT(S) 

(Aug. 22, 1940, c. 686, Title I, § 3, 54 Stat. 797; Oct. 21, 1942, c. 6 19, Title I, § 162(e), 56 Stat. 867; July I, 1966, Pub.L. 

89-485, § 13(i), 80 S tat. 243; Dec. 14 , 1970, Pub.L. 91-547, § 3(a), (b), 84 Stat. 14 14; Feb. 5, 1976, Pub.L. 94-210, T itle Ill, 

§ 308(c), 90 Stat. 57; Oct. 2 1, 1980, Pub. L. 96-477, Titl e I,§ 102, T itle VII,§ 703,94 Stat. 2276 , 2295; Dec. 4, 1987, Pub.L. 

100-1 81. Title VI,§§ 604 to 606, 101 Stat. 1260; Dec. 8, 1995, Pub.L. 104-62, § 2(a), 109 Stat. 682; Oct. I I , 1996, Pub.L. 

I 04-290, Tille II ,§ 209(a), (c), Title V, § 508(a), II 0 Stat. 3432, 3435, 3447; Nov. 3, 1998, Pub.L. I 05-353. Title Ill, § 30 I (c) 

(2), 112 Stat. 3236; Nov. 12, 1999, Pub.L. 106-102, Title II,§ 221(c), 11 3 Stat. 1401; Oct. 25,2004, Pub.L. 108-359, § l(a), 

118 S tat. 1666; July 21 , 2010, Pub.L. 111-203, Title IX,§ 986(c)(2), 124 Stat. 1936.) 

Notes of Decisions (44) 
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