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Re: Concept Release on Harmonization of Securities Offering Exemptions (File No. S7-08-19) 

Dear Ms. Countryman: 

The Investment Company Institute' supports the Securities and Exchange Commission examining the 

current regulatory framework for exempt offerings. We understand that the private markets have 

accounted for significantly larger amounts of new capital compared to registered offerings since 2009. 

We therefore appreciate that the Commission is exploring ideas to expand investment opportunities for 

retail investors while maintaining investor protections.2 As the Commission considers next steps, we 

urge that any changes that provide retail investors with greater access to private markets be coupled 

with fundamental investor protection measures. The Commission can accomplish this by facilitating 

that access through regulated funds. At the same time, we urge the Commission to recognize and 

address the detrimental effects that recent overregulation has imposed on these important retail 

products. 

I. Executive Summary 

We welcome the Commission taking steps towards providing Main Street investors with access to new 

investment opportunities. Regulators and market participants have long understood that public market 

1 The Investment Company Institute («ICI") is the leading association n:prcsencing regulated funds globally, including 
mutual funds, exchange-traded fonds, dosed-end funds, and unit investment trusts in the United States, and similar funds 
offered to investors in jurisdictions worldwide. ICI seeks to encourage adherence to high ethical standards, promote public 
understanding, and otherwise advance the interests of funds, their shareholders, directors, and advisers. ICI' s members 
manage total assets ofUS$23.5 trillion in the United States, serving more than 100 million US shareholders, and US$6.9 
trillion in assets in ocher jurisdictions. ICI carries out its international work through ICI Global, with offices in London, 
Hong Kong, and Washington, DC. 
2 See Concept Release on Harmonization of Securities Offerings Exemptions, Securities Act Release No. 10649 (June 18, 
2019) ("Concept Release"), available at Imps://www.sec.gov/rules/concept/2019/33-10649.pdf. See also Jay Clayton, 
Chairm,tn, SEC, Remarks to the Economic Club ofNew York (Sepe. 9, 2019) ("Clayton Speech"), available at 
https: //www.see.gov/news/speech/speech-clayton-2019-09-09 (stating that registered offerings accounted for $1.4 trillion 
of new capital compared to approximately $2.9 trillion that the staff estimates was raised through exempt offering 
clunncls). 

https://www.ici.org/
https://nam05.safelinks.protection.outlook.com/?url=https%3A%2F%2Fwww.iciglobal.org%2Ficiglobal&data=02%7C01%7C%7Cf977bcbbbb85432d668e08d730865263%7C157aaf47a05a4f229ee07367b740ec6a%7C0%7C0%7C637031225780541403&sdata=WUOJai77teXmtRgnL0oxje7LisN1FjeQlqUFSWTYwig%3D&reserved=0
https://www.sec.gov/rules/concept/2019/33-10649.pdf
https://www.sec.gov/news/speech/speech-clayton-2019-09-09
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and private market offerings present different risks and rewards for investors.3 As the Commission 

examines permitting retail investors greater private market access, we recommend that it foster investor 

protection through three broad channels. 

First, we urge the Commission to promote growth in registered funds, which are already widely 

available to retail investors, by easing regulatory burdens. More specifically: 

Additional disclosure and reporting obligations have increased compliance costs greatly over 

time, and therefore it is imperative for the Commission to examine ways to reduce compliance 

costs for registered funds. 

Second, we urge the Commission to recognize the fundamental differences between private and public 

market offerings that may make private market offerings unsuitable for direct retail investment. Given 

those differences, the Commission should appropriately calibrate investor protection by: 

Maintaining the requirement that individual investors meet certain financial thresholds to 

qualify as accredited investors while also modernizing those thresholds to account for the 

effects of inflation. 

Requiring that exempt issuers making a general solicitation comply with investor protection 

measures to mitigate the potential for publishing misleading advertising that will impede 

investor understanding. 

Third and finally, we strongly recommend that the Commission encourage investor protection by 

increasing retail investors' access to private markets through regulated funds.4 These funds have proven 

to be highly suitable vehicles for facilitating retail investor access to the overall securities markets. They 

can serve the same role for providing greater access to private offerings while ensuring strong investor 

protection. More specifically: 

We recommend several changes to make it easier for closed-end funds, including interval funds, 

tender offer funds, and business development companies, to invest in private offerings. 

3 SEC v. Ralston Purina Co. , 346 U.S. 119, 124 ( 1953) ("Exemption from the registration requirements of the Securities 
Act is the question. The design of the statute is to protect investors by promoting full disclosure of information thought 
necessary to informed investment decisions."). 

4 Hereinafter, we use the term "regulated fund" to refer to business development companies ("BDCs") and registered open
end and closed-end funds. We use the term "closed-end fund" to refer to all closed-end funds, including BDCs, interval 
funds and tender offer funds. 
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A. Ease the Burdens of Regulation for Publicly Offered Registered Investment Companies 

It is clear that recently, the private market has grown substantially.5 Companies are waiting longer to go 

public, are remaining private,6 or even privatizing their previously public forms .7 Facilitating greater 

retail investor access to potentially beneficial investment opportunities is a laudable goal. And there are 

multiple ways to achieve this. We believe the best way is to lift burdens on publicly offered registered 

funds, thereby supporting growth in investment products already accessible to Main Street investors 

and required to operate consistent with retail investor protection. 

Chairman Clayton recently highlighted the measures the Commission already has taken to ease 

burdens on public companies.8 Yet, one area of SEC public company regulation - publicly offered 

registered investment companies - does not fit within the Chairman's rubric. In fact, the regulatory 

and compliance burdens associated with being a registered investment company have increased greatly 

in the past few years primarily due to Commission's liquidity risk management rule and Form N

PORT filing requirements. 

We surveyed our members in 2017 to better understand trends in regulatory and compliance burdens 

over the past five years, in response to new regulations ( e.g., the now vacated DO L fiduciary rule; the 

SEC's money market fund, enhanced fund reporting, and liquidity rulemakings; and FATCA 

compliance).9 At that time, members reported a median increase in compliance costs of an estimated 

twenty percent over the previous five years. 10 Members cited one-time compliance costs ( e.g., legal costs, 

preparation of new policies and procedures, creation of internal controls, and staff training), increased 

technology expenditures, increased use of third-party fund service providers (i.e., vendors), increased 

vendor costs, 11 increased oversight of vendors and intermediaries, and increased staffing needs as 

primary drivers of these overall cost increases. And these numbers do not necessarily capture associated 

5 See Concept Release, supra note 2, at 16. 

6 See Frank Parcnoy, The Death of the IPO, The Atlantic (Nov. 2018), available at 
hccps: //www.cheatlantic.com/magazine/archive/2018 / l l /privace-inequicy/570808 /. 

7 See Mark McSherry, 70 Billion Reasons For a Public Company To Go Private, Forbes Magazine (Aug. 16, 2013), available 
at hccps: //www.forbes.com/sices/markmcsherry/2013/08 I l 6/70-billion-reasons-for-a-public-company-co-go
privace/#7793 b3b l 2b6f. 

8 See Clayton Speech, supra note 2; see also Hester M. Peirce, Commissioner, SEC, Cleveland, Kondo, and Capital: Remarks 
before the American Chamber of Commerce (Aug. 7, 2019), available at hccps://www.sec.gov/news/speech/speech-peirce
illillZ.l.2. ("The regulation of public companies is a part of our jurisdiction chat is crying out for reform."). 

9 See Appendix A Excerpts from ICI' s Compliance Cost Survey 2017. 42 ICI member firms responded, representing 46 
percent of US registered fund assets. 

10 35 of the 42 respondent firms were able co quantify the percent by which compliance coses had increased over the past 
five years. In comparison, over the five-year period from December 2011 to December 2016, consumer prices, as measured 
by the personal consumption expenditure index, rose 6.3 percent. Also, in comparison, over the same five-year period, the 
employment cost index for professional, scientific, and technical sectors rose by 8.7 percent. 

11 Because of the prevalent use of vendors by funds, increased vendor coses directly and significantly impact overall fund 
costs. Nearly all of the members who responded ( 40 of 42) reported using vendors to obtain at least some of the services 
funds need to operate. Of these 40 members, 75 percent (30 of 40) reported chat over the past five years vendors had 
increased their charges for such services, citing higher compliance costs. 

https://www.theatlantic.com/magazine/archive/2018/11/private-inequity/570808/
https://www.forbes.com/sites/markmcsherry/2013/08/16/70-billion-reasons-for-a-public-company-to-go-private/#7793b3b12b6f
https://www.forbes.com/sites/markmcsherry/2013/08/16/70-billion-reasons-for-a-public-company-to-go-private/#7793b3b12b6f
https://www.sec.gov/news/speech/speech-peirce-080719
https://www.sec.gov/news/speech/speech-peirce-080719
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opportunity costs, including the diversion of resources that may have otherwise gone to bolstering 

portfolio and risk management capabilities, enhancing oversight of existing legal, compliance, and 

accounting obligations, improving customer service, and product innovation. 

We appreciate that the Commission, under Chairman Clayton's leadership, has taken steps to respond 

to important concerns of the fund industry, but, we continue to hear from our members, both larger 

and smaller, that these regulations have driven up costs substantially. We therefore urge the 

Commission as it moves forward with offering reform to consider both the investment opportunities 

that registered investment companies can make available to Main Street investors and the detrimental 

effects overregulation can impose on these important retail products. 

We recommend several specific steps the Commission should take to make these products more 

attractive for issuers and investors in Sections IV.B and V below. 

B. Recognize the Fundamental Differences Between Public and Private Market Offerings 

The Commission rightly aims to provide retail investors with more investment opportunities with 

potentially greater returns. But it must recognize that the risks of private offerings continue to be 

substantial. We therefore recommend that the Commission take steps to maintain important investor 

protections. 

The structures, characteristics, terms, transparency, and risks of private and public offerings consistently 

have been, and still are, exceptionally different. Compared to exempt issuers, public companies are 

typically bigger, more mature in the market, and more stable. 12 Private issuers may offer investments on 

fundamentally different terms than terms found in the public market. Private funds in particular have a 

variety of terms and conditions. 13 For example, there may be varying lock-up periods or terms related to 

side pockets or capital calls. 14 

Compared to the public market, the downsides of private market offerings for retail investors may 

include: 

Reduced Protections. Investors in unregistered offerings are subject to risks not associated with 

registered offerings because some securities law liability provisions do not apply to private 

12 See Why a Lack of Private Market Data Exposes Investors to More Risk, Piech book (May 28, 2019), available at 
https://pitchbook.com/blog/why-a-lack-of-privace-markec-data-exposes-investors-to-more-risk. See also Anne Butte, An 
IPO Isn't just a Uay to Raise Money - It Shows a Company Is Mature and Deserving of Trust, Entrepreneur (Mar. 9, 2018), 
available at https://www.entrepreneur.com/arcicle/309894 ("[G]oing public ... means a company has met that higher 
standard of transparency and financial responsibility in the form of bylaws, independent directors, regular disclosure, and 
checks and balances on accounts ... le means establishing a clear mission and creating consistent metrics."). 

13 We use the term "private fund" throughout the letter consistent with the definition in Section 202(a)(9) of the 
Investment Advisers Act: "an issuer that would be an investment company, as defined in Section 3 of the Investment 
Company Act, but for Section 3( c)( 1) or 3( c)(7) of that Acc." These funds include private equity, hedge, and venture 
capital funds. 

14 See infra Section IV.A. 

https://pitchbook.com/blog/why-a-lack-of-private-market-data-exposes-investors-to-more-risk
https://www.entrepreneur.com/article/309894
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offerings. For example, private funds are not subject to the prescriptions of the Investment 

Company Act, including restrictions on affiliated transactions, rules on valuation or 

governance, or periodic reporting and disclosure requirements. 15 

Reduced Transparency. The purpose of registration is to provide investors with full and fair 

disclosure of material information about public issuers so that investors can make their own 

informed investment decisions. 16 Exempt issuers generally are not required to provide 

information comparable to that included in a registration statement, 17 and the Commission 

staff does not review information that may be provided to investors. As a result, any 

information that an exempt issuer provides may not present risks in a balanced and 

understandable manner. 

Reduced Redeemability. Generally, most securities acquired in a private placement will be 

restricted securities.18 As a result, investors cannot easily sell their investments in exempt 

offerings. 

The Commission takes note of these differences in discussing the value of the public market. For 

example, Chairman Clayton recently lauded the public markets for providing" [p] rices for stocks, 

bonds, and other assets, generated by markets, that are transparent, information-rich, and fair." 19 In 
contrast to Chairman Clayton's praise for public market price transparency, many market participants 

have questioned the valuations of private companies, which may be based on elusive and opaque 

metrics.20 

15 The differences between public and private issuers generally apply to regulated and private funds as well, although we 
recognize that managers of both regulated funds and private funds are both generally subject to the Investment Advisers 
Act and the rules thereunder, which separately impose their own obligations and disclosure requirements. However, as 
discussed below in Section IV, the regulated and private fund frameworks contain fundamental investor protection 
differences. 

16 See Concept Release, supra note 2, at 5 ( citing Commissioner Francis M. Wheat, Disclosure to Investors - A Reappraisal of 
Federal Administrative Policies under the '33 and '34 Acts (Mar. 1969)). 

17 The Commission echoed these concerns about private funds when it stated that private funds do not report or 
recordkeep information to "provide an adequate basis for monitoring compliance" with the recently proposed fund of 
funds rule. As a result, it declined to propose to permit private funds to be acquiring funds under the proposed rule. See 
Fund of Funds Arrangements, Securities Act Release No. 10590 (Dec. 19, 2018) at 18-20, available at 
https://www.sec.gov/rules/proposed/2018/33-10590.pdf. 

18 See Office oflnvestor Education and Advocacy, SEC, Investor Bulletin: Private Placements Under Regulation D (Sept. 24, 
2014), available at https://www.sec.gov/oiea/investor-alerts-bulletins/ib privateplacements.html; Office of Investor 
Education and Advocacy, SEC, Investor Alert: Advertising/or Unregistered Securities Offerings (Sept. 23, 2013), available at 
https://www.sec.gov/investor /alerts/ia solicitation.pdf. 

19 See Clayton Speech, supra note 2. 

20 See, e.g., Jason Zweig, How We Should Bust an Investing Myth, Wall Street Journal (Sept. 20, 2019), available at 
https://www.wsj.com/articles/how-we-should-bust-an-investing-myth- l l 56899 l786?mod=hp lead pos8 
("[C]onventional valuation methods may overstate what private funds' venture holdings are worth. Often, several share 
classes are valued equally even though they aren't all entitled to the same payoffs."); Annie Palmer, WeWork's Valuation 
Would Fall Below $15 Billion in IPO, Down from $47 Billion Private Valuation, CNBC (Sept. 13, 2019), available at 

https://www.sec.gov/rules/proposed/2018/33-10590.pdf
https://www.sec.gov/oiea/investor-alerts-bulletins/ib_privateplacements.html
https://www.sec.gov/investor/alerts/ia_solicitation.pdf
https://www.wsj.com/articles/how-we-should-bust-an-investing-myth-11568991786?mod=hp_lead_pos8
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The risks for retail investors in the private market have been the same since Congress enacted the 

Securities Act and the Investment Company Act in the 1930s and 1940s.21 The Commission likewise 

has differentiated the regulatory treatment to account for these fundamental differences and risks. 

Overall, the current exempt offering framework aims to protect retail investors from the unique risks of 

private offerings, some deemed too harsh or difficult to bear, such as by requiring investors to meet 

minimum financial thresholds or limiting the amounts of their investments. 

We urge the Commission to keep these risks in mind in considering how to provide retail investors 

with access to private market investment opportunities. We discuss our specific recommendations 

regarding the accredited investor definition, general solicitation of exempt offerings, and private pooled 

investment vehicles in Sections II, III, IV.A, and IV.C below. 

C. Encourage Investor Protection By Increasing Retail Investor Access To Private Markets 

Through Regulated Funds 

Given the potential risks of private market offerings to retail investors, we recommend that the 

Commission encourage greater access to those offerings through regulated funds. Regulated funds 

provide investor protection through a professionally managed investment vehicle with a strong 

governance framework, subject to comprehensive regulation. 

Regulated funds must provide investors and prospective investors with the fund's prospectus 

containing key information, in plain English, in a standardized order and format.22 Further, the 

Investment Company Act, among other things, provides important safeguards requiring regulated 

funds to: confine their use ofleverage;23 restrict their transactions with affiliates;24 custody their assets 

h ttps:IIwww.cnbe.co m 12019 I 091 13 I wewo rk-makes-sweepin g-co rpo rate-governance-changes-ahead-of-ipo.h cm I. In 
addition, misleading performance and valuation claims by private funds in soliciting investors has been the subject of recent 
criminal actions, SEC civil litigation, and SEC enforcement activity. See United States v. Ahuja, Criminal Action No. 1: l 8-
cr-00328 (S.D.N.Y., filed May 9, 2019) ( charging defendant with securities fraud for deceptively mismarking performance 
of existing funds, in part to persuade prospective investors to invest in a fund), see also SEC v. Premium Point Investments 
LP, Litigation Release No. 24138 (May 9, 2018)( discussing a related civil action); In re Timothy S. Dembski, Securities Act 
Release No. 10329 (Mar. 24, 2017) (finding investment adviser committed fraud when soliciting investment in a hedge 
fund by providing misleading back-tested performance data). 

2 1 See SEC, What We Do, available at http://www.sec.gov labouclwhacwedo.shcml (stating chat the Securities Act "has two 
basic objectives: ( 1) require chat investors receive financial and ocher significant information concerning securities being 
offered for public sale; and (2) prohibit deceit, misrepresentations, and ocher fraud in the sale of securities."). 

22 See Section S(b)(2) of the Securities Acc. See also Forms N-lA and N-2. Closed-end funds are only required to provide 
prospectuses during their initial offering. Registration statements for open-end funds (Form N-lA) and closed-end funds 
(Form N-2), which include the prospectus, muse be filed on EDGAR. 

23 The Investment Company Act and related SEC and staff guidance strictly limit regulated funds' ability to use leverage. 
Generally speaking, open-end funds can borrow from a bank, provided there is at least 300 percent asset coverage. Closed
end funds may issue one class of debt, provided there is at least 300 percent asset coverage. They also may issue one class of 
preferred stock, provided there is at least 200 percent asset coverage. BDCs may issue debt, provided they have at least 1 SO 
percent asset coverage. See Sections 18 and 61 of the Investment Company Act. 

24 The Investment Company Act generally prohibits transactions between regulated funds and their affiliates, such as fund 
managers, a corporate parent of fund managers, or an entity under common control with fund managers. Among ocher 

https://www.cnbc.com/2019/09/13/wework-makes-sweeping-corporate-governance-changes-ahead-of-ipo.html
http://www.sec.gov/about/whatwedo.shtml
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with qualified custodians;25 diversify their holdings;26 retain fidelity bonds for their officers and 

employees to protect against larceny and embezzlement;27 obtain annual audits of their financial 

statements from independent accountants registered with the Public Company Accounting Oversight 

Board;28 and maintain certain books and records.29 The Investment Company Act also requires 

regulated funds value their assets pursuant to board-approved valuation procedures30 and disclose these 

values, along with their holdings, periodically.31 

In complying with these provisions, each fund must follow formalized practices pursuant to written 

policies and procedures reasonably designed to prevent federal securities law violations.32 Further, 

regulated funds are required to have a board of directors, which generally have at least a majority of 

members who are independent of the fund's manager.33 The board oversees the management, 

things, the Act prohibits transactions between regulated funds and affiliates buying for their own account. It also prohibits 
joint transactions between regulated funds and their affiliates. See Sections l 7(a), l 7(d), and 57 of the Investment 
Company Act. 

25 The Investment Company Act requires regulated funds to keep their assets separate from the assets of fund managers to 
protect against theft or misappropriation. See Section l 7(f) of the Investment Company Act. 

26 Regulated funds select whether to adhere to the diversification requirements of the Investment Company Act. If they do 
( and most do), with respect to 75 percent of their portfolio, no more than 5 percent may be invested in any one issuer. See 
Section 5(b) of the Investment Company Act. In addition, Subchapter M of the Internal Revenue Code provides regulated 
funds with an exemption from full corporate taxation only if they are diversified. Generally speaking, to be diversified 
under Subchapter M, a regulated fund may not invest more than 25 percent of its assets in the securities of any issuer. So, 
under Subchapter M , a regulated fund with no cash position must be invested in the securities of at least 12 issuers. The 
typical regulated fund invests in many more issuers - as of December 2018, the median number of stocks held by US 
equity mutual funds was 81. See ICI, 2019 Investment Company Fact Book, Appendix A, available at 
h ttps: / /www.icifactbook.org. 

27 See Section l 7(g) of the Investment Company Act and Rule l 7g-l thereunder. 

28 See Section 30(g) of the Investment Company Act. 

29 See Section 31 of the Investment Company Act. 

30 Regulated funds generally use market values to price portfolio securities for which market quotations are readily available. 
When market quotations are not readily available, such as for certain exempt offerings, regulated funds must price portfolio 
securities and all other assets using "fair value" as determined in good faith by the fund's board of directors. See Section 
2(a)( 41) of the Investment Company Act. We recognize that it may be difficult, if not impossible, for a regulated fund to 
value their investments in certain exempt offerings. We would expect, however, that regulated funds would choose their 
investments in a manner that allows compliance with these requirements. 

31 To meet periodic disclosure requirements, regulated funds must compute and provide their net asset value ("NAV") at 
least quarterly. More than 90 percent of closed-end funds calculate the value of their portfolios every business day, while 
others calculate their portfolio values weekly or on some other basis. See ICI, A Guide to Closed-End Funds (July 2019), 
available at https://www.ici.org/cef/background/bro g2 ce. Open-end funds must compute and disclose NAVs daily. See 
Rule 22c- l under the Investment Company Act. Open-end and closed-end funds also provide their holdings quarterly on 
Form N-PORT or N-CSR filings. BDCs provide their holdings on Form 10-Q or 10-K filings. 

32 Rule 38a- l under the Investment Company Act requires funds to adopt policies and procedures to prevent violations of 
the federal securities laws. See also Compliance Programs oflnvestment Companies and Investment Advisers, Investment 
Company Act Release No. 26299 (Dec. 17, 2003 ), available at https://www.sec.gov/rules/final/2016/33-10233.pdf. 

33 On most fund boards, independent directors make up at least 75 percent of its members. See ICI/IDC, Overview of Fund 
Governance Practices, 1994-2017, available at https://www.idc.org/pdf/pub 17 fund governance.pdf. 

https://www.icifactbook.org/
https://www.ici.org/cef/background/bro_g2_ce
https://www.sec.gov/rules/final/2016/33-10233.pdf
https://nam05.safelinks.protection.outlook.com/?url=https%3A%2F%2Fwww.idc.org%2Fpdf%2Fpub_17_fund_governance.pdf&data=02%7C01%7C%7C9e90bf48258a4da565c608d736c1c7d5%7C157aaf47a05a4f229ee07367b740ec6a%7C0%7C0%7C637038078224585579&sdata=ZPdyp3pAz8agNNX95pfA2fZe%2FNVoLuAjddh4Z5OJztk%3D&reserved=0
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operations and investment performance of the fund and is subject to state law duties of care and loyalty 

and has specified responsibilities under the Investment Company Act. 

The structure and protections offered by regulated funds has no equivalent in the private markets. As a 

result, a regulated fund can be helpful tool for providing retail investor access to private offerings with 

an overlay of governance and regulation. 

We discuss our recommendations for the Commission to encourage regulated funds as the vehicles 

through which Main Street investors can access private market growth in Section IV.B.l below. 

II. Modernize the Accredited Investor Definition 

The Commission requests comment on whether to modify the definition of accredited investor in 

several respects, including the income and net worth tests.34 Notably these thresholds have not been 

modified in any comprehensive manner for almost 40 years, and, as a result, the specific financial 

thresholds do not capture the same category of eligible investors originally targeted. We therefore 

recommend that, in modifying the accredited investor definition, the Commission prioritize capturing 

the pool of investors that the definition originally intended.35 

A. The Accredited Investor Definition Has Eroded 

The Commission created the accredited investor definition as a "keystone" of Regulation D exempt 

offerings.36 Regulation D established bright-line tests for individuals to qualify as accredited investors 

based on their income or net worth as follows: 

Any natural person who had individual income in excess of $200,000 in each of the two most recent 

years or joint income with that person's spouse in excess of $300,000 in each of those years and has a 

reasonable expectation of reaching the same income level in the current year. 

34 See Concept Release, supra note 2, at 54-60, Questions 20-32. 

35 We also recommend that the Commission modernize the definition of Qualified Institutional Buyer ("QIB") under Rule 
144A. See Concept Release, supra note 2, at 197-99. Specifically, the current QIB definition does not include some legal 
entities that otherwise meet the substantive requirements of Rule 144A (i.e., acting for its own account or the accounts of 
other QIBs and owning and investing on a discretionary basis at least $ 100 million in securities of unaffiliated issuers) from 
meeting the definition of QIB, solely on the basis oflegal form or organization. One way the Commission may consider 
modernizing the QIB definition would be to amend Rule 144A to clarify that the term "similar business trust" under 
subsection (a)(l)(H) includes any centrally managed trust that meets the substantive requirements of Rule 144A and is 
managed by a foreign or domestic bank or a professional investment manager that itself meets the QIB definition. Such 
amendments would create certainty that foreign mutual funds that are organized as trusts meet the QIB definition, just as 
foreign funds organized as corporations or partnerships already do under the rule. 

36 See Proposed Revision of Certain Exemptions from the Registration Provisions of the Securities Act of 1933 for 
Transactions Involving Limited Offers and Sales, Securities Act Release No. 6339 (Aug. 7, 1981 ). See also Regulation D 
Revisions, Securities Act Release No. 6758 (Mar. 3, 1988) ("Regulation D Revisions Release") ("A keystone of Regulation 
Dis the concept of the accredited investor."). 
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Any natural person whose individual net worth, or joint net worth with that person's spouse, exceeds 

$1 million.37 

Other than expanding the income test to include a joint income component and excluding the value of 

one's primary residence from the net worth calculation, the Commission has not revised the income 

and net worth tests since 1982.38 Consequently, general inflationary effects have expanded significantly 

the pool that qualifies as accredited investors.39 

Figure 1 illustrates this for the income test.40 The lower black line, which adjusts Adjusted Gross 

Income (AGI) for inflation, shows the proportion of returns that would have reported AGI over 

$200,000 if inflation had been zero. As seen, in this case, a much lower 1.2 percent of returns would 

have exceeded the $200,000 threshold in 2016. The difference between the top and bottom lines 

demonstrates that the proportion of households qualifying for accredited investor status is much higher 

now than in 1982 simply because of inflation. 

37 See Rule SOl(a) of Regulation D. 

38 See Regulation D Revisions Release, supra note 36; Net Worth Standard for Accredited Investors, Securities Act Release 
No. 9287 (Dec. 21, 2011 ), available at https://www.sec.gov/rules!final/2011 /33-9287.pdf. 

39 See, e.g., Statement of Professor Robert B. Thompson, Peter P. Weidenbruch Professor of Business Law, Georgetown 
University Law Center, at Hearings Before the House Subcomm. on Capital Markets and Government Sponsored 
Enterprises ( Sept. 13, 2012), available at https: //financialservices.house.gov /uploadedfiles/hhrg-112-bal 6-wstate
rthompson-20120913.pdf (noting that "measured as a percentage of the pool of individual taxpayers, the number of 
individuals whose income is above $200,000 is now [in 2012] 20 times larger than at the time of the enactment of 
Regulation D."). 

40 We do not generally report findings based on the joint income threshold for accredited investor status ($300,000), 
consistent with the Concept Release (see Concept Release, supra note 2, at 35-36 n.78). 

https://www.sec.gov/rules/final/2011/33-9287.pdf
https://financialservices.house.gov/uploadedfiles/hhrg-112-ba16-wstate-rthompson-20120913.pdf
https://financialservices.house.gov/uploadedfiles/hhrg-112-ba16-wstate-rthompson-20120913.pdf


Figure 1 
Inflation Has Moved Many More Tax Returns over the $200,000 Income Threshold 

Percentage of tax returns reporting Adjusted Gross Income of $200,000 or more, tax years 1982–2016 

Note: Data from 1982 through 2015 are from Justin Bryan, “High-Income Tax Returns for Tax Year 2015,” Statistics of Income 
Bulletin, Internal Revenue Service (Fall 2018), available at https://www.irs.gov/pub/irs-soi/soi-a-hint-id1806.pdf. Real data for 
2016 were derived by ICI computation of IRS data using IRS' method for estimation. IRS 2016 nominal data are from SOI individual 
income tax returns tables, available at https://www.irs.gov/statistics/soi-tax-stats-individual-high-income-tax-returns#_tables.  
Data for CPI-U are from the Bureau of Labor Statistics, available at https://www.bls.gov/data/.     
Sources: ICI analysis using data from IRS Statistics of Income and Bureau of Labor Statistics.  
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--

Similarly, the Commission staff found that 1.8 percent of US households qualified as accredited 

investors in 1983,41 whereas 13 percent of US households qualified in 2016.42 In other words, the 

Commission estimates that qualification has expanded from fewer than one in SO households to greater 

than one in eight. 

41 See SEC Staff, Report on the Review of the Definition of"Accredited Investor" (Dec. 18, 2015) at 105, tbl. 10.5, available at 
https: //www.sec.gov lfiles/review-definition-of-accredited-investor-12-18-2015.pdf ("2015 Staff Report") ( using 1983 
Survey of Consumer Finances (SCF) data). The unit of analysis in the SCF is a household, and the Commission discusses 
some limitations of SCF data in the Concept Release at 35-36, n.78. 

42 See Concept Release, supra note 2, at 36, tbl. 3. 

https://www.irs.gov/pub/irs-soi/soi-a-hint-id1806.pdf
https://www.irs.gov/statistics/soi-tax-stats-individual-high-income-tax-returns#_tables
https://www.bls.gov/data/
https://www.sec.gov/files/review-definition-of-accredited-investor-12-18-2015.pdf
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Our independent analyses of household finances using SCF data over the period from 1983 to 2016 are 

consistent with the conclusions of the Commission staff.43 As summarized in Figure 2: 

In 1983, 0.6 percent of US households qualified as accredited investors based on income and 1.7 

percent based on net worth.44 Because some households would have qualified by either test, we 

estimate that overall, 1.8 percent of households qualified in 1983. 

In 2016, because the Commission has not adjusted the tests for inflation, 8.1 percent of 

households qualified based on income and 8.9 percent on net worth. Overall, we find 11.8 

percent of households qualified under either test in 2016. 

If the test thresholds had been adjusted for inflation from 1983 to 2016, between 1.9 and 2.2 

percent of households would have qualified based on income, and between 4.7 and S.6 percent 

based on net worth. Overall, we estimate that between 5.0 and 6.0 percent of households would 

have qualified for accredited investor status had the Commission adjusted the tests for inflation -

about half as many households that qualified in 2016 under the unadjusted tests. 

We also estimate what the income and net worth tests would have been in 2016 if the same percentage 

of US households were to qualify as accredited investors then as qualified in 1983. The individual 

income threshold would have been roughly $1.2 million, and the net worth threshold would have been 

$5.9 million.45 Using these test thresholds, 1.8 percent of households would have qualified overall as 

accredited investors in 2016.46 

43 See infra Figure 2. Differences between our estimates and those that the Commission provides in the Concept Release are 
explained by our use of 2016 household income and net worth data as reported, compared with Commission use of that 
data adjusted for inflation to 2019. 

44 The Commission staff estimates that 0.5 percent of households qualified based on the income threshold and that 1.7 
percent qualified based on net worth in 1983, which pre-dates the joint income qualification. Overall the Commission staff 
estimates that 1.8 percent of US households qualified under either test. See 201 S Staff Report, supra note 41, tbls. 10.1, 
10.2 & 10.S. 

45 Excluding home equity. 

46 We estimate that 0.8 million households would have qualified under the income test, and 2.1 million households under 
the net worth test; as with elsewhere in this table, because some households are eligible by either standard, overall 2.3 
million households would have qualified as accredited investors in 2016. 



Figure 2 
Accredited Investor Thresholds in 1983 and 2016 

Under current thresholds   Number of qualifying 

households  

Qualifying households as a percentage 

of US households   (nominal dollar values) 1983 

  Income of $200,000 or more 0.5 million 0.6% 

  Net worth of $1 million or more  1.4 million 1.7% 

            

  Overall    1.5 million 1.8% 
            
  (nominal dollar values) 2016     

  Income of $200,000 or more 10.2 million 8.1% 

  Net worth of $1 million or more  11.3 million 8.9% 

    (excluding home equity)      

            

  Overall    14.9 million 11.8% 
            

Conditional on 1983 thresholds being indexed for inflation to 2016    

  (real dollar values) 2016     

  Income of $200,000 or more     

    PCE  $433,500  2.8 million 2.2% 

    CPI-U $497,000  2.4 million 1.9% 
  Net worth of $1 million or more  

(excluding home equity)   

    PCE $2,167,500  7.1 million 5.6% 

    CPI-U $2,485,000  5.9 million 4.7% 

            

  Overall        

    PCE   7.6 million 6.0% 

    CPI-U   6.3 million 5.0% 

            

Conditional on percentage of households being maintained at 1983 levels    

  (nominal dollar values) 2016     

  Income of $1,195,900 or more 0.8 million 0.6% 

  Net worth of $5,886,500  or more  2.1 million 1.7% 

    (excluding home equity)      

            

  Overall    2.3 million 1.8% 

Sources: ICI tabulations of Survey of Consumer Finances data, available at https://www.federalreserve.gov/econres/scfindex.htm; 
calculation of inflation based on data for CPI-U from the Bureau of Labor Statistics, available at https://www.bls.gov/data/; and 
data for the PCE from the Bureau of Economic Analysis, available at https://www.bea.gov/data/personal-consumption-
expenditures-price-index.  
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B. Update the Accredited Investor Definition 

We therefore recommend that the Commission modernize the accredited investor definition to adjust 

the income and net worth thresholds for inflation since 1982. Further, we recommend instituting a 

requirement that the thresholds be re-adjusted for inflation every five years. This approach would be 

https://www.federalreserve.gov/econres/scfindex.htm
https://www.bls.gov/data/
https://www.bea.gov/data/personal-consumption-expenditures-price-index
https://www.bea.gov/data/personal-consumption-expenditures-price-index
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consistent with that under the Investment Advisers Act for the "qualified client" definition.47 

Alternatively, the Commission could set the thresholds to encompass the same percentage of US 

households as the accredited definition did in 1982. The Commission also could add a threshold based 

on the amount of investments that an investor owns, similar to one of the tests in the definition of 

"qualified purchaser" under the Investment Company Act.48 

We do not believe that the Commission should alter the accredited investor definition with simply a 

goal "to expand the pool of sophisticated investors."49 Rather, the guiding principle for the 

Commission must be modernizing the definition consistent with investor protection. 

We recommend that the Commission not permit individual investors that are advised by registered 

financial professionals to be considered accredited investors. We acknowledge the potential value of 

recommendations by registered investment advisers and broker-dealers for retail investors; however, for 

investments in the private markets we believe that an additional layer of substantive protection, such as 

that provided under the Investment Company Act, is necessary to ensure adequate investor 

protection.50 Not only are investment advisers to a regulated fund registered under the Investment 

Advisers Act of 1940,51 but also the fund is subject to the Investment Company Act and the Securities 

Act. 

47 See Section 205( e) of the Investment Advisers Act. Generally, we recommend chat the accredited investor, qualified 
client, and qualified purchaser definitions all be adjusted for inflation in a methodologically consistent way in order to 
preserve each standard in relative proportion to its role. In addition to the erosion of the accredited investor definition, the 
qualified purchaser has also eroded from inflation since its introduction in 1996. We estimate chat to adjust for inflation 
measured by either the PCE or CPI-U indices, the Commission should increase the $5 million investment threshold for 
qualified purchasers to between $7.4 million (PCE) and $7.9 million ( CPI-U). 

48 Individual investors can meet the qualified purchaser test by owning not less than $5 million in investments. See Section 
2(a)(5 l) of the Investment Company Acc. The Commission previously proposed but did not adopt a similar test chat 
individuals would need to satisfy to invest in certain private pooled investment vehicles relying on Rule 506. See 
Prohibition of Fraud by Advisers to Certain Pooled Investment Vehicles; Accredited Investors in Certain Private 
Investment Vehicles, Investment Advisers Act Release No. 2576 (Dec. 27, 2006), available at 
h ttps: //www.sec.gov/ rules/pro posed/2006 /33-87 66.pdf. 

49 See Concept Release, supra note 2, at 57, Question 27. 

50See Regulation Best Interest: The Broker-Dealer Standard of Conduct, Securities Exchange Act Release No. 86031 (June 
5, 2019), available at hccps://www.sec.gov/rules!final/2019/34-86031.pdf. ICI generally supported Regulation Best 
Interest. See Letter of Paul Schott Stevens, President and CEO, ICI, to Brent J. Fields, Secretary, SEC, available at 
hccps://www.sec.gov/comments/s7-07- l 8/s70718-4 l 84208-172550.pdf. Our support for Regulation Best Interest was in 
the context of the investment opportunities that were available to retail investors at the time of the rulemaking. If the 
Commission were to expand the ability of retail investors to access exempt offerings, we would consider whether to 
recommend additional measures to protect investors. See also Commission Interpretation Regarding Standard of Conduct 
for Investment Advisers, Investment Advisers Act Release No. 5248 (June 5, 2019) ("Investment Adviser Interpretation"), 
available at https://www.sec.gov/rules/interp/2019/ia-5248.pdf. 

51 Managers ofBDCs with less than $25 million of assets under management are not subject to the Investment Advisers 
Act. See Section 203A(a)(2)(A) of the Advisers Act. See also Item 2.A.( 6) of Part lA of Form ADV. For purposes of chis 
letter, we limit our discussion to managers ofBDCs chat have at least $25 million of assets under management and 
managers of registered open-end and closed-end funds, all of whom are subject to the Investment Advisers Act. 

https://www.sec.gov/rules/proposed/2006/33-8766.pdf
https://www.sec.gov/rules/final/2019/34-86031.pdf
https://www.sec.gov/comments/s7-07-18/s70718-4184208-172550.pdf
https://www.sec.gov/rules/interp/2019/ia-5248.pdf
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As the Commission itself states, being advised by a financial professional historically has not 

substituted for the protections of the Securities Act or the Investment Company Act. 52 For example, 

exempt issuers do not make standardized or public disclosures concerning material facts about their 

businesses, such as valuation and performance - making it difficult for retail investors or their financial 

professionals to evaluate or compare the offering.53 Further, registered financial professionals, even if 

they are working in an investor's best interest or a fiduciary capacity, can vary in their levels of financial 

sophistication and knowledge.54 For riskier exempt offerings that provide less information in the public 

domain, it may be difficult for many financial professionals to evaluate the offering and difficult for the 

investor to assess the work of the financial professional.55 

We also believe that having financial professionals advise individual investors who do not have 

sufficient income or net worth to meet the current definition of accredited investor raises concerns 

about economies of scale and adverse selection. While larger or institutional investors with research 

staffs and large pools of capital to offer can access the more-attractive investment opportunities and 

negotiate pricing, rights, and access to information, smaller individual investors and their financial 

professionals only may be able to access less-attractive opportunities, without the expertise to properly 

evaluate those investments. 

Therefore, rather than permitting individual investors that are advised by registered financial 

professionals to access private market offerings, the Commission should remove certain regulatory 

barriers to facilitate closed-end fund investment in private offerings. In addition to fund advisers being 

subject to the Investment Advisers Act, the Securities Act and Investment Company Act impose critical 

52 See Concept Release, supra note 2, at 5 7, Question 27. 

53 See Rey Mashayeki, Doesn't Pass the Smell Test: Investors Question Recent Developments at WeWork Ahead of !PO, Fortune 
(July 25, 2019), available at hccps://forcune.com/2019/07/25/wework-ipo-adam-neumann-ceo/ (noting chat a private 
company has profitability and corporate governance issues - "something chat may not be of great concern to private 
investors, but is a trickier sell in the public markets."). 

54 In addition, analysis of regulatory records has raised questions about the conduce of broker-dealers chat more typically sell 
private offerings to individual investors. The Wall Street Journal reported last year chat brokers who sold private offerings 
to individuals were more likely to work at firms with a negative disciplinary history. Jean Eaglesham and Coulter Jones, 
Firms with Troubled Brokers Are Often Behind Sales of Private Stakes, Wall Street Journal (June 24, 2018), available at 
h ttps:I/www.wsj.com/articles /firms-wich-croubled-brokers-are-ofcen-behind-sales-of-privace-scakes-15298 3 8000 (" [T] he 
Journal identified over a hundred firms where 10% to 60% of the in-house brokers had three or more investor complaints, 
regulatory actions, criminal charges or ocher red flags on their record - significant oucliers in the investment 
community."). See, e.g., In re Advanced Equities, Inc., Dwight 0. Badger & Keith G. Daubenspeck, Securities Act Release 
No. 9362 ( Sept. 18, 2012), available at https://www.sec.gov/litigation/admin/2012/33-9362.pdf ( alleging broker-dealer 
and investment adviser misstatements and omissions during a private equity offering on behalf of a non-public alternative 
energy company). 

55 See Mark Schoeff,Jr., Advisers May Not Be Equipped to Help Clients Navigate Private Markets, Investment News (Aug. 9, 
2019), available at https://www.investmentnews.com/ ("Advisers may be relied upon as intermediaries if more of their 
clients become eligible to buy private placements. But there's no guarantee chat they'll know any more than their clients do 
about often complex, risky and illiquid private equity and hedge funds and other private vehicles."). 

https://fortune.com/2019/07/25/wework-ipo-adam-neumann-ceo/
https://www.wsj.com/articles/firms-with-troubled-brokers-are-often-behind-sales-of-private-stakes-1529838000
https://www.sec.gov/litigation/admin/2012/33-9362.pdf
https://www.investmentnews.com/
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investment protection obligations on regulated funds and their advisers. This combination provides the 

robust investor protections needed if retail investors are granted greater access to exempt offerings.56 

III. General Solicitation for Exempt Offerings 

The Commission requests comment on a number of ideas that expand exempt issuers' use of general 

solicitation. The Commission asks generally about revising the exempt offerings framework to focus 

on investor protections at the time of sale rather than at the time of offer.57 The Commission also 

requests comment on the investor protection measures of Rule 506(c) of Regulation D, which permits 

some exempt issuers to advertise generally but limit sales to accredited investors.58 At the same time, 

the Commission requests comment on several ideas that would have the effect of blurring the lines 

between public and private offerings, including by allowing non-accredited investors to purchase 

securities in exempt offerings.59 

As discussed below, the premise for allowing general solicitation for exempt offerings has been that 

those offerings are limited to sophisticated investors. Especially if general solicitation is allowed for 

exempt offerings not limited to sophisticated investors, we recommend that the Commission put in 

place measures to reduce the potential for investor confusion and even misleading solicitations. 

A. General Solicitation for Exempt Offerings Presents Risks for Unsophisticated 
Investors 

Exempt offerings present different risks from public offerings. When the Commission adopted Rule 

506(c) of Regulation D to permit general solicitation for some exempt offerings, it purposely 

maintained the requirement that only sophisticated investors could purchase those offerings. In 

considering amendments to Rule 506(c), the Commission declined to adopt several recommended 

investor protection measures, including requiring standardized private fund performance. It reasoned 

that those measures were not necessary because only relatively sophisticated investors could purchase 

506( c) offerings.60 The premise for such regulatory treatment - the sophisticated nature of the 

investors - would evaporate if the Commission were to expand the ability of retail investors to purchase 

these securities. 

The Commission must help retail investors understand the distinctions - both risks and rewards - of 

different types of investments. General solicitation by private funds particularly can be confusing 

56 See infra Section IV.B (discussing recommendations for regulated funds). 

57 See Concept Release, supra note 2, at 25, Question 5. 

58 Id. at 82, Question 33. 

59 Id. at 85, Question 44. 

60 See Amendments to Regulation D, Form D and Rule I 56, Securities Act Release No. 94 I 6 (July I 0, 2013) ("2013 
Proposing Release") at 84-85, available at https://www.sec.gov/rules/proposed/2013/33-9416.pdf 

https://www.sec.gov/rules/proposed/2013/33-9416.pdf
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because the distinctions between regulated funds and private funds are not always apparent to the 

public or the press.61 

B. Adopt Measures to Mitigate Investor Confusion 

We therefore recommend that the Commission adopt certain measures designed to mitigate investor 

confusion and the potential for misleading solicitations.62 

First, the Commission should adopt a rule for private funds similar to Securities Act Rule 156 that 

would make it unlawful for any person to use sales literature that is materially misleading in connection 

with the offer or sale of interests in private funds, as the rule currently does for investment companies. 

In 2013, the Commission seemed to agree with this sentiment, suggesting that "private funds should 

now be considering the principles underlying Rule 156 to avoid making fraudulent statements in their 

sales literature."63 We recommend that the Commission explicitly prohibit these practices for private 

funds.64 The protections afforded by Rule 156 are equally important for investors in private funds, 

including prohibitions against misleading representations about performance and unwarranted or 

partially explained comparisons to other investment vehicles or to indexes. 

The Commission also should develop a rule to standardize private fund performance advertising 

similar to Securities Act Rule 482, which regulates mutual fund performance advertising.65 While we 

61 One example of public confusion about types of regulated and private funds occurred in 2012, when the United States 
Attorney's Office in the Southern District of New York issued a press release reporting that a defendant who "served as 
Chairman of the Advisory Board of Praetorian Global Fund Ltd. ('Praetorian'), a professional mutual fund," had pleaded 
guilty to securities fraud. See Press Release, U.S. Attorney's Office, S.D.N.Y., Florida Businessman Sentenced in Manhattan 
Federal Court to 11 Years in Prison in Connection with $13 Million Fraud Scheme Involving Phony Facebook and Groupon 
Stock (June 21, 2013), available at https://www.justice.gov/ usao-sdny/pr /florida-businessman-sen tenced-manhattan
federal-court- l l-years-prison-connection-13. The fund at issue, however, was not a mutual fund, but, as described by the 
SEC in its press release about the related civil litigation, "a newly minted hedge fund." See SEC Litigation Release No. 
22160 (Nov. 17, 2011 ), available at https://www.sec.gov/news/press/201 l /2011-245.htm. 

62 We recommend that the Commission adopt restrictions for private fund advertising beyond the anti-fraud requirements 
of Section 206( 4) of the Investment Advisers Act and Rule 206( 4)-8 thereunder. If those regulations alone were enough to 
dispel investor confusion and prevent misleading solicitation, then the myriad rules and staff guidance applicable to 
regulated funds that the Commission and staff as well as FINRA have developed over decades would not be necessary. 

63 See 2013 Proposing Release, supra note 60, at 78. 

64 Alternatively, if the Commission finds such a prohibition to be unnecessary for private funds, we recommend that the 
Commission consider if it is also unnecessary for regulated funds. Particularly, if the Commission determines that no 
additional content restrictions are necessary to private fund advertisements for Rule 506(c) offerings, then it also should 
consider the necessity of restrictions currently applicable to sales material for mutual funds and other registered investment 
companies that is only available to institutional investors. 

65 See Covered Investment Fund Research Reports, Securities Act Release No. 10580 (Nov. 30, 2018) at 57-58, available at 
https://www.sec.gov/rules/final/2018/33-10580.pdf ( agreeing that comparing mutual fund performance is a significant 
consideration for investors and requiring that research reports that include open-end fund performance must present this 
information in accord with Rule 482). 

https://www.justice.gov/usao-sdny/pr/florida-businessman-sentenced-manhattan-federal-court-11-years-prison-connection-13
https://www.justice.gov/usao-sdny/pr/florida-businessman-sentenced-manhattan-federal-court-11-years-prison-connection-13
https://www.sec.gov/news/press/2011/2011-245.htm
https://www.sec.gov/rules/final/2018/33-10580.pdf
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Figure 3 
Comparison of Schedule TO Requirements with Form N-23-C 

Requirement Schedule TO Form N-23-C 

Summary of 
Tender/ 
Repurchase 
Offer 

A term sheet is required. N/A 

Information 
about 
Tender/ 
Repurchase 
Offer 

The full terms of the tender offer, 
including:   

• amount to be repurchased;  

• how long shareholders have to 
tender;  

• any applicable redemption or other 
fees;   

• how and when redemption 
proceeds will be paid; and 

• other terms of the tender offer 
(e.g., a description of pro rata 
purchases and circumstances in 
which the fund may suspend or 
postpone a tender). 

The terms of the repurchase offer, 
including: 

• a statement that the fund is 
repurchasing securities at NAV; 

• fees applicable to the repurchase; 

• the repurchase offer amount; 

• dates of the repurchase request 
deadline, pricing date, and 
repurchase pricing date; 

• procedures for tendering shares or 
modifying/withdrawing previous 
tenders; 

• a description of pro rata purchases; 

• circumstances in which a fund may 
suspend or postpone a repurchase 
order; and 

• the NAV/market price of the fund’s 
shares.  

Purpose of 
Tender/ 
Repurchase 
Offer 

A description of the purpose of the tender 
offer. 

N/A 

Affiliated 
Transactions 

A description of certain affiliated 
transactions and significant corporate 
events over the past 2 years, and any 
agreements involving the fund’s securities. 

N/A 

Source and 
Amount of 
Tender/ 
Redemption 
Proceeds  

A description of where the tender offer 
proceeds will come from. 

N/A 

Engaged 
Parties 

Disclosure of all advisers or solicitors the 
fund has engaged with respect to the 
tender offer. 

N/A 

Financial 
Statements 

Audited financial statements for the last 
two years and unaudited financial 
statements for the most recent fiscal 
quarter. 

N/A 
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1COMPLIANCE COST SURVEY

Appendix A- Excerpts from ICI's Compliance  
Cost Survey 2017 
Survey Notes
ICI conducted this survey during April 2017; 42 fund complexes provided survey responses. The participating 
complexes manage approximately $7,092,852,204 of long-term mutual fund assets,1 representing about  
49.5 percent of open-end funds.

Survey Results

1. Has your fund complex experienced an increase in compliance costs over the past five years as the 
result of new regulations and regulatory expectations (e.g., money market reform, FATCA, DOL 
fiduciary rule, distribution in guise, report modernization, liquidity risk management program 
rule)?

2. By what percentage have your costs increased over the past five years?

Members reported an estimated 20 percent median increase in compliance costs over the past five years.2, 3

1 Long-term assets as of March 31, 2017.

2 The median increase in compliance costs is among 35 members that were able to quantify the percentage by which compliance 
costs had increased over the past five years.

3 In comparison, over the five-year period from December 2011 to December 2016, consumer prices, as measured by the personal 
consumption expenditure index, rose 6.3 percent and the employment cost index for professional, scientific, and technical sectors 
rose by 8.7 percent.

Yes

97.70%

No

2.30%

42 RESPONDENTS



2   COMPLIANCE COST SURVEY

3. What particular area(s) have been the main drivers in increasing compliance costs? Please rank the 
drivers listed below by impact on increasing costs (1 being the highest and 6 being the lowest):

4. Do you outsource specific functions (e.g., fund accounting, custodial, transfer agent)?

Drivers
1  

(highest) 2 3 4 5
6  

(lowest)
Rating 

average
Response 

count

Compliance with new regulations 
(e.g.,development and board approval of policies 
and procedures, development of controls, staff 
training) related to all areas within the fund 
complex (e.g.,compliance, fund accounting/
administration, transfer agent).

18 8 11 4 1 0 2.10 42

Technology to support compliance with 
regulations 14 10 6 4 3 5 2.69 42

Use of vendors or outside software to support 
compliance with regulations 6 17 3 7 6 3 2.98 42

Increased oversight of intermediaries 5 2 12 8 11 4 3.71 42

Increased oversight of vendors 2 7 12 7 6 8 3.76 42

Increase in staff to support compliance 
initiatives 5 9 9 6 8 5 3.43 42

answered question 42

skipped question 1

Yes

96.30%

No

4.70%

42 RESPONDENTS



3COMPLIANCE COST SURVEY

5. What functions do you outsource (check all that apply)?

6. Over the past five years, have vendors increased their charges for services provided, citing higher 
compliance costs?

7. Please indicate the percent increase in cost by function.

Compliance

Custodial

Fund accounting/Fund administration

Transfer agent

Other 

96.7%

13.30%

80.0%

83.30%

40.0%

30 RESPONDENTS

Yes

75.0%

No

25.0%

40 RESPONDENTS

30 RESPONDENTS

Compliance

Custodial

Fund accounting/Fund administration

Transfer agent

Other 

13.13%

34.88%

16.40%

17.09%

45.86%




