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to use Form N-3 to register variable annuity contracts funded by separate accounts registered
with the SEC as management investment companies.3

Committee member companies also issue several types of non-variable annuity contracts
registered with the SEC as securities on Form S-1 or S-3. These contracts include:

EVERSHEDS
SUTHERLAND

¢ market value-adjusted fixed annuity contracts (MVAs), which guarantee an
interest rate for assets that remain invested for a specified period(s) and adjust
proceeds payable to contract owners who make a withdrawal or surrender prior
to the end of the specified period, in order to reflect changes in prevailing
interest rates;

e certain index-linked annuity contracts that credit interest based on the
performance of one or more referenced securities or indices and provide some
level of downside protection; and

e contingent deferred annuity contracts that insure the contract owner against
outliving specified assets held by the owner in an associated mutual fund,
brokerage or investment advisory account.

Unlike variable contracts, these non-variable insurance contracts do not pass through the
investment performance of the insulated insurance company separate accounts funding the
contracts to contract owners. Instead, the contract values, benefits and guarantees provided by
these contracts are paid out of assets held in the insurance company’s general account or a non-
unitized separate account. As result, these insurance contracts are not investment company
securities required to be registered under the 1940 Act and are not eligible to register under the
1933 Act on Form N-3 or Form N-4 for variable annuity contracts. Due to the absence of a
registration form designed to specifically accommodate these non-variable annuity contracts,
insurance company issuers must register them under the 1933 Act on Form S-1 or S-3.

II. The FAST Act Release

In the FAST Act Release, the Commission identifies the modernization and simplification
of the disclosure requirements of Regulation S-K as a primary goal of the proposed
amendments. The proposed addition of paragraph (b)(10)(iv) to Item 601 of Regulation S-K
supports that goal by permitting registrants, including insurance companies that register non-
variable insurance contracts on Form S-1 and S-3, to omit confidential information from material
contracts filed as exhibits without requiring them to file a request for confidential treatment with
the SEC. The proposed relief would be subject to the conditions that the confidential information
omitted from the exhibits (1) is not material* and (2) would be competitively harmful if publicly
disclosed Although registrants relying on proposed paragraph (b)(10)(iv) of Item 601 would no
longer need to file requests for confidential treatment of information redacted from material

3 Committee members that offer variable life insurance policies register those policies on Form N-6. Some

older variable life insurance policies, which the sponsoring company no longer offers for sale to new policy
owners, continue to be registered with the SEC on Form S-6. Form N-6 replaced Form S-6 as the 1933 Act
registration form for variable life insurance policies funded by separate accounts registered with the SEC as
unit investment trusts in 2002. .

4

FAST Act Release, 82 Fed. Reg. at 51021. For purposes of construing the “not material” condition of
proposed paragraph b 10 iv toItem 601 of Regulation S-K, the Committee notes that the Commission
interprets the term “material” to mean material to an investment decision. See id. at 51002 n. 188. That
interpretation is consistent with the definition of the term “material” in Rule 405 under the 1933 Act, which
when used in qualifying a requirement to provide information means information ™ . . . to which there is a
substantial likelihood that a reasonable investor would attach importance in determining whether to
purchase the security registered.”



EVERSHEDS
SUTHERLAND

Mr. Brent J. Fields
December 21, 2017
Page 3

contract exhibits the registrant would continue to be responsible for ensuring that all material
information in the exhibits has been disclosed.5

Further a registrant relying on proposed paragraph (b)(10)(iv) would be required to
provide an analysis justifying its omission of the redacted information from an exhibit(s) upon
request by the SEC staff. The Commission noted in the FAST Act Release that such an analysis
if requested by the SEC staff, would be substantially the same as the analysis that registrants
are currently required to provide for confidential treatment requests submitted pursuant to Rule
406 under the 1933 Act or Rule 4b- under the Securities Exchange Act of 1934.6

The Committee generally applauds the Commission’s efforts to modernize and simplify
the disclosure requirements in Regulation S-K and reduce the costs and burdens placed on
registrants through its proposed amendments in the FAST Act Release and its other rulemaking
initiatives. The Committee also welcomes the opportunity to respond more specifically to the
Commission’s request for public comment in the FAST Act Release regarding (1) whether
registrants should be permitted to omit confidential information from exhibits filed pursuant to
Item 601(b)(10) of Regulation S-K that is both (i) not material and (ii) competitively harmful if
publicly disclosed, without submitting a request for confidential treatment and (2) whether the
Commission should amend “investment company forms” to permit investment companies to
omit confidential information from exhibits.

The ommittee supports the ommission’s proposal to provide relief from the
re uirement to submit re uests for confidential treatment of information
omitted from material contracts filed as exhibits in response to tem 601 of
Regulation S-K.

As the Commission acknowledges in the FAST Act Release registrants must often incur
substantial legal expenses when they need the assistance of outside counsel to prepare
confidential treatment requests.” However legal expenses are just a part of the total cost
insurance companies and other registrants incur in connection with submitting requests for
confidential treatment to the SEC. Those expenses do not take into account the substantial time
and effort a registrant’s employees must dedicate to preparing requests for confidential
treatment. This includes preparing and assembling documents submitted with such requests
and filing requests with the SEC as well as preliminary and follow-up discussions with the SEC
staff to ensure filing requirements are met.

Currently requests for confidential treatment of information in a material contract
exhibit are filed with the SEC under Rule 406 of the 1933 Act (“Rule 406 Request(s)”).8
However Rule 406 Requests cover only information omitted from the material contract exhibit
because the exhibit itself is the only item required to be filed under the 1933 Act.? Rule 406
Requests do not afford confidential treatment to supplementary materials associated with
making a Rule 406 Request such as the letter requesting confidential treatment itself and any
emails or other written correspondence between the SEC staff and the registrant pertaining to
the Rule 406 Request. Those supplementary materials often include discussion of commercial,

5> Consistent with the procedures registrants currently follow when submitting requests for confidentjal
treatment to the SEC staff, registrants relying on proposed paragraph (b)(10)(iv) of Item 601 would be

required to: (1) mark the exhibit index in the registration statement to indicate that portions of an exhibit(s)
have been omitted; (2) include a prominent statement on the first page of each redacted exhibit that
information in marked sections of the exhibit has been omitted; and (3) indicate where information has been
omitted from the exhibit with brackets.

6 FAST Act Release, 82 Fed. Reg. at 51004 n. 199,
7 Id. at 51021.

8 See Confidential treatment of information filed with the Commission, 16 C.F.R. § 230.406 (setting forth the
procedure for requesting confidential treatment of information required to be filed with the Commission

under the 1933 Act).
9See 16 C F R.§230.406(1)(a).
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financial or other sensitive information that registrants making Rule 406 Requests want kept
confidential.

To obtain confidential treatment of supplementary materials associated with making a
Rule 406 Request, registrants also must also file a separate request for confidential treatment
under Rule 83 of the 1933 Act.!9 As such, a request for confidential treatment of information
omitted from a material contract filed as an exhibit to a registration statement often involves
submitting two separate requests for confidential treatment to the SEC. One request for
confidential treatment would be filed under Rule 406 to address information omitted from the
material contract filed as exhibit, while another request would be filed under Rule 83 to address
the Rule 406 request itself and any associated written communications with the SEC staff.
Preparation and submission to the SEC of such requests for confidential treatment under Rule 83
can result in significant additional costs for registrants.

The Committee believes the Commission’s proposed addition of paragraph (b)(10)(iv) to
Item 601 of Regulation S-K strikes an appropriate balance between the interests of reducing the
costs and burdens placed on registrants in submitting confidential treatment requests to the SEC
while ensuring all material information continues to be provided in material contract exhibits. As
discussed above, the addition of proposed paragraph (b)(10)(iv) should result in significant cost
savings to registrants because it will obviate the need to prepare and file, in many cases two
different requests for confidential treatment. However, proposed paragraph (b)(10)(iv)
maintains the same level of substantive protection for investors because it continues to require
registrants to include all material information in their material contract exhibits, and only allows
registrants to omit information that is both (1) not material and (2) competitively harmful if
publicly disclosed. In addition, the SEC staff may, at its discretion, review redacted material
contract exhibits and request that registrants provide unredacted copies of the exhibits. As
noted above the SEC staff may also request that registrants provide an analysis of why the
redacted information meets the conditions of proposed paragraph (b)(10)(iv). The prospect of
SEC staff review and request for analysis of compliance with the conditions of proposed
paragraph (b)(10)(iv) should act as a strong deterrent against registrants failing to carefully
examine whether information redacted from a material contract exhibit(s) meets the paragraph
(b)(10)(iv) conditions.

IV. Th Commission shoul provi similarr li fforinsuranc compani s issuing
variabl insuranc contracts as w Il as for issu rs of oth r investment company
s curities.

Insurance companies that register variable annuity contracts with the SEC are also
required to file material contracts as exhibits to their Form N-3 or Form N-4 registration
statements. Form N-3 requires insurance companies to file as an exhibit(s) “Copies of all other
material contracts not made in the ordinary course of business which are to be performed in
whole or in part at or after the date of filing of the registration statement . . .”* Form N-4
includes substantially the same requirement.!? In this respect, the Form N-3 and Form N-4
requirements are both substantially the same as the requirements Form S-1 or Form S-3
registrants must meet pursuant to Item 601(b)(10) of Regulation S-K. In addition, insurance
companies that file Form N-3 or Form N-4 registration statements and request confidential
treatment of information in material contracts filed as exhibits (and of supplementary material
related to those requests) are subject to the same requirements governing those requests and

10 See Confidential treatment procedures under the Freedom of nformation Act, 17 C.F.R. § 200.83 (setting
forth the procedure for requesting confidential treatment for supplemental information not Fequired to be

submitted to the Commission).

1! See Item 29(b)(11) to Form N-3.
12 See Item 24(b)(8) toForm N-4.
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the same costs and burdens in preparing the requests as registrants that file on Form S-1-and S-
3_13

As such, the compelling reasons discussed above for providing the proposed relief to
Form S-1 and S 3 registrants apply equally to insurance companies that file Form N-3 and N-4
registration statements. Because there does not appear to be any basis to treat insurance
companies that register variable annuity contracts on Form N-3 or N-4 differently than Form S-1
and S-3 registrants, and because of the significant cost savings that would be achieved in
extending comparable relief to Form N-3 and N-4, the Committee respectfully recommends that
the Commission extend comparable relief to insurance companies that register variable annuity
contracts with the SEC.

The Committee notes that were the Commission to amend Forms N-3 and N-4 to provide
relief comparable to the relief contemplated by proposed paragraph (b)(10)(iv) to Item 601 of
Regulation S-K, the Commission would need to modify not only the item requirement in each
registration form requiring the filing of material contracts as exhibits, but also a separate item
requirement in each registration form requiring the filing of reinsurance agreements as
exhibits 4 Form S-1 and S-3 registrants would in appropriate circumstances file reinsurance
agreements as exhibits in response to the material contract exhibit requirement of Item
601(b)(10) of Regulation S-K. In the case of registered variable annuity contracts, insurers file
reinsurance agreements as exhibits in response to a separate item requirement in both Form N-
3 and Form N-4 that specifically requires the filing of those agreements.

For the same reasons, the Commission should provide similar relief to insurance
companies that register variable life insurance policies on Form N-6 or Form S-6 because they
also are required to file material contracts as exhibits to those registration statements.!> Unless
relief comparable to that proposed in paragraph (b)(10)(iv) to Item 601 of Regulation S-K is
similarly extended to insurance companies that register variable life insurance policies with the
SEC, they would be continue to be required to request confidential treatment of information they
seek to omit from material contracts filed as exhibits to Form N-6 or S-6 (and of supplementary
material related to those requests) and incur the same costs and burdens.

Finally, the Committee also supports extending comparable relief in connection with
other investment company forms, such as Form N-1A which is used to register shares of mutual
funds with the SEC, including shares of mutual funds underlying variable insurance contracts.

The Committee appreciates the opportunity to comment on the Commission’s proposal
to provide relief from the requirement to submit confidential treatment requests. Please do not
hesitate to contact Steve Roth or ) or
Thomas Bisset or with any questions
or to discuss this comment letter. We would also be happy to meet with the SEC staff to discuss
any of the issues or concerns identified in this letter if doing so would be helpful.

[SIGNATURE PAGE FOLLOWS]

13 See the discussion in Section I pra.

14 See Item 29(b)(9) to Form -3 and Item 24(b)(7) to Form -4. See also Item 26(g) to Form -6 for
comparable exhibit filing requirements for variable life insurance policies.

15 See Item 26(g) and 26(j) to Form -6; Instructions as to Exhibits to Form S-6.
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Respectfully submitted,
Eversheds Sutherland (US) LLP

FOR THE COMMITTEE OF A UITYI SURERS

The Honorable Jay Clayton, Chairman
The Honorable Kara M. Stein, Commissioner
The Honorable Michael S. Piwowar, Commissioner
alia Blass, Director, ivision of Investment Mana ement
William H. Hinman, irector, ivision of Corporation Finance



Appendix A

2017
T E COMMITTEE OF ANNUITY INSURERS
MEMBER LIST

AIG
Allianz Life
Allstate Finan ial
Ameriprise Finan ial
Athene USA
AXA quitable Life Insuran e ompany
Brighthouse Finan ial, Inc.
Fidelity Investments Life Insuran e ompany
Genworth Finan ial
Global Atlanti Life and Annuity ompanies
Great Ameri an Life Insurance o.
Guardian Insuran e & Annuity o., Inc.
The Hartford Life Insuran e ompanies
Ja kson National Life Insuran e ompany
John Han o k Life Insurance ompany
Lincoln Finan ial Group
MassMutual Finan ial Group
Metropolitan Life Insuran e ompany
National Life Group
Nationwide Life Insuran e ompanies
New York Life Insurance ompany
Northwestern Mutual Life Insuran e ompany
Ohio National Finan ial Servi es
Pa ifi Life Insuran e ompany
Prote tive Life Insuran e ompany
Prudential Insuran e Company of Ameri a
Sammons Finan ial Group
Symetra Finan ial orporation
The Transameri a ompanies
TIAA
USAA Life Insuran e ompany
Voya Finan ial, In .
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