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Helping you put out the fires ™ 

May 11, 2008 

Nancy M. Morris 
Secretary 
Securities and Exchange Commission 
100 F Street, NE 
Washington, DC 205491090 

Re: File Number S70808 

Dear Ms. Morris, 

We appreciate the opportunity to comment on the Commissions’ proposal to address 
“naked” short selling. 

It was the short sellers, not regulators, who found questionable accounting at both 
Enron and MCI. As such they fill a valuable role in the securities markets. However 
with the emphasis on short term versus long term profit on the part of all manner of 
institutional, hedge fund, partnership investors, the temptation to push the envelope 
when it comes to short selling is too tempting. 

With Regulation SHO and the subsequent amendments, the Commission attempted to 
codify into a single set of rules, disparate regulations and industry best practice. 
These rules have been useful in giving the regulated entities a roadmap to work with; 
however the rules as written do not adequately address the realities of the commerce 
and operational sides of the business. The proposed Rule 10b21 would not be needed if 
the Commission addressed some of these realities. 

With the exception of when a firm faces a deficit under SEC 15c33, nowhere in the 
rules of the Commission, SRO’s, Exchanges or Clearing Companies is there a 
“mandatory” buyin rule. The regulations as written use the term “may” or some 
variation of it. Without this mandatory component the operations departments and the 
sales and trading departments will inevitably clash, particularly if the counter party 
with the fail or unsettled trade is also a good client of the firm. 

In Reg SHO the Commission wisely allowed the use of “easytoborrow” lists, which 
without would cause unnecessary interruption to the marketplace. The Commission 
left out a vital caveat in the use of these lists; the lists must be decremented by the 
amount of shares a client wishes to use. Now I am sure if you were to propose this you 
would hear howls of protest as this caveat would be “unworkable”. We do not believe 
so, we do not believe this will affect latency, we do not believe that with the level of 
technology being deployed for order entry that this is not possible and cannot be 
achieved at minimal cost. 

The huge increase in the amount of clients being granted “sponsored” or “direct 
market access” creates another level of contention. Clients are now driven, 
courtesy of Regulation NMS, to achieve “low latency”. As such the exchanges in their 
quest for revenue are granting this access as never before. The Commission has been 
grappling with whether or not to impose rules of their own on the exchanges, or 
allow them to devise their own. While we appreciate this tact, as we believe the 
exchanges are more nimble in addressing the technological advancements, it appears 
that the commission should insist that the exchanges add some teeth to their rules. A 
suggestion being that if a client (regardless of whether they are a brokerdealer or 



customer) has three instances of not settling their trades by T+3 lose their 
“sponsored” or “direct market access”. The sponsoring brokerdealer would be 
required to file a notice with the market center where the client had access and that 
the market center then is required to notify all sponsoring BD’s of the offending 
client. 

Lastly, we urge the Commission to take two steps that may not cure the problem will 
put all the interested parties on notice that you are serious. First, the Commission 
should conduct a regular “sweep” of all brokerdealer, registered custodians, and 
clearing companies for fails, unsettled trades, borrows and loans. The data from this 
sweep can be merged with the data already provided to FINRA to determine if there are 
“problem” firms. An additional bonus to this sweep is that BD’s, given their normal 
paranoia will move to clean up as many outstanding items as they can prior to 
submission of the data. Our second step is a repeat of what we have submitted in prior 
comments; the imposition of punitive capital set asides for firms who are carrying 
unsettled trades where the counterparty account is not governed by Federal 
Reserve Board Regulation T. 

We again thank you for the chance to comment. 

Sincerely yours, 

David G. Serena 
President 
38 County Road 645 
Sandyston, NJ 07826 
9733631252 
dgserena@RegHELL.com 
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