MEMORANDUM

TO: File No. S7-07-18
FROM: Adam B. Glazer
Counsel to Commissioner Hester M. Peirce
RE: Meeting with Representatives of Fiduciary Benchmarks
DATE: November 14, 2018

On October 22, 2018, Commissioner Hester M. Peirce and her legal advisor, Adam
Glazer, met with the following representatives of Fiduciary Benchmarks:

e Tom Kmak, CEO;
e Fred Reish, Partner, Drinker Biddle; and
e James Lundy, Partner, Drinker Biddle.

The participants discussed, among other things, the Commission’s proposed new rule,
Regulation Best Interest, in Securities Exchange Act Release No. 83062 (Apr. 18, 2018) and the
attached document submitted by Fiduciary Benchmarks.
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Recommendation - this is where the Advisor wishes to really help the
participant understand the alternatives on an apples-to-apples basis
consistent with FINRA 13-45 and the revoked Fiduciary Rule.

Education - this is where the Advisor provides education of the same factors
that exist in the Recommendation. In this case, however, the participant is
left to sort through the issues on their own.

Hire Me - this is where the participant has already made a decision to rollover
their balance from a plan to an IRA. An example would be a participant
wishing to rollover a small balance in a plan to an IRA with large balances that
is already managed by their Advisor.

Unsolicited Request - this is where the participant has assets that CANNOT
remain in the qualified plan because of the cash-out rules for the plan (e.g.
$1,000 or $5,000). While similar to Hire Me, FBi tracks separately for
reporting, management and regulatory purposes.
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Figure 2
Percentage of Lump-Sum Recipients by Amount of
Most Recent Distribution, Ages 21 and Over, 2012
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Percent | Per Year
27% 4
22% 3
21% 3
30% 5
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Acknowledgment Regarding Participant’s Unsolicited Distribution and Rollover Decision with “Hire Me”
Discussions

Howard Clark {"Participant”} has decided to take a lump sum distribution from participant’s qualified retirement plan (the “Plan”) and to
roll the distribution into an Individual Retitement Account or Annuity {IRA}

Al LE Y PARTIC] :

The decision to take a distribution and to roll over to an IRA was my decision. f acknowledge that | made the decision to take a distribution
from my qualified retirernent plan and roll it over into an 1RA without discussions with the Adviser, Adviser was not requested to and did
not provide education or information about distributions or roflovers, and did not recommend: (i} whether to take a distribution: {ii} the
form of distribution: or {iii) whether to rolf over the distribution to an IRA. | understand that | could possibly leave my money in the plan {if
the plan permits): transfer it to the plan of successor employer (if | were to work for a new employer with a plan that permitted transfers);

take a taxable distribution; and/or roll aver to an IRA, | also understand that fees. investments, and services vary among those alternatives,

and that the fees and expenses in a plan may be less than inan IRA.

White | independently made the decision to take a distribution and rofl it to an IRA. 1 did ask Adviser to explain the services that Adviser
provides for IRA investments. Adviser described the investment advisory and management secvices offered by the advisory firm, the fees
charged for those services, and the gualifications of Adviser and the firm. However, Adviser did not recommend that 1 take a distribution
from my retirement plan or that 1 roli over to an iRA.

Participant:

Print Name: Howard Clark

Advisor:

Print Mame: Tom Kmak4

Date:

o
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Acknowledgment Regarding Participant’s Unsolicited Distribution and Rollover Decision

Howard Clark {"Participant”) has decided to take a fump sum distribution from participant s qualified retirement plan (the "Plan™} and to
roll the distribution Into an Individual Retirement Account or Annuity (IRA).

ACKNOWLEDGMENT BY PARTICIPANT:

The decision to take a distribution and te rolf over to an IRA was my decision.  acknowiedge that | made the decision to take a distribution
from my qualified retirement plan and roll it aver into an 1RA without discussions with the Adviser. Adviser was not requested to and did
not provide education or information about distributions or rafiovers, and did not recommend: {I} whether to take a distribution: {if) the
form of distribution; or (iil} whether ta roll over the distribution to an IRA. t understand that { could possibly feave my maney in the plan {if
the plan permits): transfer it to the plan of successor employer (if | were to work for a new emplayer with a plan that permitted transfers);
take a taxable distribution: and/or roli over to an IRA. | also understand that fees, investments, and services vary among those alternatives,
and that the fees and expenses in a plan may be less thaninan 1RA,

Participant:

Print Name: Howard Clark

Advisor:

Print Name: Tom Kenakd

Date:
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Sometimes people need to take early withdrawals from their retirement accounts for living expenses, but it is important to see what you might be giving up if you
do so. Take a look at the examples below, which reflect your account balance, income, federal and state tax brackets and age, but not your specific account

investments. if you don’t need any cash now, you can go to Step 3.

Taking $50,000 in Cash Now

®
If you were to take 550,000 of your retirement ) *If. however, you chose to rollover the $50,000, and
account as cash right now, the chart below your account earned 7% per year untif you reach your
estimates that you would only receive about normal retirement date of 12/1/2027, you would have
$28,500 becouse of toxes and penalties. $98,358 at retirement versus the $28,500 you wouid
receive in cash today.
Retirement 12/1/2027
$98,358
X Pe
State $5,000 10% IRS Penalty
Cash Today
Federal T(«:a:;:‘
Tanes
$14,000

*Note that this example assumes an annual compounded
earnings rate of 7%, which is consistent {(historically} with
returns in an account invested mostly in equities.

©2017 Fiduciary Benchmarks Insights, LLC. All rights reserved.
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DISCLAIMER: A recommeandation about your distribution indluding a roli dation, ks fiduclary advice and XVZ Consulting, when makiag a rammmendatian, bas a duty to evaluate
your options arcl make a prudent and sultabl dation on your behalf, To help you with this decision, XYZ Consulting has hired Fidudary hmarks - a leading bench 5 service for defined contribution plans and IRAs.
Below, Fiduclary Benchmarks p the key charact cs of the vark i Hable for your roll BASED ON YOUR DATA AND PREFERENCES. This lnformatinn will help xvz Consulting make & prudent and sultable
recommendation on your behalf, and help you make an informed decision about that recommendation.
Option 1 Option 2
Rollover Decision Drivers: Your Data and Preferences: XYZ Consulting OREGON CHERRY GROWERS, INC. 401{K) PROFIT
SHARING PLAN
¥ Fipancial Planning Needed: | Broad tinancial planning s Broad financlal planning ® Retirement planning
v Contact Method: Face to face * Phone/emait/web conference o Primarily web. phone & print
L ¢ Assels Consolidated: Somewhat important o Yes - except new 401{k}s * Assets not consolidated
Retirement v Roth Option: Somewhat important « Roth Conversion Available * Roth conversion not avallable
Planning v Tax Optimization Algorithm: | Somewhat important * Yes, offered » No, not offered
v Concern Qutlive Assets: Very worried « Lump sum/instaliments/annuities s Lump sum
v nvesting Help Needed: # lot {delegator) + Generat advisor service team s Online & 800# support
v Preferred Advisor: #inancial advisor « Advisor - First choice e Prior employer not preferred
v investment Flexibility: Really important o Incvidual tssues {cash, bonads, stocks) « Plan investment line-up
« ETFs, Mutuat Funds
Investment » Unit investment trusts and/or SMAs
Options o Aternative asset classes
o Anmdities
v Cash Now: No e Taxes and penally may apply » Taxes and penalty may apply
v Pre-59 % Withdrawals: Somewhat important « NO 10% tax for cotlege expenses » Fay 10% Lax for college expenses
« Pay 10% tax if retire 55+ » No 10% taxif retire 53+
v Loans Later: ot important « Loans not available by law * Noloans
Wghz';awa‘ v Bankeuptcy Protection: Nat important « Same as the plan for your state « More protection
ptions
s v Fee Preference: Level fee Agcount Fees: Xyeqr Smonth ‘ s; & year S.month
investment fees: 0.27% $250 Investrment fees: 0.81% %743
admin fees: 0.00% 54 adein fees: 0.05% 546
advice fees - ongoing:  0.59% $542 total fees: 0.86% $788
Fees fotal fees: 5% §79%5
Recommenduation; Roliover to IRA . ‘ .
XY Cansuiting and Tom Kok make the recommendation above after taking into ateount the participant's alternatives to @ rollover, Including leaving the money in
~ - the plan If permittest, The evaluation of the participant's alternatives tok inte account, among ather things, the fees and expenses associated with both the pian and
Recommending Adviser: {Date) the IRA; whether the employer pays for some or all of the plan's edministrative expenses; and the different levels of services and investments avallable under each
opb'on. Specihcatly, the reasons why the recommendition I in the best interest of the participont are:
Help ded - A lot {del ), t Fexibility - Reafly important, Financial Planning Needed - Broad financial planning, Roth Option -
Reviowod el Approved by vestor TBate] Somewhat important, and Concern Ovar Qutliving Assets - Very worried.
tof
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Range of Fees for $5mm Plan, Avg Balance $70k

Low Medium High

Fixed Income 50% 0.30% 0.45% 0.67%
Large Cap Value 10% 0.41% 0.57% 0.79%
Large Cap Growth 10% 0.39% 0.61% 0.89%
Large Cap Index 10% 0.06% 0.10% 0.21%
Mid Cap Value 5% 0.48% 0.69% 0.90%
Small Cap Value 5% 0.62% 0.82% 1.09%
Foreign/International | 10% 0.46% 0.65% 0.91%
Q,
Investment Fee 0.34% 0.49% 0.72% ”The 1 percent |
Advice Fee 0.00%  0.63%  0.78% difference in fe ees and |
‘expenses would
Recordkeeping Fee 0.14%  0.36%  0.69% ,reduce your account
: balance at retirement
Total Fee 0.47% 1.48% 2.18% ~‘by 28 percent

Above example does not include TPA fees or Advisor fees, which
could exacerbate the difference in fees.

In addition, for a participant approaching retirement, the 50%
allocation to Fixed Income could have these differences:

+ Stable Value or General Account earning 3.00%

* Money Market Fund earning 0.75%

©2017 Fiduciary Benchmarks Insights, LLC. All rights reserved.
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. There are 4 different types of Distribution/Rollover Services
. Fee Differences can be substantial — thus use real data

: Recyom"mendatlan ‘ycan be dOne awckly and eas:ly
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FINRA 13-45 & DOL Fiduciary Rule are a SO/Id regulatory approach
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Recommendation
* Old Qualified Plan — Participant Statement, 404(a)(5) Statement, 9 questions
* New Qualified Plan — Participant Statement, 404(a)(5) Statement, 9 questions
e |RA — Can be customized for type of customer with one click

Education
» Old Qualified Plan — Benchmarking data based on plan size with one click
« New Qualified Plan — Benchmarking data based on plan size with one click
» |IRA — Can be customized for type of customer with one click

Hire Me
* No data is necessary

Unsolicited Request
* No data is necessary

©2017 Fiduciary Benchmarks Insights, LLC. All rights reserved. 11
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Participant Statement:
= Rollover Amount
= Roth or Pre-Tax
= Renew: Each Time

©2017 Fiduciary Benchmarks Insights, LLC. All rights reserved.

404(a)(5) Statement:
= |nvestment fees
® Advice Fees
= Admin Fees
Renew: Calendar Year

|

Plan Questions:

Evér‘y Recofdkeeper that FBI has surveyed
has the 404(a)(5) information immediately

available via the Recordkeeper s mtemet
 web site.

s Reviewed 500+ Provisions

m g questions
* NOT on 404(a)(5)
 NOT on Part Statement
* NOT on Form 5500
* Tested with Major RKs
° Renew: Calendar Year

These prows:ons seldom change and
should be answered 1 time per year.

12
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Regulatory Notice

Rollovers to Individual
Retirement Accounts

FINRA Reminds Firms of Their Responsibilities
Concerning IRA Rollovers

summary

FINRA is issuing this Notice 10 remind fiems of theis responsibilities when
(1) recommending a raltover or transfer of assets in an employer-spotsored
retitement plan to an Individual Retirement Account {IRAY or {2) marketing
IRAs and associated services, Reviewing firm practices in this area will be an
examination priority for FINBA in 2014,

Questions concerning this Aotice should be directed te:

> Thomas M. Selman, Executive Vice President, Regulatory Policy, at

g 18

Background and Discussion

saving for setirement is a top financial concern for Americans and many are
confused about their retirement savings options? Because broker-dealers
often advise customuers regarding retirement plans, this Notice addresses
these interactions. In particular, the Notice addresses firms’ recommendations
to participants in employersponsored 401{k) retirgment plans wha terminate
their employment and must determine how to invest their plan assets” FINRA
remings firms of their responsibilities when they recommend that such an
investor roll over or transter plan assets to an IRA?

A plan participant leaving an employer typically has four options {and may
engage in a combination of these options)
» leave the maney in his former employer’s plan, i perritted;

> roll gver the assets Lo his new employer's plan, if ene is avaitatie and
roltovers are permitted;*

rolt aver to an (RA: of
cash out the account value

A Inidustry Begidatory Athority

December 2013

Notice Type
» Guidance

Suggested Boubing

> Compliance

> Legal

> Registered Representatives
» Senior Management

Key Topics

* Commuynications with the Public
» 401k} Plans

» ndividua! Retirement Accounts
» Suitability

¥ Supervision

» Training

Referenced Rules & Notices
* FINRA Rule 2010

» FINRA Rule 2111

> FINRA Bude 2210

* NASD Rule 3010

= NASD Rule 3012

» Regulatory Notice 1323

©2017 Fiduciary Benchmarks Insights, LLC. All rights reserved.
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“A broker-dealer’s recommendation that an
investor roll over retirement plan assets to an
IRA typically involves securities
recommendations subject to FINRA rules. A
firm’s marketing of its IRA services also is
subject to FINRA rules.7 Any recommendation
to sell, purchase or hold securities must be
suitable for the customer and the information
that investors receive must be fair, balanced
and not misleading.8 This Notice provides
guidance on these activities and is intended to
help firms ensure that they have policies and
procedures in place that are reasonably
designed to achieve compliance with FINRA
rules.”

14
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These rollovers, which will be one-time and not “on a regular basis”
and thus not covered by the 1975 standard, will be the most
important financial decisions that many consumers make in their
lifetime. An ERISA plan investor who rolls her retirement savings into
an IRA could lose 12 to 24 percent of the value of her savings over 30
years of retirement by accepting advice from a conflicted financial
advisor. Timely regulatory action to redress advisers’ conflicts is
warranted to avert such losses.

©2017 Fiduciary Benchmarks insights, LLC. All rights reserved.
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Q14. Can an adviser and financial institution rely on the level fee provisions of the BIC
Exemption for investment advice to roll over from an existing plan to an IRA if the adviser
does not have reliable information about the existing plan’s expenses and features?

As described in Q13, in the case of investment advice to roll over assets from an ERISA plan to
an IRA, the streamlined level fee provisions of the BIC Exemption require advisers and financial
institutions to document the reasons why the advice was considered to be in the best interest of
the retirement investor. The documentation must take into account the fees and expenses
associated with both the existing plan and the IRA; whether the employer pays for some or all of
the existing plan’s administrative expenses; and the different levels of services and investments
available under each option.

To satisfy this requirement, the adviser and financial institution must make diligent and prudent
efforts to obtain information on the existing plan. In general, such information should be readily
available as a result of DOL regulations mandating plan disclosure of salient information to the
plan’s participants (see 29 CFR 2550.404a-5). If, despite prudent efforts, the financial institution
is unable to obtain the necessary information or if the investor is unwilling to provide the
information, even after fair disclosure of its significance, the financial institution could rely on
alternative data sources, such as the most recent Form 5500 or reliable benchmarks on typical
fees and expenses for the type and size of plan at issue. If the financial institution relies on such
alternative data, it should explain the data’s limitations and the written documentation should
also include an explanation of how the financial institution determined that the benchmark or
other data were reasonable.

Although the documentation requirement is only specifically recited in the level fee provisions of
the BIC Exemption, the documented factors and considerations are integral to a prudent analysis
of whether a rollover is appropriate. Accordingly, any fiduciary seeking to meet the best interest
standard as set out in the exemption would engage in a prudent analysis of these factors and
considerations before recommending that an investor roll over plan assets to an IRA or other
investment, regardless of whether the fiduciary was a “level fee” fiduciary or a fiduciary
complying with the full BIC Exemption.

©2017 Fiduciary Benchmarks Insights, LLC. All rights reserved. 16
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Q26. I participated in a 401(k) plan at an old job. Can I get investment advice on what to
do with my account in the 401(k) at my old employer?

A. Yes. Deciding how to handle your 401(k) account and whether to leave the account in your
old employer’s plan, take a distribution and purchase an annuity or roll it over into another plan
or IRA is one of the most important financial decisions that you can make. Your financial
adviser is acting as a fiduciary and must act in your best interest if she provides advice about
taking money out of the plan and rolling it into another plan or IRA. or about leaving your
money in the plan. even if there is no specitic recommendation on how to mvest the assets.

If your financial adviser recommends that you roll over a 401(k) plan account to an IRA that
will result in compensation to him or her. special protections apply. Your financial adviser
must consider your alternatives to the rollover. including leaving the money in your 401(k)
account at your old employer. Your financial adviser should ask vou for information on the
fees and expenses charged by your 401(k) plan in order to compare it to fees that will be
charged for vour IRA.

©2017 Fiduciary Benchmarks Insights, LLC. All rights reserved. ‘
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This material has been prepared solely for
informational and educational purposes. It is
not intended to provide, and should not be

relied upon for, investment, accounting, legal
or tax advice.

www.fiduciarybenchmarks.com

5335 Meadows Road, Suite 210 | Lake Oswego, OR 97035 | 866.516.4909
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