
 

MEMORANDUM 
 
 

TO:  File No. S7-07-18 
 
FROM: Adam B. Glazer 
  Counsel to Commissioner Hester M. Peirce  
 
RE: Meeting with Representatives of Fiduciary Benchmarks  
 
DATE: November 14, 2018 
 
 
 On October 22, 2018, Commissioner Hester M. Peirce and her legal advisor, Adam 
Glazer, met with the following representatives of Fiduciary Benchmarks:   
 

 Tom Kmak, CEO;  
 Fred Reish, Partner, Drinker Biddle; and 
 James Lundy, Partner, Drinker Biddle. 

   
The participants discussed, among other things, the Commission’s proposed new rule, 

Regulation Best Interest, in Securities Exchange Act Release No. 83062 (Apr. 18, 2018) and the 
attached document submitted by Fiduciary Benchmarks.  
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Fiduciary Benchmarks
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1. There are 4 different types of Distribution/Rollover Services

2. Fee Differences can be substantial —thus use real data

3. Recommendation can be done quickly and easily

4. FINRA 13-45 &DDS Fiduciary Rule are a solid regulatory approach
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Recommendation -this is where the Advisor wishes to really help the

participant understand the alternatives on an apples-to-apples basis

consistent with FINRA 13-45 and the revoked Fiduciary Rule.

Education -this is where the Advisor provides education of the same factors

that exist in the Recommendation. In this case, however, the participant is

left to sort through the issues on their own.

Hire Me -this is where the participant has already made a decision to rollover

~ their balance from a plan to an IRA. An example would be a participant

wishing to rollover a small balance in a plan to an IRA with large balances that

is already managed by their Advisor.
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Cash Outs

Unsolicited Request -this is where the participant has assets that CANNOT

remain in the qualified plan because of the cash-out rules for the plan (e.g.

$1,000 or $5,000). While similar to Hire Me, FBi tracks separately for

reporting, management and regulatory purposes.

OO 2017 Fiduciary Benchmarks Insights, LLC. All rights reserved. 2
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• Based on Multiple Data Points from BDs that process hundreds of thousands of rollovers per

year, the average advisor wil l encounter about 15 Rollover Opportunities per year

• Combining this data point with the prior page provides a distribution of rollover types as shown

below

Type of Ro11r~v~r Percent Per Year

'•Recommendation 27% 4

Education.. . . ... 22% 3

Hire Me 21% 3

Cash Out 30°>0 5

j
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Acknowledgment Regarding Partkipant's Unsolicited Distribution and Rollover Decision wltfi "Hire Me"

Discussions

Howard Clark 1"Participant"~ has dc*eided to tike a lum6 s+~m distribuSon hom participant`s qualified rnfirnment plan (the "Plan'1 and toC

roil the distribution into an Individual Retirement Account or Annuity (1RAi.

ACKNOWLEDGMENT BY PAkTiGPANT:

The Aecisioo to take a distribution and to roll over to 3n IRA was my decision. i acknowledge tfv~st I m:xie the Recision to take a distribulioo

from my qualified retiremcnrt Phan and ro{I it over Into an IRA withaid discussions with the Ativiyec Adviser was not requerieJ to and did

not provide ed~u3tion or info~marion about distributions m rolbvets, and did not recommend: li) whethar to tike a 6is3*ibution: (li) tfie

loan of distribution: ar (iii) whetfie~ to rofl over the dis4ribution to an IRA. I understand that I could V~sibiV leave my money in the plan (if

the plan permits): Iranstcr it to the Ulan ofi surcessar empinycr (if 1 were to work (or a never employer with a plan that permitted transfers);

tTlee a taxable distri6otion; arxflor roll over to a~ IRA. I nlsa understand that fees. investments, god services vary among those niternaHves.

and that the fees and expensrs in a plan may be less than In an IRA.

While I independenHy mzde the decision to take a distribution and roil it to an IRA, i dad ask Acivise~ to eKpiain the services that Adviser

provides for IRA investments. Adviser desai6ed the investment advisory and manager ent services ottere[i by the advisory fPrm. Nze fees

charged br Niose Services, and the qu~aific tioais o(Aciviser and the Hrm. However. Adviser did not recommend that I take a distribution

fram my rebremant plan m that i roll over to an #RA.

~artidAant:

PtIM Name: Howard Clark

Advisor:

Print Name; Tom KmakA

Date:

Acknawledgment Regarding Participant's Unsolicited Distribution and Rollover Decision

Howard Clark 1"Rar6eipar+t") has decideA to tnke a tumn sum d+stripution (rorn part9cipant'44ualilied retirement plvn fthe ~4~Inn'y and to

roil the distribution into an Individual RatirPment Account or Annuiy (IRA).

g&~(,~#,(~WIFOGMENT BY PARTICIPANT:

The Recision to cake a clisirihu6pn and to roof Aver to an IRA was my decision. 1 ackoo~•dedge That I made the Aedsion to t.~kc a di~sri~rtimi

from my gs~alifitti mtirement plan and ro~1 A over into rn IRA without discussions with the Adviser. Advisrr w,~s rust requested to aixl d d

not provide education or information about distributions or rollovers, anA Aid not recommend: U) whether to take a disiribuNon: (ii) the

(orm at distribution; or (iii) whether to roll over the AisUibuHem to an IRA. i understanA ihnt i could possibly leave my money in the plan {it

the plan permits): transfer it to the pl2n of successor etnP~oYer fit I wem to work for a new t!mpiaYer with a plan that permitted transfers):

take a tauabie divtribuHnn: andlor roll over to an if2A. I nlso understanA that fees, inacstments, anA servims vary among those altemaNves,

and that tfie fees and expenses in a plan may be Ices than in an IRA,

Participant: _______._-_____.._..__.__._'_____

Print Name: Hnward Clark

Adviwr. _.._..._ __..... .___._ . ..._...

Print Name: Tom Kmak4

Date: __ ._.__.__.._ ~_..

02017 Fiduciary Benchmarks Insights, LLC. All rights reserved. ~
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Sometimes people n ~~ed to take early vii#hd iwals from their retirement accounts for iiv ag expenses, but it is -~rportant to see what you might be giving up if you

Flo sa. Take a lack at Che examples beloyv, wh cfi reflect your account baBance, incame, federal and state tax brackets and age, but ~n i your specific accaunt

investments. if you don't need any cash now, you can go to Step 3,
cash Now

~"'
4 ; ¢

if you were to take $50,000 of your retirement

account os cash right now, the chart betow

estimates that you would only receive about m

$28,500 because of taxes and penalties.

$g,00p 1(1~~ 1R5 he n a Ity
State
Taxes
$1. SO{1

G ederal '~
C., s

T~xrs 
lod~y

514.Cxk~ ~', 
51A.~i11t1

'If, however, you chose to rollover the $S4,OIJ0, and

your account earned 7~ per year until you reach your

normol retirement date of 12/2/2027, you would have

$98,358 at retirement versus the $28,StJ4 you would

receive in cash today.

Retirement 12J1j2o27

$98,358

Cash Today

$28,SQ0

'Note that this example assumes an annual compounded

earnings rate of 7%, which is consistent (histaricallyJ with

returns in an accaunt invested mostfy in equities.

OO 2017 Fiduciary Benchmarks Insights, LLC. All rights reserved. ~
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Btkw, Fiduciary Beratfwmmaarkks presents the key tharatteristics of the various ap#fans available far yow roflovcr BAS£D ~N YUUR LMTA AND PREFERENCES. This IntormaKot~ will Iw~ip XY2 Consuhing make a prudertk and svitabk
recommendation an pear 6ehaff, :end t~e►p you make an Informed decision about that recommendation.

OErtion t Option 2

Roltuver Dedsian grivzrs: Your Data and Pre~erer~tes: XYZ Consuli#ng ~ OREGnN CNERNY GROWERS, iNC. 4tl2(K) PR06iT

~__
' SNdR1NG PLAN

_~_ . ~_.___r. .___ ____ _.____
r Piro rnc~al Ri inaim~ Neecicd:

. .... _.~_ _ ~~.
Bro.~aJ hnanci~l ralanning

_. _~ _. ~_ .. ... _—. . ____._.... ._._~._,_
. Barad finandai Erlann~ng T

_-- T~ ~ _ _ _
Rctirc rsieat pEaemin~

✓ Contaet MaEhoe~. F~[.c: tee fae~r • Rhorielwma~Utiv~b cnnferene~ • Primarily sash, ptrc~n~ &print

i ~ Assets Consniddaied: Sa~rscwk~at import~rrt • Ycs - ens:rGt er€w 401{kas • Ass~is not ccwjsohidated

` kpK~~p~t ✓ Roih 00{~4~~ SoroewhatimportanE • Ratli Cpnvers%~n Available ►Roth ca~kvers}e~n not available ~

Planning ✓ laxOphrolz7tronAlgorithm Somewhatimportanf • ves oitereti • No imtoffered

✓ Gancern Oiithve A~s~ts Very woerted t ~m~ wEnlinck~Hmentsf )nnirhrs • t t~m~ Burn

✓ Irzvestioy Hei{~ Needed: A lot {delc~;alorJ . GeneraE advtsor sera&cr team . Ooliree &. BOOtI s~i~{wrt

✓ C'te{creed Advisor: Finaeie[aE ad~ris~rr •Advisor -Pint c#~o~ce • Prior employer not preferred

✓ lnvestrneiat F(e~IbaliiV= Reailyimpoetant . Irnlrvial;.~al issases tra:,h. boixls, st«ks) • Piao im+esu~ientlNae-u~ '.

j . ETfs. Mu.uad Funds
I +n~~m~~ • Unit nvesTment Musts andla* SMhs

O{Yt10R5 • L~IzemaSve asst c4asses

pnr~aiides
~,~.~ .~.~~, .~..,~. .... ,~.,~~.. .~..~. ., . . .~ ~....~.~..~._m~,..~. ..

✓ Cash Nou~~: No r Taxes am9 penally iraaW a~s~iY •Taxes and ~s~ieatry ~naV ~#~P~l"

~ ~ t7re-SY 4~ W ithdra~vals Sorneyvf~at Irnpnrtan! • No 10`~ tax far eo[lege c~per~ses •Pay 10~ lax for eo€lee c~epcnsi*~

Pay 10`,4 Eax if i~etir~ S5+ a Nc~ fC➢'ik tax [f retire 55~

✓ Coons Later: fSoi impa~tant • Loins ~:otava'sleble bylaw • No loans

Wlthdra~rai r Q,~~~kruplcV Pratectioi~: Nat tmp~riant Same as the ~alac~ for your slate «mare proic~ta~i~
i Optfons
L.~. _.

~ FeePreference~ leve9Fee ~~ . ~ t '" ~~, ~r ",r ~~.~5#~?,L ~' `~~`~.k~f~ ~ ~ _ _,~
n~vesfine+~t tees: 0 27~; 525 investment fees: 0 81"=a 5`la3

adarii~i fees: tl QO"b 54 adn7in fees: 0 055 E4d

j ~dvfc~~ (e~c-, - nngain~: 659% 5512 tokal fees: 0.9G'.~ 578N
Fees to2a~twrc: 0.87"~ ~ 579G

Recommendation: ~ Rollover to I R A

R~.om~n~.wufingluivis~ar:• ^~^ _.."'"""" ftk~fei

n,. ,~::~ .~. ~f caul AuNnn~e[! Fr1  ̀frzvCstcc lCk+t~)

XY/i': ~r75f1ifl i,7 .. n(I lc,~ kiii~;lS i~-~k~~k}ir ri~~4fY1i'1<.~~l:~f'r„i p~OY't'CA('~'r i i~l r~,{ -r~fn ~;r ~i.,7tid t,~~r~ (~~~ ~c '~x: ~r ,:II~~r~i ~~~i.r ~. to Gl tra~In~, ~-~, ~ ~iNlf ~~~~.'~:~. 4ir•.y l~i£'.+~~r,r~~~~~i

'llr'( Ir;rl it ~~~•rrTlfllr'~l fill'pUf?dUL7Ttpt7(~t~~i'~41rt~.tN.+r f ~, ~+ft~Y#k711~°i•~. fOOk ir:(Ufa•rnlfYiT, . I~>>f~f3,3~7I1~~!t fli r'.y',. tllr l<'r~. ~~Ilif r '~~~~r< r. . : ~. I!i~il tY;t7i f:iflt tli~'~;r;npf/C}

khe IRR: whet r fire t r~~~>~pY~+' F~+Y~ 1~r ~rr~t: or cstl ~ ~ th~ r p(~rn`s ~ztfm7ndstrert5fe axV~vrs~sa etritl i#~e~ c#iY'c~vttS law-i, c~7 scrvic~s crud In+~e.,! rn!~nt:~~c~vun~r@Ic urrcler eae#r

cp(~~ort. Speci{EcciNy. ftae renrans fvhy fhe r~rcmmersd anon Ls is fhe best inferest a( tMe pnrtkiparnf nrF•

- investor Neap Nee~die+d - A bt tdetegata~, lmestment NexlM!!ty ~ Really important, Finottctat PVunnfr~,q Needed ~ Broad (~narrcial plamning, Roth Option

5omewMat importarrf, and Concern+ Over Oufllving Assets -Vary worth.
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1. There are 4 different types of Distribution/Rollover Services

2. Fee Differences can be substantial —thus use real data

3. Recommendation can be done quickly and easily

4. FtNRA 13-45 & DOL Fiduciary Rule are a solid regulatory approach

02017 Fiduciary Benchmarks Insights, LLC. All rights reserved.



Range of Fees for $Smm Plan, Avg Balance $70k

Lc~w IVl~dium Wi¢h

Fixed Income SO% 0.30% 0.45% 0.67%

large Cap Value 10% 0.41% 0.57% 0.79°10

Large Cap Growth 10% 0.39% 0.61°10 0.89°10

Large Cap Index 10% 0.06% d.10°l0 0.21%

Mid Cap Vaiue 5% 0.48% 0.69% 0.90%

Small Cap Value 5°10 0.62% 0.82% 1.09%

Foreign/International 10% 0.46% 0.65% 0.91%

Investment Fee 0.34°10 0.49% 0.7210

Advice Fee 0.00% 0.639'0 0.78%

Recordkeeping Fee 0.14% 0.36% 0.69%

'ot~l Fee 8.47 1.48 2.18%

Above example does not include TPA fees or Advisor fees, which

could exacerbate the difference in fees.

In addition, for a participant approaching retirement, the 50%

allocation to Fixed Income could have these differences:

• Stable Value or General Account earning 3.009a

• Money Market Fund earning 0.75%

Fiduciary Benchmarks
i i ~„Fo~,,,d.~~~

"The 1 percent

E ES difference in fees and

expenses would
reduce your account

balance at retirement

by 28 percent."

OO 2017 Fiduciary Benchmarks Insights, LLC. All rights reserved. ~
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2. There are 4 different types of Distribution/Rollover Services

2. Fee Differences can be substantial —thus use real data

3. Recommendation can be done quickly and easily

4. FINRA 13-45 & DOL Fiduciary Rule are a solid regulatory approach

02017 Fiduciary Benchmarks Insights, ILC. All rights reserved. ~-~
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Cash Outs

Recommendation
Old Qualified Plan —Participant Statement, 404(a)(5J Statement, 9 questions
New Qualified Plan —Participant Statement, 404(x)(5) Statement, 9 questions

• IRA —Can be customized for type of customer with one click

Education
• Old Qualified Plan — Benchmarking data based on plan size with one click

• New Qualified Plan — Benchmarking data based on plan size with one click

• IRA —Can be customized for type of customer with one click

Hire Me

• No data is necessary

Unsolicited Request
• No data is necessary

OO 2017 Fiduciary Benchmarks Insights, LLC. All rights reserved. ~-~-
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Participant Statement:
Rollover Amount

Roth or Pre-Tax

Renew: Each Time

annarcxr ana o~sc~osvRe s*nrEuse~+*
cwa~.~~o„ ~si~Kt s.~.x,as r~N t'v~a~ ~i

Ap.9 ZQ.301{

..,.fix Ws~zU Y~ ttnM tK~. Ik+Wn u'yv •. 1 er.

404(a)(5) Statement:
Investment fees

Advice Fees

Admin Fees
55~ Renew: Calendar Year

Every Recordkeeper that FBI has surveyed

has the 404(a)(5) information immediately

available via the Recordkeeper's Internet

web site.

~~
i ~ ~ ~ ~ ~c ~:,

„;u~a;~.e. ;..,, ti ~~~j ~ 1.x.4.. ~ ~ 
; ~ . ~'

~~~111~,~ ~:~.

~~a,~r

a~
'. :' p,..

Plan Questions:
Reviewed 500+ Provisions

9 questions

NOT on 404(a)(S)

w NOT on Part Statement

NOT on Form 5500

Tested with Major RKs

Renew: Calendar Year

These provisions seldom change and

should be answered 1 time per year.

02017 Fiduciary Benchmarks Insights, LLC. All rights reserved. 1~
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1. There are 4 different types o~f Distribution/Rollover Services

2. Fee Differences can be substantial— thus use rea! data

3. Recommendation can be done quickly and easily

'" 4. FINRA 13-45 & DOL Fiduciary Rule are a solid regulatory approach ~'
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Ro11o~r~rs to I~~ciivi~ua~
Retirement Acca~~~~ts
FINRA Reminds firms of Their Responsibilities

Concerning IRA Rollovers

s~,~,f~,~~y
FINRA uc,~ ttris h ~~ f ~r ~.~i f ~ t~ . - ~~
{llru~ ~ -ni1 I I~~.~ t~a ~• - ~ .~. in

t ~•~ .~9~ I ~,L~ t •. ., „i. 1 J fir,~r~. ,...~_ i ~.,. , ~

IRAs an., . .., . 'I v. .~ .. f ~ .._ y••. .ir a ~ ~~~i

c,,: _~ ~ ~,.,~„~ ~ ~}~, ,~ ~ . ~ t~. , ~ ~ ~, .~, ~tc,

r Tltprri,r.^.n -~ I ~n,ni I :. t , ~ :"~ ~-„~1~ :~t. < <t'~zlatury Pr~iic~.:~t

~~ 7~.~~ a
r Ai ,~iac ~. ~ i ,. . ~. 1~ t. at J;,.. -.72Cr crr

t~~~~~„~~~ a~~.~

,;~ ,

~~„
~~ ~

. c ,~~.. , ,.. .:~~r~ uc r,~~i3c

r :,t;i-iri ~~~~

r ~„ : ~ ~,,..~, E~, .
s ..~.,i1~t~.-

k~

~<~~I.f;i~>;~n~l ,~n~l f~i~.~u~,~,it)t~ ►i irR,~4~u :t;;o
~ .~v I~ ,. ~ ~ , i . n ~ ,_. i ._i i ~ ~ ~,il ~. ~~n !.~rA ..~ ~. ~J n~ .i v'ar~ ~l 'v 4.1 :t_ i _„i

C11;y(U 1 ~ihn. ~:l ~t i~ rf n. . . ~ i n. { r... , l ~ i

q1t fl 1 I ~ , ~ t 3 . ~ I ~ ~ . ih ,.r 1 I r .
t r., t i , ~:h i I t , , i I t . . ~ f in~ i ~ i ~:l.~_ ~ti ~ ~ u!v

t i , it .~ h,~~n, i ~..t ~ . ~, , I.... . .r I .. , u.. ~. ~~L~ ., , . . . ► ~„ .:,t r,. . , .

t@n,.. l~. li i ia,. ~ 1 1~ i ie h l !. . n. U:.. ,,, i .... I ~~ ~~a

Ifl~ .r rill c ,. t. .~ri ~_!~ ~ i ~ . ~ . t ~ ~ ,~ IL'.1 '

A aL . , . ~r; ir ~ ~ ~ . Ice~ ~ .c v , ~ , , • ,h, i."~ei tray
~" 17 n i ~, I ~ , it,.., ~ . .~ _ , ~

r I i. ~ the ~ ir'~~ , liis r ~" , n ~ ~.. ,

r rt~lEer~-~.~~tl ~ .., t i^,~:a..;..y ~ ~ ~~pn ~. ~. . mel
roCEaver~ are: p,~rrr~itgc~,~;°

~' IU~~ Rbt,l Yfl ~f1 ~~~ "~ QT

► cash ~,ut khe a~ int value `-

c:,
1r~'J~~nra ,°~ ,,

"A broker-dealer's recommendation that an
investor roll over retirement plan assets to an
IRA typically involves securities
recommendations subject to FINRA rules. A
firm's marketing of its IRA services also is
subject to FINRA rules.? Any recommendation
to sell, purchase or hold securities. must be
suitable for the customer and the information
that investors receive must be fair, balanced
and not misleading.8 This Notice provides
guidance on these activities and is intended to
help firms ensure that they have policies and
procedures in place that are reasonably
designed to achieve compliance with FINRA
rules."

02017 Fiduciary Benchmarks Insights, LLC. All rights reserved. ~-4
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These rollovers, which will be one-time and not "on a regular basis"

and thus not covered by the 1975 standard, will be the most

important financial decisions that many consumers make in their

lifetime. An ERISA plan investor vv~to rolls her retirement savings into

~n IR,4 could lose 12 to 24 percent of the value of her' savings over 3Q

years of retirement by accepting advice fror~r a con~licted,financial

advisor. Trr~nei~ regulatory action to redress advises' eor~flicts is

~ar~anted ~o avert such lasses.

02017 Fiduciary Benchmarks Insights, llC. All rights reserved. ~-S
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Q14. Can an adviser and financial institution rely on the level fee provisions of the BIC

Exemption for investment advice to roll over from an existing plan to an IRA if the adviser

noes not have reliable information about the existing plan's expenses and futures?

As described in Q13, in the case of investment advice to roll over assets from an ERISA plan to

an IRA, the streamlined level fee provisions of the BIC Exemption require advisers and financial

institutions to document the reasons why the advice was considered to be in the best interest of

the retirement investor. ?he documentation must take into account the fees and expenses

associated with both the existing plan and the IRA; whether the employer pays for some or all of

the existing plan's administrative expenses; and the different levels of services and investments

available under each option.

To satisfy this requirement, the adviser and financial institution must make dili „ent and prudent

efforts to obtain information on the existing plan. In general, such information should be readily

available as a result of DOL regulations mandating plan disclosure of salient information to the

plan's participants (see 29 CFR 2550.404a-5). If, despite prudent efforts, the financial institution

is unable to obtain the necessary information or if the investor is unwilling to provide the

inforniation, even after fair disclosure of its si nificance, the financial institution could rely on

alternative data sources, such as the most recent Forin SSQO or reliable benchmarks on typical

fees and expenses for the type and size of plan at issue. If the financial institution relies on such

alternative data, it should explain the data's limitations and the written documentation should

also include an explanation of how the financial institution determined that the benchmark or

other data were reasonable.

Although the doei►mentation requirement is only specifically recited in the level fee provisions of
the BIC Exemption, the documented factors and considerations are integral to a prudent analysis
of whether a rollover is appropriate. Accordingly, any fiduciary seeking to il~eet the best interest
standard as set out in the exemption would engage in a prudent analysis of these factors and
considerations before recormnending that an investor roll over plan assets to an IRA or other
investment, regardless of whether the fiduciary was a "level fee" fiduciary or a fiduciary
complying with the full BIC Exemption.

02017 Fiduciary Benchmarks Insights, LLC. All rights reserved. 1 ~
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Q26. I ~~~i•ticip~tect iu a ~01(k} ~~lau at ~n old job. C:au I get investment advice on ~~i~at to

do ~~~itt~ my acconut in the 401(k) at my o]d einployei•?

A. Z es. Deciding Ilow~ to handle your 40r(k) account and wlietl~et~ tc~ leave the account in yatu•

old emplayer'~ plan, take a ciisnibuti~~u and piuchase an a~u~uity or roll it ever into ~nather plan

or IRA is oite cif the most iinpartant tinanei~l decisions that you can mike. Your financial

adviser is actiil~ as a fiduciary aild iiiust act in your best interest if she provides adv=ice about

t~kirig money otit of t1~e plan and rollui~ it into another plate or IRA, ~r about le~vin~ y~otu

uione~~ iu the plan. even if there is no specific reeonu~iendaric~n on how tc~ izivest the assets.

I~ yoiu financial acl~~iser reconui~erids that yati roil over a ~O 1(k) plan accotuit t~ an IRA that

will result iu couip~nsation to liiiu ~r leer. special prot~cfic~us apply. ~~c~ur fn~ancial adviser

mist consider your alte~Yiatives to the rolla~~er, uicluding leavui~ the mouey~ iii your 401 Ck)

accotu~t at you~~ old employer. Yotu financial aci~~iser sUot~ld ask ~~ati for mfo~Y~atiati on the

fees end ex ziises cli~r~ec~ by our ~O1 k) ~l~n u1 order to corn are it to fees that will be

cliaraeci fc~r your IRr~.
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informational and educational purposes. It is

not intended to provide, and should not be

relied upon for, investment, accounting, legal

or tax advice.
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