MEMORANDUM

To: File No. S7-07-16

From: Eric Diamond, Senior Advisor to Chairman Jay Clayton
Re: Meeting with Representatives of Bank Policy Institute
Date: October 17, 2019

On October 10, 2019, Sebastian Gomez (Senior Advisor to Chairman Clayton), Kay Smith
(Senior Advisor to Chairman Clayton) and Eric Diamond (Senior Advisor to Chairman
Clayton) met with the following representatives of the Bank Policy Institute:

e Dafina Stewart, Bank Policy Institute
¢ Neil Barron, Bank of America

e Kate Prochaska, Discover

e Alan Wilmit, Goldman Sachs

e Gina Palmisano, JPMorgan Chase

e Betsy Oliphant, State Street

e Keith Thornton, SunTrust

e Todd Shipman, US Bank

The meeting participants discussed, among other things, the proposed rules implementing
section 956 of the Dodd-Frank Wall Street Reform and Consumer Protection Act of 2010. At
the meeting, the Bank Policy Institute representatives provided the attached materials.
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Introduction

BPI and its member institutions strongly believe that incentive compensation arrangements are critical tools in the
safe and sound management of financial institutions, allowing firms to attract talent, drive performance, deter
imprudent risk-taking and maintain alignment of compensation expense and financial condition, each in a manner
that is tailored to the size, complexity, business strategy, and risk tolerance of the firm.

- Itis best for the Agencies to have the tools that allow them flexibility to understand and address safety, soundness and risks
at the institutions they oversee.

Since the financial crisis, banking organizations have made substantial enhancements to incentive compensation
arrangements to make them more risk-sensitive and improve governance processes. These enhancements have
been reviewed by the Agencies.

BPI supports the efforts of the Agencies to revisit the regulatory framework implementing section 956 of the
Dodd-Frank Act.

Statements from the heads of the OCC and SEC that they will propose a principles-based rule consistent with the
2010 Interagency Guidance on Sound Incentive Compensation Policies (2010 Guidance”), are encouraging.

BPI has long recommended that the Agencies not implement section 956 using a regulatory framework that
Imposes prescriptive or “one size fits all” requirements for the compensation structures of covered institutions.
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Drawbacks of Prescriptive Standards

Other jurisdictions have implemented prescriptive standards, which have resulted in unintended consequences.

It is difficult to have a single set of standards that works for all markets and evolving products as the unintended
consequences can prove quite negative.

One size fits all standards are not effective. Creation of prescriptive standards that fits all companies and all
situations is difficult, even within a single company.

The 2010 Guidance specifically notes that the use of a single, formulaic approach to incentive compensation is
likely to result in arrangements that are unbalanced at least with respect to some employees.

Imposition of prescriptive standards would make it difficult for the Agencies to have the flexibility to emphasize
important qualitative factors and to continue the back testing and refinements that were put in place after the
crisis.

Prescriptive standards make it difficult for banking organizations to attract and retain qualified individuals, which
would harm — rather than help — safety and soundness.

As an example, financial services companies compete with unregulated technology firms for a variety of talent.
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Benefits of a Principles-based Approach

Banking agencies noted in the 2010 Guidance that a principles-based approach is the most effective way to
address compensation practices given differences in size and complexity of banking organizations and
complexity, diversity, and range of use of incentive compensation arrangements.

Principles-based standards ensure that the Agencies and firms are able to develop incentive compensation
arrangements that account for risk and are tailored to the size, complexity, business strategy, and risk tolerance
of each firm.

Permits firms to understand its workforce, risks, and stakeholders with respect to compensation practices and identify
compensation practices that best enable firms to attract talent, drive performance and maintain alignment of compensation
expense and financial condition.

Allows an institution to respond to changes in its businesses and activities, risk profile, law, and employee behavior to
successfully identify and deter imprudent risk-taking on a real-time basis.

Allows market forces to work in tandem with principles-based rules to drive compensation best practices.
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Incentive Compensation Progress (cont'd)

Banking organizations have redesigned their incentive compensation programs in an effort to discourage
inappropriate risk-taking by a combination of one or more of the following, as appropriate for the specific
institution:

BANK POLICY INSTITUT

increasing the relative importance of assessing risk-balanced performance over the medium- and long-term in determining
annual compensation;

limiting the amount of leverage used for performance-based awards and/or limiting the maximum amount that executives
can earn for such awards;

establishing minimum percentages of incentive compensation awards that are subject to deferral;

making meaningful corporate governance changes related to the board of director’s involvement in compensation practices
and the risk-review of compensation;

implementing risk-adjustment policies with respect to incentive awards, including post-determination adjustment policies;
controlling the use of stock options and other incentive programs that use stock price as a key performance measure;
centralizing management oversight of sales incentive plans with effective, multi-tiered governance processes;

improving control group oversight of incentive compensation programs through cross-functional review of relevant risk-
related events prior to award determination:

introducing “after-the-fact” monitoring to better inform the design of future incentive compensation arrangements; and
applying these policies in practice to reduce, clawback or cause the forfeiture of awards.
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Specific Recommendations (cont'd)

Enforcement authority

The proposed rule should specify which agencies have authority to enforce the rules under section 956, particularly with
respect to consolidated organizations.

Firms should be permitted to continue to rely on supervisory guidance provided in relation to implementation of
the standards outlined in the 2010 Guidance.

Ensure proposed rule does not require violation of existing applicable regulations, such as
SEC’s Regulation B,
State laws on pay equity and diversity, and
EU regulations on pay disclosures.

Disclosure and Reporting
Disclosure is available to stakeholders through the SEC’s CDSA.

Additional disclosures would not necessarily contribute to safety and soundness or further assist stakeholders in
identifying or monitoring inappropriate risk-taking.
Reporting requirements should consider time-sensitivity of incentive plans and avoid adversely impacting the privacy rights
of employees.

The proposed rule’s reporting requirements should permit sharing of agency reporting when an entity is under the
jurisdiction of two or more regulators.
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