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The Institute for Policy Integrity at New York University School of Law,! University of Chicago
Abrams Environmental Law Clinic,2 and Oceanas3 respectfully submit these comments in response
to the Securities and Exchange Commission’s “concept release” on business and financial
disclosures. Specifically, in response to the SEC’s question about increasing environmental
disclosures,* these comments advocate for either new rules or an interpretive release with
guidance clarifying the disclosure requirements around the risks from offshore oil and gas
operations, particularly in frontier areas like ultra-deepwater and the Arctic Ocean.

The SEC is tasked with the tripartite mission of protecting investors; maintaining fair, orderly, and
efficient markets; and facilitating capital formation.5 In pursuit of that mission, the SEC requires
certain mandatory disclosures by issuers of securities. This disclosure regime is driven by the
concept that all investors should have access to certain facts about an investment.6 The disclosure
of meaningful information to the public creates a common pool of knowledge that investors may
use to evaluate for themselves whether to buy, sell, or hold a particular security.” With changing

1 Policy Integrity is a non-partisan think tank dedicated to improving the quality of government decision-making through
advocacy and scholarship in the fields of administrative law, cost-benefit analysis, and public policy. These comments do
not necessarily reflect the views of NYU School of Law, if any.

2 The Abrams Environmental Law Clinic at the University of Chicago Law School challenges those who pollute illegally;
fights for stricter permits; advocates for changes to regulations and laws; holds environmental agencies accountable; and
develops innovative approaches for protecting and improving the environment.

3 Oceana is an international, nonprofit, marine conservation organization dedicated to using science, law, and public
engagement to restore and protect the world’s oceans.

481 Fed. Reg. 23916, 23935-36 (Apr. 22, 2016).

5 What We Do, U.S. SECURITIES AND EXCHANGE COMMISSION, http://www.sec.gov/about/whatwedo.shtml (last visited July 18,
2016).
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circumstances and the passage of time, the total mix of information that investors may value in
making investment decisions may change.8

The Deepwater Horizon oil spill in 2010 made salient some of the unique risks created by offshore
oil and gas operations in frontier areas. BP shareholders faced the consequences of failures in the
company’s safety procedures, spill response preparedness, and corporate governance. As oil and
gas companies continue to expand their operations in frontier areas,® such as deepwater and the
Arctic Ocean, investors will continue to bear new and unique risks. These regions have features
that make accidents more likely and/or more severe and response more difficult than in traditional
operations. The Deepwater Horizon disaster and Royal Dutch Shell’s failed efforts in the Arctic
region!0 clearly demonstrated these risks, and it is more critical than ever that investors receive
better information about the risks of company plans to drill in frontier areas.

We respectfully urge the SEC to provide rules or interpretive guidance that ensure consistent and
effective disclosure of material risks from offshore oil and gas activities.

Our comments are summarized in three sections:
1. Offshore Oil and Gas Operations in Frontier Areas Create Material Risks

2. The New and Unique Risks of Offshore Oil and Gas Operations in Frontier Areas Are Not
Being Adequately Disclosed

3. The Commission Should Clarify Disclosure Obligations for Oil and Gas Companies
In particular, in section 3, we recommend that SEC require additional disclosure addressing:

o Estimates of the likelihood and the total cost of a catastrophic well blowout, including a
description of how the company would respond both technically and financially, and in the
face of those costs and how the company would be affected;

e Narrative descriptions of companies’ spill prevention policies and practices, including data-
based descriptions of how well those policies work in practice as well as how they are

tailored to particular environments; and

e More comprehensive data on companies’ day-to-day environmental, health, and safety
performance.

8 For instance, in response to the fraudulent use of off-balance sheet items by Enron and other companies, disclosure of
such items was subsequently required. See Interagency Statement on Sound Practices Concerning Elevated Risk Complex
Structured Finance Activities, Release No. 34-53773, 71 FR 28326 (May 6, 2006).

9 NAT'L COMM’N ON THE BP DEEPWATER HORIZON OIL SPILL AND OFFSHORE DRILLING, A BRIEF HISTORY OF OFFSHORE OIL DRILLING 15
(2010), available at
http://cybercemetery.unt.edu/archive/oilspill/20121211011815/http://www.oilspillcommission.gov/sites/default/file
s/documents/A%?20Brief%20History%?200f%200ffshore%20Drilling%20Working%20Paper%208%2023%2010.pdf
(“[M]ost experts project the world’s appetite for oil and other fuels to grow for the foreseeable future.”).

10 See Section II(C) of these comments; see also Karolin Schaps, Royal Dutch Shell Pulls Plug on Arctic Exploration, REUTERS
(Sept. 28, 2015), http://www.reuters.com/article/us-shell-alaska-idUSKCNORSOEX20150928.



L. Offshore Oil and Gas Operations in Frontier Areas Create Material Risks

Under the current SEC rules, oil and gas companies must disclose in their annual reports any
environmental liabilities that arise from their drilling operations and that may have a material
effect on their company’s financial condition. Disclosure of the material risks of operations is
important to investors, and operations in Arctic and frontier areas present new and unique material
risks.

A. Securities Law Requires Disclosure of Material Risk

The SEC’s rules currently require, among other things, publicly-held companies to file annual
reports. Domestic companies must file Form 10-K and foreign companies must file Form 20-F.
Certain categories of disclosure are required in these documents. Required disclosures of material
environmental risks arise under both. Further, a duty to disclosure material environmental risks
may arise under the general anti-fraud provisions of the Securities Act of 1933 (the “Securities
Act”) or the Securities Exchange Act of 1934 (the “Exchange Act”).11

Regulation S-K sets forth specific requirements that apply to most public filings by domestic issuers.
Item 101 requires a business description that covers the effects that compliance with
environmental laws may have on capital expenditures, earnings, and competitive position, as well
as the amounts budgeted for such compliance.12 Item 103 requires a description of material legal
proceedings, including administrative and judicial proceedings arising from federal, state, or local
environmental laws.13 Item 303 requires “Management Discussion and Analysis” of the company’s
financial condition and the results of its operations, which includes, among other things, disclosure
of the known trends, demands, commitments, events, or uncertainties that the company cannot
conclude would not reasonably have a material effect on its financial condition or operation
results.14 Within this discussion, companies must also include disclosure of any environmental
liabilities that create a reasonable likelihood of a material effect on the company’s financial
condition or results of operations, and any environmental accounting policies, if critical.1> Finally,

11 Exchange Act Rule 10b-5 states that “It shall be unlawful for any person, directly or indirectly, by the use of any means
or instrumentality of interstate commerce, or of the mails or of any facility of any national securities exchange,

a) To employ any device, scheme, or artifice to defraud,

b) To make any untrue statement of a material fact or to omit to state a material fact necessary in order to make the
statements made, in the light of the circumstances under which they were made, not misleading, or

c¢) To engage in any act, practice, or course of business which operates or would operate as a fraud or deceit upon
any person,

in connection with the purchase or sale of any security.” 17 CFR § 240.10b-5 (2011).
1217 CFR § 229.101(c)(1)(xii) (2011).

1317 CFR § 229.103 (2011); Instruction 5 of Item 103 explicitly requires disclosure of (1) proceedings “material to the
business or financial condition of the registrant”, (2) proceedings “involv[ing] primarily a claim for damages, or involves
potential monetary sanctions, capital expenditures, deferred charges or charges to income and the amount involved,
exclusive of interest and costs, exceeds 10 percent of the current assets of the registrant and its subsidiaries on a
consolidated basis” and (3) proceedings to which a “governmental authority is a party [...] and such proceeding involves
potential monetary sanctions, unless the registrant reasonably believes that such proceeding will result in no monetary
sanctions, or in monetary sanctions, exclusive of interest and costs, of less than $100,000; provided, however, that such
proceedings which are similar in nature may be grouped and described generically.”

1417 CFR § 229.303 (2011).
15 1d.



item 503(c) requires disclosure of risk factors, which includes environmental risks such as those
relating to climate change, contamination, noncompliance, litigation, and hazardous material
exposure.l6

Form 20-F17 also sets forth specific requirements that “foreign private issuers” must make in their
annual reports. It contains several provisions that mirror those set forth in Regulation S-K,
including business overview, liquidity and capital resources disclosure, trend information, and legal
proceedings.!®8 Additionally, it asks for a description of “any environmental issues that may affect a
company'’s utilization of [material tangible fixed] assets.”19

The SEC disclosure regime aims to strike a balance between creating a common pool of meaningful
information and “simply bur[ying] the shareholders in an avalanche of trivial information.”20 To
that end, typically only the disclosure of “material” information is required. Information is
considered material if there a “substantial likelihood that the disclosure...would have been viewed
by the reasonable investor as having significantly altered the ‘total mix’ of information made
available.”2! As to speculative or contingent events, materiality “will depend at any given time upon
a balancing of both the indicated probability that the event will occur and the anticipated
magnitude of the event in light of the totality of the company activity.”22 SEC guidance documents
universally accept these judicially established standards.23

The goal of the SEC disclosure regime is to enable investors to make informed decisions. Material
misstatements or omissions that render statements misleading often affect stock prices.2¢ Market
reactions alone, however, are not necessarily dispositive of materiality.25 In addition, shareholders
tend to be heterogeneous groups with diverse interests, with stock price performance as just one of
many priorities. Some only expect to hold on to stocks for short periods of time, while others
expect to hold them for decades. Some investors are diversified and are concerned about how
certain of their investments affect other of their investments and interests. Finally, some investors
care only about their material gain, while others are willing to forego at least some gain in exchange
for allowing a company to act in an ethically and socially responsible manner.26

16 17 CFR § 229.503(c) (2011).

17 Form 20-F is viewable at http://www.sec.gov/about/forms/form20-f.pdf.

18 [tems 4.B, 5.B, 5.D, and 8.4, Form 20-F, supra note 17.

19 Jtem 4.D, Form 20-F, supra note 17.

20 TSC Industries v. Northway, 426 U.S. 438 at 448-49 (1976).

21 Id. at 449.

22 Basic Inc. v. Levinson, 485 U.S. 224, 238 (1988).

23 SEC Staff Accounting Bulletin No. 99 - Materiality (SEC Release No. SAB 99 (Aug. 12, 1999)) [hereinafter SAB No. 99].

24 “[T]he demonstrated volatility of the price of a registrant’s securities in response to certain types of disclosures may
provide guidance as to whether investors regard quantitatively small misstatements as material.” SAB No. 99.

25 “Consideration of potential market reaction to disclosure of a misstatement is by itself ‘too blunt an instrument to be
depended on’ in considering whether a fact is material.” Id.

26 Lynn A. Stout, The Shareholder Value Myth, THE HARV. L. FORUM ON CORPORATE GOVERNANCE AND FIN. REGULATION (June 26,
2012, 9:16 AM), https://corpgov.law.harvard.edu/2012/06/26/the-shareholder-value-myth/.



B. The Unique Risks of Offshore Oil and Gas Operations in Frontier Areas Are Becoming
Increasingly Important to Investors

Environmental accidents in frontier areas pose serious threats to shareholder’s interests, as
evidenced by subsequent market reactions.2?” Shareholders have reacted to these threats by
seeking more information via requests for additional disclosure. Investors have also looked to third
parties to evaluate certain environmental risks associated with oil and gas operations in frontier
areas, suggesting an appetite for greater disclosure from companies themselves.

1. Market Reactions

Environmental accidents routinely reduce shareholder value when a company’s stock price
subsequently drops. In the first ten days following the 1989 Exxon Valdez spill, Exxon’s stock price
dropped 3.9%, while the rest of the S&P rose 2.8%.28 While the stock price was restored four
weeks later, cumulative abnormal returns, defined as the sum of the differences between a stock’s
actual performance and a broad index baseline, remained -15% after 50 trading days, and -18%
after 6 calendar months.29

The reaction following BP’s 2010 Deepwater Horizon spill was even more dramatic, with stock
prices dropping for companies along the contractor chain. In the first ten days after the Macondo
spill, shares in BP, Halliburton (the handler of drilling processes aboard the rig), and Transocean
(the owner and operator of the failed rig) dropped 8% or more.30 BP and Halliburton went on to
experience further drops as the spill continued, with notable drops occurring on the announcement
of criminal investigations 30 days after the spill began.3!

Even smaller incidents can produce stock price impacts. Shell experienced small drops in market
price following the announcement of EPA fines for the 2012 Arctic drilling season.32

2. Investor Initiatives

A number of investor initiatives have sought improved disclosure by oil and gas companies. In the
wake of the Deepwater Horizon oil spill, the Investor Network on Climate Risk (INCR), a coalition of
more than 98 institutional investors with assets totaling over $9 trillion, led by Ceres, a non-profit
that promotes investor activism in environmental and social issues, made a request to the National
Commission on the BP Deepwater Horizon Qil Spill and Offshore Drilling asking for the

27 Negative market reactions show that at least some current investors wish to dispose of their position in a stock while
potential future investors do not believe that the stock is worth the original selling price. Both show that damage caused
by the incident is considered significant to potential buyers and sellers, suggesting that prospective ex ante disclosure of
such risk would be material.

28 Matt Phillips, Echoes of Exxon Valdez: How does BP Stock Hit Compare?, WALL ST. ].: MARKETBEAT (April 30,2010, 11:40
AM), http://blogs.wsj.com/marketbeat/2010/04/30/echoes-of-exxon-valdez-how-does-bp-stock-hit-compare/.

29 Rory F. Knight & Deborah J. Pretty, The Oxford Executive Research Briefings, The Impact of Catastrophes on
Shareholder Value (1996), available at
http://www.ieiliu.se/program/ekprog/civilek_internt/ar_4/722a20/filarkiv_.m20/1.117874 /Uppsatsfrslag5VT2010-
CrisisMgmtrapportOxfordUniversity.pdf

30 Phillips, supra note 28.

31 In Deepwater: BP and Exxon share prices after oil spills, THE ECONOMIST (June 2, 2010),
http://www.economist.com/node/16270972.

32 See http://www.bloomberg.com/quote/RDSA:LN/chart; then view stock price change from Sept. 6 to Sept. 9.



Commission’s final report to include recommendations that the SEC “develop rules or guidance
under its existing regulatory authority to ensure consistent disclosure of material offshore drilling
risks.”33 The letter requested recommendations that addressed information on environmental,
health, and safety performance; investment in accident and spill prevention and response; spill
contingency plans; contractor selection and oversight; and governance and management systems.34
Letters requesting similar information were sent on behalf of 58 global investors holding more than
$2.5 trillion in assets to 27 oil and gas companies.35 Additionally, letters were sent to 26 insurance
companies that back policies for the industry, asking for disclosure on whether they were
considering adjusting their exposure to the industry or changing their underwriting rules.36 A more
recent letter was published on behalf of 62 investors holding roughly $2 trillion, requesting more
disclosures about climate-related risks and citing high-cost Arctic and deepwater drilling projects
as specific reasons for concern.3?

Ceres has also led the INCR in a number of other investor initiatives related to risks from oil and gas
operations. In 2012, Ceres filed shareholder resolutions with 18 oil and gas companies requesting
disclosure of plans for managing environmental and workplace challenges relating to hydraulic
fracturing, greenhouse gas emissions, and workplace safety.3® In 2013, Ceres again filed
shareholder resolutions with nine companies relating to environmental risks associated with
hydraulic fracturing and shale gas transmissions, focusing mostly on quantitative risk reporting.39
In 2014, Ceres produced a report which included an examination of corporate disclosures of
sustainability risks, strategies, and performance.#® The report included a section on oil and gas
producers, which found “minimal to no engagement with stakeholders on key environmental and
social issues.”#! The shareholders have demonstrated their interest in greater environmental
disclosure through these repeated initiatives, particularly regarding risks inherent to oil and gas
operations, and the SEC should take action to ensure that companies provide this information.

33 Letter from the INCR to Ceres letter to Senators Graham and Reilly, co-chairs of the National Commission on the BP
Deepwater Horizon 0il Spill and Offshore Drilling (Dec. 7, 2010), http://www.ceres.org/files/letter-to-national-oil-spill-
commission-december-2010.

34 d.

35 Improving Management of Deepwater Oil Drilling Risks, CERES (June 5, 2013), http://www.ceres.org/press/press-
clips/improving-management-of-deepwater-oil-drilling-risks.

36 Id. See also Nathanial Groneworld, Investors Ask Oil, Insurance Groups to Disclose Safety Plans, N.Y. TIMES (Aug. 5, 2010),
http://www.nytimes.com/gwire/2010/08/05/05greenwire-investors-ask-oil-insurance-groups-to-disclose-67189.html.

37 [nvestors Push SEC to Require Stronger Climate Risk Disclosure by Fossil Fuel Companies, CERES (Apr. 17, 2015),
https://www.ceres.org/press/press-releases/investors-push-sec-to-require-stronger-climate-risk-disclosure-by-fossil-
fuel-companies.

38 [nvestors challenge 18 oil and gas companies on climate change, hydraulic fracturing, and sustainability risks, CERES (Feb.
8,2012), http://www.ceres.org/press/press-releases/investors-challenge-18-oil-and-gas-companies-on-climate-change-
hydraulic-fracturing-and-sustainability-risks-1.

39 [nvestors Press Oil and Gas Companies to Reduce and Report Risks from Hydraulic Fracturing Operations, CERES (Feb. 5,
2013), http://www.ceres.org/press/press-releases/investors-press-oil-and-gas-companies-to-reduce-and-report-risks-
from-hydraulic-fracturing-operations.

40 The Ceres Roadmap for Sustainability: Disclosure, CERES (2014), http://www.ceres.org/roadmap-assessment/progress-
report/performance-by-expectation/disclosure/disclosure-gaining-ground.

41 The Ceres Roadmap for Sustainability: Oil & Gas Producers, CERES (2014), http://www.ceres.org/roadmap-
assessment/sector-analyses/oil-gas-producers.



Investor advocacy groups have also pushed for better generalized social and environmental
disclosure. The Social Investment Forum (SIF), a non-profit association of over 400 professionals,
firms, and organizations committed to promoting socially responsible investment decisions,
published a letter to President Obama in 2009 requesting action to promote corporate social
responsibility.42 Ceres and the INCR have also reached out to heads of major oil and gas companies
requesting voluntary disclosure of climate risks.43

3. Third-party resources

A number of consultancies have responded to the demand for information on drilling risk in
frontier areas by publishing reports on the attendant risks. Among the reports are:

e ERNST & YOUNG, BUSINESS PULSE: EXPLORING DUAL PERSPECTIVES ON THE TOP 10 RISKS AND
OPPORTUNITIES IN 2013 AND BEYOND: OIL AND GAS REPORT (2013).

“In our view, and that of the survey respondents, [health, safety, and environmental
risk] is unquestionably the number one hazard for oil and gas companies....[A]ny
perceived negligence in this area [is] penalized heavily by both regulators (who
hand out enormous fines) and the wider public (whose perception of the
organization responsible can be irreparably damaged.). Of course...[s]afety and
environmental health are of paramount important in their own right.”

e LLOYD’S, DRILLING IN EXTREME ENVIRONMENTS: CHALLENGES AND IMPLICATIONS FOR THE ENERGY
INSURANCE INDUSTRY (2011).

e  SUSTAINALYTICS, THE IMPACTS AND RISKS OF DEEPWATER AND ARCTIC HYDROCARBON DEVELOPMENT
(2012).

e REPRISK, SPECIAL REPORT: ARCTIC DRILLING (2013).

e  MARSH RISK MANAGEMENT RESEARCH, MANAGING RISK ON THE NEW FRONTIERS OF ENERGY
EXPLORATION (2013).

C. Offshore Oil and Gas Operations in Frontier Areas Create Unique Material Risks
Oil and gas operations in frontier areas pose unique dangers that investors may deem material.
1. Operating in frontier areas is especially dangerous

While all drilling operations carry some risk, operating in frontier areas, like deepwater or the

42 Social Investment Forum Letter to President Obama (January 15, 2009), “New American Leadership for
Environmentally and Socially Responsible Investing and Corporate Responsibility,” available at
http://www.ussif.org/files/Public_Policy/Comment_Letters/Office%200f%20CSR%20Letter.pdf.

43 E.g., WATER SCARCITY AND CLIMATE CHANGE: GROWING RISKS FOR BUSINESS AND INVESTORS, CERES AND PACIFIC INSTITUTE (February
2013), available at www.pacinst.org/wp-content/uploads/2013/02/full_report30.pdf (recommending six specific actions
for corporations with regard to improving disclosure); see also E. Lynn Grayson, Water Scarcity: A Critical Climate Change
Challenge for Business, LexisNexis Emerging Issues Analysis, 2009 Emerging Issues 4174 (August 2009).



Arctic, compounds traditional risk with additional challenges. 44

Deepwater drilling subjects equipment to low temperatures and high pressures. The modifications
required to deal with this added stress are expensive and prone to failure. Deeper wells are also
subject to integrity issues that stem from the increase in drilling mud and cement needed to
reinforce well walls. Spills and blowouts on deepwater rigs are more difficult to contain than those
onshore or in shallow waters due to their distance from containment resources.*s Deepwater and
frontier area hydraulic fracturing (“fracking”) may cause additional challenges as well. Deepwater
fracking is a relatively new endeavor, and little is known about the risks.4¢ However, even
traditional onshore fracking comes with its fair share of risks,4” and, like with other drilling
techniques, fracking in frontier areas will likely exacerbate those risks.

Operating in the Arctic Ocean creates unique challenges and risks due to volatile climate, sea ice,
and the remote location of drill sites.#8 According to a recent law review article on offshore oil and
gas activities:4?

The challenges of operating in the Arctic Ocean are different, but no less severe, than
those in deepwater environments.50 These challenges include “extreme cold,
extended seasons of darkness, hurricane-strength storms, and pervasive fog,” and
the need to protect rich, sensitive, and important ecosystems.5! There is very limited
infrastructure in the region: the nearest Coast Guard station is in Kodiak, Alaska,

44 See NAT'L COMM'N ON THE BP DEEPWATER HORIZON OIL SPILL AND OFFSHORE DRILLING, DEEP WATER: THE GULF OIL DISASTER AND THE
FUTURE OF OFFSHORE DRILLING 51-52 (2010), available at
http://cybercemetery.unt.edu/archive/oilspill/20121211011815/http://www.oilspillcommission.gov/sites/default/files/documents/
A%20Brief%20History%200f%200ffshore%20Drilling%20W orking%20Paper%208%2023%2010.pdf.

45 SUSTAINALYTICS, DEEPER AND COLDER: THE IMPACTS AND RISKS OF DEEPWATER AND ARCTIC HYDROCARBON DEVELOPMENT 10 (2012)
[hereinafter Deeper and Colder], http://www.sustainalytics.com/sites/default/files/unconventional-oil-and-gas-arctic-
drilling_0.pdf.

46 David Wethe, Deep Water Fracking Next Frontier for Offshore Drilling, BLOOMBERG (Aug. 27, 2014),
http://www.bloomberg.com/news/articles/2014-08-07 /deep-water-fracking-next-frontier-for-offshore-drilling.

47 Impacts to the environment include stress on surface and ground water supplies, contamination of the drinking water
supply, air pollution, and other adverse impacts from discharge and disposal. See Hydraulic Fracturing, U.S. ENVTL. PROT.
AGENCY, https://www.epa.gov/hydraulicfracturing (last updated Apr. 27, 2016).

48 The risks and uncertainties involved in Arctic drilling efforts are so great that in early 2012, German bank WestLB
institute a policy against financing any Arctic oil projects. PoLICY FOR BUSINESS ACTIVITIES RELATED TO OFFSHORE OIL DRILLING
AND PrODUCTION, WESTLB (Feb. 2012); Matthew Carr, WestLB, Oil Platform Lender, Won’t Do Arctic, Antarctic Business,
BLOOMBERG (Apr. 27, 2012), http://www.bloomberg.com/news/2012-04-27 /westlb-oil-platform-lender-won-t-do-arctic-
antarctic-business.html.

49 Michael LeVine, Andrew Hartsig, & Maggie Clements, What About BOEM? The Need to Reform the Regulations Governing
Offshore Oil and Gas Planning and Leasing, 31 ALAsKA L. REv. 231, 242 (2014).

50 See Michael LeVine, et al., Oil and Gas in America’s Arctic Ocean: Past Problems Counsel Precaution, 38 SEATTLE U.L. REV
1271 (2015).

51 Oversight Hearing on “The Final Report from the President’s National Commission on the BP Deepwater Horizon Oil Spill
and Offshore Drilling Before the H. Comm. on Natural Res., 112th Cong. 37,38 (2011) (joint statement of the Honorable Bob
Graham, Co-Chairman, National Commission on the BP Deepwater Horizon Oil Spill and Offshore Drilling, and the
Honorable William K. Reilly, Co-Chairman, National Commission on the BP Deepwater Horizon Oil Spill and Offshore
Drilling); see also Legislative Hearing on H.R. 2231 Before the Subcomm. on Energy and Mineral Res. of the H. Comm. on
Natural Res., 112th Cong. 2-7 (2013) (statement of Michael LeVine, Pacific Senior Counsel, OCEANA).



roughly 1,000 miles from the likely locations of oil and gas exploration,52 and the
nearest large deepwater port is in Dutch Harbor.53 There is no proven method to
respond effectively in icy waters, and traditional response methods may be
ineffective.54 In addition, the Arctic region is changing rapidly as a result of warming
climate, and the lack of information about the marine ecosystem or those changes
makes it difficult to assess or mitigate the effects of industrial activities.55 56

Traditional oil and gas extraction operations create environmental risks, and those risks are
exacerbated in frontier areas. Deepwater installations disturb the habitats of many large marine
mammals and fish, while offshore development in the Arctic has the potential to impact important
migratory paths of marine mammals and birds, sensitive habitats, and relatively untouched
ecosystems. In addition, oil must be transported to shore, which also has consequences. Shoreline
degradation reduces natural storm defenses, an especially important factor in storm-prone regions
like the Arctic and the Gulf of Mexico.57 Drilling operations typically discharge drilling fluids,
cuttings, producing water, and domestic waste. This discharge often contains hazardous and toxic
compounds.58 As a result of the greater depth of deepwater wells, greater quantities of discharge
are released.59

In addition to the environmental consequences of normal operations, unintended discharge of
waste or well oil into the environment is a possibility. There are several ways for oil to enter the
environment. Potential causes include malfunctioning valves, corrosion, blowout, and human error.
Spills from isolated drilling rigs take longer to contain compared to onshore or shallow water
spills.6® The environmental consequences of accidents in frontier areas can be devastating. For
instance, the Deepwater Horizon spill is estimated to have killed an unprecedented number of

52 Dan Joling, Critics Say Grounding Shows Arctic Drilling Danger, USA ToDAY, (Jan. 3, 2013),
http://www.usatoday.com/story/news/nation/2013/01/02 /arctic-drilling-danger/1805577/.

53 See Deborah Zabarenko, Arctic Oil Spill Would Challenge Coast Guard, REUTERS (Jun. 20, 2011),
http://www.reuters.com/article/2011/06/20/us-arctic-0il-idUSTRE75]60620110620 (quoting U.S. Coast Guard Adm.
Robert Papp Jr. as saying that “[t]here is nothing up there to operate from at present and we're really starting from
ground zero”).

54 See WORLD WILDLIFE FUND, NOT SO FAST: SOME PROGRESS IN SPILL RESPONSE, BUT US STILL ILL-PREPARED FOR ARCTIC OFFSHORE
DEVELOPMENT (2009), available at
http://assets.worldwildlife.org/publications/401/files/original/Not_So_Fast_Some_Progress_in_Spill_Response__but_US_
Still_Unprepared_for_Arctic_Offshore_Development.pdf?1345754373 (showing difficulties with spill response in Alaska);
PEW ENV'T GRP., OIL SPILL PREVENTION AND RESPONSE IN THE U.S. ARCTIC OCEAN: UNEXAMINED RISKS, UNACCEPTABLE CONSEQUENCES 73—
75 (2010), available at http://www.pewtrusts.org/~/media/legacy/oceans_north_legacy/page_attachments/Oil-Spill-
Prevention.pdf (showing the particular risks associated with drilling in the Arctic); Jacob D. Unger, note, Regulating the
Arctic Gold Rush: Recommended Regulatory Reforms to Protect Alaska’s Arctic Environment from Offshore Oil Drilling
Pollution, 31 ALASKA L. REv. 263. (2014) (proposing a multi-factor reform to better align corporate incentives and to
compensate harmed individuals for losses due to oil spills).

55 INTERAGENCY WORKING GROUP ON COORDINATION OF DOMESTIC ENERGY DEVELOPMENT AND PERMITTING IN ALASKA, MANAGING FOR THE
FUTURE IN A RAPIDLY CHANGING ARCTIC 8 (2013), available at
http://www.afsc.noaa.gov/Publications/misc_pdf/IAMreport.pdf.

36 LeVine et al,, supra note 49, at 242.
57 See LLOYD’S, ARCTIC OPENING: OPPORTUNITY AND RISK IN THE HIGH NORTH 42-43 (2012).

58 A representative offshore installation in the North Sea discharged 1,681,916 cubic meters of discharge water into the
ocean in 2008. Deeper and Colder, supra note 45, at 10.

59 Deeper and Colder, supra note 45, at 10.
60 Id.



animals, including between 50,000 to 84,000 birds, up to 1 billion fish, and up to 8.3 billion
oysters.61 56,000 to 166,000 small juvenile and 4,900 to 7,600 larger sea turtles were killed as
well.62 Many more species suffered as a result of the spill, and studies are still being released that
show the full extent of the damage done.63 Standard oil spill response tactics (e.g., mechanical
containment, in situ burning) can be hampered by remoteness, ice cover, or inclement weather.64

A catastrophic oil spill in frontier areas can also result in severe financial consequences for the oil
and gas company at fault. For example, the Bureau of Ocean Energy Management estimated in 2012
that a low-volume catastrophic spill in the Chukchi Sea or the Beaufort Sea would result in damages
of approximately $10.07 billion and $12.16 billion, respectively, in social and environmental costs;
a high-volume spill would result in damages of approximately $15.75 billion and $27.77 billion,
respectively.> BOEM estimated that there is a 75% chance that operations in the Chukchi Sea will
lead to “one or more large spills.”¢6 These figures, however, do not include all of the potential costs
incurred by a catastrophic spill.67 BP and the U.S. Department of Justice, for instance, agreed to a
settlement that requires BP to pay $20.8 billion in fines. 68 Between that settlement, the settlement
of civil claims, and required payments to a Trust Fund, the Deepwater Horizon incident, as of July
2016, has cost BP a staggering $61.6 billion®°

61 NAT'L OCEANIC AND ATMOSPHERIC ADMIN., Final Programmatic Damage Assessment and Restoration Plan and Final
Programmatic Environmental Impact Statement 4-561 (2016), http://www.gulfspillrestoration.noaa.gov/restoration-
planning/gulf-plan.

62 Id. at 4-197.

63 For a list of studies completed so far, see NOAA Studies Documenting the Impact of the Deepwater Horizon Oil Spill, NAT'L
OCEANIC AND ATMOSPHERIC ADMIN., http://response.restoration.noaa.gov/deepwater-horizon-oil-spill/noaa-studies-
documenting-impacts-deepwater-horizon-oil-spill.html

64 LLOYD’S, ARCTIC OPENING: OPPORTUNITY AND RISK IN THE HIGH NORTH 39 (2012) There is some argument that oil cleanup in the
Arctic could be more efficient than elsewhere. Oil has lower evaporation and biological degradation rates in cold
temperatures and the ice may act as a barrier between the oil and the marine environment; those facts together may
promote in situ burning and enable greater recovery. However, keeping oil in place for cleanup activities creates its own
problems, such as air pollution from burning, and there is a great deal of uncertainty as to where trapped oil would end
up as the ice shifts.

65 BUREAU OF OCEAN ENERGY MGMT., ECONOMIC ANALYSIS METHODOLOGY FOR THE FIVE YEAR OCS OIL AND GAS LEASING PROGRAM FOR
2012-2017, at 43 (Table 13) (June 2012) [hereinafter BOEM Economic Analysis], available at
http://www.boem.gov/uploadedFiles/BOEM/Oil_and_Gas_Energy_Program/Leasing/Five_Year_Program/2012-
2017_Five_Year_Program/PFP%Z20EconMethodology.pdf

66 BUREAU OF OCEAN ENERGY MGMT., FINAL SECOND SUPPLEMENTAL ENVTL. IMPACT STATEMENT, CHUKCHI SEA PLANNING AREA OIL AND GAS
LEASE SALE 193, at Vol. 1, 154-55 (Feb. 2015), available at

http://www.boem.gov/uploadedFiles/BOEM/About_ BOEM/BOEM_Regions/Alaska_Region/Leasing_and_Plans/Leasing/
Lease_Sales/Sale_193/2015_0127_LS193_Final_2nd_SEIS_Vol1l.pdf

67 BOEM Economic Analysis, supra note 65, at 72 (Table 25) (“Impacts not quantified include other health effects,
commercial shipping, other impacts to the OCS oil and gas industry, property values, recreational and commercial fishing,
and other consumer price impacts.”)

68 Rakteem Katakey, Del Quentin Wilber & Margaret Cronin Fisk, BP’s Record 0il Spill Settlement Rises to More Than $20
Billion, BLOOMBERG (Oct. 5, 2015), http://www.bloomberg.com/news/articles/2015-10-05/bp-s-record-oil-spill-
settlement-rises-to-more-than-20-billion.

69 Steven Mufson, BP’s Big Bill for the World’s Largest Oil Spill Reaches $61.6 Billion, WASHINGTON PosT (July 14, 2016),
https://www.washingtonpost.com/business/economy/bps-big-bill-for-the-worlds-largest-oil-spill-now-reaches-616-
billion/2016/07 /14 /7248cdaa-49f0-11e6-acbc-4d4870a079da_story.html.
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2. The dangers of operations in frontier regions increase the regulatory and litigation risk faced
by oil and gas companies

The additional risks associated with drilling in frontier areas have resulted in new regulations and
careful scrutiny. These regulations and scrutiny are important for helping to promote safety and
environmental protection in riskier frontier areas but can also result in costs to companies’ value
that can be harmful to investors if not properly disclosed. Regulatory risk includes the risk arising
from noncompliance with current environmental and safety rules. Regulator-imposed penalties
and fines can damage a company’s financial position. Further, opponents of these operations can
lobby regulators, challenge permits or seek injunctions to halt or delay exploration and extraction
projects. For example, Shell’s exploration plans in Alaska were delayed by litigation and permitting
challenges, among other factors from 2007 through 2014.70

Additionally, the dangers of operating in frontier areas increases the litigation risk that an oil and
gas company may face, which can expose shareholders to unexpected liabilities if not properly
disclosed. Litigation arising from oil and gas operations can be broadly grouped into three
categories: compensation claims from harmed third-parties, shareholder suits based on
mismanagement of such operations, and litigation challenging licenses and permits. Third-party
suits arise from personal injury, loss of business, and environmental damages.’! The costs of
litigation and paying out compensation for these claims can add up quickly and, in the case of major
spills, have significant impacts on profits.’2 Often, in the wake of major incidents, shareholders
initiate their own suits against companies. The best recent examples of this phenomenon are the
multitude of shareholder suits against BP, alleging that the company misled investors in the years
leading up to the spill. These suits proceeded under both federal securities and state laws.”3 Oil
company litigation by third parties and shareholders tends to be long and drawn-out, which
extends and delays the financial effects of a spill incident, creating longstanding uncertainty as to
the true costs.”*

70 Letter from Peter Slaiby, Shell to Mark Fesmire, BSEE re: Shell Offshore Inc. and Shell Gulf of Mexico Inc. request for an
initial five-year Suspension of Operations (July 10, 2014) (SOO Request), available at
http://oceana.org/sites/default/files/shell_soo_request_7_14.pdf.

71 For a summary of the types of claims raised in suits filed following the Macondo spill, see http://eli-ocean.org/wp-
content/blogs.dir/2 /files/Claims-and-Litigation.pdf.

72 BP’s pre-tax expenditures stemming from oil spill compensation claims following the Macondo spill was nearly

$41 billion. In the first eight months following the 1989 Exxon Valdez spill over 150 suits were filed against the company,
see Barnaby ]. Feder, Exxon Valdez’s Sea of Litigation, NY TIMES (Nov. 19, 1989),

http://www.nytimes.com/1989/11/19 /business/exxon-valdez-s-sea-of-litigation.html?pagewanted=all&src=pm,
including a class action lawsuit, where the jury originally awarded $5 billion to the 32,500 class members (later reduced
to $507.5 million after a 20 year fight by the company). 0il Spill Lawsuits Come Quickly, SOUTHSOURCE (Jun. 29, 2010),
http://source.southuniversity.edu/oil-spill-lawsuits-come-quickly-23808.aspx. Three years after the spill, Exxon paid $1
billion to settle government lawsuits. Press Release, Entvl. Prot. Agency, Exxon to Pay Record One Billion Dollars in
Criminal Fines and Civil Damages in Connection with Alaskan 0Oil Spill (Mar. 13, 1991),
https://www.epa.gov/aboutepa/exxon-pay-record-one-billion-dollars-criminal-fines-and-civil-damages-connection-
alaskan.

73 Alison Frankel, BP’s Other Victims: Shareholders Shut Out by Morrison, REUTERS (Nov. 15, 2012),
http://blogs.reuters.com/alison-frankel/2012/11/15/bps-other-victims-shareholders-shut-out-by-morrison/.

74 A class action suit against Exxon regarding effects of the 1989 Valdez spill with a jury finding against the company

reached the Supreme Court in 2007 and wasn'’t fully resolved until 2009. 0il Spill Lawsuits Come Quickly, supra note 72.
Litigation against Chevron stemming from oil exploration in Ecuador’s Lago Agrio oil field has been ongoing since 1993,
as the company fights what is now an $18.2 billion judgment. Chevron has gone so far as suing the opposing counsel for
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IL The New and Unique Risks of Offshore Oil and Gas Operations in Frontier Areas Are
Not Being Adequately Disclosed

Despite the many unique material risks created by oil and gas operations in frontier areas,
corporate disclosure to date has been inconsistent and inadequate. Out of a handful of major oil
and gas companies surveyed, BP provides the most complete disclosure of these risks. This
disclosure can thus be used as a baseline from which both the disclosure of other companies as well
as ideal disclosure can be evaluated.

A. BP’s Disclosure Is Thorough but Could Be Improved

BP currently provides the most complete disclosure of drilling risks it faces and the processes in
place to mitigate those risks. Its 2015 Annual Report provides, for instance, a detailed breakdown
of oil spills and loss of primary containment experienced over a multiyear period. The display
shows the number of loss of containment incidents, the number of resulting spills, the number of
spills to land or water, the volume of oil spilled, and the volume of oil unrecovered.’”> Additionally,
the analysis includes a multiyear display of worker injury frequency and distinguishes between
employees and contractors.”6

BP’s governance system receives detailed treatment. A safety and operational risk (S&OR) function
that provides quarterly reports directly to the CEO regarding the company’s health, safety, and
environmental performance is described in depth,”” as is its operating management system (OMS),
which defines BP’s principles for good operating practice, conducts initial assessments of
compliance and safety plans, and provides for periodic updates thereafter to cure existing or new
gaps.’8 OMS also includes safety and compliance training, although criteria for such testing are
omitted.”?

In its 2012 Annual Report, BP provided a fairly detailed overview on its efforts to engage in safer
drilling practices, including its complying with its agreements with the U.S. government following
the Deepwater Horizon spill, seeking independent process safety advice, and undertaking
operation-specific safety improvements such as well casing design improvements and audit
checklists for rig intake and start-up operating procedures.80 In its 2015 Annual Report, BP states
that it has completed all of the 26 recommendations from its internal investigation of the
Deepwater Horizon accident, and provides a link to the list of recommendations.8!

allegedly concealing and promoting fraudulent information in the case. http://articles.washingtonpost.com/2013-06-
29 /business/40270607_1_patton-boggs-ecuador-case-plaintiffs

75 BP Annual Report and Form 20-F 2015, p. 43.

76 Id. at 43.

771d. at 72.

78]d. at 72.

791d. at 45; Id. at 52.

80 BP Annual Report and Form 20-F 2012, p. 47-48.
81 BP Annual Report and Form 20-F 2015, p. 43.
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BP states that 52% of its hours worked in 2015 were carried out by contractors.82 Guidance for
contractors’ conformance with OMS was prepared in 2012, and the 2015 report states that OMS
now includes requirements and practices for contractors.s3

A section on oil spill preparedness and response is also included.84 This section mentions exercises
conducted in 2015 with government regulators in planning for oil spill response.85 Additionally, BP
states that it further developed its oil spill response plan requirements in 2012. Vague discussion
of specialized modelling techniques and stockpiles of dispersant is also included without discussion
of how and to what extent they will allow BP to better respond to oil spills.8¢ BP also states that its
use of emerging technologies is enhancing its oil spill response capability, and mentions use of
aerial and underwater robotic vehicles, as well as satellite imagery.87 Information substantiating or
testing this claim, however, is omitted.

Finally, BP provides a multiyear breakdown of its environmental expenditures, distinguishing
between expenditure pertaining to its Gulf of Mexico oil spill response and its other environmental
expenditures. These categories are further disaggregated into operating expenditures, capital
expenditures, clean-up costs, additions to environmental remediation provisions, and additions to
decommissioning provisions, with some discussion of the major contributions to each segment, as
well as how these numbers are assessed.88

Though thorough, and a good starting place for other companies to follow, BP’s environmental
disclosures still do not fully inform investors of all material risks relating to drilling in frontier
areas. Suggestions for further improvement are made in Section III of these comments. But other
companies do not even match the minimal level of BP’s disclosures. This lack of information about
the risks impedes investors’ abilities to make informed decisions. With a higher level of disclosure,
investors are able to more accurately understand both the risks inherent to the operations, and the
company’s ability to prevent and respond to such situations.

B. Other Oil and Gas Companies’ Disclosures Fall Short of BP’s

In contrast to BP’s description of its safety programs and corresponding governance checks, other
companies’ disclosures remain at a high level of generality. Shell mentions a “safety-focused
culture” and provides as a single example that its offshore wells are designed with at least two
independent barriers to mitigate the risk of loss of containment incidents, and that these barriers
are regularly tested and maintained.89 Employees who break certain safety rules may face
termination and contractors may face removal from the worksite.90 Further information on these
rules or the frequency with which such disciplinary action occurs is omitted. ConocoPhillips

82 ]d. at 43.

83 Id. at 45.

84 ]d. at 47.

85 Id.

86 Id.

87 Id.

88 Id. at 223.

89 Shell Annual Report and Form 20-F 2015 at 53.
90 Id.
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discusses improvements in its HSE (health, safety, and environment) Management System
Standard, which clarified company requirements®! Further details on these systems and processes
are omitted. ConocoPhillips does not include statistics describing its injury rate and process safety
incident rates, though they were included in previous reports.92 ExxonMobil describes its
Operations Integrity Management System (OIMS) which “is a cornerstone of [its] approach to
managing safety, security, health, and environmental risks, as well as to achieving excellence in
performance.”3 This system is said to be continually assessed and compliance is said to be
regularly tested.?* While the 11 elements of the OIMS Framework are listed, further information on
how OIMS works or how it is tested is omitted.

Among Shell, ConocoPhillips, ExxonMobil, and Chevron, only Shell addresses its oil spill response
plans in any detail. Shell discloses that oil spills may result in significant clean-up costs, fines, and
other damages, but does not provide any estimates or analysis of what these might sum to or the
impact that they might have on the company. All offshore installations are said to have spill
response plans in place that detail strategies, techniques, available equipment, and trained
personnel and contacts.%6 Additionally, Shell says that it may call upon resources such as
containment booms, collection vessels, aircraft, and the services of oil spill response organizations,
and that it conducts regular exercises to ensure the continued efficacy of these plans.%7
Substantiation of these plans’ efficacy and further details of testing criteria are omitted. Shell also
says that it maintains site-specific emergency response plans, but does not further describe them.%8
The number of operational spills in both 2015 and 2016, however, is included.?® Neither
ConocoPhillips nor ExxonMobil provide information regarding their oil spill preparedness.
ConocoPhillips only references its membership in several Qil Spill Response Removal Organizations
(OSROs).100

ExxonMobil, ConocoPhillips, and Chevron (but not Shell) disclose their environmental
expenditures. ExxonMobil distinguishes between capital expenditures and other expenditures,
stating that these expenditures include investment in infrastructure and technology, as well as
preventative and remediation steps to minimize the environmental impacts of its operations.10!
The amount set aside for environmental liabilities is also disclosed, although the sources of these
liabilities is omitted as the company finds that no individual site is expected to create material
losses.102 Chevron discloses its environmental remediation reserves and additions that it has had to
make over the period from 2013 to 2015, and provides a breakdown of the approximate sources of

91 ConocoPhillips 2015 Annual Report at 23.

92 See, e.g., ConocoPhillips 2012 Annual Report at 18.
93 ExxonMobil 2015 Summary Annual Report at 11.
94 Id.

95 Shell Annual Report and Form 20-F 2015 at 56.
96 Id.

97 Id.

98 Id.

99 Id.

100 ConocoPhillips 2015 Annual Report at 21.

101 ExxonMobil 2015 Annual Report.

102 Id.
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its liabilities.103 ConocoPhillips discloses its expensed and capitalized environmental costs in 2015,
and its expected costs in 2016 and 2017.104 It also discloses its total accrued environmental costs in
both 2014 and 2015, and states that it “expect[s] to incur a substantial amount of these
expenditures within the next 30 years”105

Shell discloses that is subject to “a variety of environmental laws, regulations, and reporting
requirements” and that noncompliance could lead to significant costs.1%6 This disclosure, however,
remains hypothetical, and Shell declares that none of the actual costs it has faced have been
material.107 The risk of certain operations increasing seismic activity is disclosed, although the
extent and effects of this risk are not discussed.198 ConocoPhillips discloses that it is subject to
“numerous international, federal, state and local environmental law and regulations,” and provides
a list of several of the federal and international laws.199 Chevron also discloses that it is subject to
“various international, federal, state and local environmental, health and safety laws, regulations
and market-based programs,” and discloses its estimated worldwide environmental spending for
2015 and expected environmental capital expenditures for 2016.110

None of the companies discussed in this section described governance or audit processes that
pertain to their safety management systems. Shell discloses that its Audit Committee does review
the management of “health, safety, security, environmental and social impacts of projects and
operations,” but does not list the process itself.111 Shell does also disclose that its Committee visits
Shell locations to observe how standards are being implemented.12 Also, none of the companies
discussed in this section included contractor risk management processes. Without this disclosure,
investors lack information about the implementation of safety and risk management systems, and
are unable to fully assess the companies’ ability to manage and respond to potential impacts and
risks.

C. Case Study: Shell’s Disclosure Regarding 2012 Arctic Operations to Present

Shell’s problems in the Arctic Ocean have been well documented.!13 The company invested more
than $7 billion to purchase leases and undertake exploration in the U.S. Arctic Ocean. After more
than a decade, the company managed to complete one well and has now walked away almost
entirely from its investment.114 The company has announced that its exploration program is

103 Chevron Corporation 2015 Annual Report at 24.
104 [d. at 64.

105 Id.

106 Shell Annual Report and Form 20-F 2015 at 60.
107 Id.

108 Id.

109 ConocoPhillips 2015 Annual Report at 62.

110 Chevron Corporation 2015 Annual Report at 24.
111 BP Annual Report and Form 20-F 2015 at 72.
112 [d.

113 See Frozen Future: Shell’s Ongoing Gamble in the Arctic Ocean.
http://oceana.org/sites/default/files/reports/Shells_Frozen_Future_2_25_14.pdf

114 See http://usa.oceana.org/companies-give-arctic-ocean-leases (showing that Shell and other companies relinquished
their leases).
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stopped for the forseeable future, and it has given up leases. Along the way, the company’s
proposals were met with litigation, controversy, and near disaster. Famously, the company’s efforts
in 2012 led to the grounding of its drill rig, the Kulluk, fines for violating permits, problems with its
containment dome and spill response barge, and myriad other problems. Attachment A to this
letter is a petition seeking to have the SEC open an investigation into Shell’s operations. It provides
additional details about Shell’s problems in 2012.115

Shell, in its 2012 Annual Report, disclosed that “there were challenges” in its 2012 Alaskan
exploration operations. Among the many challenges, Shell disclosed that the containment dome
was damaged during its first full-scale deployment test, that there were challenges in moving its
rigs to and from the area of operations, and that the Arctic Challenger was certified too late to be
used during the 2012 drilling season. Shell provided further discussion of the Kulluk’s grounding,
but claimed that it “occurred after the completion of [its] exploration programme and did not
involve drilling operations.”116

Shell asserted that its drilling in the Arctic Ocean (the site of its exploratory wells) was “conducted
safely, in accordance with permits and regulatory standards.”11? However, there was no mention of
the pending EPA investigation or of the special permits Shell was given with more lenient emissions
standards.

More critically, Shell provided no analysis of the particular safety issues that its Arctic operations
faced. For instance, despite mentioning the failure of its containment dome and its inability to
deploy one of its spill containment vessels, Shell still asserted that its operations were conducted
safely without providing a basis for that conclusion.

Shell also asserted its familiarity with and preparedness for drilling off of the coast of Alaska while
providing no analysis regarding the problems it faced due to severe, but routine, Arctic weather.
Earlier annual reports discuss plans to begin drilling in these waters and also have no discussion of
the significant weather-related risks inherent in Arctic drilling operations. The permanence of
these risks suggests that they ought to have been anticipated and disclosed before they
materialized. However, the 2011 Annual Report only contains boilerplate language about how the
company takes all necessary precautions to limit environmental risks, but that some cannot be
assessed or foreseen beforehand. Similar nondescript language appears in several previous annual
reports, including in 2010, 2009, 2008, and 2006.

Shell’s 2014 proposed exploration plan stated that its “2012 exploration drilling operations in the
Arctic were conducted safely, and with no serious injuries or environmental impact.”118 However, a
DOI review in 2013 had come to a very different conclusion, stating that “Shell’s difficulties have
raised serious questions regarding its ability to operate safely and responsibly in the challenging
and unpredictable conditions offshore Alaska.”119 The company’s 2014 Annual Report claimed that

115 See Attachment A at 7-11.
116 Shell Annual Report and Form 20-F 2012 at 49.
117 [d.

118 See Sean Cockerham, Administration Considers Whether to Allow Shell to Resume Arctic Oil Exploration, McCLATCHYDC
(Nov. 27, 2013), http://www.mcclatchydc.com/2013/11/27 /209993 /administration-considers-whether.html (quoting
Shell’s proposed 2014 exploration plan).

119 U.S. DEP'T OF THE INTERIOR, REVIEW OF SHELL'S 2012 ALASKA OFFSHORE OIL AND GAS EXPLORATION PROGRAM 16 (Mar. 8, 2013),
http://www.doi.gov/news/pressreleases/upload/Shell-report-3-8-13-Final.pdf.
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its Arctic Containment System had been improved, 120 but omitted the fact that it had not been
tested and had previously been rejected as “unfeasible” in the Arctic.121

Despite its difficulties, Shell continued making efforts to operate in the Arctic. In 2015, Shell sought
to undertake two simultaneous drilling operations in the Chukchi Sea, and requested approval to
drill up to six wells.122 Eventually, the company was allowed to complete one well in the Chukchi
Sea. Upon completing that well, Shell announced that it was halting its exploration program in the
Arctic Ocean “for the forseeable future.” Ultimately, the company has given up its leases and
walked away almost entirely from its multi-billion-dollar investment.

Up through its 2014 report, Shell never disclosed the risk of needing to abandon all drilling efforts
in the Arctic.123 Better disclosure would have provided investors with a more accurate picture of
the risks inherent in these activities and allowed a more informed assessment of the company’s
choices.

II1. The Commission Should Clarify Disclosure Obligations for Oil and Gas Companies

In order to promote consistent and effective disclosure, the SEC should clarify existing disclosure
obligations for offshore oil and gas operations in frontier areas. The SEC could accomplish this
either by interpreting its existing rules to require greater disclosure of environmental and financial
risks related to frontier drilling, or could develop new regulations on environmental disclosures.
The SEC Division of Corporate Finance has, in the past, issued expressions of its policies and
practices regarding the specific kinds of disclosure that should be made in certain industries,
including oil and gas, in addition to mining, banking, insurance, and real estate.124 For instance,
certain changes to oil and gas reserve reporting requirements were made in order to “provide
investors with a more meaningful and comprehensive understanding of oil and gas reserves, which
should help investors evaluate the relative value of oil and gas companies.”125 These proposals
were spurred by “significant changes in the oil and gas industry.”126

120 See Shell Annual Report and Form 20-F 2014 at 55.

121 SHELL OFFSHORE INC., BEAUFORT SEA REG’L EXPLORATION OIL DISCHARGE PREVENTION AND CONTINGENCY PLAN 4-3 (Jan. 2010),
http://www.boem.gov/uploadedFiles/BOEM/0Oil_and_Gas_Energy_Program/Plans/Regional_Plans/Alaska_Exploration_P
lans/2012_Shell_Beaufort EP/2010_BF_rev1.pdf (“Well capping is not feasible for offshore wells from moored vessels
with BOPE sitting below the mud line in a well cellar (glory hole)....”); Id. at 4-5 to 4-6 (Table 4-1) (stating that “[p]roven
technology is not available” for well capping).

122 See SHELL GULF OF MEXICO INC., REVISED OUTER CONTINENTAL SHELF LEASE EXPLORATION PLAN: CHUKCHI SEA, ALASKA 1-2 (Mar.
2015),

http://www.boem.gov/uploadedFiles/BOEM/About_ BOEM/BOEM_Regions/Alaska_Region/Leasing_and_Plans/Plans/20
15-03-31-EP-Revision-2.pdf

123 Shell’s 2012 report explicitly mentioned that the company was were only “paus[ing]” their drilling activity in Alaska,
and described it as “a long-term programme that [it] intend[s] to pursue in a safe and measured way.” See Shell Annual
Report and Form 20-F 2012 at 49. While Shell mentioned the existence of drilling risks that might lead to a “loss of license
to operate” in each prior report, Shell continued to describe Arctic drilling as part of its “longer-term” strategy and
included it in its list of “future opportunities” in its 2014 Report. See Shell Annual Report and Form 20-F 2014 at 15. Its
2014 report also, in describing its Arctic Containment System, explicitly mentioned its “exploration season in Alaska in
2015.” It made no mention of ceasing all operations in the Arctic anywhere else in this report, or any prior reports. See Id.

124 See Regulation S-K Items 801-802.
125 See Release No. 33-6384 (Mar. 16, 1982) [47 FR 11476].
126 [
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The impetus for additional disclosure today is not technological change, but rather expansion into
frontier areas that pose new and unique risks as well as greater realization and appreciation of
these risks. Given that these risks have proven to be substantial, consistent and effective disclosure
of particularized risks would, just as in the context of reserve reporting, provide investors with a
more meaningful and comprehensive understanding of the relative value of oil and gas companies.

The guiding concern behind our recommendations is that the many risks related to offshore oil and
gas drilling can have potentially devastating consequences to company valuation and thus ought to
be disclosed. The drilling risks that we have described above are particular and unique to the day-
to-day operations of oil and gas companies (particularly their operation in frontier offshore areas)
and go well beyond the generic risks that afflict all companies. Information reflecting a company’s
care in its daily operations, its preparedness for worst case scenarios, and the total losses it might
incur under worst case scenarios is, in aggregate, valuable to investors seeking to differentiate
between companies in an industry that faces singular, large-scale risks.

A. Additional Requested Disclosure

Specifically, rules or clarification of required disclosure could occur under three broad banners: (1)
catastrophic accident disclosure and management, (2) spill risk management systems and response
capabilities, and (3) environmental, health, and safety performance, generally. The following are
recommendations as to what information is material to investors and should be provided.

1. Catastrophic Accident Disclosure and Management

Companies should include estimates of the likelihood and the total cost of a catastrophic well
blowout during both exploration and development, with a description of how the company would
(1) respond technically in the face of those costs, and (2) be affected by those costs. Disclosure of
this information provides investors with a better basis than currently exists to understand how a
company will be able to withstand a catastrophic event. Whether a worst-case scenario will result
in insolvency or simply a large loss is important to an investor in determining the relative value of
firms of various sizes taking on various levels of risk.

A company should also include information about how it envisions it would absorb the financial
shock from a catastrophic well blowout. This disclosure could include a disaggregated description
of how the company is meeting its minimum oil spill financial responsibility for its covered offshore
facilities, including contractors’ insurance. It could also include description of how treasury risk
management systems hedge against catastrophic offshore drilling risk through reinsurance
sidecars, catastrophe bonds, and other derivative financial instruments.

2. Spill Risk Management

Companies should provide narrative descriptions of their spill prevention policies and practices,
including data-based descriptions of how well those policies work in practice as well as how they
are tailored to particular environments. These descriptions should include, explicitly or by
integration, identification of the particular risks within drilling processes and what safeguards are
in place to prevent accidents at each step. This should include disclosure of any testing performed
and precautions taken at each point of the operations, and should include whether a company has
prepared Integrated Operations Plans. There should also be narrative description of contractor
oversight policies and practices.
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The information should be supplemented by narrative descriptions of the corporate governance
policies in place to ensure that these risk management policies and practices are particularized, up
to date, and effective. Here, too, a company should supply investors with key performance
indicators that investors may use to track its progress from year to year, and should also disclose
any mechanisms in place for contractor risk management and oversight.

Companies should include narrative descriptions of plans to manage blowouts, should their drilling
risk management systems fail, including information on the frequency of plan updates as well as
collaboration with other companies and governments as part of response plans. Plans should detail
the available response equipment, including the cost of renting or building such equipment, how
and where such equipment was tested, its likely efficacy, who will operate the equipment, and how
the operation will be supervised. They should also include a narrative description of the size of
spills that the company is prepared to respond to, including information on the basis for the
company’s conclusions.

3. Other Environmental, Health, and Safety Risk Management

Companies should provide clear data on their environmental, health, and safety performance in a
disaggregated manner that differentiates between personal and process incidents. While small
accidents may not rise to the level of materiality on their own, a company’s day-to-day performance
in this context provides investors with a sense of the overall care with which the company operates,
and a better sense of the likelihood that a larger accident may occur.

In addition to data on the frequency of incidents, companies should provide estimates of the
potential costs posed by these risks in frontier areas.

The data should be supplemented by narrative description of policies surrounding data, e.g.,
whether there is third-party monitoring and auditing with reporting to the Board. Further, a
company should supply investors with key performance indicators that investors may use to track
its progress from year to year.

B. The Additional Requested Disclosure Can Help to Reduce Stock Price Volatility

The additional disclosures described above may serve to reduce stock price volatility following
environmental disasters. After a disaster occurs, a firm'’s stock price may be affected by changes in
investors’ assessments of the probability of increased regulatory costs as well as the likelihood of
other similar accidents.12? Disasters also increase investors’ awareness of the potential for and
magnitude of certain risks.128 The negative stock price effects of environmental disasters may be
partially mitigated, however, if high quality information is already in place.129

Heflin and Wallace empirically tested these propositions by examining shareholder wealth changes
for the oil and gas industry as a whole following the Deepwater Horizon spill. They found that,
while there were no shareholder wealth changes for the industry as a whole, shareholders in firms
with U.S. deepwater offshore operations faced significant declines in wealth.130 This result suggests

127 Frank Heflin and Dana Wallace, The BP 0il Spill: Shareholder Wealth Effects and Environmental Disclosures at 1 (2011),
available at http://ssrn.com/abstract=1933531.

128 [
129 See id.

130 Id. at 2.
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that investors increased their expectations of regulatory or disaster costs only for firms with
deepwater offshore operations. Heflin and Wallace tested whether disclosures mitigated negative
stock price effects by constructing environmental disclosure rating scores from various firms’ 10-K
reports, and found that firms with U.S. offshore operations with better environmental disclosure
suffered small losses in shareholder wealth, suggesting that “investors anticipate firms with more
expansive environmental disclosures are better prepared to handle potential regulatory or disaster
costs following [a] spill.”131

The above described disclosures, if made mandatory, would require oil and gas companies
operating in frontier areas to demonstrate to investors that (i) they have identified and understood
the risks they face, and (ii) they have thoroughly considered how will react to, respond to, and work
to mitigate such risks. When accidents do happen, investors can have faith that companies will be
able to resolve them without the prospect of massive future costs.

We look forward to the Commission’s action on these comments and would gladly answer any
questions the Commission or its staff has.

Sincerely,

Maggie A. Clements Susan Murray Mark Templeton

Denise A. Grab

Sara Savarani DEPUTY VICE PRESIDENT, PACIFIC ABRAMS ENVIRONMENTAL LAW CLINIC
Jason A. Schwartz OCEANA UNIVERSITY OF CHICAGO LAW SCHOOL

INSTITUTE FOR POLICY INTEGRITY
NYU SCHOOL OF LAW

131 ]d. at 3.
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I INTRODUCTION"

Since 2005, Royal Dutch Shell plc (Shell) has spent billions of dollars pursuing oil and
gas reserves under the U.S. Arctic Ocean. These efforts and the attendant government approvals
have resulted in controversy, litigation, and substantial risk to the ocean environment and the
company’s investment. In its annual reports, however, Shell paints a rosy picture of its prospects
and appears to omit important information regarding significant risks. The company’s reports do
not describe fully the legal impediments threatening Shell’s U.S. Arctic program and the
potential for significant impacts from a catastrophic spill.

Through its subsidiaries, Shell Gulf of Mexico, Inc. and Shell Offshore, Inc., Shell spent
billions of dollars between 2005 and 2008 to purchase leases in the Chukchi and Beaufort seas,
which are off the northern coast of Alaska. Since purchasing these leases, Shell has consistently
identified the U.S. Arctic Ocean as a strategic priority for exploration, long-term production, and
research and development. The company has also spent billions of dollars more—including
expenditures to purchase, fabricate, and lease equipment—repeatedly seeking to drill exploration
wells on some of its leases.

Shell’s investment and push to explore have created significant controversy. The Arctic
Ocean is home to iconic species of wildlife—including whales, walrus, and polar bears—and
Arctic coastal communities have relied on the ocean for millennia. The Arctic is also a uniquely
challenging place in which to mount a significant industrial undertaking; it is remote, subject to
extreme weather conditions and darkness, and largely devoid of infrastructure. As a result,
government plans, lease sales, and exploration approvals related to Shell’s U.S. Arctic Ocean
prospects have been subject to a series of court challenges brought by Alaska Native entities,
local government bodies, and conservation organizations. Several of these lawsuits resulted in
substantial delays that Shell itself has admitted threaten its Arctic Ocean program, and some
could have resulted in Shell’s leases—and, therefore, its investment—being voided. Nonetheless,
it appears that Shell’s annual reports have omitted disclosures regarding much of this material
litigation.

Further, as was unfortunately demonstrated by the 2010 Deepwater Horizon tragedy in
the Gulf of Mexico, exploration drilling creates the real risk of a catastrophic accident. The
Deepwater Horizon exploded and sank, killing eleven people and causing millions of gallons of
oil to spill, uncontrolled, into the Gulf over 89 days. A catastrophic spill in the Arctic Ocean
could devastate sensitive ocean ecosystems and the communities that depend on them, and it
would likely result in costs to Shell on the order of tens of billions of dollars. Shell’s annual

" Oceana is a non-profit, international conservation organization dedicated to maintaining and
protecting the world’s oceans, including the U.S. Arctic Ocean. Oceana has more than 600,000
members and supporters in the United States and worldwide. On behalf of those members,
Oceana works to ensure that choices about the Arctic Ocean are based on science,
preparedness, and a fair balancing of potential costs and benefits. The Abrams Environmental
Law Clinic at the University of Chicago Law School uses innovative approaches for addressing
pressing environmental problems, challenging polluters, holding government agencies
accountable, and reforming regulations and laws. With the guidance of their supervisors,
University of Chicago Law School students have leading roles in the clinic’s efforts.



reports, however, provide only boilerplate generalities about the potential for such an accident
and state that the company has a sufficient plan for response and clean up. Shell does not appear
to have disclosed that the techniques it proposes to use have not been tested fully in the Arctic
nor that they are unlikely to be effective as Shell claims even if they can be deployed. Nor has
Shell adequately detailed problems with its equipment and operations or provided an estimate of
the likely cost to the company as the result of a spill or the manner in which it would finance that
expense.

As Shell learned in 2012, these risks are not speculative. The company’s efforts to drill
exploration wells that year resulted in a series of equipment failures, legal violations, fines, and,
ultimately, the grounding of a drill rig off an island near Kodiak, Alaska. A Coast Guard
investigation determined that “the inadequate assessment and management of risks ... was the
most significant causal factor” of the grounding.' Despite these failures, Shell has asserted that
its “2012 exploration drilling operations in the Arctic were conducted safely, and with no serious
injuries or environmental impact.”

Shell appears to have fallen short of its obligations under the securities laws. The SEC
should accordingly investigate the adequacy of Shell’s disclosures and exercise its enforcement
authority to ensure that Shell and other companies comply with these rules in the future.

II. FACTUAL BACKGROUND
A. The U.S. Arctic Ocean Is Important and Unique

Part of the U.S. Arctic Ocean, the Beaufort and Chukchi seas sit to the north and
northwest of the Alaskan coast, respectively.” The seas mainly have been protected from large-
scale industrial development “by sea ice, remoteness, and plentiful resources in other, more
accessible regions.”

The waters of the Beaufort and Chukchi seas support diverse and important wildlife,
including several currently endangered species and other candidates for listing.” For at least part

''U.S. CoasT GUARD, REPORT OF INVESTIGATION INTO THE CIRCUMSTANCES SURROUNDING THE
MULTIPLE RELATED MARINE CASUALTIES AND GROUNDING OF THE MODU KULLUK ON
DECEMBER 31,2012, at 1 (Apr. 2, 2014 Comments) [hereinafter COAST GUARD KULLUK
REPORT], available at http://www.uscg.mil/hg/cg5/cg545/docs/documents/Kulluk.pdf.

% See Sean Cockerham, Administration Considers Whether to Allow Shell to Resume Arctic Oil
Exploration, MCCLATCHYDC, Nov. 27, 2013, http://www.mcclatchydc.com/2013/11/27/209993/
administration-considers-whether.html (quoting Shell’s proposed 2014 exploration plan).

? See Arctic Research and Policy Act, 15 U.S.C. § 4111.

* Michael LeVine et al., Oil and Gas in America’s Arctic Ocean: Past Problems Counsel
Precaution, 37 SEATTLE U. L. REV. 1271, 1271 (2014).

> See NAT’L OCEANIC & ATMOSPHERIC ADMIN., EFFECTS OF OIL AND GAS ACTIVITIES IN THE
ARCTIC OCEAN: SUPPLEMENTAL DRAFT ENVIRONMENTAL IMPACT STATEMENT, at Vol. 1, 3-54 to
3-139 (Mar. 2013) [hereinafter NOAA ARcTIC SDEIS], available at http://www.nmfs.noaa.gov/



of the year, residents include iconic mammals, such as polar bears, walruses, and whales
(bowhead, beluga, and gray);® around a hundred species of birds;” and more than a hundred
species of fish, including Arctic grayling, Arctic char, and all five species of Pacific salmon.®

The region also sustains vibrant coastal communities. The residents of these
communities, who are mainly Ifiupiat, have depended for millennia on the Arctic to provide food
and material for clothing, boats, and other basic needs.’ These subsistence resources, as well as
the process of harvesting them, “are assigned the highest cultural value by the Ifiupiat and
provide a sense of identity.”"°

The region is also threatened by changing climate, “receding sea ice[,] and the growing
world demand for resources....”'" The Arctic region is warming at twice the rate of the rest of
the planet, and this warming is causing significant changes that affect communities and wildlife
and are contributing to a growing interest in the potential for industrial activities—including oil
and gas exploration.'?

B. Shell Has Invested Billions of Dollars in Leases and Exploration Efforts in the
Beaufort and Chukchi Seas

The U.S. Arctic Ocean is thought to lie above significant oil and gas deposits.”> These
resources—the majority of which are thought to be within the Outer Continental Shelf,'* which

pr/permits/eis/arctic.htm.
b Id. at 3-92.
" Id. at 3-81 to 3-83.

¥ See NOAA ArcTIC SDEIS, supra note 5, at Vol. 1, 3-59; N. PAC. FISHERY MGMT. COUNCIL,
FISHERY MANAGEMENT PLAN FOR FISH RESOURCES OF THE ARCTIC MANAGEMENT AREA 56
(2009) [hereinafter N. PAC. FISHERY MGMT. COUNCIL], available at http://www.npfmc.org/wp-
content/PDFdocuments/fmp/Arctic/ArcticFMP.pdf.

? See Harry Brower Jr. & Taqulik Hepa, Subsistence Hunting Activities and the Inupiat Eskimo,
CULTURAL SURVIVAL (Fall 1998), available at http://www.culturalsurvival.org/publications/
cultural-survival-quarterly/united-states/subsistence-hunting-activities-and-inupiat-es. These
subsistence foods provide a substantial amount of everyday nutrition, comprising up to 50
percent of the total calories consumed in U.S. Arctic communities. LeVine et al., supra note 4, at
1274.

'"NOAA ArcrIC SDEIS, supra note 7, at Vol. 1, 3-157.
"' LeVine et al., supra note 4, at 1271.

12 The Emerging Arctic, COUNCIL ON FOREIGN RELATIONS, http://www.cfr.org/arctic/emerging-
arctic/p32620#!/ (last visited Apr. 25, 2015).

B See, e. g., BUREAU OF OCEAN ENERGY MGMT., 2017-2022 OUTER CONTINENTAL SHELF OIL
AND GAS LEASING DRAFT PROPOSED PROGRAM 5-3 (Jan. 2015) [hereinafter DRAFT FIVE-YEAR
PROGRAM], available at http://www.boem.gov/2017-2022-DPP/ (stating that the lands beneath
the Chukchi Sea could hold as much as 15.38 billion barrels of oil and 76.77 trillion cubic feet of



is under the control of the federal government—have attracted substantial interest and
investment.

Pursuant to the Outer Continental Shelf Lands Act (“OCSLA”), the Department of the
Interior (“DOI””) makes these resources available for development using a four-stage process. '
At the first stage, the Secretary of the Interior develops a nationwide five-year leasing program
that establishes a schedule of proposed lease sales.'® DOI then holds the scheduled sales,
allowing companies to bid on lease tracts and obtain a conditional right “to explore, develop, and
produce the oil and gas contained within the lease area.”'” At the third stage, companies are
required to seek approvals from DOI to drill exploration wells on purchased leases.'® Finally, if
companies find resources justifying extraction, they must prepare and submit proposed plans for
development.'’ In addition to OCSLA, various other federal statutes—including the National
Environmental Policy Act (“NEPA”),*® Clean Water Act,”' Clean Air Act,”* Oil Pollution Act of
1990, ]2E6ndangered Species Act,”* and Marine Mammal Protection Act”—apply during this
process.

natural gas, while the lands beneath the Beaufort Sea could contain as much as 8.22 billion
barrels of oil and 27.64 trillion cubic feet of natural gas).

' Pursuant to the Submerged Lands Act, the federal government owns the Outer Continental
Shelf from 3 nautical miles from shore to the end of the exclusive economic zone. See Federal
Offshore Lands, BUREAU OF OCEAN ENERGY MGMT., http://www.boem.gov/Federal-Offshore-
Lands/ (last visited Apr. 25, 2015) (describing the Submerged Lands Act and the Federal claim
to the Outer Continental Shelf).

15 See 43 U.S.C. §§ 1331, et seq.
43 U.S.C. § 1344(a).

7 1d. § 1337(b)(4).

' 1d. § 1340(c)(1).

¥ 1d. § 1351(a).

2042 US.C. §§ 4321, et seq.
2133 U.S.C. §§ 1251, et seq.
242 U.S.C. §§ 7401, et seq.
33 U.S.C. §§ 2701, et seq.
16 U.S.C. §§ 1531, et seq.
16 U.S.C. §§ 1361, et seq.

*® Prior to 2010, companies seeking to operate in the Arctic had to obtain Clean Air Act permits
from the Environmental Protection Agency. See 42 U.S.C. § 7627(a)-(b). A legislative rider
attached to the 2011 Omnibus Appropriations Act removed these requirements, and the authority
to regulate air emissions from offshore activities in the Arctic Ocean was transferred to the
Department of the Interior. See Consolidated Appropriations Act of 2012, Pub. L. No. 112-74, §
432, 125 Stat. 785, 1048-49 (2012).



In the 1980s and 1990s, a number of companies, including Shell,”’ spent billions of
dollars purchasing leases and pursuing exploration.*® The companies allowed most of their leases
to expire; by 2000, companies owned no leases in federal waters in the Chukchi Sea and almost
none in the Beaufort Sea.”

In 2004, Shell admitted to overstating its proven reserves significantly.’® The scandal
forced out the company’s chairman and resulted in $150 million in fines.’' In the wake of these
difficulties, and in what one commentator described as an effort to “explore its way out of
trouble,” Shell invested heavily in leases in the Beaufort and Chukchi seas.’” Shell outspent its
competitors in sales held in 2005, 2007, and 2008, investing approximately $2.2 billion to
acquire more than two million acres of leases.” In comparison, all of the company’s

27 See Letter from Peter Slaiby, Vice President, Shell Alaska, to Mark Fesmire, Regional
Director, BSEE 3 (July 10, 2014) [hereinafter SHELL SUSPENSION REQUEST] (attached as Exh. 1)
(discussing the lease sales held by BOEM and its predecessors since 1979).

8 See LeVine et al., supra note 4, at 1318-21; see also Alaska Historical Data, BUREAU OF
OCEAN ENERGY MGMT., http://www.boem.gov/About-BOEM/BOEM-Regions/Alaska-
Region/Historical-Data/Index.aspx (last visited Apr. 25, 2015) (stating that 30 wells have been
drilled in the Beaufort Sea and five in the Chukchi Sea).

%% «As of 2000, companies owned no leases in the Chukchi Sea and only five leases remained,
encompassing less than 10,000 acres in the Beaufort Sea.” LeVine et al., supra note 4, at 1321;
see also OCEANA ET AL., FROZEN FUTURE: SHELL’S ONGOING GAMBLE IN THE U.S. ARCTIC 6
(2014) [hereinafter FROZEN FUTURE], available at http://oceana.org/sites/default/files/reports/
Shells Frozen Future 2 25 14.pdf.

3 See Mark Tran, Shell Fined Over Reserves Scandal, THE GUARDIAN, July 29, 2004,
http://www.theguardian.com/business/2004/jul/29/oilandpetrol.news.

31 See McKenzie Funk, The Wreck of the Kulluk, N.Y. TIMES MAGAZINE, Dec. 30, 2014,
http://www.nytimes.com/2015/01/04/magazine/the-wreck-of-the-kulluk.html? r=0.

32 David Strahan, If You re in a Hole, Merge. But Is It Too Late for BP and Shell?, THE
INDEPENDENT, July 15, 2007 (“Shell recently announced the start of a major drilling programme
in the Beaufort Sea north of Alaska in the Arctic Ocean. The move raises the stakes in its
strategy, post reserves scandal, of trying to explore its way out of trouble. But recent history
suggests this plan is likely to fail.”).

33 See FROZEN FUTURE, supra note 29, at 6; LeVine et al., supra note 4, at 1325; Jon Birger, Why
Shell Is Betting Billions to Drill for Oil in Alaska, FORTUNE, May 24, 2012, http://fortune.com/
2012/05/24/why-shell-is-betting-billions-to-drill-for-oil-in-alaska/. Shell did not participate in
the 2003 sale in the Beaufort Sea; in 2005, however—following its reserves scandal—the
company did purchase 19 leases that EnCana had won during the sale in 2003. Kay Cashman,
Shell, ConocoPhillips Buy EnCana’s Alaska Beaufort Sea OCS Leases, PETROLEUM NEWS, Oct.
23, 2005, http://www.petroleumnews.com/pntruncate/14850948.shtml.



competitors—who were significantly outbid by Shell in several instances’*—spent roughly $800
million in total on leases in the region.*

After purchasing its leases, Shell began seeking approvals to conduct exploration drilling
on them. It has submitted a series of plans for drilling exploration wells in both the Beaufort Sea
and the Chukchi Sea.’® Along with these plans, the company has invested additional billions of
dollars in preparation for drilling, including purchasing and retrofitting rigs and vessels.”’ In its
most recent exploration plan, Shell requests the federal government’s approval to drill up to six
wells in the Chukchi Sea over several years, beginning in 2015.%® Shell has said that, if allowed
to proceed, it will spend $1 billion to support its efforts in 2015 alone.*

Although Shell has already spent more than $6 billion pursuing exploration in the
Beaufort and Chukchi seas, this significant investment has yet to result in completion of a single
exploration well.** As described in greater detail below, the company and the federal government
have fallen short of various obligations, and the company has experienced a number of
significant operational failures.*'

In contrast to Shell, many of the other companies that invested in the Beaufort and
Chukchi seas over the past 12 years have now either abandoned their efforts or put them on

** For example, in the 2005 Lease Sale in the Beaufort Sea, “Armstrong bid an average of $13.90
an acre for some 89,500 acres; ConocoPhillips bid an average of $16.61 an acre for some 66,235
acres; North American bid an average of $22.04 an acre for some 80 acres; and Shell bid an
average of $95.91 an acre for approximately 462,600 acres.” Kristen Nelson, Shell Dominates,
Spends $44.4 million in 846.7 million Beaufort Sale with 86 Winning Bids, PETROLEUM NEWS,
Apr. 3, 2005, www.petroleumnews.com/pntruncate/197268618.shtml. In 2008 in Lease Sale 193
in the Chukchi Sea, “Shell bid more than $6,000 per acre, for a total of more than $34,000,000
for lease block 6913. The only other bidder, ConocoPhillips, bid just more than $10 per acre, for
a total bid of slightly over $60,000.” FROZEN FUTURE, supra note 29, at 6.

3% See FROZEN FUTURE, supra note 29, at 6.
3% See LeVine et al., supra note 4, at 1332, 1336-37, 1343.

37 For example, Shell purchased the Kulluk drill rig in 2005 for an undisclosed amount and
subsequently invested $292 million in retrofitting the rig to prepare for exploration in the
Beaufort Sea. See Funk, supra note 31.

3% See SHELL GULF OF MEXICO INC., REVISED OUTER CONTINENTAL SHELF LEASE EXPLORATION
PLAN: CHUKCHI SEA, ALASKA, at 1-5 to 1-6 (Mar. 2015) [hereinafter SHELL 2015 EXPLORATION
PLAN], available at http://www.boem.gov/uploadedFilessBOEM/About BOEM/
BOEM_Regions/Alaska Region/Leasing_and Plans/Plans/2015-03-31-EP-Revision-2.pdf.

3% See Shell to Revive Plans to Drill in Arctic, N.Y. TIMES, Jan. 29, 2015,
http://www.nytimes.com/aponline/2015/01/29/business/ap-eu-britain-earns-royal-dutch-
shell.html.

40 See LeVine et al., supra note 4, at 1331-58.
*! See Sections II.C and I1.D, infra.



indefinite hold. Approximately half of the 1.4 million acres of leases in the Beaufort Sea have
been allowed to expire;* in the Chukchi Sea, ConocoPhillips and Statoil have indefinitely
suspended plans for exploration, and Total has walked away from its investment entirely.*
Though the recent downturn in oil prices has caused companies to abandon their investments in
other parts of the Arctic,** companies’ choices to suspend plans and allow leases to expire in the
U.S. Arctic Ocean all were made prior to the 2014 price collapse. ConocoPhillips, for example,
suspended its planned exploration in April 2013.*

In sum, Shell has made a multi-billion dollar investment in an offshore area where the
commercially viable production of hydrocarbons has never occurred and where other companies
are allowing leases to expire and putting plans on hold in the face of unique challenges and costs.

C. Shell’s Arctic Program Has Resulted in Significant Problems and No
Completed Wells

Shell sought approvals that would have allowed it to drill exploration wells in the
Beaufort Sea in 2007, 2008, 2009, 2010, and 2012.* The company submitted exploration plans
for the Chukchi Sea for 2010, 2012, and 2014; it has also submitted a plan for 2015 A As
explained below, exploration activities did not occur at all in several of these years as a result of
legal challenges brought by Alaska Native entities and conservation organizations, among other
factors.*® In 2012, however, Shell received the needed approvals to drill individual “top holes” in

* For example, ConocoPhillips has allowed almost all of its Beaufort leases to expire. See Eric
Lidji, Conoco Phillips Giving up on Beaufort Leases, ALASKA DISPATCH NEWS, Mar. 30, 2009,
www.adn.com/2009/03/30/742207/conoco-phillips-giving-up-on-beaufort.html; see generally
LeVine et al., supra note 4, at 1321.

* See Jennifer Dlouhy, Qil Companies Forfeit Arctic Drilling Rights, FUELFIX, July 30, 2014,
http://fuelfix.com/blog/2014/07/30/oil-companies-forfeit-arctic-drilling-rights/; Guy Chazan,
Total Warns Against Oil Drilling in Arctic, FINANCIAL TIMES, Sept. 25, 2012,
http://www.ft.com/intl/cms/s/0/350be724-070a-11e2-92ef-00144feabdc0.html#axzz3Y
KyNhqyU.

* See, e.g., Mikael Holter, Statoil Puts Arctic Exploration on Hold After Oil-Price Plunge,
BLOOMBERG BUSINESS, Jan. 29, 2015, http://www.bloomberg.com/news/articles/2015-01-
29/statoil-puts-arctic-exploration-on-hold-after-oil-price-plunge; France’s Total Swears Off Artic
Oil Drilling, Putting Other Majors in Environmental Hot Seat, BELLONA, Sept. 27, 2012,
http://bellona.org/news/fossil-fuels/oil/2012-09-frances-total-swears-off-artic-oil-drilling-
putting-other-majors-in-environmental-hot-seat.

* See Clifford Krauss, ConocoPhillips Suspends Its Arctic Drilling Plans, N.Y. TIMES, Apr. 10,
2013, http://www.nytimes.com/2013/04/11/business/energy-environment/conocophillips-
suspends-arctic-drilling-plans.html? r=0.

* See LeVine et al., supra note 4, at 1332, 1336-37, 1343.
*7Id. at 1336-37, 1343, 1356-57; SHELL 2015 EXPLORATION PLAN, supra note 38.
* See Section I1.D, infia.



the Chukchi and Beaufort seas.*” The company was precluded from drilling into hydrocarbon-
bearing zones due to its inability to certify and deploy certain spill-response equipment.”® The
government attributed that failure “to shortcomings in Shell’s management and oversight of key
contractors.”' The results of Shell’s efforts demonstrate both the risks inherent in mounting a
large-scale industrial activity in the U.S. Arctic Ocean and the failure of the company to prepare
appropriately.

Most spectacularly, Shell’s drilling rig, the Kulluk, ran aground near Kodiak, Alaska after
breaking free from a tow vessel during a significant but not unusual storm in late December
2012.%% Shell had chosen to move the Kulluk across the Gulf of Alaska during December in order
to avoid paying $6 million in Alaskan state taxes.” The accident required the Coast Guard to
rescue eighteen men aboard the vessel.” It also drew significant attention to the difficulties of
operating in the Arctic and to Shell’s failure to appreciate them.” A series of poor decisions
contributed to the grounding, which the Coast Guard ultimately attributed to “inadequate
assessment and management of risks....””° As a result of the incident, the Kulluk—which Shell
had purchased and refurbished—was dry-towed to Asia and scrapped.’’

In addition to the grounding of the Ku/luk, Shell also experienced significant difficulties
with its drilling vessel, the Noble Discoverer. In its initial inspection, the Coast Guard identified
23 deficiencies with the vessel,”® which later dragged anchor in Dutch Harbor and nearly
grounded.”® When the U.S. Environmental Protection Agency checked the vessel for compliance
with its air permit, “[o]nly once in more than 60 tests [di]d the equipment m[eet] the [nitrogen-
oxide] limit, and even then not under conditions approximating those in which the engines would

4 See U.S. DEP’T OF THE INTERIOR, REVIEW OF SHELL’S 2012 ALASKA OFFSHORE OIL AND GAS
EXPLORATION PROGRAM at 16 (Mar. 8, 2013) [hereinafter DOI REVIEW OF SHELL’S 2012
ALASKA PROGRAM], available at http://www.doi.gov/news/pressreleases/upload/Shell-report-3-
8-13-Final.pdf.

0 See id. at 1.

' 1d.

>? See Funk, supra note 31.

> 1d.

*1d.

>> See DOI REVIEW OF SHELL’S 2012 ALASKA PROGRAM, supra note 49, at 29-30.
>® CoAST GUARD KULLUK REPORT, supra note 1, at 1 (Apr. 2, 2014 Comments).
>7 Funk, supra note 31.

8 Id. at 20. The deficiencies were addressed, and the Coast Guard issued a certificate of
compliance two weeks later. See id.

> See id. The vessel was undamaged but did not depart for the Chukchi until six weeks later. See
id. at 21.



be functioning in the Arctic.”® After the Noble Discoverer had finally made it to the Arctic
Ocean, it was forced to detach from the bottom of the Chukchi Sea when a massive ice pack
floated dangerously close;°' this action contributed, in part, to violations of the company’s air
pollution permits.®* There was a fire aboard the Noble Discoverer as the vessel made its way
south from the Chukchi.”’ The vessel was towed to Seward and later taken to Asia for repairs.**
While in Seward, the vessel was boarded by the Coast Guard and investigated for pollution and
safety violations.”” The Coast Guard put the vessel “under a Port State detention, a serious
condition to prevent the rig from departing until corrective actions are implemented. ...”®
Eventually, the Noble Discoverer was “loaded onto a heavy lift vessel to be dry-towed to Asia,”
and Noble Drilling, Shell’s contractor, was fined more than $12 million.”’

Shell also experienced substantial difficulties bringing its spill-response barge, the Arctic
Challenger, into compliance with regulatory standards.®® Prior to 2012, the Challenger had been
inactive for about ten years and, in fact, was known mostly as a home for hundreds of birds.*” In
2011, Shell began the process of retrofitting the barge for use as part of its response system; four
months before the start of the drilling season, the Arctic Challenger was moved to a shipyard in

%0 See id. at 25. In late 2012, the Noble Discoverer was cited by the Coast Guard for deficiencies
and maintenance issues during an inspection of the drilling rig. See FROZEN FUTURE, supra note
29, at 23. The Coast Guard referred the case to the Department of Justice for potential violations
of international marine vessel pollution. See id.

% See Dan Joling, Drifting Sea Ice Halts Shell’s Arctic Drilling, ALASKA DISPATCH NEWS, Sept.
10, 2012, http://www.adn.com/article/20120910/drifting-sea-ice-halts-shells-arctic-drilling.

62 See note 85, infra.

% DOI REVIEW OF SHELL’S 2012 ALASKA PROGRAM, supra note 49, at 28.
“ Id. at 29.

®Id.

Id.

%7 Id.; Funk, supra note 31.

% With its spill response plan, Shell committed to having an Arctic capping stack and
containment system that includes: (1) a capping stack, (2) a containment dome that is subsea
portion of the containment system, and (3) a surface portion of the containment system that
includes a response barge. See SHELL, CHUKCHI SEA REGIONAL EXPLORATION PROGRAM OIL
SPILL RESPONSE PLAN, at N-13 (May 2011) [hereinafter SHELL CHUKCHI OSRP], available at
http://www.bsee.gov/uploadedFiles/BSEE/OSRP/Chukchi%200SRP%20-%20February%
202012.pdf. The capping stack is intended to prevent oil from being released into the ocean; the
containment system will gather oil already in the water near the ocean floor and transport it to
the surface for processing and storage. See id. at N-13 to N-14.

% DOI REVIEW OF SHELL’S 2012 ALASKA PROGRAM, supra note 49, at 29; Alex DeMarban,
Shell’s Oil Spill-Containment Barge for Arctic Operations Was Once for the Birds, ALASKA
DISPATCH NEWS, Aug. 15, 2012, http://www.adn.com/article/shells-oil-spill-containment-barge-
arctic-operations-was-once-birds.



Bellingham, Washington for retrofitting that would allow it to serve as a surface-support vessel
for Shell’s planned containment system.’® “Shell personnel described [the contractor’s] work on
the [Arctic Containment System] during late 2011 and the first half of 2012 as a ‘black box.””"!
Shell “did not have naval or marine engineering expertise to advise on the Arctic Challenger
refurbishment and to identify and troubleshoot problems alongside” its contractor.”* Then, during
the summer of 2012, the Arctic Challenger experienced electrical problems and issues with
hydraulic-fluid discharge.” As a result of these difficulties, Shell’s spill-response barge was not
certified until October 2012.”* According to DOL, the Arctic Challenger’s problems arose from
“a lack of rigorous and direct contractor oversight” on Shell’s part’>—and this for a piece of
equipment designed to limit environmental damage, and financial liability, in the event of an
Arctic spill.”

Further contributing to Shell’s problems in 2012 was the failed debut of the company’s
containment dome, which is designed to limit the dispersal of oil and gas from a compromised
well.”” Shell’s containment dome was tested in Puget Sound, Washington, under conditions that
were far more moderate than those found in Arctic waters.”® Following the brief trial, the head of
the Alaska office of the Bureau of Safety and Environmental Enforcement (“BSEE”) reported
that the dome had “breached like a whale” and that its top had been “crushed like a beer can.””
Shell has yet to test its entire Arctic Containment System in the Arctic.™

O Id at 18.
.
21,

7 Kim Murphy, Troubled Arctic Challenger Cited for Small Illegal Discharges, L.A. TIMES,
Aug. 13, 2012, http://articles.latimes.com/2012/aug/13/nation/la-na-nn-arctic-challenger-
20120813; Kim Murphy, Shell May Be Ready for the Arctic, But Its Oil Spill Barge Isn't, L.A.
TIMES, July 5, 2012, http://articles.latimes.com/2012/jul/05/nation/la-na-nn-arctic-drilling-shell-
barge-20120705.

7* DOI REVIEW OF SHELL’S 2012 ALASKA PROGRAM, supra note 49, at 19.
P Id. at 31,

70 Id. at 18-19.

77 See SHELL 2015 EXPLORATION PLAN, supra note 38, at 9-3 to 9-4.

7 DOI REVIEW OF SHELL’S 2012 ALASKA PROGRAM, supra note 49, at 19.

7 Shell’s Spill Containment Dome Was ‘Crushed Like a Beer Can’ in Sept. Testing, ALASKA
DiSPATCH NEWS, Dec. 3, 2012, http://www.adn.com/article/20121203/shells-spill-containment-
dome-was-crushed-beer-can-sept-testing.

% The inadequate testing of the well cap and containment dome speak to Shell’s inability to
predict its actual spill-response capability. The capping stack was tested at a relatively shallow
depth, and was not required to simulate attachment to a wellhead and blowout preventer, as
would be required in an actual spill. See DOI REVIEW OF SHELL’S 2012 ALASKA PROGRAM,
supra note 49, at 19.
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In addition to these problems, Shell sought a revision to one of its Clean Air Act
permits.®’ Even after having its emission limits raised, the company violated permit
requirements; the EPA accordingly issued notices of violation and a $1.1 million fine.*

Shell’s significant problems in 2012 resulted in a series of government reports that raised
serious questions about the company’s ability to operate safely in the Arctic. The Coast Guard
prepared a marine-casualty report looking specifically at the grounding of the Kulluk; its review
faulted Shell for failing to assess or to manage the risks associated with its operations properly.*
The Coast Guard also undertook a separate investigation into safety and pollution violations
aboard the Noble Discoverer and Kulluk.** This investigation led to Noble—Shell’s contractor—
receiving a $12.2 million fine and other criminal penalties.®

Despite these problems, Shell plans to intensify its exploration efforts in Arctic waters.
Beginning in 2015, Shell has proposed using two drilling vessels—the Noble Discoverer and the
Transocean Polar Pioneer—to conduct simultaneous drilling operations in the Chukchi Sea.*®
This would be the first attempt to drill with two vessels simultaneously in the Chukchi.?’” Along
with the drilling vessels, Shell plans to bring icebreakers, barges, tugs, aircraft, remotely
operated vehicles, and other support equipment into the region.®® Among other things, the
company’s operations would involve an estimated 40 helicopter flights per week and 30 trips by
supply vessels per season.®

81 See Shell Discoverer Air Permit—Chukchi Sea, U.S. EPA, http://yosemite.epa.gov/R10/
airpage.nsf/Permits/chukchiap (last visited Apr. 25, 2015).

82 See id.; Lisa Demer, EPA Fines Shell More than $1 Million for Pollution Violations in Alaska
Arctic, ALASKA DISPATCH NEWS, Sept. 5, 2013, www.adn.com/2013/09/05/3060253/epa-fines-
shell-more-than-1-million.html.

%3 CoAST GUARD KULLUK REPORT, supra note 1, at 1 (Apr. 2, 2014 Comments).
% DOI REVIEW OF SHELL’S 2012 ALASKA PROGRAM, supra note 49, at 29-30.

% Yereth Rosen, Shell Drilling Contractor’s Sentence Includes $12.2 Million Fine, ALASKA
DisPATCH NEWS, Dec. 19, 2014, http://www.adn.com/article/20141219/shell-drilling-
contractors-sentence-includes-122-million-fine.

8 See SHELL 2015 EXPLORATION PLAN, supra note 38, at 1-2.

87 See BUREAU OF OCEAN ENERGY MGMT., ALASKA OCS REGION, CHUKCHI SEA EXPLORATION
WELLS (Dec. 14, 2005), available at http://www.boem.gov/uploadedFiles/BOEM/

About BOEM/BOEM Regions/Alaska Region/Historical Data/Exploration%20Wells%20Chu
kchi%?20Sea.pdf.

8 See SHELL 2015 EXPLORATION PLAN, supra note 38, at 1-2 to 1-5.
¥ Id. at 1-2.
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D. Shell’s Arctic Program Has Encountered Significant Legal Impediments

Since Shell first purchased leases in 2005, there have been a number of court cases and
administrative appeals challenging the lawfulness of various required government approvals.”
These challenges have threatened Shell’s program by creating significant delay and uncertainty
and putting the company’s leases at risk of rescission. Shell’s annual reports, however, appear to
have omitted adequate disclosures regarding many of these legal impediments.”'

1. Challenge to Lease Sale 193

Lease Sale 193, in 2008, was the first sale held in the Chukchi Sea in nearly two
decades.”” Prior to the sale, groups filed a lawsuit in federal court challenging the analysis

underlying the sale and the government’s decision to move forward.”> When the sale took place,
Shell purchased 275 leases for roughly $2.1 billion.”*

The lawsuit proceeded in federal district court while Shell submitted a plan to conduct
exploration drilling on some of the leases it had purchased.” The plaintiffs in the case argued
that the government had violated NEPA and the Endangered Species Act in deciding to hold the
sale and award leases.”® They sought to have the lease sale vacated.”’

In July 2010, the U.S. District Court for the District of Alaska found in favor of the
plaintiffs.”® The court concluded that the government had violated NEPA by failing to account
properly for missing scientific information in its preparation of the environmental impact
statement (“EIS™) underlying the decision to hold the sale.” It declined to vacate the leases and
instead remanded to the agency, enjoining activities—including Shell’s planned exploration—
while DOI engaged in additional environmental review.'”

%0 See generally LeVine et al., supra note 4, at 1328-30 (describing the process and litigation
resulting concerning Lease Sale 193); id. at 1333-50 (describing administrative citations and
challenges to Shell’s exploration plans).

*! See Section IV.A, infra.
%2 LeVine et al., supra note 4, at 1328.

%3 See Native Vill. of Point Hope v. Salazar, No. 1:08-cv-0004-RRB, 2010 WL 2943120, at *1
(D. Alaska July 21, 2010), order clarified by 2010 WL 3025163 (D. Alaska Aug. 2, 2010).

4 DOI REVIEW OF SHELL’S 2012 ALASKA PROGRAM, supra note 49, at 9.
%% See LeVine et al., supra note 4, at 1336-37.
% Native Vill. of Point Hope, 2010 WL 2943120, at *1.

°7 See Brief for Plaintiff at 6, Native Vill. of Point Hope v. Kempthorne, 730 F. Supp. 2d 1009
(D. Alaska 2010) (No. 1:08-cv-00004-RRB), 2009 WL 286791,

%8 Native Vill. of Point Hope, 2010 WL 2943120, at *7.
? Id. at *6.
100 1d. at *7.
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In February 2012, the district court upheld the government’s supplemental EIS after
determining that the agency had met NEPA requirements.'*' The plaintiffs appealed the district
court’s decision, arguing that the government had not complied with NEPA and that the lease
sale should be vacated.'’” In January 2014, the Ninth Circuit Court of Appeals found in favor of
the appellants.'” The court determined that the government had premised its assessment of the
lease sale’s potential impacts on an arbitrary prediction of the likely activities that could result.
The aplf()gllate court remanded the case to the district court, which again enjoined activities on the
leases.

104

Shortly after the Ninth Circuit’s decision, Shell announced that it would not seek to drill
exploration wells in the summer of 2014, as it had planned.'*® Recently, DOI completed its
second attempt at remedying the NEPA violations identified during the lawsuit.'"’

Throughout the Lease Sale 193 litigation and resulting remand processes, which lasted
from 2008 through 2015, the plaintiffs sought to have the government’s award of leases vacated,
which would have voided Shell’s substantial investment in the Chukchi Sea.'®® Nonetheless, it
appears that Shell did not disclose this litigation or the risk it presented prior to the company’s
2013 report—when Shell cited the court decision as the primary reason it would forego the 2014
drilling season.'”

1% See Order Denying Motion for Summary Judgment, Native Vill. of Point Hope v. Salazar,
No. 1:08-CV-0004-RRB (D. Alaska Feb. 13,2013) (No. 269).

192 See Brief of Appellants at 1-4, Native Vill. of Point Hope v. Jewell, 740 F.3d 489 (9th Cir.
2014) (No. 12-35287), 2012 WL 3105348.

19 Native Vill. of Point Hope v. Jewell, 740 F.3d 489, 504 (9th Cir. 2014).
14 1d. at 494.

19 See Order in Light of Remand, Native Vill. of Point Hope v. Salazar, No. 1:08-CV-0004-RRB
(D. Alaska Apr. 24, 2014).

196 Steven Mufson, Shell Says It Won’t Drill in Alaska in 2014, Cites Court Challenge, WASH.
PosT, Jan. 30, 2014, http://www.washingtonpost.com/business/economy/shell-says-it-wont-drill-
in-alaska-in-2014-cites-court-challenge/2014/01/30/72dd06£8-89ab-11e3-916e-e01534blel32
_story.html.

7 Chukchi Sea Oil and Gas Lease Sale 193, BUREAU OF OCEAN ENERGY MGMT.,
http://www.boem.gov/ak193/ (last visited Apr. 25, 2015).

198 See Native Vill. of Point Hope v. Salazar, 730 F. Supp. 2d 1009, 1012 (D. Alaska 2010).

1% RoyAL DUTCH SHELL PLC, ANNUAL REPORT AND FORM 20-F FOR THE YEAR ENDED

DECEMBER 31, 2013, at 29, 56 (Mar. 13, 2014) [hereinafter SHELL 2013 ANNUAL REPORT],
available at http://reports.shell.com/annual-report/2013/servicepages/downloads/files/
entire_shell arl13.pdf. Previous annual reports note the acquisition of the leases and mention
seismic testing conducted but do not discuss this lawsuit. See ROYAL DUTCH SHELL PLC, ANNUAL
REPORT AND FORM 20-F FOR THE YEAR ENDED DECEMBER 31, 2008, at 9 (Mar. 17, 2009)
[hereinafter SHELL 2008 ANNUAL REPORT], available at http://shellnews.net/documents/
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2. Other Planning and Leasing Challenges

Shell’s silence regarding legal challenges does not appear to have been limited to Lease
Sale 193. The company’s reports also seem to have omitted information regarding an ultimately
successful challenge to the government’s 2007-2012 five-year leasing program, which
authorized Lease Sale 193.""” These cases, brought by the Native Village of Point Hope and
several conservation organizations, were pending for nearly two years and resulted in an order
remanding the leasing program to DOI for reconsideration.''! Shell, however, appears not to
have disclosed the case in its annual reports.' "

Similarly, Shell’s reports apparently failed to disclose a 2007 challenge to Lease Sale
202, which was brought by the North Slope Borough and Alaska Eskimo Whaling
Commission.'"” Shell purchased many of its leases in the Beaufort Sea in Lease Sale 202 held in
2007,'"* and the plaintiffs sought to vacate the sale and, thereby, invalidate those leases.''> After
two years, the government eventually prevailed.''® This case does not appear to have been
disclosed.

3. Challenges to Agency Approvals of Shell’s Exploration Plans and
Permits

In addition to the litigation challenging the Arctic leases that have been purchased by
Shell and other companies, there have also been court challenges regarding the agency approvals
Shell has received in preparing to move forward with exploration in the region. The company,
however, appears to have disclosed these proceedings only sporadically.

2008 shell annual report 20f.pdf (stating that “[t]he Arctic’s resources could significantly
boost global supplies”); ROYAL DUTCH SHELL PLC, ANNUAL REPORT AND FORM 20-F FOR THE
YEAR ENDED DECEMBER 31,2009, at 1,27 (Mar. 16, 2010) [hereinafter SHELL 2009 ANNUAL
REPORT], available at http://s04.static-shell.com/content/dam/shell/static/investor/downloads/
financial-information/reports/20f/2009-annual-report20fsec.pdf; ROYAL DUTCH SHELL PLC,
ANNUAL REPORT AND FORM 20-F FOR THE YEAR ENDED DECEMBER 31,2010, at 1,26 (Mar. 15,
2011) [hereinafter SHELL 2010 ANNUAL REPORT], available at http://s00.static-
shell.com/content/dam/shell/static/investor/downloads/financial-information/reports/20£/2010-
annual-report20fsec.pdf.

10 See Section IV.A.2, infra.

"1 Ctr. for Biological Diversity v. U.S. Dep’t of the Interior, 563 F.3d 466, 489 (D.C. Cir. 2009).
12 See Section IV.A.2, infra.

"3 N. Slope Borough v. Minerals Mgmt. Serv., 343 Fed. App’x 272, 274 (9th Cir. 2009).

"% See SHELL SUSPENSION REQUEST, supra note 27, at 3 (noting that “Shell acquired all but a few
of its Beaufort Sea leases” in Lease Sale 202 and a second sale).

' See N. Slope Borough, 343 Fed. App’x at 274.

116 .
See id.
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As noted above, DOI must approve a company’s exploration plan before the company
can proceed.'’” The Bureau of Ocean Energy Management (“BOEM”) or its predecessor, the
Minerals Management Service, approved plans submitted by Shell for proposed exploration
activities that would have begun in 2007, 2010, and 2012.""® Each of those approvals was
challenged in the Ninth Circuit Court of Appeals.'"” The first of those challenges was successful
and the latter two were not.'** Shell disclosed the challenge to its 2007 and 2010 exploration
plans, but appears not to have disclosed the challenge to its 2012 plan.''

In addition to an exploration plan, companies must have an approved oil spill response
plan before beginning exploration.'** The plan must show that the company is capable of
“responding, to the maximum extent practicable, to a worst case discharge, and to a substantial
threat of such a discharge, of oil....”'*’ In 2012, Alaska Native groups and conservation
organizations challenged BSEE’s approval of Shell’s response plans, arguing that the plans were

1743 US.C. § 1340(c)(1).

18 See Alaska Wilderness League v. Kempthorne, 548 F.3d 815, 819 (9th Cir. 2008), vacated
and withdrawn, 559 F.3d 916 (9th Cir. 2009), dismissed as moot sub nom. Alaska Wilderness
League v. Salazar, 571 F.3d 859 (9th Cir. 2009) (addressing a challenge to the 2007 approval of
Shell’s Beaufort exploration plan); Native Vill. of Point Hope v. Salazar, 378 F. App’x 747, 748
(9th Cir. 2010) (addressing a challenge to Shell’s 2010 exploration plans); Native Vill. of Point
Hope v. Salazar, 680 F.3d 1123, 1128-29 (9th Cir. 2012) (addressing a challenge to Shell’s 2012
exploration plan).

"9 See Alaska Wilderness League, 548 F.3d at 819; Native Vill. of Point Hope, 378 F. App’x at
748; Native Village of Point Hope, 680 F.3d at 1128-29.

120 See Alaska Wilderness League, 548 F.3d at 835; Native Vill. of Point Hope, 378 F. App’x at
748; Native Village of Point Hope, 680 F.3d at 1135.

121 See ROYAL DUTCH SHELL PLC, ANNUAL REPORT AND FORM 20-F FOR THE YEAR ENDED
DECEMBER 31, 2014, at 30, 55 (Mar. 12, 2015) [hereinafter SHELL 2014 ANNUAL REPORT],
available at http://s02.static-shell.com/content/dam/shell-new/local/corporate/corporate/
downloads/pdf/investor/reports/2014/20f/2014-annual-report20fsec.pdf (discussing Alaska
exploration and strategy but not 2012 litigation); SHELL 2013 ANNUAL REPORT, supra note 109,
at 56 (discussing the challenges of its 2012 season without disclosing the respective litigation);
ROYAL DUTCH SHELL PLC, ANNUAL REPORT AND FORM 20-F FOR THE YEAR ENDED DECEMBER
31,2012 (Mar. 14, 2013) [hereinafter SHELL 2012 ANNUAL REPORT], available at
http://s01.static-shell.com/content/dam/shell-new/local/corporate/corporate/downloads/
pdf/investor/reports/2012/20£/2012-annual-report20fsec.pdf (failing to disclose 2012 litigation);
SHELL 2009 ANNUAL REPORT, supra note 109, at 52 (discussing 2007 and 2010 legal actions).

12233 U.S.C. § 1321()(5)(D)(iii) (providing that a response plan must “identify, and ensure ...
the availability of, private personnel and equipment necessary to remove to the maximum extent
practicable a worst case discharge (including a discharge resulting from fire or explosion), and to
mitigate or prevent a substantial threat of such a discharge”).

1233 U.S.C. § 1321(G)(5)(A)(i); see also 33 U.S.C. § 2735(a)(2).
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inadequate; the case is currently pending in the Ninth Circuit.'** While Shell has told investors
that it has a “thorough spill response capability,” it does not appear to have disclosed this
litigation.'*’

Prior to a change in the Clean Air Act, companies were required to obtain air pollution
permits from the Environmental Protection Agency (“EPA”) before undertaking exploration
activities.'”® EPA’s award of these permits led to several challenges before both the
Environmental Appeals Board (EAB), an administrative body, and the Ninth Circuit.'*” During
the pendency of an appeal to the EAB, permits awarded by EPA are rendered invalid.'*® As a
result, simply the act of filing an appeal prevented Shell from proceeding with exploration
drilling. Appellants successfully petitioned the EAB to invalidate permits granted for Shell’s
proposed 2007 and 2010 exploration activities.'> The 2012 permits were upheld by the EAB
and, eventually, the Ninth Circuit Court of Appeals.'*® Shell only appears to have disclosed some
of these proceedings.

E. Shell Does Not Appear to Be Technically or Financially Prepared to Address
a Catastrophic Oil Spill in the Arctic Ocean

In addition to the legal threats facing Shell’s Arctic program, the exploration drilling
proposed by the company brings with it the risk of a large oil spill—one for which the company
does not appear fully prepared, technically or financially. A catastrophic spill could have
devastating impacts on the Arctic Ocean and the communities dependent upon it. Severe
conditions would exacerbate the challenges of responding, and a catastrophic spill would likely
have a significant impact on Shell and its finances.

2% Alaska Wilderness League v. U.S. Dep’t of the Interior, Nos. 13-35835 and 13-35866 (9th
Cir.).

125 See SHELL 2014 ANNUAL REPORT, supra note 121, at 55; SHELL 2013 ANNUAL REPORT, supra
note 109, at 56; SHELL 2012 ANNUAL REPORT, supra note 121, at 49.

126 See 42 U.S.C. § 7475(a)(1) (requiring certain “[m]ajor emitting facilities” to obtain permits
establishing emission limitations); id. § 7627(a) (extending the “major emitting facilities”
classifications to air pollution from activities on the Outer Continental Shelf).

127 See, e.g., In re Shell Gulf of Mexico, Inc. & Shell Offshore, Inc., 15 E.A.D. _ (EAB 2010),
available at http://yosemite.epa.gov/oa/EAB_Web_ Docket.nsf/Appeal~Number/
41B37138DABAS5A54852578090072B80A/$File/Denying%20and%20Remanding....pdf;
Resisting Envtl. Destruction on Indigenous Lands, REDOIL v. U.S. EPA, 716 F.3d 1155 (9th
Cir. 2013).

12¥40 CF.R. § 124.19(D)(1).

12 See In re Shell Offshore Inc., Kulluk Drilling Unit and Frontier Discoverer Drilling Unit, 13
E.A.D. 357, at 359, 360 (EAB 2007); In re Shell Gulf of Mexico, Inc., supra note 127, at 13, 15.

130 See In re Shell Offshore, Inc., 15 E.A.D.  (EAB 2012), available at
http://yosemite.epa.gov/oa/EAB_Web Docket.nsf/Appeal~Number/148252B4723F0450852579
D100714934/$File/Shell%20Kulluk.pdf, REDOIL, 716 F.3d at 1157-58; Alaska Wilderness
League v. EPA, 727 F.3d 934, 935 (9th Cir. 2013).

16



1. Oil Spills Occur During Offshore Oil and Gas Operations

Oil spills are a reality of offshore exploration and production. During drilling, extraction,
and transportation operations, oil can leak slowly or flow profusely due to design, equipment,
and human failures."?' Over the life of a single well, the probability of a small spill occurring
from such activities is nearly 100 percent.132 From 1964 to 2009, more than 2,800 minor and
major spills from offshore oil and gas activities were reported.'*”

The federal government and Shell have both recognized that oil spills would be inevitable
during Arctic operations. BOEM has estimated that 800 small spills will occur as a result of
activities in the Chukchi Sea.'** Shell’s former Alaska vice president Pete Slaiby has
acknowledged as much, saying: “There’s no sugarcoating this.... If you ask me will there will
ever be spills, I imagine there will be spills. No spill is OK.”"** BOEM has also determined that
“there is a 75% chance” that “one or more large spills”—spills of a thousand barrels or more—
will occur during operations in the Chukchi Sea.'*®

While catastrophic spills are much less likely, they do occur."’ In addition to the
Deepwater Horizon tragedy in 2010, there was the 2009 Montara spill in New Zealand’s Timor

1 See PEW CHARITABLE TRUSTS, FACT SHEET: EXPLORATION AND DEVELOPMENT RISKS (Sept.
1, 2013), available at http://www.pewtrusts.org/en/research-and-analysis/fact-sheets/0001/01/01/
exploration-and-development-risks; BUREAU OF OCEAN ENERGY MGMT., FINAL SECOND
SUPPLEMENTAL ENVTL. IMPACT STATEMENT, CHUKCHI SEA PLANNING AREA OIL AND GAS
LEASE SALE 193, at Vol. 1, 154-55 (Feb. 2015) [hereinafter LEASE SALE 193 FSSEIS], available
at http://www.boem.gov/uploadedFiles/BOEM/About BOEM/BOEM_Regions/

Alaska Region/Leasing and Plans/Leasing/Lease Sales/Sale 193/2015 0127 LS193 Final 2n
d_SEIS Voll.pdf.

132 PEW CHARITABLE TRUSTS, supra note 131.

133 DEP’T OF THE INTERIOR, UPDATE OF OCCURRENCE RATES FOR OFFSHORE OIL SPILLS 10-11

(June 2012), available at http://www.boem.gov/uploadedFiles/BOEM/
Environmental Stewardship/Environmental Assessment/Oil_Spill Modeling/AndersonMayesL
abelle2012.pdf.

3% LEASE SALE 193 FSSEIS, supra note 131, at Vol. 1, 155.

133 May Abdalla, The Alaskans Sitting on Billions of Barrels of Oil, BBC NEWS, Nov. 29, 2012,
http://www.bbc.com/news/magazine-20310752.

136 L EASE SALE 193 FSSEIS, supra note 131, at Vol. 1, 156 (“[T]here is a 75% chance of one or
more large spills occurring over the 77 years of the Scenario, and a 25% chance of no spills
occurring.”).

T BOEM defines a “catastrophic [Outer Continental Shelf] event” as “any high-volume, long-
duration oil spill from a well blow-out, regardless of its cause (e.g., a hurricane, human error,
terrorism).” BUREAU OF OCEAN ENERGY MGMT., ECONOMIC ANALYSIS METHODOLOGY FOR THE
FIVE YEAR OCS OIL AND GAS LEASING PROGRAM FOR 2012-2017, at 38 (June 2012) [hereinafter
BOEM EcoNOMIC ANALYSIS], available at http://www.boem.gov/uploadedFiles/BOEM/

Oil and Gas Energy Program/Leasing/Five Year Program/2012-2017 Five Year Program/
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Sea;'"® the 1979 Ixtoc I spill in the Gulf of Mexico;'*® and the 1969 oil spill off the coast of Santa
Barbara.'** Importantly, and unfortunately, the Deepwater Horizon blowout demonstrated the
results of a catastrophic accident during exploration drilling; BP was drilling an exploration well
when the spill occurred—exactly what Shell is proposing to do in the Chukchi Sea.'*!

As explained below, the severity and remoteness of the Arctic Ocean would likely
increase the potential for a catastrophic accident and hinder response.'** The challenges
presented by Arctic conditions “are not limited to the period of active drilling operations, but
would create difficulties throughout all phases of an exploratory drilling program, including
mobilization and demobilization.”'*’ As demonstrated by Shell’s significant difficulties during
the 2012 season, these are not abstract concerns.'**

The impacts of a catastrophic spill would be significant. BOEM has estimated that a
catastrophic accident in the Chukchi Sea, for instance, would result in approximately 1.3 to 2.5

PFP%20EconMethodology.pdf. BOEM also recognizes the National Oil and Hazardous
Substances Pollution Contingency Plan definition: “a ‘spill of national significance,” or one that
‘due to its severity, size, location, actual or potential impact on the public health and welfare or
the environment, or the necessary response effort, is so complex that it requires extraordinary

coordination of federal, state, local, and responsible party resources to contain and clean up the
discharge.”” Id.

3% Gabrielle Dunlevy, New Push for Montara Oil Disaster Study, THE AUSTRALIAN, June 11,
2014, http://www.theaustralian.com.au/news/latest-news/new-push-for-montara-oil-disaster-
study/story-fn3dxix6-1226950910392.

% Ixtoc I Oil Well, Woobs HOLE OCEANOGRAPHIC INST., http://www.whoi.edu/oil/ixtoc-I (last

visited Apr. 25, 2015).

149 See NAT’L COMM’N ON THE BP DEEPWATER HORIZON OIL SPILL AND OFFSHORE DRILLING,
DEEP WATER: THE GULF OIL DISASTER AND THE FUTURE OF OFFSHORE DRILLING 28-29 (Jan.
2011) [hereinafter NAT’L COMM’N REPORT], available at http://www.gpo.gov/fdsys/pkg/GPO-
OILCOMMISSION/pdf/GPO-OILCOMMISSION.pdf (noting that “[a]lthough the well’s
blowout preventer worked, an inadequate well design allowed the hydrocarbons to escape
through near-surface ruptures beneath the seafloor,” thereby spilling between 80,000 and
100,000 barrels of oil to spill, which created “an 800-square-mile slick of oil that blackened an
estimated 30 miles of California beaches and lethally soaked sea birds in the gooey mess”).
14 at xiii.

142 See Section ILE, infra.

'3 0il and Gas and Sulphur Operations on the Outer Continental Shelf, Requirements for
Exploratory Drilling on the Arctic Outer Continental Shelf, 80 Fed. Reg. 9916, 9928 (Feb. 24,
2015) (to be codified at 30 C.F.R. pt. 550).

144 See Sections I1.C and IL.E 4, infra.
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million barrels of oil being released to the Arctic environment.'* Shell’s oil spill response plans
have assumed a smaller “worst-case discharge”—750,000 barrels.'*®

In recognition of the serious impacts that would result from a catastrophic spill, DOI
recently proposed new safety and prevention regulations for operators drilling exploration wells
in the Arctic Ocean.'*” As DOI explained, “[a]lthough the probability of a catastrophic oil spill is
low, the Deepwater Horizon oil spill demonstrated that even such low probability events can
have devastating economic and environmental results when they occur.”'**

2. Extreme and Remote Conditions Would Pose Unique Challenges to Spill
Response in the Arctic Ocean

The extreme conditions in the Arctic—in particular, the difficult weather, variable sea
ice, ocean currents, remoteness, and lack of infrastructure—would present immense obstacles to
spill response. Industry research confirms, for instance, that oil spills behave much differently in
sea ice and that changing conditions throughout the year complicate attempts to predict the
behavior of spilled oil.'* As explained below, moreover, the most common methods for
responding to spills are highly unlikely to work in Arctic conditions.

' Memorandum from Rance Wall, Regional Supervisor, to Regional Director 3 (Mar. 4, 2011).

For comparison, the Deepwater Horizon spill released an estimated 4.9 million barrels of oil. See
NAT’L COMM’N REPORT, supra note 140, at 167-68.

146 SHELL 2015 EXPLORATION PLAN, supra note 38, at 8-2.

147 Requirements for Exploratory Drilling on the Arctic Outer Continental Shelf, 80 Fed. Reg. at
9920.

'%% Id. The Department continued:

Reducing the risks of Arctic offshore operations is particularly
important because of the unique significance to Alaska Natives of
the fish and marine mammals in the lands and waters around the
Arctic OCS; those resources are critical components of the Alaska
Natives’ livelihood, and they rely on fishing and hunting for
traditional cultural purposes and for subsistence. Similarly, many
other Americans place a very high value on protecting the health of
the ecosystem, including the sensitive environment and wildlife, of
this largely frontier area. Thus, the impact of a catastrophic oil
spill, while a remote possibility, would have extremely high
cultural and societal costs, and prevention of such a catastrophe
would have correspondingly high cultural and societal benefits.

Id.

149 SINTEF MATERIALS AND CHEMISTRY, EXPERIMENTAL OIL RELEASE IN BROKEN ICE—A
LARGE-SCALE FIELD VERIFICATION OF RESULTS FROM LABORATORY STUDIES OF OIL
WEATHERING AND IGNITABILITY OF WEATHERED OIL SPILLS 6 (Apr. 20, 2010), available at
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Weather would present significant challenges throughout the year. From late fall through
winter, darkness, snow, and low temperatures would hinder response efforts.' Fog and low
clouds would impede visibility."' In the late summer to early fall, the waters of the Beaufort and
Chukchi seas are often rough.'>* And then the cold air and darkness return.

The conditions beneath the surface of the Arctic Ocean would pose additional difficulties.
Beaufort and Chukchi currents can vary significantly due to rapid changes in currents in the
wind.">® The seas are also highly stratified, so that “oil that is trapped at depth will not be
transported by surface circulation.”'** There are also eddies, which can “trap and transport
packets of water, or (in the case of a spill) entrained oil, over hundreds of kilometers.”">> Storm
surges can move “ocean water into low-lying coastal environments, bringing salt and
contaminants (in the event of a spill) that can have negative impacts on nearshore and terrestrial
ecosystems.”"*°

Sea ice would create significant difficulties for any spill response. Oil spilled under
“multiyear ice” can “take several seasons ... to appear on the surface.”"’ Ice can trap and
concentrate oil."*® It can also transport oil a significant distance."”” Ice can make it more difficult

http://www.sintef.no/globalassets/project/jip_oil in_ice/dokumenter/publications/jip-rep-no-26-
fex2009-weathering-isb-final.pdf.

10 See LeVine et al., supra note 4, at 1296-97. Shell proposes to drill during the open-water
season, which ends in October. See SHELL 2015 EXPLORATION PLAN, supra note 38, at 1-6. If a
spill occurred late in the season, however, it could be left through the winter months. See LEASE
SALE 193 FSSEIS, supra note 131, at Vol. 1, 573 (“[1]f a spill were to occur late in the open-
water season, the liquid hydrocarbons may freeze into the sea ice, and remain overwinter without
any extensive amount of weathering. If this were to happen, quantities of un-weathered oil could
end up being transported to different areas in the Chukchi and Beaufort Seas and be released in
the spring.”).

1 See LeVine et al., supra note 4, at 1296-97.
152 .
See id.

153 See NAT’L RESEARCH COUNCIL, RESPONDING TO OIL SPILLS IN THE U.S. ARCTIC MARINE
ENVIRONMENT 25-27 (2014) [hereinafter NAT’L RESEARCH COUNCIL], available at
http://www.nap.edu/catalog.php?record id=18625 (“[Clomplex flow patterns ... can reverse
direction in a matter of hours and can vary significantly in both magnitude (0-85 km/day) and
direction over spatial scales of less than 10 km.”).

154 14 at 27.

199 1d. (“Satellite measurements reveal that the surface distribution of the oil in the Deepwater
Horizon spill was influenced by eddies in the Gulf of Mexico....”).

156 ]d.
5714 at 33.
158 14 at 33-34.
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to determine where oil is,'® and it may slow down or stop the “processes that affect traditional
oil behavior in open water, like evaporation, emulsification, and natural dispersion.”'®' Sea ice
would accordingly create a number of challenges for spill response in the Arctic.

In combination, the Arctic’s severe conditions would result in a “response gap”—times
during which no method of response can be deployed effectively or safely.'®” Studies in the
Canadian Beaufort Sea have shown that response efforts would be precluded about half the time
in July, and 80 percent of the time in October.'®?

As the National Research Council has noted, “[t]he absence of infrastructure in the U.S.
Arctic would [also] be a significant liability in the event of a large oil spill.”'®* Far northern
Alaska remains largely undeveloped and sparsely populated. The North Slope Borough, which
lies south of the Beaufort and Chukchi seas, spans 88,000 square miles—roughly the size of the
state of Utah—but has a population of only nine to ten thousand.'® The few villages in the
region are not connected by road to either each other or the rest of the state, relying instead on
airports and small boat docks.'®® Limited infrastructure and housing would make it impossible to
support the many workers that would be required to respond to a catastrophic spill.'®’

159 1d. at 32. Pack ice has been known to travel up to 50 kilometers per day, and there is one
documented incident of pack ice traveling almost 2000 kilometers from mid-October to mid-
May. /d.

160 14 at 94-99.
11 11 at 73.

162 See LeVine et al., supra note 4, at 1302-03.

163 14 at 1302; see also NUKA RESEARCH AND PLANNING GROUP, ESTIMATING AN OIL SPILL

RESPONSE GAP FOR THE U.S. ARCTIC OCEAN (Sept. 10, 2014), available at
http://www.nukaresearch.com/files/140910 Arctic RGA Report FNL.pdf.

! NAT’L RESEARCH COUNCIL, supra note 153, at 134.

195 See State & County QuickFacts: North Slope Borough, Alaska, U.S. CENSUS BUREAU,
http://quickfacts.census.gov/qfd/states/02/02185.html (last visited Apr. 25, 2015); State &
County QuickFacts: Utah, U.S. CENSUS BUREAU, http://quickfacts.census.gov/qfd/states/
49000.html (last visited Apr. 25, 2015). By way of contrast, approximately 45,000 people—
nearly five times the population of the North Slope Borough—have participated in the
Deepwater Horizon response. See NAT’L COMM N REPORT, supra note 140, at 129.

166 Soe U.S. ARMY CORPS OF ENG’RS, ALASKA DEEP-DRAFT ARCTIC PORT SYSTEM STUDY 37-38
(Mar. 2013), available at http://www.poa.usace.army.mil/Portals/34/docs/AKports/
1ADDAPSReportweb.pdf. No deep-water port capable of supporting offshore development
currently exists along the coast. See id. at 1.

7 NAT’L RESEARCH COUNCIL, supra note 153, at 125 (“Spill responders and other personnel
would find a severe shortage of housing, fresh water, food and catering, sewage handling and
garbage removal facilities, communications infrastructure, ability to handle heavy equipment,
supplies, and hospitals and medical support.”).

21



The U.S. Coast Guard also does not have the needed resources in the region to address a
major spill in the Arctic Ocean.'®® Coast Guard response equipment would have to be dispatched
from Kodiak—approximately 1,000 miles to the south—if a spill occurred.'® As the National
Research Council summarized, “Coast Guard personnel, equipment, transportation,
communication, navigation, and safety resources needed for oil spill response are not adequate
for overseeing oil spill response in the Arctic.”'”’

3. Shell’s Response Plan Is Unlikely to Prove as Effective as the Company
Predicts

In its legally required response plan,'’' Shell asserts that it would use mechanical oil-
recovery methods—floating containment booms and skimmer boats—as the primary means of
responding to a worst-case spill.'”> Shell also states that it would use chemical dispersants and
“in-situ” burning.'” Finally, after the Deepwater Horizon spill,'”* Shell developed the previously
mentioned Arctic Containment System,'”” which is intended to prevent oil from being released
after a blowout.'

While there remains much to be learned about how best to deploy oil spill
countermeasures in the Arctic, it is clear that all of the foregoing environmental factors would
undermine the methods on which Shell relies—mechanical recovery, in-situ burning, and
dispersants.'”” As the National Commission on the BP Deepwater Horizon Oil Spill and

168 11 at 121.
169 Id

70 Id. at 133 (“The Coast Guard’s efforts to support Arctic oil spill planning and response in the
absence of a dedicated and adequate budget are admirable but not sustainable.”).

7! As previously noted, Shell is required under federal law to develop an oil-spill response plan
demonstrating that it is capable of “responding, to the maximum extent practicable, to a worst
case discharge, and to a substantial threat of such a discharge, of oil....” 33 U.S.C. §
1321(G)(5)(A)(1); see also id. § 1321(a)(24)(B) (defining “‘worst case discharge’ ... in the case of
an offshore facility” as “the largest foreseeable discharge in adverse weather conditions™).
Among other things, the company’s plan must “identify, and ensure by contract or other means
approved ... the availability of, private personnel and equipment necessary to remove to the
maximum extent practicable a worst case discharge (including a discharge resulting from fire or
explosion).” Id. § 1321(j)(5)(D)(iii).
172 SHELL CHUKCHI OSRP, supra note 68, at 2.
' Id. at 2-57 to 2-58.
174 See DOI REVIEW OF SHELL’S 2012 ALASKA PROGRAM, supra note 49, at 11-12.
'7> See SHELL CHUKCHI OSRP, supra note 68, at N-13 to N-14.
176

1d.

77 The challenges presented by Arctic conditions “are not limited to the period of active drilling
operations, but would create difficulties throughout all phases of an exploratory drilling program,
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Offshore Drilling concluded in 2011, “oil response methods from the Gulf of Mexico, or
anywhere else, cannot simply be transferred to the Arctic.”'"

Despite real-world experience to the contrary, Shell assumes that its primary method of
response—boom and skimmers—will be highly effective at removing spilled oil. The company’s
spill response plan is premised on an assumption that 95 percent of any oil spilled would be
recovered either offshore or near shore using these techniques.'”” It the words of the company:

To scale the potential shoreline response assets needed, and for
planning purposes, Shell based these assets upon the assumption
that 10 percent of the 25,000 [barrels of oil per day (bopd)]
discharge escapes the primary offshore recovery efforts at the
blowout. This unrecovered 2,500 bopd is assumed to drift toward
the mainland. ... It is assumed that half of the oil reaching the
nearshore environment is recovered by the skimming systems
dispatched from [Shell’s nearshore oil spill response task force]. ...
The remaining 1,250 bopd are assumed to migrate toward the
shoreline where [Shell’s spill-response contractor] would mobilize
personnel and equipment to intercept the oil and deploy boom for
shoreline protection.'*

As an initial matter, Shell’s estimates far exceed the oil recovery achieved following spills in less
demanding climates. For example, it was estimated after the Deepwater Horizon spill that only
two to four percent of the discharged oil was collected using booms and skimmers.'®' Moreover,
difficult weather and marine conditions in the Arctic would make it challenging to deploy boom
and to operate skimmers.'**> While large sheets of ice might help to trap oil, broken pieces of
floating ice would severely hamper Shell’s ability to contain the slick with boom.'® In-the-water
tests in spring and fall 2000 showed that these techniques are not likely to be effective in the
presence of even small amounts of ice.'™

including mobilization and demobilization.” Proposed Requirements for Exploratory Drilling on
the Arctic Outer Continental Shelf, 80 Fed. Reg. at 9928.

178 See NAT’L COMM’N REPORT, supra note 140, at 303.
17 See SHELL CHUKCHI OSRP, supra note 68, at 2-42.
180 Id

I NAT’L RESEARCH COUNCIL, supra note 153, at 91.
"2 1d. at 91-92.

183 Id

8% T1M L. ROBERTSON & ELISE DECoLA, JOINT AGENCY EVALUATION OF THE SPRING AND FALL

2000 N. SLOPE BROKEN ICE EXERCISES 33-47 (Dec. 18, 2000) (attached as Exh. 2).
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Although in-situ burning would be the only feasible means of responding to an oil spill
from November to June in the Chukchi Sea,'® it could only be effective under a limited set of
circumstances.'® Environmental conditions—wind, waves, temperature, visibility, and sea-ice
coverage—would have to be moderate enough to allow for the deployment of equipment and
ignition of the oil.'"® In-situ burning, in other words, will “only work in mild weather
conditions.”'®® In its Bureau-funded study of the response gap in the U.S. Arctic Ocean, the
Nuka Research and Planning Group calculated that environmental conditions would accordingly
preclude vessel-based in-situ burning 50 percent of the time in the Chukchi Sea and 54 percent of
the time in the Beaufort Sea;'® aerial in-situ burning would be precluded 68 percent of the time
in the Chukchi Sea and 72 percent of the time in the Beaufort Sea.'”” Even if environmental

1% See NUKA RESEARCH, supra note 163, at iii (Fig. ES-1).

%6 The effectiveness of in-situ burning is limited under even ideal circumstances. See NAT’L

CoMM’N ON THE BP DEEPWATER HORIZON OIL SPILL AND OFFSHORE DRILLING, THE
CHALLENGES OF OIL SPILL RESPONSE IN THE ARCTIC, DRAFT STAFF WORKING PAPER NO. 5, at
14-15 (Jan. 11, 2011) [hereinafter NAT’L COMM’N WORKING PAPER], available at
http://permanent.access.gpo.gov/gpol179/Working%?20Paper.Arctic.For%20Release 0.pdf (“As
with all response techniques, the efficiency of in situ burning will vary widely. Efficiency rates
of 90% were achieved in an experiment in Norway that simulated a tanker spill, ... but a 1998
well blowout study estimated only 3.4-6.4% efficiency in fall freeze-up conditions on open
water.”); Deluge of Oil Highlights Research and Technology Needs for Effective Cleanup of Oil
Spills: Hearing Before the Subcomm. on Energy & Envt. of the H. Comm. on Sci. & Tech., 111th
Cong. 3 (June 9, 2010) (written testimony of Dr. Jeffrey Short, Pac. Sci. Dir. for Oceana)
[hereinafter Short Testimony] (“In general, burning is simply not capable of removing more than
a small proportion of the oil released from large-scale discharges, except in cases where the oil is
ignited at the onset by the accident producing the spill.”), available at
http://archives.democrats.science.house.gov/Media/file/Commdocs/hearings/2010/Energy/9jun/S
hort Testimony.pdf. In the cover letter to its January 26, 2012 Oil Spill Response Plan, Shell
says that it is not taking “regulatory credit for ... in-situ burning when calculating its total
volumetric capacity to respond to a [worst-case discharge].” See Letter from Shell’s Susan
Childs to BSEE’s David M. Moore 3 (Jan. 26, 2012), available at http://www.bsee.gov/
uploadedFiles/BSEE/OSRP/Chukchi%200SRP%20-%20February%202012.pdf. Shell also
claims, however, that in-situ burning of oil thicker than 2 to 3 millimeters can result in “50 to 66
percent removal efficiency,” while in-situ burning of oil thicker than 10 millimeters “gives 90
percent removal efficiency.” SHELL CHUKCHI OSRP, supra note 68, at E-9.

187 See NAT’L COMM’N WORKING PAPER, supra note 186, at 14.

138 See Short T estimony, supra note 186, at 3; see also NAT’L COMM’N WORKING PAPER, supra
note 186, at 14 (noting that “[o]il is more difficult to ignite at lower temperatures”).

%9 In the winter, vessel-based in-situ burning would be impossible 58 and 62 percent of the time,

respectively, in the Chukchi Sea and Beaufort Sea; in the summer, it would be impossible 34 and
39 percent of the time, respectively. NUKA RESEARCH, supra note 163, at 58.

10 In the winter, aerial in-situ burning would be impossible 75 and 77 percent of the time,

respectively, in the Chukchi Sea and Beaufort Sea; in the summer, it would be impossible 56 and
62 of the time, respectively. Id. at 57.
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conditions were appropriate for in-situ burning, a number of other conditions would have to be
met."”! Oil must be at least 2 millimeters thick to prevent a fire from self-extinguishing due to
heat loss to the ocean;'*> when pieces of ice have accumulated in an area, a slick must be twice
as thick to ignite.'” Once ignited, a fire would spread more slowly, the burn rate would be half as
fast, and there would be 50 to 100 percent more residue.'**

The effective use of chemical dispersants also would likely be limited in the Arctic
Ocean. “Dispersants do not remove the oil, but break it into very small droplets that mix into the
water column, promoting degradation.”'”> According to the Nuka Research and Planning Group,
environmental conditions would permit aerial application of dispersants only 50 and 45 percent
of the time between July and October in the Chukchi Sea and Beaufort Sea, respectively.'”
Environmental conditions would permit vessel-based application of dispersants 76 and 73
percent of the time between July and October in the Chukchi and Beaufort, respectively.'”’
Between November and June, however, environmental conditions would allow the application of
dispersants only about one to six percent of the time.'”®

Even if chemical dispersants could be applied in the wake of an Arctic spill, it is unclear
if they would be effective. In a 2001 study that was later cited by the staff of the Deepwater
Horizon commission, researchers “found that dispersants were less than 10% effective when
applied to Alaska North Slope crude oil spilled on water at the temperature and salinity common
in the estuaries and marine waters of Alaska.”"” When dispersants are able to break oil into
small droplets, the droplets themselves must be able to biodegrade—something that is not certain
to occur in the Arctic Ocean.”” As one researcher put it, “[b]iodegradation is generally believed

"I The Nuka report explicitly did not look at weathering or slick thickness. Id. at 54. It also did

not consider residue gathering. /d.
192 Short Testimony, supra note 186, at 2.

193 See NUKA RESEARCH, supra note 163, at 51, 53 (“The ignitability of oil slicks on water is
affected by oil type, slick thickness, wind speed, emulsification of the oil, igniter strength,
ambient temperatures, and sea state.”).

194 See id. at 53.

9 1d. at 39.

90 1d. at 48 (Fig. 16).
7 1d. at 49 (Fig. 17).

198 14 at 48-49.

9 NAT’L COMM’N WORKING PAPER, supra note 186, at 15. As the staff paper noted, “an

MMS/ExxonMobil-sponsored project, based on testing at Ohmsett, the National Oil Spill
Response Test Facility in New Jersey, concluded that dispersants could be effective in cold
water.” Id.

29 See Kelly M. McFarlin et al., Biodegradation of Dispersed Qil in Artic Seawater at -1°C, 9
PLOS ONE e84297, at 1 (Jan. 2014), available at http://www.plosone.org/article/fetchObject.
action?uri=info:doi/10.1371/journal.pone.0084297 &representation=PDF.

25



to be the dominant process that removes petroleum compounds from the environment, but the
process has not been thoroughly studied in the Arctic, and questions remain as to whether
biodegradation is a significant process in cold conditions.”*'

Finally, chemical dispersants can “dramatically accelerate dissolution of the more toxic
components of the oil they disperse[], which may expose sea life to higher risk of toxic
effects.”*** In addition, dispersants may have toxic impacts on marine wildlife that consume
them””—either directly or through their prey.*** The bioaccumulation of chemical dispersants in
bowhead whales could affect whether the Ifiupiat continue or limit their whale harvests.”* Little
is known about the long-term, chronic effects of dispersant use, as most studies have focused on
the chemicals’ short-term acute effects.””°

Moreover, as explained previously, Shell has experienced significant problems with its
Arctic Containment System, which has never been fully tested in the Arctic.*”” Ultimately, none
of the techniques Shell proposes to use are likely to be as effective as the company predicts.

4. Shell’s Difficulties in the U.S. Arctic Increase Doubts about Its Ability to
Respond Effectively to a Significant Spill

As described above, Shell’s U.S. Arctic program suffered a remarkable series of
problems and setbacks in 2012.2°® Shell’s troubles raise serious doubts about its ability to
respond safely and effectively to a catastrophic Arctic spill.

In its review of Shell’s 2012 Arctic operations, DOI found that the company’s
“difficulties have raised serious questions regarding its ability to operate safely and responsibly
in the challenging and unpredictable conditions offshore Alaska.”** The report described the
company’s troubling lack of preparation for Arctic exploration; its significant problems with
contractors; and a failure by Shell to understand the severity of the issues it faced in the
region.”'? Specifically, the report noted that “Shell entered the drilling season not fully prepared

N d.
22 1d. at 7.

203 Short T estimony, supra note 186, at 6; see also Letter from Harvard Emmett Environmental
Law and Policy Clinic to Walter D. Cruickshank, Bureau of Ocean Energy Management 16-20
(Dec. 22, 2014) [hereinafter Emmett Letter], available at https://hlsenvironmentallaw.files.
wordpress.com/2015/01/elpc-comments_boem-dsseis-chukchi-sea-final.pdf.

2% Emmett Letter, supra note 203, at 18-19.
% Id. at 20-21.

2 See id. at 14-15.

27 See Section I1.C, supra.

298 See id.

2% DOI REVIEW OF SHELL’S 2012 ALASKA PROGRAM, supra note 49, at 1.

210 Id
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in terms of fabricating and testing certain critical systems and establishing the scope of its
operational plans.”*'" Shell’s challenges, the report continued, “indicate serious deficiencies in
[its] management of contractors, as well as its oversight and execution of operations in the
extreme and unpredictable conditions offshore of Alaska.”'* Similarly, the Coast Guard report
into the grounding of the Kulluk identified serious concerns with the company’s oversight of
contractors and risk management.>"> The issues outlined in these reports raise serious doubts
about the company’s ability to handle a catastrophic spill.

F. A Catastrophic Oil Spill Would Have Significant Impacts on the Arctic
Environment and Communities

A catastrophic spill would have devastating impacts on the Arctic ecosystem and coastal
communities. The effects of a spill on the region’s wildlife populations would be both immediate
and acute, as demonstrated by the mortality events that have followed previous accidents.”'* The
Exxon Valdez spill, for instance, caused a cascade of adverse impacts, even on terrestrial
species.””” For example, the bird populations around Prince William Sound suffered for years
after the event.”'® Similar effects are now being seen in the Gulf of Mexico after the Deepwater
Horizon spill.*"

A significant spill would also result in long-term declines among fish species, particularly
those that rely on the shallow waters of the coast, intertidal areas, and freshwater.?'® Moreover,
an oil spill that remains beneath sea ice, impeding recovery efforts, could result in long-term
degradation of essential fish habitat and acute effects on fish populations.*"

Marine mammals would also be significantly affected by a catastrophic spill through
“direct contact, inhalation, and ingestion” of oil, causing a “multitude of acute and chronic
effects.” *** Bowhead whales, which are endangered, would be the most vulnerable to a spill in
the Chukchi Sea,”*! but major impacts would be felt across species.**

211 Id

212 Id

213 COAST GUARD KULLUK REPORT, supra note 1.

1 NOAA ARrcrIC SDEIS, supra note 5, at Vol. 2, 4-425.

213 Id. at 4-424; NAT’L RESEARCH COUNCIL, supra note 153, at 58.
21 NAT’L RESEARCH COUNCIL, supra note 153, at 58.

27 Id. at 60.

I8 NOAA ARcTIC SDEIS, supra note 5, at Vol. 2, 4-428 to 4-429.
219 Id

20 1d. at Vol. 2, 4-433.

21 Id. at Vol. 2, 4-438. The whales feed in the Chukchi from late summer through fall, and
migrate westward throughout the fall season; during this time, they would be susceptible to
direct contact with fresh oil and disruption from associated vessel activity. /d.
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The impact of a catastrophic spill on the region’s birds could be even more significant,
“due to [0il’s] toxicity to individuals and their prey and the amount of time these birds spend on
the surface of marine and coastal waters.”**> Many species of marine and coastal birds depend on
the Arctic ecosystem, with some relying on habitats in the area for much of the year.”** As a
result, a significant spill could have a major impact on the region’s birds due to the “potential
adverse effects to population levels, habitat, molting, and breeding areas, important habitat areas,
toxicity to prey and individuals, and mortality of individuals.”*** All told, a catastrophic spill
would have major effects on the Arctic’s wildlife.**°

Eight coastal communities rely on the Chukchi and Beaufort seas.”*” They depend on
resources that include “bowhead whale, beluga whale, seals (bearded, ribbon, ringed, and
spotted), walrus, polar bear, fish, migratory waterfowl (including their eggs), and caribou.
While acknowledging that “limited information” is available to make an accurate assessment,
BOEM has estimated “that two entire years of Arctic marine mammal subsistence harvests and
one and one-half years of Bowhead whale harvests would be lost” to a catastrophic spill.”*

99228

The effects of a catastrophic spill could extend well beyond immediate impacts to
subsistence. In the aftermath of the Exxon Valdez spill, for instance, local villages experienced a
long period of social, psychological, and economic disruption as a result of the response effort
itself.>*" In the Arctic, “while local villagers would be employed in the cleanup for a catastrophic
discharge event, it is likely that many additional workers would be necessary, placing stress on
village facilities. An influx of outsiders is likely to result in some cultural conflict, stressing the
local sociocultural systems.”>' According to an agency assessment, moreover, ““workforce
changes and demographic changes could occur through consolidation of households to save
money, placement of dependents with relatives beyond the village, and outmigration of wage

%22 Beluga whales would be similarly vulnerable due to their congregation in Chukchi waters

during the oil-exploration season. /d. at Vol. 2, 4-439. Four seal species that depend upon habitat
in the Chukchi Sea would also experience major effects. /d. at Vol. 2, 4-440 to 4-441.

23 14 at Vol. 2, 4-430.
224 ]d.
25 1d at Vol. 2, 4-431.

2% 1d at Vol. 1, ES-29 (concluding that a catastrophic oil spill in the Arctic Ocean would have

“major adverse impacts to water quality; ... ecosystem functions; marine and coastal birds;
bowhead whales; [and] beluga whales”).

*7Id. at Vol. 1, ES-27.
2 1d.

229 BOEM ECONOMIC ANALYSIS, supra note 137, at 69; see also NOAA ARcTIC SDEIS, supra
note 5, at Vol. 2, 4-425.

29 NOAA ARrcTIC SDEIS, supra note 5, at Vol. 2, 4-445.

231 1d.
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earners in search of employment” when subsistence-harvest patterns are disrupted for multiple

99232
years....

Given these difficulties, a catastrophic spill could have major impacts on public health,
including disruption of subsistence harvest patterns and native diets.>> Following a spill,
moreover, emissions of pollutants such as nitrogen dioxide, carbon monoxide, sulfur dioxide,
particulate matter, and volatile organic compounds are likely to be severe, contributing to
“respiratory irritation, asthma, and exacerbations of chronic lung obstructive lung disease.
The influx of additional workers during the response effort would also place an additional strain
on local health-care systems.>”
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G. A Catastrophic Arctic Spill Would Likely Have Significant Impacts on
Shell’s Finances

The operational, environmental, and human costs that could come with a catastrophic
Arctic spill would likely result in significant impacts on Shell’s bottom line—perhaps on the
order of tens of billions of dollars.

In developing its five-year leasing program, BOEM estimated the potential cost of
catastrophic spills in the Chukchi and Beaufort seas. The agency’s assessment focused on three
categories of possible losses: natural-resource damages,”® spill-containment and cleanup
costs,”” and the value of lost hydrocarbons.”® In the Chukchi Sea, the Bureau estimated that a

22 14 at Vol. 2, 4-446.
23 1d at Vol. 2, 4-448.
234 Id.

2 Id.

2 BOEM ECONOMIC ANALYSIS, supra note 137, at 72 (Table 25). As calculated by the agency,

natural-resource damages include the adverse impacts of a catastrophic spill on physical and
biological resources, including coastal and marine habitats and wildlife. See id. at 54. Since no
damage estimates are available for the Beaufort and Chukchi seas, BOEM doubled the dollar-
per-barrel factor used for the Gulf of Mexico program area to $1,284, explaining that “[1]abor,
materials, and transportation drive cleanup costs and each of these will be significantly more
expensive in the Arctic.” /d. at 68. In the Chukchi Sea, this amounted to approximately $1.8
billion for a low-volume catastrophic spill, and roughly $2.8 billion for a high-volume
catastrophic spill; in the Beaufort Sea, it amounted to approximately $2.2 billion for a low-
volume catastrophic spill, and roughly $5 billion for a high-volume catastrophic spill. /d. at 72
(Table 25).

7 Id. In discussing potential cleanup and containment costs, BOEM noted that they:

often represent the bulk of compensable damages resulting from marine oil spills.
Clean-up costs can vary widely and are generally related to several factors
including: the type of oil spilled, the physical characteristics of the spill location,
water and weather conditions, the volume of spilled oil and the time (season).
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low-volume catastrophic spill would impose approximately $10.07 billion in such costs, while a
high-volume catastrophic spill would result in damages of roughly $15.75 billion.*” In the
Beaufort Sea, the Bureau estimated that a low-volume catastrophic spill would impose
approximately $12.16 billion in such costs, and a high-volume catastrophic spill would result in
damages of roughly $27.77 billion.**

While these figures are significant, they omit a number of additional costs that could be
incurred by Shell in the wake of a catastrophic spill—including fines, litigation expenses,
disbarment from government contracts, reputational damage, and the potential moratorium on
drilling in the Arctic.**' Given BP’s experience following the Deepwater Horizon spill, these
additional expenses could raise the cost of a catastrophic spill well beyond the Bureau’s
estimates.

With respect to fines, a number of statutes impose substantial penalties for oil spills and
related legal violations.*** The Department of Justice, for instance, may seek Clean Water Act

Economic resources dedicated to clean-up efforts represent losses to the economy,
even if they often provide an injection of funds into the disrupted local
economies, since they cannot be used in other constructive activities.

Id. at 55. Recognizing “the higher costs involved in the Arctic oil spill response,” including the
cost of moving resources from other parts of the United States, BOEM again doubled its
projections from the Gulf of Mexico—estimating that the costs of containment and cleanup
could reach $5,714 per barrel in the Beaufort and Chukchi seas. /d. at 71. In the Chukchi Sea,
this amounted to $8 billion for a low-volume catastrophic spill, and roughly $12.6 billion for a
high-volume catastrophic spill; in the Beaufort Sea, it amounted to approximately $9.7 billion for
a low-volume catastrophic spill and $22.3 billion for a high-volume catastrophic spill. /d. at 72
(Table 25).

% Id. In calculating the value of lost hydrocarbons, BOEM broadly considered all economic-

activity costs, which includes the value of the oil and gas that is spilled. /d. at 54-55. BOEM
estimated the value of hydrocarbons lost in a catastrophic spill at $100 per barrel, which includes
any lost natural gas. /d. at 72 (Table 25). In the Chukchi Sea, this amounted to $140 million for a
low-volume catastrophic spill, and $220 million for a high-volume catastrophic spill; in the
Beaufort Sea, it amounted to $170 million for a low-volume catastrophic spill, and $390 million
for a high-volume catastrophic spill. /d.

> Id. For the Chukchi Sea, the agency defined a low-volume catastrophic spill as one in which

1.4 million barrels are released, and a high-volume catastrophic spill as one in which 2.2 million
barrels are released. /d.

% Id. For the Beaufort Sea, the agency defined a low-volume catastrophic spill as one in which

1.7 million barrels are released, and a high-volume catastrophic spill as one in which 3.9 million
barrels are released. /d.

**! In fact, the government’s analysis contains the following caveat: “Impacts not quantified

include other health effects, commercial shipping, other impacts to the OCS oil and gas industry,
property values, recreational and commercial fishing, and other consumer price impacts.” Id.

242 Id. at 55.
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fines of up to $25,000 per day or $1,000 per barrel of oil spilled;** in cases of gross negligence
or willful misconduct, “a civil penalty of not less than $100,000, and not more than $3,000 per
barrel of 0il” must be imposed.*** For its Deepwater Horizon spill, BP is accordingly facing
Clean Water Act penalties of up to $13.7 billion.** In addition, BP agreed to pay the government
$525 million in civil penalties for securities violations and approximately $4 billion to settle
criminal claims.”*® Again, BOEM did not include these kinds of fines and penalties in its
estimate of costs; like BP, however, Shell could potentially incur such expenses following a
catastrophic Arctic spill.

The litigation costs resulting from a catastrophic spill could also be substantial. The legal
battles regarding Exxon’s liability for its spill in Prince William Sound lasted twenty years.**’
BP remains in litigation following its 2010 spill in the Gulf of Mexico.>*® While it is not known
how much BP has spent on attorneys’ fees, the company did agree to pay up to $600 million to
cover legal and administrative costs—including those of the Plaintiffs’ Steering Committee,
which led the private-party lawsuit against BP.**’

A catastrophic oil spill could also result in Shell’s disbarment from government contracts.
In the wake of Deepwater Horizon spill, for example, EPA suspended BP Exploration and
Production, Inc., and a number of affiliated companies, from certain government contracting
activities.”" While the agency eventually reached a conditional agreement with BP to lift the

*33U.8.C. § 1321(b)(7)(A).
4 1d. § 1321(b)(7)(D).

4> BP, ANNUAL REPORT AND FORM 20-F 2014, at 36 (2015) [hereinafter BP 2014 ANNUAL
REPORT], available at http://www.bp.com/content/dam/bp/pdf/investors/BP_Annual Report
and Form 20F 2014.pdf.

4 Jd. at 37; BP, ANNUAL REPORT AND FORM 20-F 2012, at 24 (2012) [hereinafter BP 2012
ANNUAL REPORT], available at http://www.bp.com/content/dam/bp/pdf/investors/
BP_Annual Report and Form 20F 2012.pdf.

47 See Exxon Shipping Co. v. Baker, 554 U.S. 471 (2008) (addressing liability questions
stemming from the 1989 spill).

248 See BP 2014 ANNUAL REPORT, supra note 245, at 36-38.

¥ See Preliminary Approval Order at 10, In re: Oil Spill by the Oil Rig “Deepwater Horizon” in
the Gulf of Mexico, on April 20, 2010, No. 2:10-md-02179-CJB-SS (E.D. La. May 2, 2012)
(“BP has agreed to pay any award for common benefit and/or Rule 23(h) attorneys’ fees, as
determined by the Court, up to $600 million.”), available at
http://www.deepwaterhorizoneconomicsettlement.com/docs/Preliminary ApprovalOrder(Econom
icSettlement)5212.pdf.

20 BP, ANNUAL REPORT AND FORM 20-F 2013, at 39-40 (2014), available at http://www.bp.com/
content/dam/bp/pdf/investors/BP_Annual Report and Form 20F 2013.pdf.
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suspension and disbarment,”" the risk remains that it would completely disbar a company from

government contracts in the event of a future catastrophic spill. The potential cost of a temporary
or permanent disbarment from government contracts could be significant.

A catastrophic oil spill, moreover, could severely damage Shell’s reputation. BP, for
example, apparently spent at least $500 million to minimize the public-relations damage caused
by its Deepwater Horizon spill, and to repair its relationships with customers.** Such
reputational costs were not included in BOEM’s estimates.

A catastrophic spill also could result in a moratorium on all drilling activity in the Arctic.
Following the Deepwater Horizon spill, the Secretary of the Interior declared a six-month
moratorium on all deepwater drilling on the Outer Continental Shelf and declined to allow Shell
to move forward with its planned exploration drilling in the Arctic Ocean.”> A catastrophic spill
in the Beaufort or Chukchi sea could result in a lengthy, or even permanent, moratorium on
drilling in the U.S. Arctic, which would diminish or entirely eliminate the value of Shell’s
investment.

All told, a catastrophic Arctic spill could impose tens of billions of dollars in costs on
Shell. In the five years since the Deepwater Horizon tragedy, BP is reported to have “taken a
charge of $42.2 billion....”*** Like BP, Shell would be responsible for paying for cleanup,
natural-resource damages, fines, and penalties, and litigation-related expenses. It could be
disbarred from government contracts for a period of time. It might experience reputational
damage and a lowered share price. And it would likely face a temporary or permanent ban on
further exploration in the Beaufort and Chukchi seas.

III. LEGAL BACKGROUND

The Securities Exchange Act of 1934 “was designed to protect investors against
manipulation of stock prices” by imposing “extensive disclosure requirements” on companies
with publicly traded securities.>> As the Supreme Court explained in Basic Inc. v. Levinson,

21 JONATHAN L. RAMSEUR & CURRY L. HAGERTY, CONG. RESEARCH SERV., R42942, DEEPWATER

Horizon OIL SPILL: RECENT ACTIVITIES AND ONGOING DEVELOPMENTS (2014), available at
http://www.fas.org/sgp/crs/misc/R42942 pdf.

2 Trefis Team, BP Goes for Public Relations Makeover to Get Beyond Gulf Spill, FORBES, Feb.
7, 2012, http://www.forbes.com/sites/greatspeculations/2012/02/07/bp-goes-for-public-relations-
makeover-to-get-beyond-gulf-spill/.

233 See U.S. DEP’T OF THE INTERIOR, INCREASED SAFETY MEASURES FOR ENERGY DEV. ON THE
OUTER CONTINENTAL SHELF (May 27, 2010), available at http://www.doi.gov/
deepwaterhorizon/loader.cfm?csModule=security/getfile&PageID=33598.

% See Clifford Krauss and Stanley Reed, Leaner BP Blanches at Bill for Cleanup, N.Y . TIMES,
July 11, 2013, http://www.nytimes.com/2013/07/12/business/energy-environment/bp-appealing-
settlement-on-gulf-disaster-payments.html (reporting that “BP has taken a charge of $42.2 billion
for cleanup costs, fines and other compensation”).

2 Basic Inc. v. Levinson, 485 U.S. 224, 230 (1988).
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these requirements rest on a basic truth: ““There cannot be honest markets without honest
publicity. Manipulation and dishonest practices of the market place thrive upon mystery and
secrecy.””>*® The ““fundamental purpose’ of the Act,” in other words, lies in “implementing a
‘philosophy of full disclosure.”*’

The Exchange Act requires every issuer of a registered security to file an annual report
with the SEC “in accordance with such rules and regulations as the Commission may prescribe
as necessary or appropriate for the proper protection of investors and to ensure fair dealing in the
security....”>® Under SEC rules, a foreign private issuer like Shell may prepare its annual report
using Form 20-F.**’ Among other things, Form 20-F requires a company “to summarize key
information about the company’s financial condition, capitalization and risk factors” (Item 3);
“to provide information about the company’s business operations, the products it makes or the
services it provides, and the factors that affect the business” (Item 4); and “to provide
management’s explanation of factors that have affected the company’s financial condition and
results of operations for the historical periods covered by the financial statements, and
management’s assessment of factors and trends which are anticipated to have a material effect on
the company’s financial condition and results of operations in future periods” (Item 5).>%°

A number of Form 20-F’s specific disclosure requirements are of particular relevance to
Shell’s oil and gas operations in the U.S. Arctic. Under Item 3, for instance, a company is
required to “prominently disclose risk factors that are specific to the company or its industry and
make an offering speculative or one of high risk”—such as “the nature of the business in which it
is engaged or proposes to engage” and the “pending expiration of material patents, trademarks or
contracts. ....”*®! Under Item 4, a company must disclose “the material effects of government
regulations on the company’s business”; provide “information regarding any material tangible
fixed assets, including leased properties”; and “describe any environmental issues that may affect
the company’s utilization of [its] assets.”***> Under Item 5, a company:

should discuss, for at least the current financial year, any known
trends, uncertainties, demands, commitments or events that are
reasonably likely to have a material effect on the company’s net
sales or revenues, income from continuing operations, profitability,
liquidity or capital resources, or that would cause reported

% 1d. (quoting H.R. REP. NO. 1383, at 11 (1934)).

7 Id. (quoting Santa Fe Indus., Inc. v. Green, 430 U.S. 462, 477-78 (1977)) (internal quotations
omitted).

% 15 U.S.C. § 78m(a) (Exchange Act Section 13(a)).
29 See 17 C.F.R. § 249.2201(a).

290 See U.S. SEC, Form 20-F, at 10, 12, 15, available at http://www.sec.gov/about/forms/
form20-f.pdf.

2114 at 11 (Item 3.D).
202 4. (Items 4.B.8 and 4.D).
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financial information not necessarily to be indicative of future
operating results or financial condition.”®

And finally, under Item 8, a company’s consolidated financial statements must provide the
Commission and investors with:

information on any legal or arbitration proceedings, including
those relating to bankruptcy, receivership or similar proceedings
and those involving any third party, which may have, or have had
in the recent past, significant effects on the company’s financial
position or profitability. This includes governmental proceedings
pending or known to be contemplated.*®*

A foreign private issuer’s inclusion of false or misleading statements in its annual reports
may result in liability under the Exchange Act. Under Rule 10b-5, which implements Section
10(b) of the statute, it is unlawful for any person:

directly or indirectly, by the use of any means or instrumentality of
interstate commerce, or of the mails or of any facility of any
national securities exchange, ... [t]Jo make any untrue statement of
a material fact or to omit to state a material fact necessary in order
to make the statements made, in the light of the circumstances
under which they were made, not misleading, ... in connection
with the purchase or sale of any security.*®

To prove a violation of Rule 10b-5, the Commission must demonstrate that the defendant “(1)
made a false statement or omission (2) of material fact (3) with scienter (4) in connection with
the purchase or sale of securities.”**°

False statements and omissions can also subject foreign private issuers to liability under
Section 17(a) of the Securities Act of 1933.%’ Section 17(a) makes it unlawful for any person:

293 14, at 16 (Item 5.D).
2 I1d. at 23 (8.A.7).

2317 C.F.R. § 240.10b-5; see also 15 U.S.C. § 78j(b) (Section 10(b)) (“It shall be unlawful for
any person, directly or indirectly, by the use of any means or instrumentality of interstate
commerce or of the mails, or of any facility of any national securities exchange ... [t]o use or
employ, in connection with the purchase or sale of any security registered on a national securities
exchange ... any manipulative or deceptive device or contrivance in contravention of such rules
and regulations as the Commission may prescribe as necessary or appropriate in the public
interest or for the protection of investors.”).

20 McConville v. SEC, 465 F.3d 780, 786 (7th Cir. 2006), as amended on denial of reh’g (Jan.
17,2007).

715 U.S.C. § 77q(a).
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in the offer or sale of any securities ... by the use of any means or
instruments of transportation or communication in interstate
commerce or by use of the mails, directly or indirectly (1) to
employ any device, scheme, or artifice to defraud, or (2) to obtain
money or property by means of any untrue statement of a material
fact or any omission to state a material fact necessary in order to
make the statements made, in light of the circumstances under
which they were made, not misleading; or (3) to engage in any
transaction, practice, or course of business which operates or
would operate as a fraud or deceit upon the purchaser.”®®

While Section 17(a) generally shares the same legal standard as Section 10(b) and Rule 10b-5,>%°

the Supreme Court has held that actions brought under Section 17(a)(2) and (a)(3) do not require
a showing of scienter.*”’

IV.  SHELL’S ANNUAL REPORTS DO NOT FULLY DISCLOSE THE RISKS
ASSOCIATED WITH THE COMPANY’S U.S. ARCTIC PROGRAM

Shell’s annual reports present, at best, an incomplete picture of the company’s U.S.
Arctic program. In 2009, after investing more than $2 billion into hundreds of leases in the
Beaufort and Chukchi seas, Shell reported to investors that “[t]he Arctic’s resources could
significantly boost global supplies and we will develop them safely and responsibly, recognising
the need to protect the environment and work in partnership with local communities.”*”' Now,
more than six years and at least $4 billion dollars later, legal difficulties appear to threaten the
viability of Shell’s Arctic Ocean program, and it seems that the company—despite its
assurances—is not prepared to contend with a catastrophic spill. Rather than fully disclosing
these concerns, however, Shell has continued to provide investors with promising reports about
the substantial investments it has made in the Beaufort and Chukchi seas.”’* In omitting
important information regarding the legal challenges that threaten its Arctic program and the

268 Id

299 SEC v. Levine, 671 F. Supp. 2d 14, 27 (D.D.C. 2009) (“Proving a violation of Section 17(a)
of the Securities Act requires essentially the same showing [as Section 10(b) of the Exchange
Act and Rule 10b-5], but in the offer or sale, rather than in connection with the purchase or sale,
of a security.”).

270 Aaron v. SEC, 446 U.S. 680, 695-700 (1980).
"1 SHELL 2008 ANNUAL REPORT, supra note 109, at 9.

272 See, e.g., SHELL 2014 ANNUAL REPORT, supra note 121, at 30 (stating that Shell holds “more
than 410 federal leases for exploration in the Beaufort and Chukchi seas in Alaska” and
“anticipate[s]” that the Department of the Interior will remedy legal issues related to many of the
leases “in sufficient time to allow us to pursue our plans to drill in 2015”); id. at 15 (describing
the Arctic as one of the company’s “‘future opportunities’ ... where we believe large reserves
positions could potentially become available, with the pace of development driven by market and
local operating conditions, as well as the regulatory environment”).
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financial consequences of a catastrophic spill, Shell appears to have fallen short of its obligations
under the federal securities laws.

A. Shell’s Annual Reports Have Omitted Important Information Regarding the
Legal Challenges that Threaten Its Arctic Ocean Program

Though litigation, governmental enforcement actions, and regulatory requirements have
posed an ongoing threat to the company’s Arctic program, Shell’s annual reports have omitted
important information regarding the legal impediments to its operations. Even the company’s
after-the-fact disclosures, moreover, seem not to acknowledge the extent to which Shell’s U.S.
Arctic investments have been jeopardized by legal developments. Given Shell’s obligation to
disclose both “the material effects of government regulations on the company’s business™’* and
any legal proceedings “which may have, or have had in the recent past, significant effects on the
compan;;’g1 financial position or profitability,” it appears that these omissions should not be
allowed.

1. According to Shell, Legal Challenges Have Created a Significant Threat
to the Company’s Arctic Program

The legal challenges faced by Shell’s U.S. Arctic program were recently described in
dramatic terms by the company itself—in a “proprietary and confidential” request to DOL>"
According to Shell’s July 10, 2014 letter, which requests a five-year suspension of operations for
its leases in the region,”’® lawsuits alone have “contributed to the loss” of five Arctic drilling

" Form 20-F, supra note 260, at 13 (Item 4.B.8).

21 Id. at 23 (Item 8.A.7); see also, e.g., id. at 16 (Item 5.D) (providing that a company’s report

“should discuss, for at least the current financial year, any known ... uncertainties ... or events
that are reasonably likely to have a material effect on the company’s net sales or revenues,
income from continuing operations, profitability, liquidity or capital resources, or that would
cause reported financial information not necessarily to be indicative of future operating results or
financial condition”).

275 See SHELL SUSPENSION REQUEST, supra note 27, at 3-5. Shell’s nonpublic statements to the
Department of the Interior did not satisfy its disclosure obligations under the securities laws. See
In re Pfizer Inc. Sec. Litig., 584 F. Supp. 2d 621, 636-37 (S.D.N.Y. 2008) (concluding that the
defendants had “incorrectly presume[d] that disclosure to the FDA is equivalent to disclosure to
the market” in arguing that “because they disclosed the studies [at issue] to the FDA, they did not
conceal them in violation of any obligations imposed by the securities laws”).

27® The relevant regulations allow the government to grant a suspension of active leases in certain

circumstances, including “[w]hen necessary to allow for inordinate delays encountered in
obtaining required permits or consents, including administrative or judicial challenges or
appeals.” 30 C.F.R. § 250.172(e). Though its letter is not clear, Shell appears to premise its
request on some combination of that provision and a subsequent regulation allowing for a
suspension to be granted “when necessary to allow you time to begin drilling or other operations
when you are prevented by reasons beyond your control, such as unexpected weather,
unavoidable accidents, or drilling rig delays.” Id. § 250.175(a); SHELL SUSPENSION REQUEST,
supra note 27, at 1; see also Letter from Susan Murray, Deputy Vice President, Pacific, Oceana,

36



seasons in the past eight years.”’” Ongoing regulatory difficulties have raised additional
impediments. “Contributing to the loss of each drilling season from 2007 through 2011,” the
company wrote, “Shell also was continually confronted by complicated processes and lengthy
delays (including two remands to correct agency deficiencies) in obtaining its air permits from
the Environmental Protection Agency....””’® The combined effect of these legal troubles
apparently has been significant. According to the company’s suspension request:

The unanticipated delays and unique Alaska Arctic OCS
conditions have substantially prejudiced Shell’s plans to explore its
prospects within existing primary lease terms. The current
timeframe for the Beaufort prospects is very short, almost all
leases will expire in 2017. The circumstance in the Chukchi Sea is
not substantially different; Shell has a portfolio covering several
prospects with at best six abbreviated drilling seasons before those
leases expire. ... In Shell’s circumstances, the totality of all the
various delays and unanticipated circumstances has precluded, and
likely will further thwart, Shell’s ability to exercise its lease rights
and proceed with exploration and development before most of
those leases expire.”””

In its letter to DOI, Shell also noted the effects that future lawsuits and regulations could have on
its Arctic operations. According to Shell, “[e]ven if BOEM and BSEE were to promptly approve

to Mark Fesmire, Alaska Region Director, BSEE (Feb. 27, 2015) (attached as Exh. 3). Shell’s
request for a suspension was not made public or disclosed to investors; Oceana obtained it via a
request for documents pursuant to the Freedom of Information Act.

277 See SHELL SUSPENSION REQUEST, supra note 27, at 3-4 (asserting that the 2007, 2008, 2009,
2011, and 2014 drilling seasons had been frustrated by the courts’ decisions in Alaska
Wilderness League v. Kempthorne, 548 F.3d at 815, which vacated the Mineral Management
Service’s approval of Shell’s exploration plan for the Beaufort Sea; Center for Biological
Diversity v. U.S. Department of the Interior, 563 F.3d at 466, which required a reevaluation of
the Department’s five-year leasing program for the Outer Continental Shelf; Native Village of
Point Hope v. Salazar, 730 F. Supp. 2d at 1009, which remanded the Department’s 2008 lease-
sale decision for the Chukchi Sea; and Native Village of Point Hope v. Jewell, 740 F.3d at 489,
which identified additional deficiencies with Lease Sale 193).

" Id. at 4.

2 Id. at 9; see also, e.g., id. at 1-2 (“[S]ubsequent to lease issuance and notwithstanding Shell’s

considerable investment, significant additional factors have materialized to further constrain the
available operating window, and Shell’s ability to fully utilize it. These include, but are not
limited to ... multiple time-consuming federal court and administrative challenges, appeals, and
remands, based upon findings that the Government had failed adequately to carry out its legal
obligations, resulting in repeated prohibitions against Shell’s engagement in exploratory
operations, often on the eve of such operations, and often after Shell had expended hundreds of
millions of dollars in preparatory work, most of which it has not been able to recoup or
redeploy....”).
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[exploration plans] and [applications for permits to drill], further challenges to those approvals
are anticipated”—raising the possibility that “Shell’s operational opportunities would be
significantly constrained,” again, in the region.”® All told, the legal issues encumbering Shell’s
Arctic assets have, in the company’s own words, “rendered realization of that portfolio infeasible
within the leases’ primary terms.””"!

Shell has voiced similar concerns in court filings. For example, in a lawsuit the company
filed against 13 conservation organizations in 2012, Shell stated that its “exploration activities
could be stymied, and a significant portion of its investment lost” as the result of a challenge to
the government’s approval of the company’s spill-response plan.*** Similarly, in 2009, Shell
argued to the Ninth Circuit that a stay pending the court’s review of the challenged exploration
plan approval:

would jeopardize not only the 2010 season, but also the long-term
viability of [Shell’s] Alaskan offshore exploration and
development efforts. Because [Shell] has access to the lease tracts
at issue in this litigation only during the ten-year term of the leases,
continued delay means the leases may expire before exploration
can commence, with no guarantee of lease renewal. ... And
because successful exploration is a prerequisite to further oil and
gas development projects, delay reduces [Shell’s] opportunity to
find other viable oil deposits and to bring its leases into
production.”®’

The company also contended that “a stay of [the federal government’s approval] decision
w[ould] not only cast a cloud of uncertainty over [Shell’s] exploration efforts, but [would] also
have a chilling effect on future exploration efforts by others.””® The company further asserted
that “hundreds of millions of dollars” had already been committed and that some or all of it
would be lost if the company was not allowed to proceed.”®

280 14 at 6-7.
Bl 1d at 3.

282 Complaint 9 5, Shell Gulf of Mexico Inc. v. Ctr. for Biological Diversity, Inc., No.
3:12CV00048 (D. Alaska Feb. 29, 2012), 2012 WL 662516. This case, in which Shell sought a
declaratory judgment validating the government approvals, was eventually dismissed by the
Ninth Circuit Court of Appeals for lack of a justiciable case or controversy between Shell and the
defendant conservation organizations. Shell Gulf of Mexico Inc. v. Ctr. for Biological Diversity,
Inc., 771 F.3d 632, 638 (9th Cir. 2014).

*83 Shell Offshore Inc.’s Urgent Motion Under Circuit Rule 27-3(b) for Determination that
Petitioners Are Not Entitled to a Stay Pending Review at 38, Native Vill. of Point Hope v.
Salazar, 378 Fed. App’x 747 (9th Cir. 2010) (No. 09-73942) (citing Declaration of Peter Slaiby).

284 1d. at 43.

*% Id. at 37-40. Ultimately, the district-court decision invalidating Lease Sale 193, an appeal of
Shell’s Clean Air Act permits, and government action in the wake of the Deepwater Horizon
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Finally, some of these cases individually threatened Shell’s entire Arctic program. In the
challenges to lease sales 193 and 202, the plaintiffs sought to have the sales vacated and Shell’s
leases rescinded.”*® If that had occurred, Shell’s investment might have been lost, and its
program would have been halted. Shell recognized the significance of this threat. Chandler T.
Wilhelm, Alaska Exploration Manager for Shell Exploration & Production Company, stated in a
2008 declaration supporting Shell’s motion to intervene in the challenge to Chukchi Lease Sale
193 that the company’s right to leases in the Chukchi Sea—for which it had bid, and eventually
paid, more than $2.1 billion—had been “placed directly in interest in this litigation, in which the
Plaintiffs seek to set aside OCS Lease Sale 193, or in the alternative, an injunction against any
action in furtherance of the leases.”*®” Mr. Wilhelm went on to describe Shell’s investments and
stated:

Plaintiffs have requested the Court either to set aside the leases or
enjoin further action to implement the leases. Either outcome
would impair [Shell’s] property interests and negate [Shell’s]
significant investment of time and resources.

Nonetheless, Shell appears not to have mentioned the pending challenge to Lease Sale 193 in its
annual reports for seven years.**

2. Shell’s Annual Reports Have Not Fully Disclosed the Significant Legal
Threats Facing the Company’s U.S. Arctic Operations

Despite the significance of the legal impediments facing Shell’s Arctic program, the
company does not appear to have disclosed them fully or in a timely manner in its annual reports.
Of Shell’s omissions on this front, most striking is its apparent silence regarding the court
challenge to Lease Sale 193—the source of all of the company’s leases in the Chukchi Sea.”™ In
the lawsuit, Alaska Native and conservation groups sought to void all of the leases issued in the
sale, including Shell’s, in their entirety.”' For more than six years, however, Shell appears to

290
I

disaster combined to prevent Shell from proceeding in 2010. See LeVine et al., supra note 4, at
1340.

2% See Second Amended and Supplemental Complaint, Native Vill. of Point Hope v.
Kempthorne, No. 1:08-cv-0004-RRB, 2010 WL 2943120 (D. Alaska July 21, 2010), 2008 WL
4758422 (challenge to Lease Sale 193); N. Slope Borough, 343 Fed. App’x at 274-75 (challenge
to Lease Sale 202).

%" Declaration of Chandler T. Wilhelm 9 8, Native Vill. of Point Hope v. Kempthorne, No. 1:08-
cv-0004-RRB, 2010 WL 2943120 (D. Alaska July 21, 2010) (attached as Exh. 4).

88 14, 9 10.
% See Section IV.A.2, infia.

%0 See SHELL 2013 ANNUAL REPORT, supra note 109, at 29, 56 (disclosing the litigation only
after an adverse appellate decision had been issued).

#1 See Second Amended and Supplemental Complaint, Native Vill. of Point Hope v.
Kempthorne, No. 1:08-cv-0004-RRB, 2010 WL 2943120 (D. Alaska July 21, 2010), 2008 WL
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have made no mention of the lawsuit in its annual reports—choosing to emphasize, instead, that
it had been “awarded 275 of the 302 blocks it bid for” in the contested sale.®* The company did
not disclose the plaintiffs’ victory in federal district court in 2010 or the subsequent remand.*”
When the litigants in the case prevailed again in the Ninth Circuit Court of Appeals—the second
time the analysis underlying the sale had been invalidated—Shell acknowledged the significant
implications of the lawsuit, which included a suspension of the company’s Arctic operations.*”*

4758422 (requesting that the court “[e]nter appropriate injunctive relief to ensure that the
Defendants comply with NEPA and the ESA and to prevent irreparable harm to the Plaintiffs and
to the environment until such compliance occurs, including by requiring Defendants to rescind
any leases issued pursuant to lease sale 193”).

2 SHELL 2008 ANNUAL REPORT, supra note 109, at 21; see also, e.g., SHELL 2012 ANNUAL
REPORT, supra note 125, at 27 (reiterating that the company has “more than 410 federal leases
for exploration in the Beaufort and Chukchi seas in Alaska”—most of them from Lease Sale
193); SHELL 2008 ANNUAL REPORT, supra note 109, at 9 (“We made 11 notable discoveries of
potential resources and secured rights to some 40,000 km”® of exploration acreage — an area
around the size of the Netherlands — including 275 blocks in the Chukchi Sea off Alaska. ... The
Arctic’s resources could significantly boost global supplies and we will develop them safely and
responsibly, recognising the need to protect the environment and work in partnership with local
communities.”); id. at 28 (“Seismic exploration in the Beaufort and Chukchi Seas was conducted
in 2008 under a renewed agreement protecting subsistence whaling, important to the local native
culture. This followed the US Minerals Management Services [sic] (MMS) award of 275
Chukchi Sea exploration blocks to Shell, which was high bidder in lease sale 193 early in
2008.”); ROYAL DUTCH SHELL PLC, ANNUAL REPORT AND FORM 20-F FOR THE YEAR ENDED
DECEMBER 31,2007, at 22 (Mar. 17, 2008) [hereinafter SHELL 2007 ANNUAL REPORT], available
at http://s07 .static-shell.com/content/dam/shell/static/investor/downloads/financial-
information/reports/2007/2007-annual-report.pdf (“In early 2008, Shell was announced as the
apparent high bidder on 275 of the 302 blocks it bid in Lease Sale 193. The blocks are located in
the Chukchi Sea, offshore Alaska, and their award is pending review and final decision by the
US Minerals Management Service.”).

3 See Native Vill. of Point Hope, 730 F. Supp. 2d at 1019.

% Native Vill. of Point Hope, 740 F.3d at 505 (invalidating the environmental impact statement

underlying Lease Sale 193); SHELL 2013 ANNUAL REPORT, supra note 109, at 8 (Chief Executive
Officer’s Review: “In Alaska, we decided to suspend our exploration programme for 2014
following a court ruling against a government department. The ruling raised obstacles to offshore
drilling there.”); id. at 29 (“A recent US Ninth Circuit Court decision against the Department of
the Interior raises obstacles to our plans for drilling offshore Alaska. As a result, we have
decided to suspend our exploration programme for Alaska for 2014, and we will continue to
review the situation as we develop our plans for 2015.”); id. at 56 (“A US Ninth Circuit Court
decision against the Department of the Interior in January 2014 raises obstacles to our plans for
drilling offshore Alaska. As a result, we have decided to suspend our exploration programme for
Alaska for 2014. We will look to relevant agencies and the court to resolve their open legal
issues as quickly as possible, and review our options in going forward. If the legal and regulatory
obstacles are sufficiently resolved, the next steps of our exploration programme will be
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At times, Shell’s annual reports appear to have omitted even after-the-fact disclosures
regarding the company’s legal troubles. In 2009, the D.C. Circuit remanded the 2007-2012 five-
year leasing program.”> While the D.C. Circuit’s decision does not appear to have been
mentioned in the company’s annual reports, Shell later acknowledged—in its nonpublic

suspension request—that the court’s order had “contributed to the loss of the 2009 season.”*”°

Instead of detailed legal disclosures, Shell’s annual reports appear to have relied upon
vague and uninformative boilerplate. The company’s general statement on “Legal Proceedings
and Other Contingencies,” for instance, does little more than acknowledge the existence of
litigation, regulations, and other legal hurdles.*’ “In the ordinary course of business,” the most
recent version of the statement declares:

Shell subsidiaries are subject to a number of other loss
contingencies arising from litigation and claims brought by
governmental and private parties. The operations and earnings of
Shell subsidiaries continue, from time to time, to be affected to
varying degrees by political, legislative, fiscal and regulatory
developments, including those relating to the protection of the
environment and indigenous groups in the countries in which they
operate. The industries in which Shell subsidiaries are engaged are
also subject to physical risks of various types. The nature and
frequency of these developments and events, as well as their effect
on future operations and earnings, are unpredictable. While these
matters are not expected to have a material impact on Shell, no
assurance can be provided.*”®

Earlier iterations of the company’s annual filings contain nearly identical language.*”

determined by the readiness of our offshore Alaska fleet and the timeline to secure necessary
permits.”).

3 Ctr. for Biological Diversity, 563 F.3d at 471-72; SHELL SUSPENSION REQUEST, supra note
27, at 3.

2% SHELL SUSPENSION REQUEST, supra note 27, at 3 (“Additionally, in the legal challenge to the
five-year program pursuant to which the Chukchi Sea leases were issued, the D.C. Circuit in
2009 found the program inadequate, and remanded it to the Department for a re-evaluation and
re-ranking of the program areas’ environmental sensitivities, and for a determination whether
that re-ranking called for any revisions in the timing or location of OCS lease sales. ... The
Government represented to the Court that it would not allow any drilling operations to proceed
on the leases until it had performed that re-evaluation and re-ranking. This further unexpected
delay ultimately contributed to the loss of the 2009 season.”).

7 SHELL 2014 ANNUAL REPORT, supra note 121, at 140.
298 Id

% See SHELL 2013 ANNUAL REPORT, supra note 109, at 137; SHELL 2012 ANNUAL REPORT,
supra note 121, at 136; ROYAL DUTCH SHELL PLC, ANNUAL REPORT AND FORM 20-F FOR THE
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B. Shell’s Annual Reports Have Omitted Important Information Regarding the
Potential Impacts of a Catastrophic Arctic Spill

In addition to being threatened by legal challenges, Shell’s operations in the Arctic also
create the risk of a catastrophic spill. The Deepwater Horizon disaster demonstrated the potential
for such a spill during exploration drilling and the potential magnitude of the impacts to the
company. Nevertheless, it appears that Shell has failed to fully disclose these potential impacts or
the coglg(%)any’s seemingly insufficient preparedness, both technical and financial, for such an
event.

1. Shell’s Statements Regarding Its Ability to Respond Effectively to an
Arctic Spill Are Incomplete

As previously explained, responding effectively to a catastrophic spill in the Arctic
Ocean would be difficult.’”" According to a 2012 Lloyd’s study, “cleaning up any oil spill in the
Arctic, particularly in ice-covered areas, would present multiple obstacles which together
constitute a unique and hard-to-manage risk....”**

Nonetheless, Shell appears to have provided investors with an overly confident portrait of
its spill-response capacity, despite the company’s “duty to speak the full truth.”>** Three years

YEAR ENDED DECEMBER 31, 2011, at 139 (Mar. 15, 2012) [hereinafter SHELL 2011 ANNUAL
REPORT], available at http://reports.shell.com/annual-report/2011/servicepages/downloads/
files/entire_shell 20f 11.pdf; SHELL 2010 ANNUAL REPORT, supra note 109, at 137; SHELL 2009
ANNUAL REPORT, supra note 109, at 138; SHELL 2008 ANNUAL REPORT, supra note 109, at 155.

% In a May 1, 2012 letter, the Center for Biological Diversity brought this issue to the

Commission’s attention and asked that the agency “investigate Shell’s statements and require
Shell to provide accurate and complete information to the public and its investors about its
dangerous Arctic proposals.” Letter from Miyoko Sakashita, Oceans Director, Center for
Biological Diversity, to Mary L. Schapiro, Chair, U.S. Securities and Exchange Commission 1, 4
(May 1, 2012), available at http://www.biologicaldiversity.org/programs/public lands/energy/
dirty energy development/oil and gas/arctic/pdfs/SEC Letter v6_ .pdf. No action appears to
have been taken on the Center’s request.

31 See Section ILE, supra.

3921 LoYD’s, ARCTIC OPENING: OPPORTUNITY AND RISK IN THE HIGH NORTH 39 (2012), available

at http://www lloyds.com/~/media/files/news%20and%?20insight/360%?20risk%20insight/
arctic_risk_report webview.pdff#fsearch="arctic%20risk%20report'.

3% First Va. Bankshares v. Benson, 559 F.2d 1307, 1317 (5th Cir. 1977) (“[A] duty to speak the
full truth arises when a defendant undertakes to say anything.”); see also, e.g., Meyer v.
Jinkosolar Holdings Co., Ltd., 761 F.3d 245, 250 (2d Cir. 2014) (“[O]nce a company speaks on
an issue or topic, there is a duty to tell the whole truth.”); Berson v. Applied Signal Tech., Inc.,
527 F.3d 982, 987 (9th Cir. 2008) (“Had defendants released no backlog reports, their failure to
mention the stop-work orders might not have misled anyone. But once defendants chose to tout
the company’s backlog, they were bound to do so in a manner that wouldn't mislead investors as
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ago, following the failure of its containment dome and the grounding of the Kulluk, Shell
reported that it “ha[d] developed a thorough oil spill response capability that includes capping
and containment equipment, and oil spill response vessels.”*"* This capacity, the company
declared, was the result of “almost 50 years in Alaska” and “a number of years of work to lay the
foundations for the responsible development of the [Arctic’s] potential resources.”" Shell has
repeated these statements in subsequent reports, suggesting that there is little reason for concern
regarding the company’s operations and investments in the Arctic Ocean.”®

As explained above, however, Shell’s “thorough oil spill response capability” is
dependent upon mechanical recovery methods that worked poorly in the Gulf of Mexico and
would likely fare worse in the Arctic Ocean.’”” The use of containment boom, skimmer boats,
and dispersants, for instance, would likely be hampered by the region’s severe weather and sea
ice during much of the year.’”® In-situ burning would be similarly limited, as it can “only work in
mild weather conditions.”*"

to what that backlog consisted of. We cannot say, as a matter of law, that defendants fulfilled this
duty.”).

394 SHELL 2012 ANNUAL REPORT, supra note 121, at 49; see also, e.g., id. at 48 (“Shell business
units are responsible for organising and executing oil spill responses in line with Shell guidelines
as well as with national legislation. All our offshore installations have plans in place to respond
to a spill. These plans detail response strategies and techniques, available equipment, and trained
personnel and contacts. We are able to call upon significant resources such as containment
booms, collection vessels and aircraft. We are also able to draw upon the contracted services of
oil spill response organisations, if required. We conduct regular exercises to ensure these plans
remain effective. ... In addition, Shell is operating the Subsea Well Response Project, an
industry cooperative effort to enhance global well-containment capabilities.”).

305 1d. at 49,

3% SHELL 2013 ANNUAL REPORT, supra note 109, at 56; SHELL 2014 ANNUAL REPORT, supra
note 121, at 55; see also, e.g., SHELL 2014 ANNUAL REPORT, supra note 121, at 53 (“All our
offshore installations have plans in place to respond to a spill. These plans detail response
strategies and techniques, available equipment, and trained personnel and contracts. We are able
to call upon significant resources such as containment booms, collection vessels and aircraft. We
are also able to draw upon the contracted services of oil spill response organisations, if required.
We conduct regular exercises that seek to ensure these plans remain effective. We have further
developed our capability to respond to spills to water, and maintain a Global Response Support
Network to support worldwide response capability. This is also supported by our global Oil Spill
Excellence Center, which tests local capability, and maintains Shell’s capability globally to
respond to a significant incident.”).

97 SHELL 2012 ANNUAL REPORT, supra note 121, at 49; Section ILE, supra.
3% Section ILE, supra.

39 See Short T estimony, supra note 186, at 3; see also NAT’L COMM’N WORKING PAPER, supra
note 186, at 14 (noting that “[o]il is more difficult to ignite at lower temperatures”).
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These obstacles would be compounded by Arctic realities, including a small population,
few roads, little equipment, and no deepwater port.’'® As Shell emphasized last year in its request
to DOI, “[t]he immense logistics to drill in the Alaska [Outer Continental Shelf] ... dwarf those
required in the Gulf of Mexico.”*!" Even if the required resources were available, moreover, the
significant “response gap” would make it impossible to undertake a cleanup operation during
much of the year.’"

The problems that have marked Shell’s own efforts in the region offer additional reason
for concern. As DOI concluded in a 2013 review, “Shell’s difficulties have raised serious
questions regarding its ability to operate safely and responsibly in the challenging and
unpredictable conditions offshore Alaska.”"

The statements in Shell’s annual reports regarding the company’s Arctic Containment
System also appear to have omitted important information. In its 2012 report, the company noted
that “during the first full-scale deployment test of our containment dome, the dome was
damaged. We have since put in place a comprehensive plan to repair and modify the dome.
describing its effort as a “full-scale deployment test,” however, Shell did not acknowledge that
the exercise took place in the relatively moderate waters of Seattle’s Puget Sound.””> And in
reporting only that “the dome was damaged,” Shell seems to have diminished the magnitude of
its failure. As DOI explained:

314
9. In

Shortly after midnight on September 15, the containment dome,
which had been positioned at a depth of more than 100 feet, rose
rapidly through the water and breached the surface. A few minutes
later, the tanks providing buoyancy to the dome vented, and the
dome quickly plunged. It sank too rapidly to allow for pressure
equalization, and the upper chambers of the dome were crushed.”'

With its most recent report, Shell has assured investors that its Arctic Containment
System has been improved. According to the company’s March 12, 2015 filing:

319 See Section ILE, supra.

11 SHELL SUSPENSION REQUEST, supra note 27, at 6; see also, e.g., id. at 2 (“[T]he OCS Alaska
is a region where exploration and development must be undertaken in circumstances
dramatically different than in the current Gulf of Mexico context.”).

312 See Section ILE, supra.

1> DOI REVIEW OF SHELL’S 2012 ALASKA PROGRAM, supra note 49, at 1. See also COAST

GUARD KULLUK REPORT, supra note 1, at 1 (Apr. 2, 2014 Comments) (finding that “the
inadequate assessment and management of risks ... was the most significant causal factor” of the
grounding of the Kulluk).

314 SHELL 2012 ANNUAL REPORT, supra note 121, at 49.
313 See DOI REVIEW OF SHELL’S 2012 ALASKA PROGRAM, supra note 49, at 19.
316

1d.
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To prepare for drilling off the coast of Alaska, we have developed
a well intervention and oil spill response capability that includes
capping and oil spill response vessels. The Arctic Containment
System has been modified since 2012 and is expected to be
available for the 2015 drilling season. Improvements have also
been made to emergency response assets and additional equipment
has been purchased to enhance response capabilities based on the
lessons learned during the 2012 season. Maintenance and
inventory of critical spare parts for the oil spill response equipment
have been enhanced by utilising a dedicated maintenance and
storage facility in Anchorage. We have a range of equipment and
vessels necessary to respond to a spill 24 hours a day in case a spill
happens during our exploration season in Alaska in 2015.%"

The report does not appear to acknowledge that the equipment promised by Shell has not been
tested in the region—and that the company had previously rejected underwater well capping as
unproven and “not feasible” in the Arctic Ocean.

Given the severity of the Arctic’s climate and the extent of the company’s difficulties in
2012, Shell’s annual reports seem to omit important information regarding the problems raised
by the risk of a catastrophic spill.*'* As the Second Circuit has noted, “[o]ne cannot, for example,
disclose in a securities offering a business’s peculiar risk of fire, the installation of a
comprehensive sprinkler system to reduce fire danger, and omit the fact that the system has been
found to be inoperable, without misleading investors.”**" Indeed, BP was sued for making such
statements prior to the Deepwater Horizon spill. In 2010, numerous plaintiffs filed cases under

317 SHELL 2014 ANNUAL REPORT, supra note 121, at 55.

318 See SHELL OFFSHORE INC., BEAUFORT SEA REG’L EXPLORATION OIL DISCHARGE PREVENTION
AND CONTINGENCY PLAN 4-3 (Jan. 2010), available at http://www.boem.gov/uploadedFiles/
BOEM/Oil_and Gas Energy Program/Plans/Regional Plans/Alaska Exploration Plans/2012
Shell Beaufort EP/2010 BF revl.pdf (“Well capping is not feasible for offshore wells from
moored vessels with BOPE sitting below the mud line in a well cellar (glory hole)....”); id. at 4-5
to 4-6 (Table 4-1) (stating that “[p]roven technology is not available” for well capping).

31 SHELL 2014 ANNUAL REPORT, supra note 121, at 55; see also SHELL 2013 ANNUAL REPORT,
supra note 109, at 56 (“To prepare for drilling off the coast of Alaska, we have developed a
thorough oil spill response capability that includes capping and containment equipment, and oil
spill response vessels.”); SHELL 2012 ANNUAL REPORT, supra note 121, at 49 (same). Cf. Ross v.
Career Educ. Corp., No. 12 C 276, 2012 WL 5363431, at *7 (N.D. Ill. Oct. 30, 2012) (“Given
the nature of [the company’s] tainted past, defendants’ statements about the company’s current
status—that it had eliminated its significant regulatory issues—could have misled a reasonable
investor to believe that [the company] had remedied the practice that led to those problems....”).

320 Jinkosolar Holdings Co., Ltd., 761 F.3d at 251 (“A generic warning of a risk will not suffice
when undisclosed facts on the ground would substantially affect a reasonable investor’s
calculations of probability.”).
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the Exchange Act claiming that BP’s safety efforts were inadequate and that the company had
created a misleading perception for investors. **' In the words of the district court:

Despite the string of ill-advised decisions and the warning signs
leading up to the Deepwater Horizon disaster, BP disseminated
positive public representations ... concerning its process safety
programs, its risk management infrastructure, its spill response
capab3i212ities, and the Company’s prioritization of safety in the
Gulf.

2. Shell’s Statements Regarding the Financial Implications of a
Catastrophic Arctic Spill Appear Incomplete

Despite BP’s recent experience in the Gulf of Mexico and available projections for the
Arctic, Shell’s annual reports appear to include incomplete statements regarding the potential
costs of a catastrophic spill and how the company would manage them.

As previously noted, BOEM has estimated that a low-volume catastrophic spill in the
Chukchi Sea would impose approximately $10.07 billion in social and environmental costs,
while a high-volume spill would result in damages of roughly $15.75 billion; in the Beaufort
Sea, BOEM estimated that a low-volume catastrophic spill would impose approximately $12.16
billion in social and environmental costs, while a high-volume spill would result in damages of
roughly $27.77 billion.”* Importantly, these figures exclude a number of additional costs that
could arise as the result of a spill—including fines, litigation expenses, reputational damage, and
the loss of the company’s ability to do business in the United States.*** The potential cost of
spill-related fines alone could be significant. In the past five years, BP has paid $4.5 billion in
penalties for the Deepwater Horizon disaster; following a federal court’s finding of gross
negligence and willful misconduct in September 2014, the company now faces up to $13.7
billion in additional fines under the Clean Water Act.**

Rather than informing investors of the potential costs of an Arctic spill and its plan for
dealing with them, Shell appears to rely, again, on sweeping boilerplate. According to the

> n re BP p.l.c. Sec. Litig., 852 F. Supp. 2d 767, 774, 820 (S.D. Tex. 2012) (ultimately
dismissing claims for failure to adequately plead scienter).

22 Id. at 777-78. Cf. Warshaw v. Xoma Corp., 74 F.3d 955, 959 (9th Cir. 1996) (“Plaintiffs
allege in the Complaint that Xoma knew, based on its clinical studies, that [its drug] might not
work and would never be approved by the FDA. Despite these facts, the Complaint asserts,
Xoma made misleading, optimistic public statements that the ... FDA-approval process [for the
drug] was progressing positively. For instance, in response to market fears about FDA approval,
Xoma’s president flatly stated that ‘everything [was] going fine.” ... Such general statements of
optimism, when taken in context, may form a basis for a securities fraud claim....”).

32 BOEM ECONOMIC ANALYSIS, supra note 137, at 43 (Table 13).
324 See Section I1.G, supra.

323 See BP 2014 ANNUAL REPORT, supra note 245, at 36-38.
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company’s statement regarding “health, safety, security and environment” risks, or “HSSE,” for
example:

We have operations, including oil and gas production, transport
and shipping of hydrocarbons, and refining, in difficult
geographies or climate zones, as well as environmentally sensitive
regions, such as the Arctic or maritime environments, especially in
deep water. These and other operations expose the communities in
which we work and us to the risk, among others, of major process
safety incidents, effects of natural disasters, earth tremors, social
unrest, personal health and safety lapses, and crime. If a major
HSSE risk materialises, such as an explosion or hydrocarbon spill,
this could result in injuries, loss of life, environmental harm,
disruption to business activities and, depending on their cause and
severity, material damage to our reputation, exclusion from
bidding on mineral rights and eventually loss of licence to operate.
In certain circumstances, liability could be imposed without regard
to Shell’s fault in the matter. Requirements governing HSSE
matters often change and are likely to become more stringent over
time. The operator could be asked to adjust its future production
plan, as we have seen in the Netherlands, impacting production and
costs. We could incur significant additional costs in the future
complying with such requirements or as a result of violations of, or
liabilities under, HSSE laws and regulations, such as fines,
penalties, clean-up costs and third-party claims.’*

In the similar language of Shell’s section on “Spills”™:

Large spills of crude oil, oil products and chemicals associated
with our operations can result in major clean-up costs as well as
fines and other damages. They can also affect our licence to
operate and harm our reputation. We have clear requirements and
procedures designed to prevent spills, and our asset integrity
programmes include the design, maintenance and operation of spill
containment facilities.**’

In short, it appears that an investor in search of numbers, or even an estimated order of
magnitude, would come away empty handed.

32® SHELL 2014 ANNUAL REPORT, supra note 121, at 12; see also, e.g., SHELL 2013 ANNUAL
REPORT, supra note 109, at 12; SHELL 2012 ANNUAL REPORT, supra note 121, at 14; SHELL 2011
ANNUAL REPORT, supra note 299, at 14; SHELL 2010 ANNUAL REPORT, supra note 109, at 14.

327 SHELL 2014 ANNUAL REPORT, supra note 272, at 53; see also, e.g., SHELL 2013 ANNUAL
REPORT, supra note 109, at 55; SHELL 2012 ANNUAL REPORT, supra note 125, at 48; SHELL 2011
ANNUAL REPORT, supra note 299, at 51; SHELL 2010 ANNUAL REPORT, supra note 109, at 51.
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In a 2012 statement to Britain’s House of Commons Environmental Audit Committee,
Shell executives explained the company’s failure to estimate the costs of a major Arctic spill,
stating that the company did “not apply a figure to it because our responsibility, as a responsible
operator, is to protect the environment and to clean it up, and we are going to do whatever it
takes regardless of the cost to clean it up.”**® However, the fact that Shell is obligated to clean up
any Arctic spill—assuming this is even possible—is only part of what investors should be told;
the potential liability Shell would face as the result of such an incident, and how it would manage
such an expense, is similarly important.’*

C. Shell’s Disclosures Have Fallen Short of Those Offered by Some of Its
Competitors

Shell’s disclosures have fallen short of those offered by some of its competitors,
underscoring the limitations of the company’s annual reports. Most notably, Shell’s apparent
silence regarding the legal challenges to Lease Sale 193 and DOI’s five-year leasing program
stands in contrast to the disclosures made by ConocoPhillips. In its Form 10-K for 2009,
ConocoPhillips noted that it had acquired “98 blocks in the Chukchi Sea” during the February
2008 sale “for total bid payments of $506 million.”**° The company went on to explain,
however, that its leases had been brought into question by litigation. “Various special interest
groups,” ConocoPhillips reported:

328 ENVIRONMENTAL AUDIT COMMITTEE, PROTECTING THE ARCTIC, MINUTES OF EVIDENCE, 2012-

13 H.C. 171 (U.K.), available at http://www.publications.parliament.uk/pa/cm201213/cmselect/
cmenvaud/171/120314.htm.

32 See Endo v. Albertine, 812 F. Supp. 1479, 1486 (N.D. 1. 1993), reconsideration denied,
1995 WL 170030 (N.D. I1l. Apr. 7, 1995) (“In essence, the alleged misstatement is the claim in
the Prospectus that the Company had ‘adequately provided for’ its tax liabilities. The fact that the
Company ‘had historically borrowed’ does not complete the purported ‘half truth’ of the claim in
the Prospectus. It may be important to the reasonable investor to know whether or not Fruit of
the Loom intended to borrow over $100 million to pay its tax liabilities. As it currently stands,
there is nothing in the Prospectus to indicate that Fruit of the Loom would need to borrow funds
to cover this liability. One reasonable assumption that can be made after reading that the
Company ‘adequately provided for any additional taxes and interest’ is that existing funds had
already been allocated. When dealing with a debt in excess of $100 million, it is material
whether or not additional borrowing is necessary to pay it off. In any case, at this point in the
litigation, the court cannot say that no reasonable investor would consider this information
important.”). Cf. SEC v. Tex. Gulf Sulphur Co., 401 F.2d 833, 849-50 (2d. Cir. 1968)
(concluding that “knowledge of the possibility, which surely was more than marginal, of the
existence of a mine of the vast magnitude indicated by [a] remarkably rich drill core located
rather close to the surface ... within the confines of a large anomaly ... might well have affected
the price of [the defendant company’s] stock and would certainly have been an important fact to
a reasonable, if speculative, investor in deciding whether he should buy, sell, or hold”).

330 CoNOCOPHILLIPS, FORM 10-K FOR THE FISCAL YEAR ENDED DECEMBER 31, 2009, at 4 (Feb.
25, 2010), available at http://www.sec.gov/Archives/edgar/data/1163165/
000095012310017187/h69477¢10vk.htm.
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have brought two separate lawsuits challenging (1) the DOI’s
entire OCS leasing program, and (2) the Chukchi Sea lease sale
conducted by the DOI under that program. In the first suit, the
Court ordered the DOI to reconsider one aspect of its OCS leasing
program. The results of the DOI’s reconsideration are expected
during the first quarter of 2010. In the second suit, briefs have been
filed on behalf of the defendants, including the DOI, in support of
the Chukchi Sea lease sale, and a decision is expected later in
2010. We continue to progress plans for drilling an exploration
well on our Chukchi Sea leases no earlier than 2012.%*!

ConocoPhillips included similar disclosures in subsequent reports. In its 10-K for 2010, the
company noted that “[d]ue to continued pending litigation and associated injunctions, our plans
for drilling an exploration well on our Chukchi Sea leases remain under review.”>* In its 2011
10-K, ConocoPhillips stated that “[w]e plan to drill an exploration well on our Chukchi Sea
leasehold in 2014, subject to the outcome of pending litigation challenging Lease Sale 193 and
the receipt of required regulatory permits.””*> And in its 10-K for 2012, the company reported
that “[w]e plan to drill an exploration well on our Devil’s Paw prospect [in the Chukchi Sea] in
2014, subject to the outcome of pending litigation challenging Lease Sale 193 and the receipt of
required regulatory permits.””**

331 Id

332 CoNOCOPHILLIPS, FORM 10-K FOR THE FISCAL YEAR ENDED DECEMBER 31, 2010, at 4 (Feb.
23,2011), available at http://www.sec.gov/Archives/edgar/data/1163165/000095012311016957/
h76276e10vk.htm (“In a February 2008 lease sale conducted by the U. S. Department of Interior
(DOI) under the Outer Continental Shelf (OCS) Lands Act, we successfully bid and were
awarded 10-year-primary-term leases on 98 blocks in the Chukchi Sea, for total bid payments of
$506 million. Various special interest groups have brought two separate lawsuits challenging (1)
the DOI’s entire OCS leasing program, and (2) the Chukchi Sea lease sale conducted by the DOI
under that program. Due to continued pending litigation and associated injunctions, our plans for
drilling an exploration well on our Chukchi Sea leases remain under review.”).

333 CoNOCOPHILLIPS, FORM 10-K FOR THE FISCAL YEAR ENDED DECEMBER 31, 2011, at 5 (Feb.
21, 2012), available at http://www.sec.gov/Archives/edgar/data/1163165/000119312512070636/
d267896d10k.htm (“In the February 2008 Outer Continental Shelf (OCS) Lease Sale 193, we
successfully bid and were awarded 10-year-primary-term leases on 98 blocks in the Chukchi Sea.
We plan to drill an exploration well on our Chukchi Sea leasehold in 2014, subject to the
outcome of pending litigation challenging Lease Sale 193 and the receipt of required regulatory
permits.”).

334 CoNOCOPHILLIPS, FORM 10-K FOR THE FISCAL YEAR ENDED DECEMBER 31, 2012, at 5 (Feb.
19, 2013), available at http://www.sec.gov/Archives/edgar/data/1163165/000119312513065426/
d452384d10k.htm (“In the February 2008 Outer Continental Shelf (OCS) Lease Sale 193, we
successfully bid and were awarded 10-year-primary-term leases on 98 blocks in the Chukchi Sea.
We plan to drill an exploration well on our Devil’s Paw prospect in 2014, subject to the outcome
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As previously noted, ConocoPhillips ultimately determined, in April 2013, that its Arctic
program should be put on hold.”*” As the company explained in its 10-K for that year, “we
suspended our plans to drill an exploration well in the Chukchi Sea in 2014, in light of the
uncertainties of evolving federal regulatory requirements and operational permitting standards.
Once these requirements are clarified and better defined, we will re-evaluate plans for drilling in
the Chukchi Sea.”***

For its part, BP has also provided investors with detailed information about lawsuits and
related liabilities. In its 2014 annual report, the company detailed not only the extent of the
litigation and costs resulting from the Deepwater Horizon spill, but also the environmental
regulations in the United States and Europe that may result in future legal challenges.”>” BP’s
report also offered information about other legal issues facing the company.”*®

While it does not appear that other companies have provided investors with prospective
estimates about the magnitude of risk from a catastrophic accident in the Arctic Ocean, or the
manner in which such a loss would be addressed, only Shell is actively seeking approvals to drill
in the Chukchi Sea. As previously noted, Shell has also made affirmative statements about the
sufficiency of its response capabilities.

V. SHELL’S INCOMPLETE STATEMENTS REGARDING ITS ARCTIC
PROGRAM APPEAR TO BE MATERIAL TO INVESTORS

Given the severity of the risks associated with the company’s Alaska operations and the
degree to which it is relying on its Arctic leases, Shell’s omissions appear to be “material” within
the meaning of the securities laws.”’

As the Supreme Court explained in Basic Inc. v. Levinson, “materiality depends on the
significance the reasonable investor would place on the withheld or misrepresented
information.”**’ An omission will be deemed “material” when there is “a substantial likelihood
that the disclosure of the omitted fact would have been viewed by the reasonable investor as

of pending litigation challenging Lease Sale 193 and the receipt of required regulatory
permits.”).

33 See CONOCOPHILLIPS, FORM 10-K FOR THE FISCAL YEAR ENDED DECEMBER 31,2013, at 6
(Feb. 25, 2014), available at http://www.sec.gov/Archives/edgar/data/1163165/
000119312514066358/d665238d10k.htm.

36 1d.
337 See BP 2014 ANNUAL REPORT, supra note 245, at 36-38, 225-37.
38 See id. at 237-39.

339 See 17 C.F.R. § 240.10b-5(b); Levine, 671 E. Supp. 2d at 27 (noting that “Section 17(a) of the
Securities Act requires essentially the same showing” as Section 10(b) of the Exchange Act and
Rule 10b-5).

390485 U.S. at 240.

50



having significantly altered the total mix of information made available.””*' Where “contingent

or speculative information or events” are at issue, materiality “‘will depend at any given time
upon a balancing of both the indicated probability that the event will occur and the anticipated
magnitude of the event in light of the totality of the company activity.””*

A. Given the Company’s Extraordinary Investments in the Region, Reasonable
Investors Would Likely View the Legal Challenges Facing Shell’s Arctic
Program as Significant

In light of the company’s large investments in the Arctic Ocean and reliance on the
potential oil reserves there, a reasonable investor likely would consider the legal challenges
threatening Shell’s program to be important in making investment decisions. Information about
potential legal impediments, therefore, appears to be “material” and subject to disclosure.’*’

31 Id. at 231-32 (internal quotation marks omitted); see also 17 C.F.R. § 240.12b-2 (“The term
‘material,” when used to qualify a requirement for the furnishing of information as to any
subject, limits the information required to those matters to which there is a substantial likelihood
that a reasonable investor would attach importance in determining whether to buy or sell the
securities registered.”).

2 Id. at 238 (quoting Tex. Gulf Sulphur Co., 401 F.2d at 849); see also, e.g., Lormand v. US
Unwired, Inc., 565 F.3d 228, 248 (5th Cir. 2009) (“The omission of a known risk, its probability
of materialization, and its anticipated magnitude, are usually material to any disclosure
discussing the prospective result from a future course of action.”); SEC v. Geon Indus., Inc., 531
F.2d 39, 47 (2d Cir. 1976) (noting that Texas Gulf Sulphur “makes clear that not only the
probability of an event but also the magnitude of its potential impact on a company’s fortunes are
relevant to the determination of materiality™).

3 See Basic Inc., 485 U.S. at 231-32 (internal quotation marks omitted); see also, e.g., Pub.
Pension Fund Grp. v. KV Pharm. Co., 679 F.3d 972, 982 (8th Cir. 2012) (when the Food and
Drug Administration issues an unfavorable inspection report, there is “a risk that the FDA may
take corrective action” and “thus a company is obligated to assess the seriousness of the risk and
disclose such information to potential investors if it also represents it is in compliance with FDA
regulations and [current good manufacturing practices]”); Gulf & W. Indus., Inc. v. Great Atl. &
Pac. Tea Co., Inc., 476 F.2d 687, 697 (2d Cir. 1973) (affirming the grant of a preliminary
injunction where a company had apparently “omitted to state certain material facts indicating
that there [we]re substantial antitrust obstacles” to its tender offer given the “strong likelihood of
antitrust litigation to prevent unlawful foreclosure of competition” in the relevant industry; “[t]he
facts that, at the time it announced its tender offer, an antitrust action had not been commenced
against [the company], and that its liability was uncertain, d[id] not excuse [the company’s]
failure to disclose all these relevant circumstances so that ... shareholders could weigh them in
reaching their decision whether or not to tender their shares”); RMED Int’l, Inc. v. Sloan’s
Supermarkets, Inc., 185 F. Supp. 2d 389, 401-02 (S.D.N.Y. 2002) (holding that “plaintiffs ha[d]
put forth sufficient evidence for a reasonable jury to conclude that the defendants’ non-disclosure
of the [Federal Trade Commission] investigation, in a number of public filings, constituted
repeated misstatements, or omissions, of a material fact”).
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First, Shell’s Arctic program has involved an extraordinary, significant, and ongoing
investment of capital by the company, and legal challenges have the potential to render that
investment void. In the past decade, Shell has led the oil industry’s push for offshore drilling in
the U.S. Arctic, having acquired hundreds of leases in the Beaufort and Chukchi seas at rates
exceeding those paid by its competitors.>**

Shell’s investments in the Arctic have not been limited to the costs of the company’s
leases. According to its nonpublic request for a suspension of operations in the region, Shell has
“also invested substantial resources in 2D and 3D seismic survey datasets to delineate potential
resources. Upon obtaining its leases,” moreover, “Shell invested in and intended to conduct
exploratory drilling on numerous prospects in the Beaufort and Chukchi Seas.”* All told, in the
words of the company, “Shell remains the first and only company to have invested over $6
billion in rigs and assets to enable exploration in the current Alaska OCS lease cycle, yet still has
been precluded from achieving a single exploration well to date.”**® The company has stated its
intention to spend another $1 billion pursuing exploration in 2015.>*’

The investment is a significant component of Shell’s overall acquisitions and exploration
spending. Shell’s 2008 purchase of leases in the Chukchi Sea, for example, accounted for over
one-quarter of Shell’s global acquisition costs that year, and nearly a third of acquisition costs in
the Americas.”*® In 2012, Shell planned to spend $1 billion on exploration in Alaska; that year,
the company reported spending approximately $4.9 billion on the United States as a whole and
$8.7 billion globally.**

Second, Shell appears to be relying on its operations in the Beaufort and Chukchi seas to
provide a significant source of future income. Since its major Alaskan acquisitions began in
2008, Shell’s annual filings have consistently identified the Arctic as a strategic priority for
exploration, long-term production, and research and development.**’

% See Section I1.B, supra.

3> SHELL SUSPENSION REQUEST, supra note 27, at 3.

346 14 - see also, e. g.,id. at 1 (“To date, Shell has committed more than $6 billion to secure and

pursue its OCS leases. As [BSEE] has previously recognized, ‘Shell alone has diligently
demonstrated an applied interest in and intent to pursue exploration drilling of oil and gas
prospects in the Arctic frontier over the last several years.””).

347 See Shell to Revive Plans to Drill in Arctic, supra note 39.
%8 See SHELL 2008 ANNUAL REPORT, supra note 109, at 157.

% See Eduard Gismatullin, Shell Suffers Alaska Oil Drilling Setback After Dome Damage,
BLOOMBERGBUSINESS, Sept. 17, 2012, http://www.bloomberg.com/news/2012-09-17/shell-won-
t-drill-for-oil-in-alaska-this-year-after-dome-damaged.html; see also SHELL 2012 ANNUAL
REPORT, supra note 121, at 151 (oil and gas exploration and production activity costs).

% The company’s 2008 report outlined a “More Upstream, Profitable Downstream” approach

focused in part on pursing growth via long-term investments, and presented the Arctic as one
such investment. SHELL 2008 ANNUAL REPORT, supra note 109, at 9, 11. The report also
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Third, given the size of its investments in the region, Shell also appears to be relying on
the Arctic Ocean to provide the company with proved reserves. “Proved oil and gas reserves ...
are the total estimated quantities of oil and gas ... that geoscience and engineering data
demonstrate, with reasonable certainty, to be recoverable in future years from known reservoirs
... under existing economic conditions, operating methods and government regulations.””'
Because oil companies are dependent upon access to resources that can be economically
extracted, proved reserves provide a “crucial” indicator of Shell’s future performance.’” As
Shell summarized in its 2014 report:

Future oil and gas production will depend on our access to new
proved reserves through exploration, negotiations with
governments and other owners of proved reserves and acquisitions,
as well as developing and applying new technologies and recovery
processes to existing fields and mines. Failure to replace proved
reserves could result in lower future production, cash flow and
earnings.”

In its most recent analysis, BOEM relies on an estimate that Chukchi Sea Lease Sale 193
will result in production of 4.3 billion barrels of oil and up to 2.2 trillion cubic feet of natural
gas.”* Shell has reported proved undeveloped reserves in North America of 235 million barrels
of oil and 958 thousand million standard cubic feet of natural gas.>> It accordingly appears that a
significant find in the Chukchi Sea—even if only a small portion of the total production
predicted by the government—would be important in bolstering the company’s reserves.

highlighted the need to advance exploration technology in order to access resources in “frontier
locations such as ultra-deep water and the Arctic....” Id. at 54. Shell’s 2009 annual report drew
attention to Shell’s technological developments in pursuit of Arctic resources. SHELL 2009
ANNUAL REPORT, supra note 109, at 6. In 2010, the company emphasized its development of
“*technological firsts’” directed at Arctic exploration. SHELL 2010 ANNUAL REPORT, supra note
109, at 18. Shell emphasized the Arctic as a long-term opportunity in its 2012 report, both in its
“Business Review” and “Chairman’s Message.” SHELL 2012 ANNUAL REPORT, supra note 121,
at 5, 18. And in its 2013 and 2014 annual reports, Shell continued to identify the Arctic as a
long-term strategic priority for the company. SHELL 2013 ANNUAL REPORT, supra note 109, at
15; SHELL 2014 ANNUAL REPORT, supra note 121, at 15.

331 SHELL 2014 ANNUAL REPORT, supra note 121, at 21.
332 See id.
P Id at 11,

33 See U.S. DEP’T OF THE INTERIOR, CHUKCHI SEA OUTER CONTINENTAL SHELF OIL AND GAS
LEASE SALE 193 RECORD OF DECISION 2 (Mar. 2015), available at http://www.boem.gov/
uploadedFilessBOEM/About BOEM/BOEM_Regions/Alaska Region/Leasing and Plans/Leasi
ng/Lease Sales/Sale 193/03-31-2015-LS193-ROD-Second-SEIS.pdf.

3% SHELL 2014 ANNUAL REPORT, supra note 121, at 144, 148.
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Further, Shell’s apparent need to prove reserves must be viewed in light of the company’s
history. In 2004, Shell admitted “that it had overstated its proved reserves by 4.47 billion barrels
of oil, or 22 percent,” resulting in a dramatic decline in the company’s stock price and $150
million in fines.>® Shell’s subsequent investment in the Beaufort and Chukchi seas has been
described as the company’s effort “to explore its way out of trouble.”**” Given the apparent
importance of Shell’s Arctic program to the company and its investors, the legal challenges that
threaten the program’s viability would appear to be material and subject to disclosure.”®

B. Reasonable Investors Would Likely View the Projected Costs of a
Catastrophic Spill as Significant

Because a catastrophic spill in the Arctic Ocean could have a dramatic effect on Shell’s
bottom line, it is also likely that a reasonable investor would view the projected costs of such a
spill and information regarding Shell’s response capabilities as significant.”

As previously explained, Shell could incur costs running into the tens of billions of
dollars in the aftermath of a catastrophic spill.**® In 2014, Shell’s earnings were $19 billion.*'
The total costs of a catastrophic spill in the Arctic could accordingly exceed the company’s
yearly profits—a fact that a reasonable investor would likely deem significant, however unlikely
such a spill may be. Indeed, Shell could be required to take extreme financial measures in the

3% See Funk, supra note 31.

337 Strahan, supra note 32 (“Shell recently announced the start of a major drilling programme in
the Beaufort Sea north of Alaska in the Arctic Ocean. The move raises the stakes in its strategy,
post reserves scandal, of trying to explore its way out of trouble. But recent history suggests this
plan is likely to fail.”); see also Steve Hawkes, Huge Shell Drilling Programme Heralds
Scramble for the Arctic, THE TIMES (LONDON), July 6, 2007, at 44 (“After the reserves scandal
three years ago, when Shell admitted overstating the proven reserves on its books by 20 per cent,
the group has increased its exploration budget to £ 1 billion a year and halved the number of
countries on its list of prospects. It is spending nearly £ 500 million a year on researching new
seismic and production techniques, such as gas injection. The group believes that its experience
in the Sakhalin offshore field in the far east of Russia has given it vital experience in dealing
with ice flows and Arctic conditions.”).

3% Cf Litwin v. Blackstone Grp., L.P., 634 F.3d 706, 720 (2d Cir. 2011) (“SAB No. 99 ...
provides that one factor affecting qualitative materiality is whether the misstatement or omission
relates to a segment that plays a ‘significant role’ in the registrant’s business. ... In this case,
Blackstone makes clear in its offering documents that Corporate Private Equity is its flagship
segment, playing a significant role in the company’s history, operations, and value.”).

39 See Basic Inc., 485 U.S. at 231-32 (internal quotation marks omitted).
%0 See Section I1.G, supra.

%1 See Press Release, Royal Dutch Shell plc, Shell Corrects Fourth Quarter and Full Year 2014
(FIFO) Results, CCS Earnings Unchanged (Jan. 30, 2015), available at http://www.shell.com/
global/aboutshell/media/news-and-media-releases/2015/shell-corrects-fourth-quarter-and-full-
year-2014.html.
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wake of an Arctic spill. As the company noted in its most recent annual report, “Shell insurance
subsidiaries provide hazard insurance coverage to Shell entities. While from time to time the
insurance subsidiaries may seek reinsurance for some of their risk exposures, such reinsurance
would n0t31‘?2rovide any material coverage in the event of an incident like BP Deepwater
Horizon.”

A catastrophic Arctic spill, in short, could fall directly onto Shell’s balance sheet, eating
up available cash; cutting into profits; and, in light of BP’s experience after the Deepwater
Horizon disaster, potentially forcing the sale of valuable assets.’®> Though such a spill might be
unlikely, Shell should fully disclose the risk given its apparent materiality to investors.

VI. SHELL’S INCOMPLETE STATEMENTS APPEAR TO HAVE BEEN MADE IN
CONNECTION WITH THE SALE OF SECURITIES WITH SCIENTER

Shell’s incomplete statements regarding its Arctic program also appear to have been
made in connection with the sale of securities and with the required scienter.”®*

With respect to the first of these requirements, “[t]he Supreme Court has held that the ‘in
connection with’ element is a broad and flexible standard and that any activity ‘touching [the]
sale of securities’ will suffice.”*®> Where, as here, a company disseminated its statements “in a
document such as a[n] ... annual report ... on which an investor would presumably rely,” this
standard appears to be satisfied.”®

With respect to the second requirement, the Supreme Court has defined “scienter” under
the securities laws as “a mental state embracing intent to deceive, manipulate, or defraud.”®’

32 SHELL 2014 ANNUAL REPORT, supra note 121, at 12.

3% In order to pay financial penalties and address longer-lasting financial impacts, BP may have

been forced to sell assets worth $38 billion. See Alex Chamberlin, Why the Deepwater Horizon
Spill May Have Led to BP’s Restructuring, MARKET REALIST, Sept. 10, 2014,
http://marketrealist.com/2014/09/deepwater-horizon-spill-may-led-bps-restructuring/.

3%% See McConville, 465 F.3d at 786; see also Aaron, 446 U.S. at 697 (“[T]he language of § 17(a)
requires scienter under § 17(a)(1), but not under § 17(a)(2) or § 17(a)(3).”).

3% Levine, 671 F. Supp. 2d at 31 (quoting Superintendent of Ins. v. Bankers Life & Cas. Co., 404
U.S. 6, 12-13 (1971)) (addressing Section 10(b)); see also id. (“The standard for violating §
17(a) is the same, when the material misstatement or omission of material facts is in the offer or
sale of securities.”).

3% SEC v. Rana Research, Inc., 8 F.3d 1358, 1362 (9th Cir. 1993) (“Where the fraud alleged
involves public dissemination in a document such as a press release, annual report, investment
prospectus or other such document on which an investor would presumably rely, the ‘in
connection with’ requirement is generally met by proof of the means of dissemination and the
materiality of the misrepresentation or omission.”).

7 Ernst & Ernst v. Hochfelder, 425 U.S. 185, 193 n.12 (1976) (private action for damages); see
also Aaron, 446 U.S. at 691 (holding that proof of scienter is required in a Section 10(b) and
Rule 10b-5 enforcement action by the Commission).
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While the federal appellate courts are in agreement that reckless falsehoods and omissions may
satisfy the scienter requirement, the standard for recklessness varies by circuit.*®® “A popular
definition of recklessness in this context,” however, “is ‘an extreme departure from the standards
of ordinary care ... to the extent that the danger was either known to the defendant or so obvious
that the defendant must have been aware of it.”*®” This definition creates an objective standard
where evidence of the circumstances existing at the time of the misconduct may impute
knowledge of the risk of harm.

Based on the company’s nonpublic request to DOI and its court filings, Shell is aware of
the legal challenges facing its Arctic program and the significance of the threat they pose.’’’ The
company is also familiar with the difficulties of operating in the Arctic.’’' Finally, Shell knows
of the extraordinary costs faced by BP after the Deepwater Horizon spill—costs the company
alluded to in its most recent report.’’>

VII. CONCLUSION

For the foregoing reasons, the SEC should investigate Shell’s apparent reporting
violations and enforce the requirements of the securities laws in order to ensure that Shell and
other companies comply in the future.

3% Tellabs, Inc. v. Makor Issues & Rights, Ltd., 551 U.S. 308, 319 n.3 (2007) (“Every Court of
Appeals that has considered the issue has held that a plaintiff may meet the scienter requirement
by showing that the defendant acted intentionally or recklessly, though the Circuits differ on the
degree of recklessness required.”).

3% Makor Issues & Rights, Ltd. v. Tellabs Inc., 513 F.3d 702, 704 (7th Cir. 2008) (quoting In re
Scholastic Corp. Sec. Lit., 252 F.3d 63, 76 (2d Cir. 2001)).

370 See Section IV.A.1, supra.
371 See Sections I1.C and ILE.4, supra.

372 SHELL 2014 ANNUAL REPORT, supra note 121, at 12.
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MEMORANDUM SUPPORTING REQUEST BY OCEANA AND UNIVERSITY OF
CHICAGO ABRAMS ENVIRONMENTAL LAW CLINIC FOR FORMAL INVESTIGATION
INTO DISCLOSURES MADE BY ROYAL DUTCH SHELL PLC ABOUT ITS
U.S. ARCTIC OCEAN PROGRAM

Exhibit 1:

Letter from Peter Slaiby, Vice President, Shell Alaska, to Mark Fesmire,
Regional Director, BSEE (July 10, 2014)
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n wmmary, oz w00 at its leases wero itwed, Shell inmediatly worked colldboratvoly with federd!
and Scle ogercies and Aksko Nofve sokehclders. Shel has corned ot s cbligatons o3 leswee
diligenty, sspadticuly, and i good far, spendeg more then $5 billon in total v deing so, Shel
has fdly responded 1o agency requests and stakeholder comcams by amendng & deady rebuw
submittom and accepting odd®oncd omroun ercurbronces on b planmed cperstiorm No other
compary has expended this extaordinery level of efiort in e Avcic OCS. Neverheless, Shell hes
low aix drilling wcwom lorgely due %o the Goversment's falkre %o setislaccnly cary ot in
oblgeions in he Feyt ntlorce or © ndyhm Medt importantly, due 1o he
unique circemstonces i the Arcic osd the r“o%h“\vwmﬂ
driling secnom thol remcin o madequate ko mcke up for the many yeors that Shell hes kot lesgely
due 1o crcumitances beyond Shell's control

The los? time hes net been edequanely compensared by the limted, shon term suspenscns Shel hes
mmdbb- fhinnbceano mwww mhd‘vr“rdmnlyﬂu“'s

Mbmomwm Wit each

m mwamMﬂw}MwMﬁu&hm

wihin B remaneg praary leete e Gven e weral nature of Aletka CCS axploretion, the

low of one woson effsctively meant hat mubigle enfie prospects could sot be tinely

axplored as o phinned. Thot s, ualke in fre Gul of Mexsco, ide rigs or equpment could not

hwumm&mawmwwmm

up”; preporedness, svesiment, and asset moblizaton under Arcie conditiens demand

MM“mmMnMdMWs The suspensicns

o dake olso fol 1o reflect he otendant uncertanty end oftes addtional requremens the

muil be obserbed 1o resolve the coune of the delay. Thus, for sach deillng seoson lost in e Alske
oCs, ohmmwmiwbmhdnduhpﬁod

Tre limited remoining primary Serms ond lock of cerainty on whether oddional Sme
Mmhwmozﬁm b“s“ybmﬁmbm!n

oS w now would provide Shall cunronce that any

investmant of the cﬂnﬂbmdwﬁndudoo““wwﬂw

hbﬂdnbupdmdhmhuwﬁdo‘dwﬂhmbnmﬂo
commercicl development

i
$

its typicd Gull of Maxico SO0 appreadh 1o lecwes i the Ascic Alake OCS

heons Shell laces in o Eecubont Sea and he Churchi Seo are dramatially diflerees

thom fase in any ether OCS orea. Dus 1o 500 ico condiions mout of he yeor, any exploretion

%«anbdmﬁubwwprmh the w0 o preclades

ol While this sharply chbrevicned & window significantly

the Gulf of Mesice OCS, the Alaska OCS Emitcions do not siop there, Rather, of e

time Shell ocguired ity leoses, Shel could not have predicied fe multiple oddiond resricions

unique 1o the Alasks OCS, inchding new regulatory requiroments, which would Rather significantly
impor Shells ability %o cenduct it exploratory drilling compaign aros: its varicus prospects

s
{
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Propriet-ry Date

For axample, i Shell's peevicunly-cpproved P for the Chelichi Sea, BOEM s wiroduced as
oRective 18-day “Blockout Period” prededing driling inte hydrocarbon 2omes during the leter few
woeks of the ovailable driling season. b o yeor of subcpamal e conditions, this limiaction may
mw&«*&wmdwhmmﬂb&m“b“

to hydeocarbon bearing zomes ler eoch wel undertoken. This limtation that BOEM induded der the
firgt time ~ ever, anywhere ~ in Shell's Chukchi Ssa EP appeoval constiuies o signiicant operatand

corairant,

For Shell's Booviort Soo leoses, the avolable difling wason hos been chbrwvioted Rether dvo b
Shel's occommodation for Natve communty Yoditonal whding octiviies. This accomenodation
wmumwmmwuawuw
Netive stakeholders’ ureng request foe “zero dachorge” opesations in Comden Bay in fhe Beoufort

Ses. This ploce an addiicndl lead Seme burden on assadieed 15 oy 1gs hal weuld be
convdernd for the Secdfiort See BSEE thould occount for this in comiderng Shell’s SO0
request

The Guff of Meuico is diferent in other ways thal warmant loilered corsidercfions for the grard of an
SO0 for Shol's Alaske locses, wum«ubmwm basw
inbrastuchre enists o the Gulf of Maxico ~ fronfier areos are just in deeper water or deeper torget
depths. In controst, Shell must sort from sooich to crecte the infrosruchire, or sely on very long
supply Snes (g from Sectfe], for what is indy o frontier oparation in e Ardic Alake OCS. Thet
bewe iefrairucarn, porfeubirdy if exploration is swecesshd ond leads %o development, will indude
shere Boser ot are used 1o send supplies, worehowses thot stock ies, manufockrers thot are

ek Mmd&hm exsh
The rvrenie b“nbﬁhw*wwm‘hhw&m&
this elfort, mus! dedicale two Arcic-sutoble rigs a3 well o5 more han 25 assccioted Archic

ap&sqpamunls MMWMMMJMWGQM“M
of hese awets custemized 1o the Alaskn OCS, N&Q&MWWMNQ
patederly ¥ue in the Beoufot Ses, whene it may sake years to ‘obricote or modify
equipment suficient 1o execule o wstoined driling mwmm:
Mﬂm‘db&bh-ﬁm.wbbmmwhm

again the bodkdrop of events chronicled obove, the Government. s © reawceable lescr, should ot
this point ssue SOOs so focilsate those decisions end aswre thot ory cwfomized vessels ond
equipment which come online may acually be deployed is axploreg Shel's pertiala of Aleska CCS
prospechs.
thMhhMWWﬁbh%ﬁ&:‘o&?“
explorstion in $hat region necesiorily mest net in pordied bhe » Maxico
where rig avalcbity » plestifvl ﬂndduyn&l fest excloretion wel in both the Beoulon
Sea and Chulchi Sea cren newesscrily hen WM&WMA“J
Mexico lenee con plon & drilleg cuewe well in advance wih measerable ond certain timing and
coit. I Alotke there remain anly teee drilling seasoes from now 1o lease expiration in 2017 i fhe
Seouion Sea, ond orly six befors lease expiration m 2020 in the Chulchi Sea. Bt thave is one pa
of Arcte-cepaile rigs now (both of which hove been made availsble by Shell dlone). Even if BOEM

and BSEE were 1o promptly opprove EPs ond APDs, hurther challenges 1o thowe oppeovols ore

PROPEILTARY AND CONITENTIAL - COMMEROAL MUSRESS NFCRMANON
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Alosko OCS only hesahten 1he need for celberole Cecinion ek NG N WaCHAg oMM INNS! wes
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locotions ond ovoiding e dnling of unnecessory expleraticn wells. Shell | od wechecly detigned

QN Hhoer! expROrahon ond Qpers wl v egy. bl 2 A n '-("»3-' viclie due 15 the 1ix somsens gl o

ora jonces beyond Shel's contol. Even #f more rigs Ond Gl Were Somehow avalotie il would
wot be 'fr'r!-'-‘f.:‘. sthiciant 1o bave thhreo., ‘cur, o mare s drln S conCurrentyy ogaes! Hhe B 93
of the baw experction cdock, with dnd NG oF WENeCesYy wels. SOCs will encbie responsitle ond
efficien! explorction ong opercissl on B Currently oed Alstha OCS blodks. Alwr dscoveries are
nooo. Shell con regvce Ho Kope of ¥ o fveniry ng uie & sectory [ deve Ot un®s A
woserve peospects with Suspemions of Production 1o provide the time necessory 1o commence

L hon

DV N0

ity o5 a hurther r.f:"r!‘ of he senibicant dilerences ond uncermainies hoced ¢ y Aaskg O
013003 COMmpares 0 Mo oper
raw ooercirg reguchons Lv Archic AJGse ]‘ : 'f-,l’:\‘ worronts an SO Yor :'}-T 1% ooses of th

tme. Shell carmol reases ,).f' DO exDacied X0 POOCeeC wih ;‘_.l._ m conocing, ¢ JeHaN O

b OO W 1% ond othe vosvels ond OQiprrors when the wecrcohonr of cparchirg
Yandaras may CSaNge Deore Pose oams con De ploced In wrvice. There i > 1 M
ey HI& 2 O oA Ot Shell wordd nee 4 Vo corrot 5-)- $eHraized veues wel N odvends of
oM T ‘ Dncoie n s new sguoment. And mach of s inremenia yesimentl, ¢ C
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Secratory o Mhmdtnwwbbuvdhmw
She¥” ond, in parSicdor, 1o iswe reguicions ot the wipenscn.. of any cparclion or auivily,
nchdmpmbdmpwwa‘bwbmawlwahmdohu n the nanond
Mbhdhbmdwdspmdobm by a period equivdont 1o the pericd of wch
suipendion_* A gronted suspersion sops the runsing of the inisicl leane Seem for the period of the
suspersion. £3USC. § 1334a)(1).

BSEE regulctions of 30 CFR. 85 250168177 implomers e Secretory's OCSLA wspension
memmmwwwm “You may requedt

mﬁmohm'swmhimmdmwwﬂw-hw;
WMMMthWbMMoMWMmh
rights for reasont beyond i conrel. That is #he cose here. As on dushative exomple, 30
FR & 250.172(c] oddresses suspensions foe | nete deloyy encountered in sblaning required
W-&ammv&d thase comed by edministotive or judicial challanges (This s o
wﬂﬁedonﬁuf&l?ﬁo)mdn&dsh&bpmdm“mndhh
WMWdhrm)n‘mdhw Shel
Mbb&aﬂhdﬂquﬂmm‘wm os woll as delays in oblsining
comerts brom EPA and BOEM/SSEE, collectively meet this justification for o suspension.

Demoniiraieg the breodh ard Rexibiity of #s stotvtory suspension outherity, BSEE has recognized
the need to grant suspensons in o varkty of circumisances. For example:

o BSEE becodly grented requested wspensions for dozens of deapwater lessses hat wens

potentialy whipct o aparctng deloys lellowing fe Deapwater Horzon incident BSEE did so
without srict odherence 1o its neemal SOO process ond criteria.

o BSEE's outherity ® suspend the Aleska Arcic OCS leases dee #o oneudd 300 ice mitcfions
and eccemmedaicn of hanting ond widlile isswes is anclogow 1o that recognized by tw
Intorcr Board of land Agpech and lederd courts, ( o, when o wasonal rasnchon
imits whan kene opesatons may be conducted, hen the lecse is suspended o the duration
of $e rearicien. Copper Volley Mochine Works, inc. v Andrus, 653 F2d 595 (D.C. Co.
1961)

o B5EE regdorly wnpends fe rumning of the lemss of sumercus OCS leases in the Ecstern Guf
olmdmhwmpubw&mumhwhmm&mmhm
exprcises

The hisioricel ond present clcumstances impeding Sheil's sxplorarory offart similary warrant the
exorcive of BSEE's enstng siovsiory ond reguilotory sutharity %o gromt SOOs,

0

Hi
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SOCy Sheuld Be Grented Now

For Gul of Mexico leases, BSEE prefers that operctors wait until lease expiration is mwminen! before
requestieg on SO0 snce crcumstonces may chonge that wil diminate $e need lor o swspension
belore the loase expives. That s not o slaktory kmitction or regulatory requirement, however. Rater,

BSEE's feving preference is guidonce embodied in NTL 2000-G17 that has o logicd! foundation lor
the types of wspension requests typicoly swbmitled by cpercton n the Gulf of Maxico. This context
and logic ere not eppropriate for the Alaska OCS.

The uncnlicipoted delays and wniqee Alatko Asctic OCS condiions howe substonliolly prejudiced
Shell's plr.m 1o sxplore s prospects within exising primary lease Serms. The current Smeframe for
the Boaulort prospecss & very short, olmoyt off leoses will expire in 2017, The circemstonce in the
Chukchi Seo is not substantiolly dilerent; Shell hos o portiolio covering sewerd! prospects with of best
wx chbrevicted drllng seasom befoce those leases expire. In boh the Beaulort Sea and the Chykch
Seqa, there has been o hissory of mubiple defoys beyend Shell's control. The Goverrment should now
we B sepension auhorty 1o provide Shell with recsonchle aiswance that Shell will be cble ko
complete wificient exploratory octiviies to make development decivons within iy porfolio. Tha
concem Is further compounded becouse there it ro amwronce that kture Arcic OCS lecse 1aies wil
Ol

Sholl is therefore requasting the cortoisty of o Bve-yeor wipensicn lor iy Aleske OCS porticlio, now,
-
1

v order %0 provedo r'r{rqp'm opportaty lor Fropet c:po clion of i por por folio, incl cmg wvera!

prospects of b gh nlerest, ond for whequent c:rno; =ort of arry commereialy vable discovenet

:)v:-(-()pc't.: $o Arcie Aloske OCS's p\Acn (.[.LI ONOrOus rasdrves 13 pu"}f i the natvonsd inderes!

» additcn o Heo oddticnal demettic ol end gos relcurces, Arche producton wil provde b v;é‘
paying and longterm jobs vonicont locd, Siate, and federdd lax end royolly revesues, end ¢ new

source of of for @ throughput tiarved Trons-Alcsho Pipelne Sysen

Conchnmwon

The shorterm suspensions Shel hos received o dote for the Alaskn OCS do not bagin %o ot ot ho
ol suffored resitng from court decisions ond ogency delays. In Shell's
circumitances, he toilisy of all the verious delays ond unonicipated circumsionces has prededed
ond (-ic\'y wil further thwort, Shell's ity o exerciie its lease ngNes ond proceed with explocaton
end develepment before most of those leases espire. BSEE has the outhority Jo gront suspensions, in
the scticnal interest, for the proper development of Shell's lecses, and n keeping with i obligation
lo act in good laith in its dealings with s counterparty Shell. Geanting Shell's SOO request now for
its Beoulont Sea and Chulichi Sea leases is endirely consistent with ond promoles OCSLA's purposes

exdend u* the ochuod u_*‘c,‘f\
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Exhibit 2:

Tim L. Robertson & Elise DeCola, Joint Agency Evaluation of the Spring and Fall 2000
N. Slope Broken Ice Exercises (Dec. 18, 2000)
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EXECUTIVE SUMMARY

During the Spring and Fall of 2000, a series of exercises were held 10 evaduate oil spill
response capabilities on the North Slope during broken ice conditions. The excrcises were
coaducted by BP Exploration (BPXA) 10 test he response taetics and strategies contained in their
contingency plars for their Nord Slope Operations. The exercises involved the deployment and
operation of spill response equipment in broken ice conditicas ranging from 30% to N% coverage
of the ocean surface 1o determine if the tactics would demonstrate effective recovery and 0
establish Realistic Maximum Response Operational Limits (RMROL) in the broken ice
emvironment.

The Alaska Department of Eavircamental Conservation (ADEC) and the Minerals
Masagement Service (MMS) provided prisary oversight during these exercises, with participation
from other Jocal, state and federal agencics, including e North Slope Bocough (NSB), the Alaska
Department of Naserad Resources (ADNR) and the US. Coast Guard (USCG), Each agency
dispatched persornel 1o partiGpate in the exercises as evaluators and observers during the two
:;cinuumo&. This report summarizes those obssrvations and evalaaies the outcome of

exercise trial o

The sprisg and (il trials were designed to satisfy conditions of spproval for the BPXA™
North Slope contingency plans, 10 addeess deficiencies documented during the Fall 1959 North
Skpe Resporse Tacties exercises, and %o establish a bascline for performance of open water
response equi and metics in broken joe conditions. The cutcomes of these trials ientified
Lvdtations in the broken ice response system and provided 4 baseline for equipment operaticns in
certain spring sad (] ke coaditions.

The trials established RMROLS for the broken ice resporse tactics tested. The orial
outoomes indicated that the response 1actic R-19A barge-based recovery system is valid in speing
see conditions of up 00 10% coverage, or up % 30% coverage if ice conditions fall within certain
peraeneters and ice maragement tactics are used 10 reduce oo concentrations down 10 105 at the
skimumer. The fall trinls indicated that B¢ RMROL s the fall is trace ioe coverage.

Many of the trial oukcomes highighted the need for additional testing or rescarch and
development 10 improve response eficiencies and meet the response plasning standard (RPS)
required by state law. The feadiags in this report identify key issues that maght be evaluated during
future trials. The report also sugpests several optices for revising the BPXA contingency plan to
comply with appiicable planaing requirements, and discusses other potential actions that may be
taken 10 address the limitations of mechatical spéll response techniques in respoading to o spilis
Suring broken joe conditions.

2000 North Slope Exorcase - Jomst Agency Evaduation Page i




JOINT AGENCY EVALUATION OF THE SPRING AND FALL 2000 /

NORTH SLOPE BROKEN ICE EXERCISES

INTRODUCTION

During the spring and fall of 2000, BP Explorstion Alsska (BPXA) and Alaska Clean

Seas (ACS) participated 1 a series of exercises designed 10 evaluate mechanical oil spill response
capabilities on the North Slope during troken ice conditions. The exercises tested the respoase
wetics and strategies coatained or referenced m BPXA's Northstar Operations, Endicott
Oponaticns, Predhos Bay Western Operating Area, Prudhoe Bay Eastern Operating Area, and
Greater Pot Mcintyre Area Od Discharge Prevention and Contingency Plans (C-plans). The
Alaska Department of Bsvircmmental Conservation (ADEC) has jurisdiction over all these C-
plans. The Minerals Management Service (MMS) bas yurisdiction over the Noethstar and Endicont
C-Plans. mwmmmsmmmmmmﬂmm

parscipation from other Jocal, state and federal agencies, including the North Slope Borough
(\SB).MMWtofNMRums(DNR)mthSOomM(USCG)

Purpose

mwdwmmsmmmmm»uumwm
cperation of spill response equpment, in beoken ice conditions ranging from 3% o 70%
coverage of the ocean seeface, The tests were wsed 1 determine if the tactics would demonstrate
effective recovery in these conditions and were also used %o establish Realistic Maxinsum
Limats (RMROL) The exercises were used 10 satisfy Conditions of
for the BPXA North Skope C-plans, address deficiencies documented by ADEC and

msmmmt 1999 North Slope Response Tactics excrcises, and establish a baseline for
performance of open water response equapenent and tactics i brokes ice conditions (as described

n the C-plans).'

The Speing 2000 response exercises were conducted in two phases, Phase 1, which took
place from July 10 - 15, 2000, invelved deploying equipment mdmmtoalbwqﬂl
mmmhm»nhhﬂncchﬂaﬂeﬂmmmwmm%tem
equipment. During Phase |, responders configured and installed much of the response equipment
required 6o cary out the exercise tactics, Federal, state, and local agency represcatatives, as well as
Mmumwmwnmmmmmmum»
be tested during Phase 2.

Phase 2 of the exercises man from Jaly 16-24, 2000 and coasisted of formal field trials of
the tactics and equipment selected for use  broken ice ol spill respoase, particulaly testing the

O

" ADEC and MNSS, 1999, *Alasica Department of Esvironmwmss Cosservation snd Niner| Managenest Service

Jowet Evaluation: Fall 1999 Nowth Slope Drills and Exercises Response Tactios for BP Explonation’s Northetar,
hmmwmmmmmwummm Uit and Groater Polet

Mcingys Area® This peport is sefened 0 hercis 2 e “DECNMS 1999 Evaluation”. Y
T Mivenis Masagement Sorvice, 2000, Memcrandem dated x 12, 2000, from Christy Bobl, ‘\)
Environmental Prosection Speciaiie, 1 Joff Walker, Regicral Fichd Operstioea.
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overall effectiveness of the R-19A barge-based response tactic a5 described in the Alaska Clean
Seas Techmical Manual (ACS T™M) sad cited in the BPXA North Slope C-plans.”

The Fall 2000 resporse exercises oocurred during the autumn freeze-up, which cccurred
durieg lase September and early October, 2000, These exercises focused on moonag and
lightering the response barge and testing the R-19A tactic in the fall slush ice conditions 1
determine the RMROL for equipment.

Background

In the fall of 1998, BPXA submitted 10 ADEC and MMS spplications for sppeoval of the
Noethstar Openations, Endicott Operations, Prudboe Bay Westers Operating Area, Prudhoe Bay
Eastern Operating Ares, sed Greater Point Milatyre Area C-plans.’ The Norghstar Operations C-
plan submissicn contaimed response scemancs W demanstrate compliance with the Response
Planning Stendard (RPS) for a production facility.' The response scenarios included a blowost at

a Northstar iom well 10 Beoken ice during fall freeze-up and spring break-up. These
Soenarios upon two peoposed recovery systems capable of deploying LORI
LSC-3 skammers 10 meet the RPS in ice conditions.

The BPXA submission also included the ACS T™ as a supporting document 10 describe
response tactics and resowrces. Response tactic R-19A in the ACS T™ specifically detailed $e
mp;adcmﬂm«mhph-dmymtamla.mmw
LSC-3 skimmers,

In Februsry 1999, ADEC appeoved the BPXA Nerth Slope C-plan applicaticns, with the
ACS T™ as a referenced document, imposing the following Coaditions of Approval relevant 5o
the RPS for spill response in broken ice conditions:’

»  Condition of Approval No. | required éhat BPXA Northstar Operations C-plan
demonstrate the respoase capabilities and deployment Smes for three response barges 10
as describod i the ACS T™ during beoken ice and frozen sea conditions.
Coadition of Approval No. | of the other BPXA North Skge C-plans required the same
demonstration of brokes ice response capabilities for two response barges.
+  Condition of Approval No. 3 for all Noeth Slope Coplans required that BPXA hold specific

exercises 10 assess and refine the capubility % execule broken ice spill response. The two
main clements specified in Condition 3 were:

- Test the LORI LSC-3 skimsmer in fall slush and deash ice conditions o
determine ins suscepaibdlity to freezing and clogging and its suitability foe
broken ke service,

Envirceenerfal Procection Specalist, w0 Jeff Walker, Rogional eral

* Becawne ADEC and MMS review confingency plans on differeme cycles, O ssbenission dates 1o cach agescy
w. The C-plarn were submined 10 ADEC In Septornber, 1994,

' As Sy AS 46.000.080.

*AS 46,04 9000kX2) and 18 AAC 75434,

TAS 460300,
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- Condact tests of the barge-based response system in fall and spring broken ice
conditions to establish its operational limits.

Condition $(d) foc all the BPXA Noeth Slope C-plass defined the beoken ice season for the
parpose of the other Conditions of Approval.' While exact dates varied for each plan socondag 1o
its geographac kocation, this Condition of Approval generally defined spring beoken oo conditions
a8 those which exist untd] the ice concentration remains ot Jess than 305 for a period of 48
continuous hours and for a dstance of 0.5 mles, as viewed in all directions adjacent %o the facility.
Fall breakup was deflned as the period commencing when the ice concentration remains at 30% oc
more for a period of 48 continuous hoars and for a distance of 0.5 miles as viewed in all diroctions
adjacent to the facility and peoceeding wtil the ice is aggrogmed and contyguous with shoce based
ice with an ice thickness of 18 inches or more in cach of the four cardinal compass directions
adjacent 10 the facility.

Fall 1999 Broken Ice Splll Response Exercives

BPFXA and ACS conducted the exercises specified in these Conditions of Approval during the fall
of 1999." During those 1999 exercises, BPXA mtended 10 execute Tactic R-19A from the ACS
Manual, 1o demonstrate the capability to respond 10 a blowout at a Northstar well

ing spring or falll beoken ice.™ However, due 10 weather constraints, the Fall 1999 exercises
sctually tested Tactics R-19 and R-17 from the ACS Manual, both of which dealt with open water
respomse tactics. Testing of R-19A was delayed because imitial ice concentrations were 00 low,
Unfortunasely, the opportunity fo test R-19A was never realized, as ice condinions progressed too
quickly 10 continoous coverage. nstead, the responders testod the ice-beeaking capabilitics of the
barge Endeavor.

ADEC and MMS observed and evaluated the 1999 exercises, and o January 2000 issued a report

(ADEC/MMS 1999 Evaluation) summarizing their observations. This report outlined severl

deficiencies that, in ADEC's estmation, amountad to violations of the 1999 conditions of appeoval

for the BPXA North Slope C-plans, These deficiencies, which provided the focus for the 2000

excrcises, inchaded the following:

»  The primacy sesponse barge, Endegvor, was not equipped to immediately deploy two LORI
LSC-3 skimmers s described in Tactic R-19A.

o The barge Beasfort 20 could not be effectively deployed 1o the spill site within 24 hours, 4
described i Nocthstar Operations because the support tug Aretic Tern lacked adequate
power 10 peopel the darge through fall beoken ice. As the Beawfors 20 is outfitted %0 carry
essential workboats, mini-barges, sad respoase equipmens, its absence indicated a sencas lack
of response readiness.

»  Shoals present near West Dock during the Fall 1999 exercises impeded the barge Endeavor
and tgs from being immedistely available for deployment offshore for response
mmmmmmwmmwmm
harges %o offload recovered liqusds st West Dock, as specified in the Northstar Operations C-
plan.

' Pending development of 8 moee specific beokee ioe monilering poogram.

* Septemiver §, 1995 20 October 20, 1999,

" As roguiond by AS 46040000 X2) and 1§ AAC 75.434,
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«  The Fall 1999 exercises demonstrated that the existing response basge systems did not match
mwmwwumuwwmwm
plans for ARCO's Pradhoe Bay Unit and Greater Point Mclntyre Areas and BPXA's Prudhoe
Bay Western Operating Area, Endicott, and Northstar,

The ADEC/MMS 1999 Evaluation recomanended that BP acquire the necessary egupment and
perform additional exercises to addross e deficiencies describad above, in order to meet the 1999
Conditions of Approval,

Compliance Order by Consent

On May 3, 2000, in response %0 the deficioncies noted in the ADEC/MMS 1999 Evaluation,
ADEC and BPXA entered into & Compliance Order by Consent (COBC)." The COBC built
upoa the recommendaticns in the ADEC/MMS Evaluation of the Fall 1999 exercises and
established a sumber of remnedial measures to be accomplished through e subsequent brokes ice
exercises to be held during the spring and fall of 2000. The COBC provided that drillling into oil
bearing strata would mot be scheduled through the spring, summer and fall brokes ice and open
water seasons unti] remedial measures were addressed and approved by ADEC. The

remeadial measares, specified in the COBC, relate 10 the 2000 deokes loe exercises: \

«  The Endeavor barge mvst be equipped with two LORI LSC-3 skimmers or equivalent * -
sikiseners capable of being immnediately deployed from the deck. These skimmers must be
deployed in the water and functionally tested. Two additional LORI LSC-3 skammers, o their
equivalent, with flotation, must be availsble for degployment from the BeaugGrt 20 barge within
24 hours, and suecessful deployment of these skimeners from the barge mest be

«  BPXA must provide adequate teg capabllity 10 power the Beaufors 20 barge so that it can be
mlxigéﬂ?uwim#mmwﬁeMMu

«  BPXA mast conduoct field testing %0 demnoastrate rapid aad effective offshore acoess at West
Dock for response vessels and barges. BPXA ssust also demoastrate the capability 10 officad
recovered liquids at West Dock in a manner sufficient 10 sestxin response operations and meet
the RPS in the approved C-plan.

+  BPXA must subesit C-plan revisions by Aprll 1, 2001, revising the Northatar Blowout
scenarios during spring and fall brokes ice 10 reflect the respoase equipment required under
Condition of Appeoval 1.

«  BPXA must condoct tesss of the LOR] LSC-3 skammer, or its equivalent, 10 assess ol
m&qﬁmhmhhmmmmmmwAmh
the

"' Comsent Opder No. 00-162.50. 1456 i the maner of Stase of Alaska, Degartment of Esvironmestsl
Comservation, Complaenace va. HP Explorsion (Almka), Ine, Respondest.

¥ Refer 10 COBC, page &, for these

' Refer 10 COBC, page 7, for thoss specificason
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+  BPXA must condect tests in Spring aad Fall 2000 w determine realistic downtime in various
e conditions and evaduate the effect of ice on skammner operaticaal time aad throughpet
efficioncy.

«  BPXA must prepare aad submit by Apnd 1, 2001, documentation to evaluate whether or not
the North Slope resposse equipment, including vessels, repeesents best available techaniogy
for spill response in spring and fall ice conditions.

2000 Exercise Objectives

The 2000 Neeth Slope Broken Ice Response Exercises were designed to address the deficiencies
identified in the ADEC/MMS 1999 Evaluation Report, 10 satisfy the COA and %0 address the

remedial measures peescribed in the COBC. Key objectives of the 2000 exercises included the
following ™

+  Todstermine the realistic maxemum response operating limitation for the execution of tactic
R-19A in increasing ice concentrations by sacertaining the upper Nmit of ice conditions for
the effective deployment of skimmers, workboats and boom systems specifiod ia the tactic,
Specifically, to determine the cecumstances under which equipment and vessels cannot be
used for recovery operations i variows ioe conditions,

+ To determine the maximum response operating limitations of the R-19A tactic when assisted
by ice management” using feld testing techniques for managing ice in onder 10 roduce the
ioe concontration below the RMOL of tactic R-19A alone.

+  To demonstrate that e barges and equipment oa the barpes Beaw@rt 20 and Endegvor are

+  To demonatrate tug capability to power & fully aden Beaufors 20021 barge so that it can be
mobllized for offshore response in broken ice.

»  To demonstme raped and effective offshore access 10 West Dock for response vessels and
barges.

«  Todemonstrate the capabelity %o lighter a fullly laden berge %o a shore-based facility,

o To conduct fencuonal tests for the LORI LSC.3 skimmner, or its equivalent, in slush oe
brash ice 10 determine its recovery efficiency.

«  Toestablish a baseline st of &tz indicating the effectivencss of this response tactic and its
associated equipment in varying brokon oo conditions,

Performance standasds and test protocols for cach of the objectives are descridod i greater
Jetxil in subsequent sections of this report,

" Note that formal cacrcise objoctives were rever ofSicially foerralized by the ageacies and parthopants pror o the
ovorcisos. Wil the eveeec dowigs toam dd develop o list of tests 10 be performed and the prowp peoerally
socepied thes List, [t was never foemsally apperoved as 3 st of cbjectives. Marcover, in the spin of tene betwees
Be final exercise plenning moeting (May 22, 2000) and the Jaly trials, the structere and schodude of the taats 1o be
petformed devimted from the ariginal Bst drafed by the design team. ADEC amerts hat scveral coats that 2ad
teez pricnitived by the deparntzent wese oot actsally included in the fimad soope of exercises parformed

" Jos muragement is not incleded s pant of $he K-19A Tactic curseerdy chad in the BPXA North Slope C-plans.
BPXA inccrporsted foo mazagement 1 broken ice cosditions % meet Be ADEC C-Plas Condinoss of Approval.
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OBRSERVAITONS

This section summarizes the observations sade during all suges of the Spring and Fall
2000 exercises, and the curcome of these observations relevant to the exercise test criteria aad
coatingency plan Conditicns of Approval (COA). The informaticn in this section was collected
crther through writien notes and reports or verbal interviews.

Table | lists the exercise pasticipants whose observations were used %o compie this
section

Scope of Trials

The scope of tests during the exercises incorporated most of the cbjectives listed i the

Istrodection to this report. However, uum»momnmumm
there is no one definitive of exercise scope and cbjectives, By

the list of objectives in @ Introdection to this report, which reflects rmnuotwmma
MMS, & genenally consistent with the scope identified in ®e Protocols, ™ e list of objectives
devekped by the exercise design team, the COA, and the COBC, The magor differences among
mumm-mummmvummmmm
Orprizatices.

Spring 2000

O Accordiag 1o the Test Recording Protosals published by Alaska Clean Seas,” the Spring
2000 exercisos were plansed 1 include the following trials
«  Exercise tactic R-19A, inchading transit, deployment, skimming, and ice mazagement
components;
Maneuver the mini-barge through beoken ioe]
Push and tern Beawfort 20 barge through broken ice;
Test communications and aircraft support for vessel access to a spill site;
Tenawdnm-oundmddw«y
Mobilize a
wmm»wmm
Test ice and weather forecasting.

Y Alswka, bac “Speing Ton Recosding Protocols, Year 2000, Alaska Neorth Slope,” prepared for Alaks Clean
Seax, Xy 10, 2000 snd IT Aleska, Inc., “Duts Recorting Protocols for OV Spil Respoens Equipences Tesss,

= Alaska Beaufort Sea, Pall 2000.* prepared for Alesiks Clean Seas, Ootoder 5, 2000,

\J “IT Alaska, Iac., "Speing Test Recording Protocols, Yes 2000, Alasics Nerth Shope,” prepared for Alska Clean

2000 North Slope Exercise « Jomt Agency Evaluation Page &




Table |. Key obsorvers 8t e Speing and Fall North Slope Broken loe Exercises.

NAME AFFILIATION ROLE DURING S
__EXERCISE
Otnervers
ey Bobl MMS l % recorder hf
ADNR pecorder
o Lﬂg — recorder CF |
= e T
M ‘ngm'!w:.l-! USCO Data recorder F I
Nad Arey N5 L Observer :
Gury Folley : Observer
L Mike Mesgsr Obwerver P
=T : — :
sruern
Robert Watkins ADEC Obwarver :
5ot Tiermes : Ctmcrver r
Ted Maocee Tﬂg Observer P
P
o ek ADEC, Qtgerys i
2of1 Coma ARDEC Observer
ADECT
Stark Observer
T — Qhutrver
|__Clars Cooshy LAREC CRasrver
| BEXA Exacsise Cooedinaor
i %;—-%"EE"
T
: LNSB Joo and pee tecosder
[ et Pt BEXA_ s oo
Calladas ' Cé: Obtnerver :
T o A Fuirwewher Joe A _{J#
e m—”‘-——m” I~ i
;
; I s Obwerver | 4
T rastces for Alasics Observer
Er.a Miller Arctie Cotnectons [ Ohwerver 2
Shana Kane I Alssks, lnc _E&_]—__'

A TFT in this columes ndicaties that Bhe observer was present fall-time during the Spring exercises; a *I™

indicates the obocrver was pessent for some, b not i, of dw days that the thals were condectad.
A F* in this coluren indhcaiens G the observer wis presenst full-time during the Fall axmches. » "7 Iadicates

the chacrver wan for sorme, bt oot all, of e days that the triaks were condenad
® Noeo that ADEC cbecrvers were rotated theooghoot $he eacrcise penind.

2000 North Slope Exercise - Joint Agency Evaluation

Page 7




@,

The Fall 2000 Exercises involved operating & barge-based containment and recovery task
force in newly formed sea ice is the Beaufort Sea near Prodhoe Bay and Northatar Production

Island, The Fall 2000 Test program was plarsed % include the ing trials:
- Determine the oporating hssits of tactie R-19 workboats, skimmers and boom sssocisted
with freeze-up e conditions™

- Measure R-19 oquipment down-time associated with freeze-up ice conditions;™
- Demonstrate the capabiity to maneuver a laden darge to the offloading point/floating

dock;

- Dessoostrate the laden Beawfort 20 offload pumpeng rates;
modificatioas 10 e hydraulics; and

«  Demcastrate Be Bay Boat sideamonated LORI skissmers coeld be operated with a
scparate power pack.

Exercise Schedule

Spring 2000

The Spring 2000 tests were beld July 10-27, 2000 in Beaufort Sea waters from Prudhoe
Bay northward to the Arctic pack ioe. The period from July 1015 was devoted peimarily to
assembling oquipmest knd providing training 10 responders and observers.” The remainder of the
exercise period was devoted to trials 10 measure the operating limitations of several types of cn-
waer equipenent i broken joe

During the rials period, the schodle snd soope of cach day's activities were determined by
the Task Force Leader based on assessments of ice conditicns. The availabality of broken ice
affocted both the test schodule and the daily objectives.® Exercise tests were only performed when
the Task Force Leader determined that *ico targets,” beoken ice conditions appeoximating a
specific percentage of sea surface covernge, were appropriate.™ The Spring 2000 test schedule is
summagized in Table 2,

¥
7

. “Diata Recoedisg Prosocod for OV Spill Resporne Eguipment Tests, Alaska Beaufort sea, Fall
prepared for Alasks Clean Seas, October 5, 2000,

Alasia. Inc., "Duts Recording Protocel foe Ol Spill Respooss Equipment Teuts, Alsska Beaufert sea, Fall
prepared for Alasks Oean October £, 2000.

Service, 2000, Memorsndum dated Septersber 12, 2000, from Christy Bokl,
Eavironmental Peotection Specialis, 10 Jeff Walker, Reporal Supervisor Field Operations.

T Alatka, Inc., “Spring Test Recosding Protocols, Year 2000, Alasks Nosth Siope,” prepared for Alwia Clean

i
S
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Table 2. Schedule of Spring 2000 tests.™

DA

MAJOR ACTIVITY

Sy 10-15

Equipment

obsorver Fasslanzation with and tactics.
Timed trials of fully deployed R-Iakm%hmmlu

noeth of Prudhoe Bay.

mnbctmpupmmwmnbly Responder and

Mini transited = broken ioe.
maﬁl;&mai-mmma 150

Arctic Endeavor
minhﬂmiee.

Mimi

transits contmuod Laden

Arctic

H&oqncgnddbob«gbnmmﬁtw Crew

advanced with R-19A task force

meumam Helcopeer guided the tugs
leads = ice.

limitataons foe aircralt

descnbed eavironmental
of task force.

The Fall 2000 excecises took place in late September and early October, 2000, duneg the
period of fall froeze-up. The Fall 2000 test schedule is summarized in Table 3.

Table 3, Schodule of Fall 2000 tests,

T DATE | MAJOR ACTIVITY
msmumhazz- Moceing Beawiors 21, Pumping 1ests and Lightering

[October 9-12 |

Exercse tactic R-19A in Fall slush ice conditions % desemeuine
RMROL for equpment and measure down time caused by vanous ice

concomtrations.

Overview of Test Criteria For Trials

Spring 2000
A design team,

of representatives from ADEC, ADNR, NSB, USCG, ACS,

QmWMmWARCO.WS.MBPXA.mMnmm»&WM
trials to sdentify the major tests 1o be conducted dunng the exercases, According to the report of
the exercise design team's final meeting, hedd May 22, 2000, eleven major tests were to be

T IT Aasica, Ine., "Of1 Spill Response Equipment Tests in the Alsks Beautfort Sca, Spring 2000,* prepared for
Adssks Cleen Seas, Ooober 17, 2000,
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conducted during the exercises. The purpose and scope of these teats set forth by the design team
inchuded the requirements established i the contingency plan COA.

1. Deployment of the R-19A sactic bn various spring ice conditiony.

The parposes of this test were defined &8 follows™

* Detenmine the ability % deliver support onaft offshoce.

*  Desermine when the configuration msst move from paraliel 1o tandem and if ice
consentration is the only coatrolling factor.

*  Determine the Spring RMROL for the tactic and which componeat(s) establish the
Timit,

* Test the ability of the syiem to mancever through small and large position changes.

¢ Measure the time to deploy the system from time underway 10 fell deployment.

e Measure downtizne in 12-hour utilization demonstration.

2. Use the Nghtering berge (Beaufort 20 ov Beaufort 21) fo test the access fo designated
offload aress.

The purpose of this test was 10 determine if the lightening barge, fully Jaden, can access the
mooneg srea, xad officad its contents in sufficient time to mest RPS. .

3. Ice management using vessels to move large ice floes away from R-194 and wsing
various sechnigues and mamewvers 1o prevent ice from emtering the boom.™

The purpose of Sis test was 10 determine what factors limit the operation of the ice
management system and %o develop and improve leckaiques.

4. Move the mini-barges between the detached units and the large support barge in
various broken ice conditions.

The purpose of this test was 10 determine the average spead ia which bodh laden and
wladen mimi-banges could transit an area i various conditions 10 establish or verify RMROLs.

. Transit the unladen barge Beaufort 20 throwgh spring ice condivlons with nvo fug
configurasions uring the River Class Tugs and owe Point Claxs Tuy.

The purpose of this fest was 1o determine the ability of the Besngforr 20 to maneuver in
leads and 10 determime the ability 1o push its way through various concentrations of wisd driven
twoken ice. ADEC required that s test take place over a 12-bour time period to demonstrate the
Copotelity 10 Sl OPEratioes.

® Exarcise deugn team seport dated May 22, 2000, asd Condison of Appeoval 3(b).

* 1t s imporant to note et the loe Managoment peocess is ot incdaded in the R-19A tictic cumently in place n
fhe ACS Techmical Mansal.  The concept of e rasagemest wis introdeced dering the planning mectings for the
mymmmnwnmmmummwmuum
brokes sce drills.
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6 Transit the barge Endeavor through spring ice conditions. ()

The purpose of Bis test was % determine the ability of the Endaaver to maneuver in leads
ywmuaw»mmmwmmmamaimmu
ioe.

7. Demonstrate fleld support using variows small craft to deliver personnel and
Wntommmmlnmwmdﬁvuw scene.

The purposes of this sest were defined as follows:

*  Demomstrate the ability to swap out a full Nt over a S-hour period.
¢ Bvaluate the change out plan and demonstrate the ability to deliver spare parts offshore.
*  Test a surprise spare part delivery from on skpe supplies,

& Eveluate command, controd, communicetions end aircraft spotting,

The purposes of $is test were defimed as follows:

Determine what factors limit the use of spotier aircraft,

Develop the stelity of spotier aircraft 1o divect task force 1o osl splll site.

Test the ability of spotter aircraft fo direct task force through leads.

Test the ahility of spomer ascraft 1o conduct video surveillance and deliver video.
Test the ability of shore based communications %0 communicate with the offihore task
force and o dediver information from an Emergency Operations Center (EOC).

9, Support the spring exercise by providing apprepriate Meteorologicel and Ice
Monitoring and Forecasting Services.

The lessons leamed from this evolution will be used to finish development of a response o and
weather forecasting and monitoring system. The coverage area for & general manne weather
focecast will be the entire Prudhoe Bay region. Joe observations and e trajectony analysis and
reports will focus on spocific 1est sites between Endicont and Oliktok. The design team provided

the following paramseters for testing this evolution:
*  Provide a qualified on-site ice observer 10 provide routine weather and ice briefings %o
Project Command Staff during testing. The ke Observer should have experience on
the North Skpe and be familiss with weather pattems and ice bebavior within the

Coverage Area.

*  Provide products and services to support ioe monitonng and ice and weather prediction
during the trials, as follows:

*  Durisg the week leading to beeakup: daily forecasts with the latest projections on
expectod] break-sp based on the detersorated condition of the jee, cumulative thawing-
degree days, forecast winds, and aerial reconnaissance to produce maps showing
substantial cracking of the fast ice,

* Leading up to the date of the Spring Exorcise: regional ice data with duily map products
of latest ice conditions and expected changes in the next 24 and 48 howrs. The decision
from the Command Center regarding $he initistion of the Spring Exercise will depend
Mmfa&upﬁunﬂmhﬁmwmmhdby

N
\/

N
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* Duning the festing program: daily weather and ice forecasts by 0600 the moming of the
tests, The lce Obtserver will be om board the tugbarge %o provide ice coversge
determunation.

*  Aspan of the post-analysis of the Spring Exercise: Contractor shall docament the
dm;meaﬁm(gp.umﬁoedu)uuomdmmw

e

10 Activate the hovercraft as requived by the Conditions of Approval for the
Contingency Plans,

The peepose of this fest was 10 ensure the hovercraft is ready for use within 72 hours.

11. Test tactic R-17 as @ subset of tactic R-194.

The purposes of this evolution were as follows:

*  Test the mancuvembility of the skimming system in varioss coaditicns of broken ice
% detormine wiat 5o coverage Rmits the use.

* Determine the ability of the small boats 1o release ice that is caprared in the boom.

m.uhotuhim;mnmduumdwmmmudlkto‘
ice on e equipment”’s cperational pencds. These questions address several planning assumptions
anmmmeMdem
plans. The assesuptions involve boom length and siammer type in tactic R-19 and the affects of
ice in Variable 15B, “Guidance for Preparing Marine Response Scenarics,” that are described in
Volume 1 of the Alaska Clasa Scas Tochnical Mazual

Tests undertaken dunng the Fall 2000 trials sxcioded the Rllowing:

1. Text caopability 1o maneuver @ laden barge to offlowding point,

The parpose of this test was to demonstrate the abality to transit 2 lades barge to the short-
torm docking poire, which will be in use for the next 3.5 years. This test will involve both the
laden Endeavor and the kaden BeawGvt 2027, xnd will test Sty ability to carry out the aliecnative
(shoet-serm) lightering plan 0 dock near STP. memudtommm
laden barges are sble 10 access S short-tems docking location ™

2. Test copabitity to afflood @ laden barge,

The purpose of his test was 10 demsoastrate the sbdity to offload a laden barge during fall
freeze-up condtions. The following parameters were identified for s tese™
e  Demonstrate the capability to manage officaded fluid as past of the COBC test.

® Writien corresposdence Between Mr. Robert Watkins, ADEC, and Mr. Nick Glover, BP Explorstion Alaka,
mwlzmus’mu 2000,

Writien commesposdence Setwoen My, Robert Watkies, ADEC, and Mr, Nick Glover, B Exploration Alaaka,
dated Septomber 12, 2000 and Septemmber 25, 2000
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Test the capability to offload at a 4,000 basrels per hour rate.

Use seawater 10 demonsarate barge offloading, but also perform smaller scale
cosulsion lightering and pumping demonstrations 10 assess pumping and disposal
capabdity mtes of a viscous oil emulsion in fall freexe-up conditions.

Simulate barge offload 10 vacuum trucks, tanks and a constrecied pit 1o gauge oo-
shore transfer rnes for recovered fluids.
Test shoet-terms plan for barge docking near the STP.

Inchude the barges Endeanor and Beauforr 202/ in the tests to vendy the capability
%o sustain of fload rates that enssre the siorage capacaty of these throe barges is
adequate for RPS.

X Test R-19 barge transit,

The purpose of this test was 10 exercise different combinations of skimmers and boom i
various ice targets. The Solkowing parameters were identified for this tese™

Each R-19 barge transit trial would exercise cne combination of skisners and .
boom in one 1o theee ice targees. A transit s dofined by s starting and ending
Iatitude, kagitude and time. A trial begns and ends wpon the announcement of the
Task Force Leader or the Exercise Coordinamor, Trials will be conducted only as
peet of a foemally defined tramsit.

In the carlier trials, the booms will have of 1,500 feet and a pair of weir
skimmers will 3¢ deployed. The booms will then be shorened for a senes of
tmials. A third round of trials will involve the longer boom and the pomoon LORI
skimmers, The last round of trials will mvolve shortened booens and poatoon
LORIs,

The Task Force Leader was designated 10 select the joe targees for the task foece
transits. In the trials, the task force was 10 transit in an oil containment and
recovery mode. The mode shoudd mvolve:

* an R-19 configuration described in the ACS Technical Manual or a plarned
madification;

¢  spoods thal maintain boom conformance with nisimal entreinment (1.2, <0.8
knots); and

*  boom sweeps 0.25 to 0.4 of the boom length.

When ice clogs the pomsoon LORI hopper, the warm air pleaum is 10 be used to
loosen tad remove e obatructing ioe, The sidenemer operators could also use
water spray to remove obstrecting ice from the poatoon LORI and the 1L.SC-3
LORI,

YIT Alasica, Bac., "Dama Recerdieg Prosocol for Off Spill Response Eguipment Tests, Alugka Dewnfon sea, Fall
2000, prepared for Alska Clesn Seas, Ocaober 5, 2000
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. Transits will bave lengths of 1 NM, However, the Task Force Leader may
exercise discretion to shorten or lengthen transits 10 Sarget sppropriate we conditions
and concentrations. Changes in transit length may also be made 10 avoid sea
surface conditions that fall cutside the testing taepets and 1o take opportunities to
collect more data %o felfill an odyective.

. To reach ioe target arcas, Iwo tugs can break a path through solid ke with the barge,
However, a single tug will push the barge in ©e trial tansits,

4. Exercise R-17 Bay clasy workboets witk LORI skimmer.

The preepose of this test was 10 exercise a pair of Bay Class workboats with a J-boom and
a LOR! skimaner in the detached configuration described in Tactic R-17. The Sollowing
parsmeters were defined for this test™

o The Jead workboat will use a skiseser Bt is plumbed iato the vessel’s bydraulics
with adyestments to better isolate the skimmer's power from variaticas (n the
vessel's power domsands. The configuration wall transit up to three K0 targets,

*  The detached J configuration, which is not part of the R-19 task force, will be tested
independently of the barge systems. ks

*  The tests will inchede a Bay Boat catrying a power pack tat operates the skimmer
hydeaulics independently of the vessel hydraulics. ™

£ Mentlfy dovwntime and operational limits.

The purpose of this test was to identify the operstional time and downtime for the
equipment in various ico conditions. Downtime is defined as the period of time in the counse of
the trial during which a plece of equipment 80 Joeger operates in & mode suitable 1o contain or
recover ail. Downtime indicates the operating Yimit of the equipment. The kow cnd of downsene's
range is zev0. Downtime is 2ero when e equipesent remains in modes capable of contaming or
resoveriag oil @eoughout the trial.®

6. Categorize ice conditions

The paspose of this portion of the exorcise wis 1o calogorize ice coaditions by percentage
of coverage within the boom containment seea. For the purposes of this trial, ice conditions were
described as follows:™

o  Trace amounts of grease ice: Condition 1.
*  Nilas or thin, new and young icu: Condition 2,

" IT Ak, Inc., "Daca g Protocol foe Ofl Spil Response Equipmens Tosts, Alaska Beaafort sea, Fall
2000," peepared for Alaska Cleas Oceober £, 2000,

Corert Osfier No. 00-162-50- 1454 in the matter of Sate of Almks, Departraest of Exvirooments)
Conservatios, Compleineen vs. B? Explorstion (Almka), Inc, Respondent.

1T Almka, Inc., “Data Recording Protocal for OV Resporse Equipment Tewes, Alaska Beasfon sea, Fall
2000,* proparcd for Alasks Cleas Seas, Ociober 5,

T Almka, Inc, *Dats tag Postocel foe ONl Spid Response Equipment Touts, Alasks Bessfont sea, Fall
2000, prepared for Alsska Clean Octcber §, 2000,

¥
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*  Slush ice: Condition 2.

*  Transient ko conditions and cocurrences of open water caused by wind of 20 knots
or greater: Condition 3.

*  Stable, fast or consclidased ice: Condition 4.

Observations of Exercise Trials

This section describes the activities that occurred during both spring and fall exercise sessions, in
cheoncliogical ceder,

Spring 2009 Sexions

July 10-15: Iniviel preparetions and equipment assembly.

The first several days of the exercise were used 10 manafictre and prepare oguipment and
10 test geay, prioe % the actoal exercise trials. On Jaby 10, the barges Arcric Endeavor and Beaufort
20 were froed from e shorefast ice.” ke deflectors were fittad and the bay class boats practiced
shunling trough the ice.™  Responders practiced deploying the booms and LORI skiseners.
Data recorders were given overviews of how basic equipment functions and were traimed i the
use of data recording sheets.™ Several ice surveys were conducted 1o assess ice coverage in the
vicinity,

Daily debriefs during this peniod focused on identifying equipment and systemns that
required additional refimessent peior 10 the beginning of the trials. Some of the issues identified in
mmwumoﬁummmmmwmum
trials.® They discussed, for example, the 10 adjust the gap between the Ro-Boom, Broken
Ice Deflector Systemn (BIDS) and LORI-mounted boom 0 it fit better bebind the BIDS, enabling
it 1 caich moee oll when not releasing soechunks.

On July 13, & Arcvic Exndeavor maneuvered with its i3 BIDS and floatssg LORI
deployed, 10 test the barge-mounted recovery system (n ice.” The system was cbserved to handlie
ice chunks up 1o appeoumately the length of a “Volkswagen® bug™, with a thickness of 2.3 feet.

" Ted Moore, ADEC, Observer notes, July 10, 2000,

" The ice deflecton reguired re-desgn in order 10 perform as istended. On Jaly 11, the e deflectons were removed
from the Eedeaver so thee the rear sopport arm could be sodesignod. Refiming and testing took place over e
counse of the 1% and the 12%. The fint tents of the retrofitied e were performed lute 21 right on the 11*
open water conditions.  The following duy, all obeervers were sble %0 inspect the improvemnents 4o the ice
Sefecrer, arhiagh only the pon sido was inssalled and praceced that dey, The starboerd side was commpleted and
Sermomstrated later. Techescally, the Dasjes were 50t sesponse ready unsl boh ice deflectors had boos matalled
Clars Cooslyy 28d Jeff Corn, ADEC, Observer nones, July 11, 2000 and Kirsten Balland and John Beows, ADEC,
Obsarver ssport, Jaly 12, 2000,

" Clara Crosty and Jeff Cons, ADEC, Observer motes, Jaly 11, 2000,

* Kirsten Balland and Johe Drown, ADEC, Obscrver seport, Jaly 12, 2000 See alio sebsoguent Sscussions
regaeding Tectics R-19A and R-17 i he Observations section of this repost.

“IT Alasks, dec., "Oil Sprll Resposse Equipment Tests in e Alaska Drsafort $ea, Spring 2000,* prepared for
Alsks Clean Sees, October 17, 2000,
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wmau‘a—uma«mwmmmmummmm
out of the water,

On Jaly 14, the starboard BIDS 3ad pot been manufactured yet, so it was not yet ready for
placement in the systema. The defloction brackets on the Endeavor s hall sl rogaired
strergthening ®  The day's activities focused on crew trainizg as responders praacticed boom
placement in front of the LORI skimmer, Observers zoted that the boom attachmest point to the
Endeavor wis causing the boom 0 be held either 100 close and above e water or 100 fir out from
the side of the barge %o direct oil, if any had been presest, into the skimmee.”

On July 15, the last day before the sturnp of Bhe acomal trials, 2 test run of the complete R«
19A configumnsion was conducted in open water. Boom placement in front of LORI Skimmer and
the borizortal bracing on the ice deflector was practiced, with ice contizuing to lift the boom and
reduce encounter mates * The barge did encounter ice pieces, and smaller floes (up to 10x10 feet)
hit the deflectior and were moved aside as designed. Larger floes wert under the boom near the
Magmwumdma«ﬂmwmmmmw
with it

“ In tiis ciie, 2 40 by 3 piece of ice “wook out e to-boom, demied De lower bar of the deflection bracket sad
lifted the skizemer out of She water sbout 3 foct,™ socoadiag 10 Kirsten Ballard snd Jobn Brows, ADUC, Observens

“ Essentally, coly & very saoow raage of xioes sad shapes of ice were able 1o pass Grough the sysem withost
casing daugoion or dumage. Kirsten Ballaed 32d Jobn Nrows, ADEC, Obscrvers Report, July 13, 2000,

i
E
;
4
:
:
g

presence of ice may be considered as coe ndication of e probably movemest and scuvity of ol oo the wiser, s
e has 3 similar booyancy to most orede cils and Be movernent of ice, during both the spring whes il i e small
pioces xnd Be Dl when i s "prease™ koo, approximass the presence of ol oo the wakee. Kiestes Ballasd,
iterview with selhoes, October 25, 2000,

* See discumicn in footacte 46, regarfing suppesiions aboun odl bebavior iad “escountor maes” dering the tmals.
All discusmons of o behavace (costsmmest, encousier riles, ¢C.) are Msad 08 AFUMEG0S B0 PO ofl was

gll- e trals.
Tom DeRuyser, ADEC, "Obwarvatioral Report for Jaly 15, 2000 *
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July 16-20: Timed trials of R-194 Task Force transiting brokew ice,

On July 16, trisls of the R-
19A task force were conductod in
trace 10 10% ice conditions. ®
Theee were probloms with the
boom system due %0 4 number of
factors. As had occumred durning
the first phase of the exercise, the
approximatoly 20-%oot gap
between the Ro-Boom and the
barge allowed both ice and
presumably o to escape. * ke
also went under the pilows of the
Ro-Boom. The honizontal grales,
a the waner Enc on the BIDS, were
blocking sarface flow and
diverting ice and waler along the
deflecior away from the skammer
The boats towiag the boom also

had trouble keeping the J-shape Figure 1, Photograph showing gap between the Ro-

- £ S
configuratioe since 1ce avoidance Boom and barge, which allowed ie 1o escape
made easintyiniog & constant

course &xfficdt

Ovensll, the systom experienced periods of sigeaficantly roduced efficsency during this
day's operation. A couple of the operational problems noted carlier had yet 0 be coerected,
Specifically, the stabiliziag horizontal basy in the BIDS had not yet been modified to allow the bar
t0 perform property as a deflection barrier.” Also, the problems wigh loss urwn'.nm-'v:m through
the gaps between the Ro-booms and darge, as described above, had not been fived. ™ ACS did
address one problem by fixing a line 10 the upper poirt of the Ro-boom end cap 0 that the boom
condd be flippad over 1o release ice®

On July 17, the R-19A test continued in arcas of higher ice concentrationd. e estimanes
varied from 10 - T0% over the course of the day. Observers had differing opinions on ke
concentrations, underscoring the vasiability of ice concentralions hased on when and from where
Be ice wis viewed, There was gencral agreemserns that R-19A tactics were largely unsuccessful o
concontrations where ¢ was not manaped %0 concentrations of 10% or beiow at the skimemer
take. The R-19A system was generally overwhelmed, even with active ico management, when
o concentrations excooded 300%™

* lce condentration eotrales doe Anmotiied in observanions by Steve Pomer of $ L. Ross

* Miserals Masagessest Sarvice, 2000, Memorandam dated Seprember 12, 2000, Som Chrusty Boll,
Eovioosmencal Protocson Spocialiee, %o Jeff Walker, Regioasd Seperviser Field Opeestions

* Nike Mgzgor 308 Soot Tiernaz, ADEC, Observexs Report, Jaly 16, 2000

¥ This was due %0 & schedulng problem with welders thae day

® Make Musger iad Soxt Thermaa, ADEC, Observars Repart, Jaby 16, 2000

¥ Kras O'Cormie, ADNR, Observer u:lm from July 16, 3000

* Christy Bobd, MMS, November 26, 2000,
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Popeorn was scamered on
the water and used 10 ssmuiate the
movement of 0f] through Be
containmert sysiem. |he popcorn
wis used 10 determine wiether oo
would make 1t from the J-boom
pocket, past the BIDS, and 200 the
LORI brushes. The fint popeomm
et confirmed that the BIDS grate
at the waterline deflectad popoom
away from the skimmer.™ The
BIDS was then raised 80 that here
WaS 20 grate at the waterline
Subsequent popcon Lests
nerformed showed that the BIDS
defloctod ice but allowed popooen
20 enter the skimmer setwp. The
majority of the popcomn moved
through the grates and reached the
sommer (ntake, hough some was
sull defected away from the
scimmer. ™

: Fhotograph showing first popotm o8t where
the grate on e BIDS deflected popoom past the
skimmer

Figuwre 3. Photograph showing second popoom 1es, after
e BIDS was raised, allowing the popoomn %0 reach the
ssimmer

" It 1 tmportazt (o pode that, duneg the Seat sl the popoom wias placed on the water iasude ® Soom, and
therefore doos pot provids an sccursie extzrade of & recovery ate e the sysiem as @ whole
* Kt O Comnor, ADNE. Obscrver notex from Jaly 1], 2000
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et i ; During the tests on July 1X ice

— .

" L A a was sllowed o freely enter the
boom area with no ice
masapement, loe Howed undes
the port side boom causing it to
WSt &t Jeast three rotations,
resuking in faakee of the
contadnement system.” During
similar tosts on July 17, &e
starboard Ro-hoom also became
entangled with ice and was
damaged *

Spare parts delivery,
repiace oquipment that had boen
damaged during the trials, was
successfully accomplished on July
17 aad July 19

Figure 4. Photograph showing boom failere due W ice
flowing under the boom

On the 19%, & different type of conzalnment booen was tested decause the exposed tension-
chain of the Ro-Boom had been observed % be hanging up oa the ice when the doom was nding
over ice, causing the boom 10 kee contact with the water suefice and thus reduce efficiency.
Nordam boom, with the tension chain enclosed, was tested in place of the Ro-Boom, Observers
noted several peoblems with the Noedan boom. The rough surface fexture made it moce difficult
to slide over the ice; the bridie-Comnecior tore when ioe accumuiated s (e boom, and a1 least one
of the “plllows™ had holes.™ Half of the holed pillow sank below the water's surface but the boom
rode vertically insead of lnyiag on its side as the Ro-Boom had doae.™

" Seor Tiessas, ADEC, Observer notes, My 18, 2000

N Kna O'Cossce, ADNE, Ofserver notes froem July 18 2000

*TSete boles weren't repaired Secause $ie oquipescal 2ad already Do deployed ad 2 would aot have deen time
efficient o have pulled ther= from the water. ACS shio had seplacerment booen avallable 10 25¢ 23 & Dadkep. O2e
reprosentative of e North Sope Borough soted that the conditon of e pdiows is relevast Bocause it ceflects &
sate of disrepalr that was observed foc some of the egepment. [t was not matenal © the mcoms or fadhae of Be
exercise. Repecsenivives of ADNR s USCO disagree wih ths posnt, bocasse thoy MW B0 eVviGence 10 sappost
ol

Johe Kotals, Joba Boown, Soot Tierman and Kesten Ballard, ADEC, Observer notes, Jaly 19, 3000

" Kns O'Comace, ADNR, Observer notes Juldy 19, 2000
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The wiklth of the
containment swath, or the distance
between the two lead doats pulling
the boom, vaned feom 0 1o 200
foet a5 the boass mamcuvered o0
avoid ice. Vanation in the sk
width &5 expectod for this tactic
bt makos 1t &Hcul! 0 detennine
the ool encounter rte. Overall, the
AVETRRE SWALE widdth was less than
expected by ADEC for this

K

’.’1 hfls 100 ¥
complacations wih the
SOMMNMEAE DOOMm, OMLrvers also

noted probliems with the
siamenag system. On the port Figure 5. Photograph showing the two lead bosts closing
ade LORL both boomlets Bad e boom swath 10 avoid ice Coalasmens

p— - . p——— y
M CUE 1O AR IO enCounter. e

) SAESC mMunde

w0t CONNSCIOT plates on two

of the skimmers als0 bent bocause
Of 10e enoousters, and sevenl
obsorvers felt this could create
peoblems while changing the
booth of could Cause damage to
the skimmers themselves ™
However, ACS reported that they
dad extra skinmmer ‘\mm svaslable
or use ol necessary.

OUn July 20, additional tests
of the Arctic Endecvor with the
BIDS and LORI skimaner
deployed iadicated that iKe picces
longer than 20 feet lified the boom
and freguently obstructod the
BIDS ™ A cooedinated 180" turn
Figure & Photograph showing torn boomlet skart, due to while kecpieg in R-19A foematon
e was attemp! cn, but was n
saocessful™ The maneuver was

ADEC s expectazons were based oo the asuerptions pestented (2 e c-plan scenatios and the desorpnons (n
the ACS Tacncs Manaal  Robert Wadkone, ADEC, peraonal comamtezacatyos, Novessder 11, 2000
* Jobe Kotela. Jotw Brown, Scot Tiersan and Kirstes Ballasd, ADEC, Observer sctes, My 19, 2000

Ken O Cernrer. ADNR. fas 10 Tim Rodermson. December 5. 200

T Adaxka, lec . “Od Spdl Respornie Equipercrs T 18 B¢ Alska Beasfon Sea, Spnag 200" prepared for
khxu« can Seaa, Uctoder 17, IO
One of the J-boom bosts saffered madtiple fxdures of Seir oquipeneet shorUy Defore the nam wias ssused. Ow

wrid where the boom attachm 1 B skemmer cane undone “like & npper.™ dot 10 8 Colleon wWith e, the
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cumbersome, time consuming and reduced skimmirg efficiency ™ The mationale for attempting
the coordinatod turn was % incroase skimming time by avoiding 2¢ aeed 10 3209 skimming
opentions, drop e boom coafiguration, then tum and reset the boom configuration, thus
incurring significant downtime.” Another objective on the 20 was to coondinate serial ice-
spotting operations with the basge. The overfiight found an area of geacrally 30% ice in the
location where the R-19A tests and 130" tum took place. [ce encoustered by She R-19 task foeve

varied from an operational staadpoiat 1o 109 or less ™

: The detached J
comfigurations continaod 1o be
plagued witk "sco masagement”
probloms that put ice i thew path
when they were foflowing the
bazpe, This peodlem can peodably
be blamod, at lcast in part, on the
fact e the J-2oom systems were
not allowed o manesver Seely
because they were required to
adhere strictly 1 the positions
described in tactic R-19A. In
adherisg 10 the prescribed
configuration, they were not able
10 peactice any oe avosdance.
Several observers concluded tha
the J-boom skimming systems
‘ appedred 10 be most effective
Figure 7. Photograph showing e masagemert when allowed to operate
independealy in open leads.™

A third popeoen test was conducted, Two large bags of popeom were spread in front of
the barge Anaumxa.%%oﬂbcpopcomlhuutmwwnthnodcor!hcbcnc went into e
skimemer booms and a large quantity of that was picked =p by the skimmer.® An undetermined
amount of popcom was entrained  under the barpe.

sommming boat's port exgne Giled, exd Sy had 10 dop out of forative. NMMMbt&MQ
wad 00 mech power 3ad pulled the boom over and the boom clogged with ice. The starbosnd turn cacsed the
port shde Do % 13l becaume of exopsmve wpoad, power and ice sctumslation. The starboand side boom focrned &
pociet darmg B¢ sarn, which accumsiated sgmificant amowrrs of ice. Jobha Kotuls, Joba Brown and Kirvtes
Ballard, ADEC, Observer sotes, Jaly 20, 2000

“yEnenh Maaspoment Service, 2000, Memorandam dwed September 12, 2000, from Christy Babl,
Exvicosssentsl Protection Specisket, o Joff Walker, Regional Suparvisor Field Operations

“ While there wan 20 explicit expectation that dus tarn couddd be accomplisded, ADBC sepresernatives felr Bt Be
expectation was arpled o e scenancs bocacne he exteralad down-tres for R-19A are 40 low.

* Jobe Kossla, Jobn Beoun md Kewtez Ballard, ADEC, Otuerver notzs, Jaly 20, 2000 incicate ¢
concentrations of race 10 10%. Observer notes Som Krs O'Conece of ADNR note that ice coscentratons were
coeaiviendly 10%

* Joha Kotda, Jobs Brows and Kirwen Ballard, ADEC, Observer noses, July 30, 2000

" Kra O'Conece, ADNR, Observer notes, Jaly 20, 2000.
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July 19: Mini-berge transit in roken ice.

On the 19, ice conditions of S0-70% were scught for the mini-barge shuttling trials
Mini-Sarge transits that day were saccessful in condtions up %o 70% covernge.

July 21: Arctic Endeavor deployment and JE9° turn,

Three exercises were condacted on the 21°. R I9Aoqmmtnmd¢plowdm50§-
cow(nwofomawm)u'm‘womnedmm was performed (= trace ice and in S0%
ice, and the R-19A configuration attempted %0 transit through 50% e sead 10 re-deploy equipment.
The equipment deployment and | B0° tum were seocessful, but the transit started late so that only &
partial demobilzaticn and trarsit could be completed *

One of the detached J-boom boats contimoed %o suffer mechanical engine problems tha!
cased reduced power.

In cxercising the barge-
based tactic, a section of Ro-Boom
was flipped over in Jarge e,
twisting the boom and causing a
downtime of just over &a hour for
the port side recovery system.
The boom boats also coatinyed to
kave problems masstaining
anything =ore than a 200-foot
swath width, Even in trace ice
conditions, the swath width
specified in the ACS T™ could
sot be maintained for more tham a
few minutes & 4 time &5 2 boom
boats maneuvered to svoid ice.”

Observers also noted that : —
the crane was negatively impecting  Figyre 8, Phosogrs ing 2 section of boom flipped
the BIDS because when the oo olﬂ";,,ﬁmwx‘f’om e
swung 10 oxe side, the BIDS
system on the opposie side would drop several inches causing the BIDS to deflect surface water
away from e skimmer. However, 1Wm¢w4mmtm.mwwmommed\eo
quickly, causing 2 maxissuss of no more than five minutes of downtime ™

As past of the R-19A testing om the 21%, ACS conducted a speod rum through ice
comcentrations in excess of 5054, The skimmers and BIDS were placed on the deck aad the barge
released the hooms. The detached J's released their booms and pulled e skimmers on-board
The barge assumed & lead position sad made an approximate 2-mile kocation change at speeds of

™ This was the second atorspt at 3 1807 tum, Sollownnyg B faded stiempr on Jully 200
= John Brown and Kisten Ballard, ADUC, Obscrver acten, Jaly 21, 2000

™ Joba Brows and Kirsten Ballard, ADUC, Obsgrver notes, July 21, 2000

® LT Joe Higgira, USCG, interview with asthors, November 22, 2000
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w10 7 knots. The suppoet vessels followed behind the barge. The barge encountered ice chunks
over 1007 across, and successully pushed passed o over them, ™

July 21 & 22: Mini-barge transits.

o : i Mizi-harge transit times,
for both Iaden and unladen vessels,
were tested over a 3,000 foot (12
natical mile) course through
-, different brokes ioe conditions.
Transi! times were recordad e
each tnal and kater compared.
Beokes 0 condition estimates
varied from 50% to 709
Olbdcrvers notod Bat the trials
went soothly in all ice conditions
sad that this component of the
sysiem sppeared 10 work well in
2l conditions, except when towing
8 Iaden mini-barge on the hip
%% ice. ™ At cae point, the
—>a DAY LS vessel-burge hip tow became
Figure 9. Photograph showing mini-barge transit in temporasily *hung up” ca a large
broken we. ice floe. The vessel master had %
perform forward-reverse maneuvers 1o froe the vessel and barge

July 23; Arctic Endeavor degployed with R-J9A task force and crew change. Helicopter
spotting fest

The purpose of this trial was 10 deploy all equipment and vesscls nocessary o successfully
execwte tactic 19A in 30 « 70% broken ice conditions. The R-19A task force was fally deployed
and in an il recovery mode In droken ice alter appeoximately 4 1/2%0urs. The task force got
underway at the West Dock and deployed at an area 12.5 miles NNW of the dock.”™ However, ice
conditions were geserally moch lower than the targetad 30700 %

The Boom antachment to the barge was usable 10 be guickly adusted for both height and
distance from the barge 0 allow e 1o flow through the system and 1o maximuze iy potential od
feeding 1220 the skimmer. ™

Crew relief was tested om the 23 as well, and was found 1o fall within the § hour planning
standard set in the contngency plan. ™ However, duriag the shift change, complete shift briefings

* Miserls Mesagesent Service, 2000, Memossndum dased Sepoemmber 12, 2000, from Chrlsty Bobl,
Enrvisocrncrtal Peotocticn Specialist, 10 Jeff Walker, Regiooal Supervisor Fueld Opentons

™ Tom Delluyter, ADEC, Observaticeal sepecy, July 22, 2000,

TIT Al Inc, "Oxl Spdl Respocae Equpmien! Tests = the Alssks Bescfoer Sea, Spring 1000." prepared for
Alaska Clean Seas, Oczoder 17, 2000

™ Oserver sotes from Mike Bromsos, IT Alsska Inc, for 2y 2) iséicate ice concentrationn iz the 20-30% razge
* Toen DeRuyter, ADEC, Obwervational repors. Jaly 23, 7000 and Jobm Irown sad Kiewten Ballaed, ADEC,
Ofscrver sotes, My 21, 2000
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were not accomplishad between the Separting and B¢ arriviag crews. This led 10 somne confusion
amoag the relieving crews about the tasks at hband ® The relicf crow o the detachod "J™ wis
unaware of the comenunications channels and of e mink-barge chanpe out schedulle. This
resulied in a 4 hour delay of the mini-barge change ost, which was supposed 10 uke place every
hour® However, some of this delay was due to weather according 1o the USCG observer
onboard.” There were also peoblems with manifest procodures.

July 24: Laden Beaufort 20 transit through droken ice

Targes ioe concertmtions
for this exercise were 705,
however actual conditions
encouniered raaged froes S0
%%, The exescise Sook place near
the adge of e pack ice where the
jce consisted of large pans and
smooth, weathered pleces.
Because of safety considerations,™
the barge was foeced o follow
keads through the ice, But it
soccessfully negotiated sceme fairly
large pioces of ke.™

Mascuvershlxy with cae
Point class tug was somewhat
limited compared 0
mancuversbality with two River Figure 10. Photograph taken from Beayfort 20 bargo
class tugs. In 70% ice and with a showing tramsit through beoken e,
singlc Point ¢lass tug, the basge
noeded assistance from one of the River ¢lass tugs for steerage and for additional power 10 dbeeak
Srough same of the ice. It was also necessary for one of the River class tugs to scout ahead for
openings. The Beawfort 20 could not be mancuvered through 70% brokes ioe with just one Point
class tug, withows assistance from additional tugs. However, 3t one pomt the tig <aptain
dcrm?!n'.cd a creative mancuver wies he used & large pan of e as a pivot point %0 accompish a
o,

" IT Alsska, b, "Ou Spi Respomse Eguiprnent Touts in the Almka Beaufert Sea, Speing 2000, prepared for
Alagica Cloan Seas, Ogtober 17, 2000

* Chwristy Bohl, MMS, LT joe Higgms, USCQ, and Tad Moore, ADEC, isterview with sathors, Novessber 21,
200

¥ Ted Mocre, ADEC, emad 3 sshors, Decembder 3, 2000

® Joo Higpma, USCO, comesssication 10 satbers, Decensber 9, 2000

™ Thess inchaded the size and concentralion of the ice, paired with the fact Pt the Beay@er 20 s a0 00 safooced
bacge bt Is noe an oo besakor. By cocmpanisce, the Arcaic Eadesvor cae succesafidly charge froagh ticher e
COOIarT M

“ADEC, 2000, Memomnadum dwed Augest 75 Som Ted Mooes, Enveorenenal Specalist, 0 Sunan Harvey,
Progras Massger, and Roden Wathins, Section Manager

Lt Joo Higgma, USCG, persosal comemaancation, November 20, 2000

2000 North Siope Exercise - Joint Agescy Evaluation 24




The barge was able 10 saccessfully transit and perform the nocessary mancuvers being
peshod by two River class tugs. However, it was again secessary for the Poinr Thompson tig to
scout ahead, and on cocasion perform some ice manageeent whike in the configuration.

July 25: Hevercraft mobilizetion and aircraft suppovt Imitations tested.

The unannounced Hovercraft mobilization exercise was initiased at 1305 hours o the 25,
The ssobilization was complete 22 1335 on the 26" for an elapsed time of 24 hours and 30
minutes, and the hovercraft was corsidered operational at that time.®

July 26-27: Mini-barge transit through brokes ice.

This exercise started in calm, clear weather, but shortly afler the exorcise bega the winds
picked wp from the Noctheast. By the end of the exercise the winds wese appeoximately 20 knots
and the sea states had reached 2 - 3 feet, which was considered the oguipment’s RMROL, The
bay boats had lintle difficulty in maneuvering the mini-barges through 10 percent broken ice
whether loaded or empty, %owed, on the hip, of pushed, The 2 feet seas created the moat difficulty
for the exercise. The boat opemtors coasidesed mancuvering the mini-barge tied om the hip or by
pushing it to be unsafe in 2 foet scas.™

Eall 2000 Sessions

Seprember 28-30: Beaufort 21 Barge mooring and lightering.

On September 28, the barge Beaufort 21 was successfully moored alongside barge 210,
&hsﬁ@@dmmmkmummw.mmm.
ver class tug.

On September 29, lightering exercises began, Crews rigged pumps for a Ouid (sea water)
discharpe exercise. The dscharge hoses were tied off 1o ladders, railings, and other
of the basge, and Bicir placement in many cases allowed soese of the discharge fluids %o spll ca to
the deck of the barge, rather than completely off the barge and into the occan. Discharge of the
scawmer overboard was how BPXA sad ACS were 0 simulate the lightering of recovered
odl'water %o the other barge. ing a spall event, the product om the Barge 270 world then be
trarsporied 10 3 shove based point for offloading and treatmert. The Barge 210 would
then resarn % the mooring ares 10 again receive recoverad product from the recovery darge
repeat the cycle Seoughou a spéll response.

The test peotocol involved starting the pumps one af a time wntil all § were operating,
which wok approximately 1S misstes, Within 3 half-howr, three of the pumps had 10 be shut
down because of hydraulic oil Jeaks in the cargo holds. This test 3id not demonstrate the required

a
g
i
:
]
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officad capacity. The pump rate os the Barge could not be maintained, ard the required
infrastructure for shoreside transfer was not in place.™ The exercise coordinators canceled this sest
bocause a small repoctable spill oocurred during the testing.

Later, lindted pemping resumed to attempt 10 estimate a pumping rate. At the daily
debried, the discharge rate for each DESMI 250 pump was estimated to be between 450 and 460
barrelsyhour at 30 psi head pressure of sea water.

October 8-12: R-17 and R-19 tacticx.
The remainder of e Fall 2000 testing was focused on R<17 and R-19 tactics.

On October B, 8 driefing was held bt no trials were actually conducted. On October 9,
both bay boats were deployed to 10t the attached booas configunons descrided in R-19. Each
boat began deployment of 1500 feet of booma on each side of the barge. The deploymest of the
boom was complicated by the extromely icy conditions peesces, the extra layers of clothing wom
by Bhe deck crew and the wear and poor repadr of the boom commectors which crested difficslty in
connecting the sections (3 x 500 foet) together.® The USCG notes that they did not observe wear
sad pooe repair of the boom comnmectors, but that the connectors were jJammed with ice aad snow,
which created the diffculty in conmection,

" The decison not 1o bave wt p 2 ol songe Nellty 1 O darge &clong location was becamee the
USOG would sct allow 2 barge trarafer of cel 31 st timme. Because (e Al was 508 an eengency
sinsanion, the USOG would mot wasve regareenerts. BEXA could not moet those seguireencnts in the

sercfarne allowed by Be mal The a4 nos prociuds the trasafer of scawater
“Tod Moore snd Kiswen Balleed, “Noehh Slope Fall 2000 Rarge Trials Oil Spell Resporue Bgupment Tests Field
Report™ October 3-12, 2000
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Figure 11, Photograph showing ¢ accumulation in the
boom during fall trals.

Shush ioe was the oaly ice
condion encountered on Ocsober
9. Therefore, this was the only ice
condition for which LORI
Operation dats was collectsed. The
slush ice, regardiess of its
concentration, would coalesce into
an o-dam at the face of the
sicavener, clogging the sysiem
The slush ice also accumulated
between the BIDS and the grates
of the LORI inside the boomiets,
The brushes of the LORI moved
well, picked up some ice bt o
the dopper, and did not stop
moving or ¢clog with ice R the
duration of thetr operation i the
slushy ioe that had accumulated i
front of the skimmer. There was &
gap between the boom and the
BIDS that allowed e 1o pass
between the end of the large pocket
boomn and the skimmmer's
boomlets, thus missing the .
skimmer altogether. —’

Observers noted that the
BIDS scemed 10 deflect the skim
of ice away from the LORIL. The
BIDS helped 10 2ol the ice In
place betwoen the LORI and e
BIDS just as It had with larger
chuzks of ice in the July sests. ™

Dats recoeders aotad that the LORI beushes and skimmer pamps performed without freezing up.
The BIDS also formed an ice barrier when ice collected sad fore on the deflecor bars. ™

Low light transit and resposse eqapment deployment and recovery was demonstrated.™

On October 10, oquipment deploymest gencrally went moee smoothly than the previoss
day, except for the Transrec skimmer, which was not operational doe % a frozes hose.™ A

" Ted Moooe and Kirsten Ballard. “North Slope Fall 2000 Barge Trads QU Spil Rosporse Ugupment Tests

Fueld Repeer,™ Ocuober 8.12, 2000,

* Ted Moore 3nd Kirwten Ballard, “Nerth Sope Fall 2000 Barge Teils Oil Spdl Resporse EQupmens Tests

Paold Report,” October $-12, 2000,

" IT Alsska, Inc, “OM Spdl Respocse Equipenent Tosts in the Aladka Beaufort Sea, Fall 2000, peepaced fee

Alaska Clean Seas, October 37, 2000

* Joo Higgina, USCQ, persosal communication with autbors, Decorzber 13, 2000,
" Tod Mocoe and Kirsten Ballard, “North Slope Fall 2000 Barge Trials Ol Spall Resporae Bguipesces Tests

Fleld Report,”™ October 5.12, 2000
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popoom fost was performed 1o help detormine how much ice was passiag from dehind the BIDS
im0 the LORE, how much ol might be able %o reach the LORI brushes, and whether the iCo
baildup was moving owards the skimmer brushes or not.  The popeom test indicaled that the ice
effectively isolated the skimmers.™ The popoom collectad along the leading edge of the ice mass
in B¢ R-boom and the boomlets aed failed o reach the skimmer intakes. ™

A 1,000 fect swath width
wis maintained with the 1,500 feet
of boom that was deployed on
cach side.™ However, the Bay
Dosts caperienced some
operational difficulty in towing the
1,500 feet of boom. ™ The Bay
boats required full power to tow
and mancuver the 1,500 feet boom
nITRYS.

Entrainment of ice from
the boom pockets (i fromt of the
bradle-line and the wer smimes
roae of the boom) was evident as
102 bits popped wp behind the
boom. As the mass of ¢ inthe
Ro-hootn ares increasad 10 maore
than 100 square foet, the capability
of e wwwboat 10 2old the boom i
place decreased. The combination
of the ice accarmulation and the
1,500 fect of Ro-booms resulied &=
a larger angle detwoen the barge
hull and the doom apex, so Bt the
drag of the ice and booen
preciuded the boat from
maztaining the dosized booe
sagle relative to the barge hall and
path of sovemen. =

o A Figure 12. Photogmaph showing x0e accumulatson
ADEC observers aoted blocking the LORI skimmer Suring the fall trals
that the Walosep skimmer was not

" The USCO sctes Bhal popooen o nit 2 perfect smulatgion of real ol K is mot 3 hgud and Serefone s captared
by ice B3t & Bouad (hke ofl) sight Bow Brough

"IT Adagka, bac, "Oil Spill Respoce Equipemerst Tests in the Alesha Beaufon Sea. Fall 20007 prepared for
Asia Qlean Seax, October 27, 2000

" This vas measured with nage finders and radas

" Tod Moore ssd Kirnies Ballaed, “Norh Siope Fall 2000 Barge Trals (xl Sp&f Respocas Equpmment Tests
Field Repoet™ October E-12, 200€

WEIT Alaska, Inc, "0d Spill Respoene Equipesent Tests (b the Alsia Beaufon Sea, Fall 20007 prepaced for
Alaks Clean Sess, October 27, 2000
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placed in the optimal skimming location In the pocket of the boom, but rather was deployed near ()
the location where the LORI skimmer is usually placed, ™ Overall, the Walkosep skimmes worked
i grease and loose slush ice, but not pancake ice.

Duriag the October 11 trials, the boom-gap between the BIDS and the bridle of the boom
was smaller and it sppeared 1o direct the surface wazer flow into the BIDS more effectively than it
did the previous day. However, cnce the ice-dam flled the space between the BIDS and @ LORI
inlet, ice, therefore, presumably oil, was deflected froen the siiimmer intake,

The LORIs were tested in e remainieg ice conditions needed to complete data collection.
At cme point, the LORIs on the barge filled with ice, and cold water wash was usod 10 flush them,
While the washing was observed 10 reduce the jee volume,™ it was not determined whether this
Mmhwmwmnmanawwmamem
combination.™ Other observers poiated cut that Sushing adds a considerable amount of water
primary storage.™ When the LORI skimmers were flall of this ice'water mixture, they listed aft
2ad the booenlet skirt was barely in the water. This both Efted the brushes up, but not out of the
water, and allowed ice 1o entrain under the doomless' skirs, The Desasd pusrps did move some of
the slush through the discharge hose, but did not efectively empty the hopper of the slushy ie.™

In testing the R-17 detached J configuration, the LORI remained operational aad did not
clog with loe a1t the Inmake. However, in grease ice, both LORIs® hoppers filled with slush. The
extornal heat that was applied 10 the J-Boat LORI without & cover, and the cobd water wash (<100
gallon per minute for 14 méinutes), was imeffective in reducing the apparent volume or melting the
slush. The cold water wash reduced the accemulation of slash in the hopper by about 173
Extemnal heat was completely ineffective. [n pancake ice, the ike accumulated in frome of the intake
a8 it did on the baspe, blocking the beushes from any potential oll they might escoumter. The
brushes did not jam and the hopper did not fill with ice under the pancake ice condition."™

ADEC Perscmnel and ACS representatives discussed the tests of the external power pack
in the fiedd aad determined that no further tests wore nocossary. 1t was later determined @t the
exserzal power pack could ot have been tesied anyway due to possible safety Issues in putting the
4500 pound unit on the deck of a bay boat and the resulting instability,'™ This test wis postpoacd

O

, e
can reduced to 23 full of s ice-water mixtare. Teod uu—mmmwmwm
Trials Odl Spill Response Equpment Tosts Field Report™ October §-12, 2000,

LT Joe Higgird, USCG, imterview with asthors, November 21, 2000

* Tod Moore and Kirsten Ballaed, “Neoh Slepe Fall 2000 Barge Towls Ol Spil Resposse Equipment Tests
Ficld Repont,™ October 3-12, 2000,

" IT Alsska, oc., “Od Spill Response Equipment Tests i Bhe Alasks Beanfon Sew, Fall 2000," prepaced for

= Ted and Kirnson Dallard, "North Slope Fall 2000 Barge Trals Oil Spdl Response Equipesert Tests

Repon,” Oceober 3.12, 2000

* O Octcber 13, 2000, ACS masaged 10 configare sd demonsrte the LORI skimmer oparaton with » ~
eaterral power patic. Whale it was seccessfidly Gemonstrated Bat the power pack cosld operase the
ndependent of the boat's Bydraudics, he bost wis tethered 10 Bhe dock and persornel refused to openie e
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until the spring, due to increasing ice concentrations and the noed 10 adapt and re-planb & sasaller
power pack 1o tes. ™

Additional skimmer 1ests were also held on October 11 and 12 Skimemer tests weve
originally scheduled for the Walosep and the Transeer. However, the Transrec was sot furctional
during the trial period and therefore could not be tested. Observers hypothesized that the Transrec

mu:?cmmmmonwm-mmmoemhum
pocket of the booes. '

Other Observations

Response Equipment and Vesscl Capabillities

Observers from the North Slope Borough noted that the condition of some of the response
equipenent used during the trizls may have coatributed to efficicncy problems. Specifically, they
noted that some of the equi was 1010 15 yeurs old, and that the age of the equipment caused
it 50 work less efficiently.’” Observers from the USCG disagree with this assessment, becsuse
they foit the fxilures they saw would have occurred even with new equipment.'™

Obscrvers also noeed that the types of propulsion systems used on many of the smaller
response vessels were not appeopriate for operations in grease K¢ and certain broken ke
conditicns,'™” At times, evea the Crowley nug and barge had difficulty maneuvering in the ice
conditions encountered. The ropresertstive of the North Skope Borough cbserved that some of the
MNWM&MWWW&M&Mh
conditicns.* Observers from the USOG did a0t see specific documentation of facts 10 support
this observation. They note that an Alaska Native ice expert, Charlic Hopsom, was brought 1o
supplemont the tug operators and the tug operstors that the USOG observed had considerable
experience openating i ice.'”

mmmmhtom.mudwum. Tha cosfipation was

desermesed ot to be 3 foasile option for B¢ LORI skinumer.

U Tod Mocre and Kirsten Ballaed, “Noeth Slepe Fall 2000 Barge Trials Ouf Spill Response Equipmens Tosts
Report,” October §-12, 2000

U2 Ted Moore and Kirssen Ballacd, "Noeth Slope Fall 2000 Burge Trisls Od Spill Response Equipenion Tesus

Field Repon,” Ogtober §-12, 2000,

U5 Ned Arey, NSB, isterview wih suhors, November 21, 2000,

' Joe Higgen, USOG, commusioanon with ssthors, December 9, 2000,

Y In partcadar, jot boats have peopalice prodblens is Dese conditions. ACS s aware of Sis and has indicated

that they will pwap cct Sae cocan response vessels sccordrgly.
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Spring fee Conditions and loe Estimation

Spring 2000 ice conditions
corsisted primarily of large ice
floes, andreds of feet in lateral
size. Because there were no major
oo 80 break the ioe into smaller
picces, the ice conditions described
ia the BPXA Northstar C-plan -
smadl chunks of ice peled topether
in high concentrations over large
MCSS - were not encountered

Broken pleces of ice, many
larger than 20 feet across, moved
with the wind and would ofiea plle
up o 10056 comcentration, Jee
conditions below 90% and above
trade were lemporary and occurred
ondy on a2 small scale imenediately

Figeee 13, Acrial ograph showing speing ¢
ey oaa afier e wind shifted. These
frequent shifls in i0e Concentntion
complicatod the testing process bocause peevailing winds could significantly increase or decrease
the concentration in a given area over a shoet period of time. '

The hawing process also impacted ice conditions 48 melt poals would leave lange,
wuisurface e shelves around each floe, so that the total ice coverage both above and below the
surface was much groser thas the ice coverage sbove the water line. These condrions
complicated the ke estimation process, especially from afar, while estimating from the bridge of a
vessel. This did not comsplicae the ice estimation process from the rirbome e expert. These
conditions also complicated ke management because ofien times a vossel would altempt %0 push
what sppeared W be s isolated fioe and would sestead discover that is was part of & much larger
floe, hundoeds of feet across.'™

The ice estimation process was fusther complacated by differences iz opinion of vanous
observers reganding observed soe coacentrations. For example, &uring the July 22 mind-barpe
trials, WO ice observess estimatad percent coversge for cae of the trials a2 70, while another
observer estimated only 30 1o 40 percent coverage for the same transit.™ Observers had &Effering
levels of ice observation eapericace, trining aed time ca-scene, mngeg from one day to three
weeks. [oe conditions also changed extremely quickly from an operstional ssandpoint, adding 10
B¢ VRSANCe 58 108 COVErge estimations.

“¥ Ed Thompaon, Speing Barge Testing Program Fust Look, July 27, 2000,

" Bé Thompeon, Spong Barge Testisg Prograss Fewt Lock, July 27, 2000,

14 Thompaon, Speng Dacge Testizg Prograss Fist Losk, Jaly 27, 2000,

“IT Alaska, Ins, “Ot! Spll Respoass Equipeest Tests in the Alasks Bessfoet Sea, Spang 2000, pespared foe
Alstka Clean Seas, Oczoder 17, 2000
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Data Recording

Observers and evalustors participating in the 2000 Neoeth Slope trials relied on two different
appeoaches o data recceding during the exercises. Reprosentatives of ACS, BPXA, and several of
the state mad foderal agencies wsed & sct of quantitative data recoeding protocols, developed and
designed 10 capoere equipment downtime measarements by focusing oa each distinct component
of the system individually. Some of these observers also recorded goneral observations.
mmofm-dmmmmmmuda
moce qualitative system of measurement, focusing on the response systom as a whole and
assessing overall effectiveness in that marmer.

While there was differences snoeg the evaduating ageacies regarding the merits of the
quaditative va, quantitative evaluation methods, the resulting conclusicns of each sysiem were quite
smilar. The magority of the tactics and equipment exercised were not effective in broken ice ol
spedl response,
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EWVALUATIONS AND OUTCOMES

This section describes the outcome of the exercise test criteria identified for cach dnill session
(Spring and Fall), based ca the planned scope of cach test and the requirements set forth in the
contingency plan COA. The cutcomes of some of these 1osts addressed the guestions identified in
the COA and drill test criteria. They also identified limitations in the broken ice response system
and provided a baseline for equipment operaticns in cortain spring and fall ice conditions. Masy of
thess cutcomes highlightod the nead for additional testing o rescarch and development to improve
respoase efficiencies and meet the RPS,

Spring 2000

1. Deployment of the R-194 tactic in various spring ice conditions,

The purposes of this 1ot were 10 determine downtime due to ioe interference; determine
when the configuration must change from parallel 1o tandem; measure deployment time; test
mancuverability of the configuration through position changes; and determine the sprimg RMROL.
that the general operating liesit for the R-19A contalnment snd recovery systems was ice coverage
wp o 30%,™ managed down to 10% before & reaches the skimmer. In general, ice interference
cansod reduced effectivencss 10 the R-19A system. ™ Once ice concentrations passed 3%, the
system quickly became overwhelmed and collapsed ™

Significant downtime was observed due to the effects of ioe on the system. Swath width
became out of conformance as the booms were mancuvered %0 avoid ice; boom fisleres cocurmred,
e bocame trapped in boom pockets and boom containesent areas; and ice obstructed the LORI
skimmer grate intake. ™ Observers agroed that the burge-based containment and skimming
system was chstructed by pieces of ice Jonger tham 20 feet.™

Ol recovery effectivencss under the R-19A tactic was affected by a sumber of factory,
including downsizne foe Soth the J-boom and basge systess due to ice interference. Loss of boom
angles occurred at speeds greater than | knot, waves greater Shem 2 foet, and winds greater than 20
keots. ™ One observer noted that the tog and barge had difficulties maintaining low spoeds and at

ice chusky aro large bke they were during priag trish. In ice conditions of ey sesaller pioces, the
Absska, n.. O Spi® Responss Bquipment Towss is e Alaska Besafort Sea, Spring 2000, prepaed foe

Alasks Clots Seaa, October 17, 2000
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times ran in excess of | knot. These advanced speeds cansed ice to entrain under the booms, wiach
indicates that ol would also have been entraiming. ™

The deflactors were successfal inm keeping ice out of the skimmer system. However, theee
were other problems with the BIDS. At times, it had problems at the waterline and required
adjustments. Until the BIDS were raised, the horizontal bracing oa the BIDS, which was at the
water’s surface, had a tendency 1o divert any oil away from the skimmer, a8 indicated by the
movement of sea-foam, smalll ice bits, sad the first popeom test. Also, of the two small booms
that deflected oil ingo e skimmers downstream of the BIDS, where the mside boom fadled to
adeguately seal to the side of the barge until the mount was changed. On the Post side the gap
between the barge and the boom varied 10 a distance or approximasely 2 feet, allowing significant
amounts of ice and prosumably oil to bypass the skimaser, ™

The detached J-booms contalrenent and recovery systems were only observed 10 operate ot
maximum effectivenzss ia open walker o ico-free leads. s heavier concentrations of ice, they were
unable 10 maintss the nacessary speed and proper configuration because the tow vessels were
required to maneuver radically and occasionally drop their boom greaely reducing the system
effectivencss. [oe management practices actually aggravated these condisons, sending more ice
down-current to the Jdoom skimming systems, rendenag them even Jess effective. Even ender
relatively low loe comcentrations, the ice tended 10 close in bebind the tog and barge and indicated
that the Soemation depicted in the R-19A tactic is not appropeiate for broken ice conditions. '™

Two types of tuming the entire tactic wore 10 determine which was the more
effective way of maneuvering, & wheel-tum while fully and a small radius pivol-teen
where the boom coafiguration was dropped before commencing the turm. During the wheel-tam,
the J-boom positioning was compromised while the R<19A configuration executed & 180" tum
while maintaining a fully deployed configuration. During the tamn, it was difficult 1o masatain the
position of the detached Jbooms, snd the swath width of the barge was greatly diminished. oo
masagement becamne more complicated bocause the boats clearing the path had & much larger area
to pobice and had %o push the ice greaser distances % maintain the <1044 ice concentration in froes
of @ barge. The wheeltum mancwver 10 be ineffective and time consuming, grestly
reducing skimening efficiency. The 180" small radius pivot-tum proved to be & more effective
means of executing an about face direction change.

The sverage time required for full deployment of the R-19A task force wis measured at
four and a half hours afier doparting the dock and traessiting approximately 12.5 miles. Ioe
comditions varied durng these transits.

“* Miserals Musagessest Servive, 2000, Memoraadium dwsed Septersber 12, 2000, froen Chetsty Bobl,
Bavirooemental Pootection Speciaist, 10 Joff Walkes, Regioeal Supervieor Field Operations.

= ADEC, Memorandem from Ted Mooes, Environmental Specialist, 0 Scaan Harvey, Progras Masager, asd
Robers Watking, Section Mazager, datod Augest 25, 2000,

o 1obe Kocude, foba Brown, Scot Tierman and Kirsten Ballasd, ADEC, Observer notes, July 19, 2000.

U Miserals Masagement Service, 2000, Memorandus dated Septeseber 12, 2000, from Cheisty Bodl,
Eavirommennel Prodection Speciabet, 1o Joff Walker, Regiceal isor Freld Operatives.

I Almks, Inc., “O8 Spil Response Bquipment Tosts & e Besufont Sea, Speing 2000," peepared for
Alaska Clesa Sem, Octsber 17, 2000,
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The outcomes of this test indicate the following:

¢ Without ice managemsent, the R-19A tactic is a valid response strategy in open
water or trace e conditions only. For oil spill recovery in conditions excoeding
1074 ioe coverage, this tactic is not viable and altersative tactics should be
ovestgand.

*  With ice management, when ice conditions consist pramarnily of lasge ice chunks,
mese R-19A is valid in ice concentrations up to 3%, as Jong as they are managed
down to 109 at the skimmer. . However, the actions of the ice masagement
vessels may bodh deflect oil from the recovery system, and'or mix oil into the water
column with the prop wash, further reducing the encounter rate of the tactic.

* Problems moderating vessel speods cause entrainmert of ol under the contaizment
boom when in a *J* configuration.™ If this tactic is 10 be used in these conditions,
ACS must find & way 10 redoce the barge speed and modecate tug speeds or else

*  The upper limits of operability for this system, as curently described in the ACS
TM should be adiested downwand % reflect the lower operating limits established

2. Use the lightering berge (Beaufort 20 or Beaufort 21) to resr the access fo designated
offloud areas.

During e fall exercise the Banuforr 20 was seccessfully mansuvered to the designated
offioad area. However, the exercise did not demonstrate that the vessel had access 10 a Jocation
with an officading capacey 10 handle the 4,000 bamrels per hour offloading rate indicated in the
omplm The ostoome of this test mdicales the following:

* A ligtnering barge such as the Beaugorr 20 can be maneuvered to an offload area.

*  The officadag area used i the trial &d not have sufficient infrastructare to handle
the offload capacity specified i the contingency plas.

*  The exercise did not demonstrate B entire lighteriag and oll/'water transfer system
s described in the contingency plan.
Llamnﬁum&nm“hﬂnwﬁn R-194 end uying
verious technigues and manewvers to prevent ice from entering the boom.

The peepose of thas test was 30 determine the viability sad potential improvement of od

recovery operations when using a work boat % koep ice out of skimmers sad boom.™ Under e
mmwwmmmmwmmwﬁu
management vessels ware generally capable of redusing ice covenge to 10 percent and less in the
boom sweeps. The Point class tog pushed ice floes as large as $00 %o 1,000 feet long. The barge-

- sponds weoe seem %0 sdvance up %0 2 knots. Towboat spoads Muctesed during maneuvers.  Flocsuason
mm;rmdudmmmwmdmm
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The goal of ice management was 1o Emit the concentration of ice entering the skimming
configuration to less than 10% and to keep individual pieces smaller than 6 foet. During ceae trial,
ice was limited 10 remaoving only peeces of ice lurger than 20 feet out of the
skimming path and allowing in excess of 10% e to enter the barge skimmning system, The
components,

An unresolved sssue comcerned the effects of propeller wish (prop wash) from the loe
management and othor vessels operating in Be sbick area. Because ioe management vesscls mysst
transt theough the oil in order 10 accomplish their objoctives, they may deflect ol and'or chum the
oil up with their prop wash, potentially cawsing it %o emulsify to a extent than would occur
natundly. ™ The peop wash from the bay-class vessels was to extend 200 to 300 feet
behind them, and also 8 push surface water outside the boom collection sea. The prop wish
behind the Point Barrow was estimated 10 extend 2-3 times as far as that of the bay boats.™
Dixing the trials, the ice management boats ioed procedures W minimize the pumber of
transits i froot of the basge syitem, Sus the potential emulsification. They were able 10
reduce the number of transits, however the ico management vessels could not completely eliminate
this activity.™ The actual effect that the vessels would have on the concentrations of oil that -
wouid have been present is unknown,

Another common observation was that ice management did not extend to the detachod J-
booen skinuming systems when they stayed in the R-19A configumation. lee manageanent vessels
were effective in removing large pieces of e from the path of the advancing barge, but ice
mﬂ?.mn“ﬁmbﬂh&d&d&mhwm 50 that thoy
were encou by the detached J-boom skimming systems, On at least one occasion, the
mmmumummwwmmmm
were inseructed 10 bold the position described in the ACS TM.

The cuscomes of this exercise indicated e following:

o In ceder for ice manapement 10 be effective & improving ofl recovery operstions
using tactic R-19A, ice management vessels must liovit the concentration of ice
reaching the skimmer %0 Jess 2am 10% and must ensure that $e Ko picces thal
rﬁnb%mywﬁmdmww“wbuww
e system,

W IT Adasia, Ic., "Ou Spidi Resporse Equipemert Tests in the Alasks Besufort Sea, Sprng 2000, pespared for
Alaska Clean Seas, Ocsober 17, 2000,

™ Misessls Masegement Service, 2000, Memorssdum dated Septersber 12, 2000, froex Cheisty Bodl,
Eaviroesments] Protection Speciahist, 10 JofT Walce, Regional Supervisor Field Operstions.

Paviscrsrereal Peotection Speciadies, 10 Joff Walker, Rogioral Supervisor Faeld
"' The parametens fix e siaes and type vary, in terms of the ability % haadle them, I the trial, ice pleces larger
B 20 foct perenally everwheimed Bie system, snless the 1ce prces were old and casly broke into peeces.
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* For the most part, larger pieces of sobd ice (over 20) overwhelmed the barge- O
based skimming system.

*  The R-19A tactic described in the ACS T™ should be modified 10 give detached-)
vessels the freedom %0 move L ice-froe arcas and 10 marenze encounier raes.

*  Propeller wash from ice mansgement and other response vessels may enhance
emulsification and deflection of spalled odl and therefore reduce recovery sysiem
efficioncy.

4. Move the mini-barges between the detached units and the large support barge in
various broken ice comditions

The purpose of this test was %o determine the average speed i which both laden sad
unladen mini-targes could transit an area in vanous ice coaditons to establish or verify
RMROL's. The capability 10 transit mini-barges, both laden and unladen, was successfully
demonstrated in & variety of sce conditions mnging to over $0% coverage. The mean transit speod
dmb:vdﬂummbh4m Transit speed wis reduced with (acreased ice

This test worked well & all conditions exoept when a laden mini-bange was sowed on
hhpm'lb%m During this trial, trassit times were acoeptable, but the vessel-barge
configunsion became “hung up™ on a large ice floe but was able to quickly froe itsclf snd complcte

the transit.’® Boat operaton considenad mancevering with the barge in the hip position to be
unsafe i 2.4oct sca conditions. RMROmeblnbdumm»ewahz-m

The cutcome of these tests may be summarnized as follows:

*  The purpose of this test was successfully accomplished. The sverage mini-barge
tracait spoeds were determined and an RMROL was established for mini-barge
transits.

¢ The tost indicated that certain tow configuntions (in pasticalar the hip
conflguntion) were not effective in higher e concentrations.

£, Transit the wnleden barpe Beaulort 20 through spring ioe condinions with two tag
configurations wsing the River class tugy and one Polnf class tug.

The purpose of s test wis to determine the abaity of the Beawforr 20 to maneuver
Seads and 10 determine the ability to push its way through various concentrations of wind-drives
broken ie. The Beamgor? 20 was exercised in ice concentrations ranging from S0 - 90%. By
following leads through the ice, the barge was able 1o successfully negotiate an area of large pans
and smooth, weadhered peces.

Increased ice conditions were associated with slower transit speeds and slower tams for e
laden barge. An increase in ice coverage from 30 -50 % Jed 10 a two-thirds reduction in transit
speed. Transit speeds for the Beawfors 20, ladem with seawator and carrying R-19A equipenent on

1T Alska, Inc, "0l Spif Response Equiprnens Tests is the Alasks Beasfoet Sea, Speing 2000, pospared for ™
Alnska Clesn Seas, October 17, 2000, /
" Tom DeRuymer, ADEC, Observational moport, July 32, 2000,
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deck, ranged from 0.75 %0 3.5 knots & broken ice. The time roguired to turn the barge 150" also
increased with mcreasing ice consentrations.
The Point class tug pushed the barge S0 percent faster than a pair of smaller River class
&4 However, in 70% ice, the barge could not be maneuvered with a single Point class tug,
requiring an additiomal %8 10 malntam steering and peovide sufficient power. The additional tug
was also used 1o scoat ahead and perform e managerment ™
The outcome of these sests may be summasized as follows:

* The purpose of this test was saccessfully sccomplished. Transit speeds for the
Eaden Beauforr 20, outfitied with R-19A equipment, was seasured in varying ice
conditions.

*  The adoguacy of the Point and River class tugs to power the Beaylvt 20 was
established. This issue was raised in e COBC because initial documentation
peovided 1o ADEC was found by the Department 10 be inconchasive, The field
triaks, cstablishing that the tugs were adequately powered %o maneuver the Beawlr?
20, proved this point more conclusively. '

& Tramsit the barge Endeavor throwgh spring ice conditions while fully deployed for
Tactic R-194.

The purpose of this test was to determine the abelity of the Endeavor to mancever in Jeads
and 10 determine the ability 50 push its way Srough varioss concentrations of spring ice (30-70%).
Fully deployed for Tactic R-19A, the Endeavor was able to perform a 180° tum with two
exceptions. The booen boats had 1o narrow the gap between them and make e tum in relatively
close foemation. The detachad J-boom skimming systems went out of position until after the tum
was complete. Observers noted that the ice conditions during this trial weve 30%, the very ow end
of the targeted 30.70% range.'*

A coordinased 180" tum, while rigidly maintaining the R-19A formation, was asempled,
but was not soocessful. ™ The raticnale for attempting this turm was %0 increase skimming time by
avoiding the neod 1o remove the equipment and incur additional downtime. There was 2o
expectation that this could be accomplished. This wheel-ourm was conducted 1o see if it could be
done of not, and was proven to be impractical,

WOET Alasio, Inc., “ON Spill Respomee Equiperent Tests i the Alasis Beaufort Sea, Spring 2000,* propared for

Alesis Cleas Seas, Ocaober 17, 2000,

;’u;. mmmmumnMdT-Mm,MWm

" Ore of the J-booes boets sufTered realuple falurms of Dheir aquipment shortdy before the o was rted. the

wold where the booes staches 10 the siciewntr came undons “Nke 3 zipper”, 400 10 3 collision with ive; the

scenning boat’s port engine Sxdled; and they had w out of formation. The Jead boom boats for the barge

wed 100 mdh power and pulied the boom over and the dogged with ice. The sarboard tarn cassed the

pert side booes 0 fall decauss of cxcessive wpeed, power aad ice sccusalstion. The sarbowd ude boom Sormed »

Eﬂﬁuummwmdummmmum
kod, ADEC, Observer noses, Mly 30, 2000
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The outcomne of this test indicated the following: O

*  Given that the RMROL for the system was cstablished at 307 ice concentrations,
the requirement 1o transit through 30 to 70% ice no longer applies.

¢ The inability 1o accomplish & 180° seen while in configurnation suggests that
additional owntime may need 10 de caleulated iato in the R-19A tactic. The
downtime estimates for this tactic i the ACS TM will require adjustment.

7. Demonstrate field support uving various small craft so deliver personmef and
equipment to the offshore task force and to support offshore sk force on scene.

The of Sis test were 1o desnonstrate the ability to swap out a full shift over a 5-
bour period, evaluate the change-out plan and demonstrate the ability o deliver spare pasts
offshore, and 10 test & surpeise spare past delivery from om-slope supplies.

Spare parts delivery was 1estod om July 17 and July 19. In the first case, replacement boom
was delivered within 2.3 hours. In the seccnd, spare engine filiers were delivered within 1 hour ™

Crew relief was testod on July 23, when crews weee swapped among the Hawk, Mikbelsen
Bay, Agvig, and Deployer. Elapsed time from the West Dock 10 the relief crow’s arrival at their
deck stations was 2.75 hours, Elspsed time from West Dock departure 1o the arrival of the first
shift personnel at West Dock was 4.25 hours.™ In addition to Short Notice Response Team
pessonnel, ACS utilized personne! from out of region sources. Howover, there were problems
with shift briefings during <rew change, Some of @ incoming crews were not fully briefed on
some of the requirements for the trials, causing a period of sporadic mini-barge tranafers'™ during
the socond shift. ™ Members of Cook Ialet Spill Prevention and Response Inc. (CISPRI) and
Alyeska Pipeline Service Compeny’s Ship Escort and Response Vessel Service (SERVS) came
from the Cook Inlet and Prince William Sound areas 10 augment the respoase activities.

The cutcoese of this test met the trial goals.
*  Crew change-out was accomplished withm the Sime frame specified i @e
contingency pian. However, infoematicn transfer was incompleto during crew

O

* Spare parts delivery was cstablishod.

8. Evalwate command, controd, communications and aircreft spesting,

The purposes of this test were 30 identify the facsoes that limit the use of spotier alrcrast;
use spoticr sircraft to direct task forces 10 the spal se; use sposter aircraft %o conduct video

i Lo o e ooy et otom e o b e o

[T Alsska, Inc., *O8 Spill Resporse Equipeent Tesns is (he Adashn Beanfon Ses, Spring 2000, propared for

Alwkcs Cleaa Seas, October 17, 2000.

:T“MADB.E"‘ | i ‘ - v

* Minerals Masegersent Service, 2000, Memorandem dated September 12, 2000, fom Christy Bohl, C'
Exrvisceenconsd Protecton Specialat, 1o Joff Walker, Regloosl Sepervisor Field Operatioon.
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surveillance and deliver video; and test communications between shore-based operations and
offshore task forces.

Helicoprer guidance wis observed to be most useful in targeting ico froms cne-quaner © 2
mautical miles from the task force. Within 1,000 10 2,000 feet, the tug wheelhouse offored the
most usefl view of the ioe foe steering the barge. koe farther than a mike or two from the barge

qmmwummywmammwmmuw
arni

Several obwervers noted that coastal fog banks had the potential 10 severely limit airoraft
and vessel spotting capabilities."™ The wie of spomer atrcraft was limited due 10 the presence of
fog, which ssually cccuered frequently heough the exercise’s duration esly in the day and &d not
allow the serial obsarvers to see the oceas below them ™ These limitations were not tested as part
of the exercise prosocols. The fixed-wing sircraf® pilot noted that flying conditions myest allow |
mile visibity cear of chouds. Helicopter pilots indicated that they need 3 miles visibility with a
defizite hortzom and a 500-foot oeiling offibore, and that mist or haze that obscures the horizos
procludes offibore Mights foe sadety reasons. '™

Radio commuzscations were accomplished betwoen sbore-tased units and both vessels
and airoraft, when it was sttempted ™  The communication sad coordination betwoen the barge
nd vessels noeds improvemnent (o eacompass the cotire on-water operation and provide am overall
view of e equipment o6 the water to ensure that maximum skimming efficiency s achieved ™

The tene required to make a videotape and deliver it 10 the shore base was measured at |
hour 40 minutes.™

The cutcome of this 15t satisfied the following tnal goals:

*  Coastal fog conditions, which are commeon on the Noeth Slope during the
spring snoeths, were found to sigaificantly limit the use of spotter sircraft,
Both the helicopter and fixed wing pilots provided general parameters for
whent they could and could not fly, but thess tests were aot direcdly past of
the trial. The high level of variabanty in weather and visibility suggested
that sporter aircraft may not peovide a reliable means for spotting during
cortain conditions.

¢  Commyamécanons between the aircraft and on-wator operations were
sccomplished bet did not serve the iatended purpose of improving

S IT Alasia, Tne., "O6 Sl Respouse Equipescat Teats in the Alasks Besefoer Sea, Speing 2000," poopaend for

 Minerds Maragement Service, 2000, Memoswadom dated Sepsernber 12, 2000, from Chaaty Bohl,
Envimomenta) Protection Specialist, 90 Jeff Walkee, Regional Sepervisor Fleld Operaticon.
T Adska, e, "0Vl Spill Response Equipment Tests in the Alaska Beaafor: Sea, Spring 2000," prepesad for

o Misersls Mansgement Service, 2000, Memonnadom dated September 12, 2000, from Cheisty Bobl,
Baviroomental Prosection salise, 1o JefY Walior, Regional Scpervince Fleld Operationn.

T Alsia, b, "Ou WWT&D&MM&MM’M&
Alasica Chean Seas, October 17,
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encounter rates or skimming efficiency.'™ This process requires addisiosal O
practice and imgeoved coondination.

*  The ability to make & videctape and deliver it to a shore-based unit was
demonstrated.

9. Support the spring exercise by providing appropriate Meteoralogical and Ice
Monitoring and Forecasting Services.

The purpose of this lest was to use 20 on-site ice observer to provide routine weather and ice
briefings 10 Project Command Staff during testing, and 1o provide daily forecasts and projections
during the woek of teeakup and during the testing. This test was also 10 imvolve the compilation of
daily ice maps and prodictions Jeading wp to the date of the Spring Exercises.

Ice survey information was gathered by acnal observers who initially produced hand-
drwwn maps and later produced computer-based drawings.

During the trials, ice conditions changed Sroquently and quickly. The ice forecasts
deliverad by the ACS e expert were sot always the basis for selecting daily test Jocations, since
his forecasts and observations teaded 10 be the most dated/delayed and Serefore the most likely to
have changed by the time the task force received them. Ioe detection/spotting methods inchaded
both serial overflights and on-water cbservations. The final decisicn on exercise Jocation was
made by the tug skipper and barge master afler reviewing all informaticn avaidable to them.™ It is
Impoetant o note St Garing an actual spill the responders would be seeking ofl foremost,

The oemcome of this fest was: O
*  loe monitoring and forecasting data were not regularly recorded and distributed 10

Oon-waker response leams.  Bocause ioe conditions changed so quickly, the dated ice

10, Activate the hovercraft @5 required by the Conditions of Approval for the
Contingency Plans

An unannounced test conflnmed that the hoveraraft could be mobilized in slightly more
than 24 hours, well within the 72-bour requircasent, meetiag the purpose of this exercise test.

¢  The culcome of this test mnet the exercie craena.

11. Test tactic R-17 as a subset of tactic R-19A.

The purposes of this trial were to test the mansuverabulity of the R-17 skimouing system in
vanous coaditions of beoken ice, to determine what ice coverage limits the use of @és system, and
%0 determine the ability of the small boats %0 release ioe that is capoured in the boom. Tactic R-17,
which is a sub-component of R-19A, involves an independent vessel-based skimming system

* Minersls Masagement Service, 2000, Menonndem dated September 12, 2000, froes Chesaty Bodl,

Baviromssestsl Profection Specialist, 0 Joff Walker, Regronal Sepervince Field Opensons. (‘
;oo- Bobl, MMS, LT Joe Higging, USCG, and Ted Mocre, ADEC, inerview with suthors, Novessber 22, J
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with J-boom configunsions astached to Bay Boats and functionasg independently of the R-19A
barge, coe on each sde (port and starboard).

The poet detached J-booe system experienced appeonamately 2006 downtime during e
lzmudmbmwdmm;.mhuwmmndma
comnplications. The starboard J-boom skimming system experienced spproxinsately 10%
downtime."® thotbodm:hdlwmmmmm'«emdmd
efficiency when the vessels manewvered 10 avoid ice. ™

The type of loe encountered was an important factor in setting the wpper limit of operability
for the R-17 tactic. mmwMMNﬂmqméhnmmﬂw
successfully maseuver around larger pioces. The RMROL for this system was not definitively
muummw»ummun-tu'

[ce factors Dt caused J-boom skimemdng systems to become non-fanctional for an
uduumedmldmmddnam“oﬁ!hmmm:amum
mdeMWthhMMwnmmmn

the skimmer.™ Additicaal downtime may have occumed due to the ice management
vessels” drecting ice into the path of the boats,

The cutoome of this test indicates the following: or

o The R-17 tactic is not functional in conditons above 10% e, and the ice
management tactics used during e drill &d not effectively mamage the ice
eacountered by the Bay Boats J-booms skimming systems.

*  With room to maneuver the detached J skimming systems arcund large ice chunks

umdmmmmuon.wn-nmywnyumw
in conditions above 10% ice coverage.™

I. Cepabitity to mancuver a laden barge to offloading point

The purpose of this o8t was 10 demonstrale the sbéiity to transit a ladea barge 10 the short-
serm docking point, which will be m use for the next 3.5 years. The barge Beaufont 21 was

*wuuumwnywnuﬂu-umh-mmm«m

" aono that this down tisse eotiomate, & repormed @ 1T Alasia, Jac, "0 Spll Resporas Equipment Tews = the
Alaska Deasfort Sea, Spring 2000, prepured for Alsks Cleas Seas, Ocmober 17, 2000, doos not specdy whether
De dows oy was moamed whee the akirmmmer wia 3ot operating or whether it reflects the time whan the vess!

wis out of fosmesion

' Robent Watkies, ADEC.

W Cheisty Bohl, MMS, LT Joe Higgins, USCG, and Ted Moors, ADEC, mterview with suthors, November 22,
WOT Ak, dac, mapmu;uwtmhuawmmmm prepaced for
Alaska Cioan Seax, October 17,

" The siae and type of ico pleces eacountiers will effoct (he cpper Fast of operabality for Sl systom.
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successfully moored alongside barge 210. The Beaufort started appeoximately 12 mile offshore
and was maneavered by a Point class and o River class tug. 167

The outoome of this fest was successful,

*  The cxeecise criterion was satisfied when the barge Beawfort 2/ was successfully
moored alongside barge 210.

2. Capebility 1 offload o laden barge.

The purpose of this test was to demonstrate the capability to offioad recovered liquid from
laden barges and lighter to an sppropriate shoce-based facility in such 2 manner so as to sustain
respOrse and meet the RPS for the approved C-plan. The test called for a
demonstration of 4,000 barrels per howr officad rate. The test was 10 include the barges Endeavor
sed Beayorr 2021 to ensure the storage capacity of these barges is adequate for RPS ™

This test did not demoastrate the regqusred offload capacity, for several reasons. The pump
rate oo the barge could not be maintined, and the required mfrastructure for shoresde transfer was
not in place. Because of contaminated cargo taeks and the occurrence of a reportable spill, thas test
was cancelled before it was completed.

The outcome of thas sest did not meet the et critena:

*  Shoreside infrastrocture was not peesent o recedve offioaded Biquids at the capacity
specified in the contingency plan. The shoresido infrastractune was not present
because the USOG regeired & permit 10 be obtained for a vessel 10 shoee transfer of
hydrocarbons. The USCG would not have preclude a vessed 1o shore transfer of
BCIWART

*  The pusp rate cn the barge could not be maintained at a level sufficient 1o meet the
officad rates described in e contingency plas

3. R-19 barge transit

Each trial comsisted of a barge transit involvieg 2 particular combination of boom length,
skisnmer type and ice type. A toal of eight transits were rum using LORI brush skimmers and the
Walosep weir skimmer with | SO0” snd SOU boom leagths in varying ice conditions. As writiken in
e testing plan, each ransit was supposad to rum for one howr, Only the first transit was ran for
the scheduled hour, Following this transit, it was dscovered that cnce the boom pocket snd
skimmer intake became inundated with ice, the system was effectively shutdown. The remaining
tracsits geoerally ran 30 minutes or dess bocaumse the skismmers became isolated by accunulated ice

At the dadly debriefs observers agreed that for all barge-based skimming operations,
isolation of the LOR! skimmers by a buiddup of ice eventually rendered the system ineffective,
whether the skimmers continued pumping water ad ice or the brushes were moving. The group

* ADIEC, 2000, Memoreden Gared October 4 from Tod Moore, Exvircsmertal Specialis, 15 Robent Widkins,
-:mw“m&.mwmmuu.nmm.»wm
dated Septemsber 12, 2000 and Sepeerchber 25, 2000.
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agroed Gt this ice-dam effact would likely exclude oil from the collection 20me of the
skimmers. 165 The woir skismmmers were obwerved to be effective in ke conditicas up through
Jocse slush. The weir skammers pumped the loose shush readily. It was only when pancake or
solid chunks of ice were encountered that the weir sidmumer became isolated from surface ol and
rendered ineffective. 170

The Jength of the boom affected the way the ice was msanaged i the boom pocket and
skimming 20ne. The amoust of drag in the water and the weight of the oo buildup made it
increasingly difficult to flush the ice collecting i the booen. 171 The Bay boats strained 172 snd
mmr»muu»mmm»muuwmmm

arcund it

Overall, the equipment configuration Sesocastrated, as it did in July, that without an
effective means 10 saanage and process ice this tactic is ineffoctive for mesting e facilities’
response planning standsed. Once the tactic inchudes an effective means to process ice and the

deficiencies have been addressod, this response tactic could be quantitatively evaluated
wder varying ke conditions. 1 74

The outcomne of this test was as follows:

s The system does not function as intonded in fall ice conditions. The presence of
any fall e @ all consitutes RMROL, with the exception of the weir skimmers,
which work up $rough loose shush conditions,

4. R-17 Bay clasy workboats witk LORI skimmer,

The parpose of this test was 10 exercise & Bay class workboat with a J-boom and a LORI
skimeser in the detached configunation described in Tactic R-17. This exercise was 10 st the
power system foe the skimmer, first by plumbing it into the vessel's kydraalics and then ssing »
&yWMnme&MmﬂnmmmdaWoﬂh
vessel hydrwalics,

The hydraulic system for the LORI brushes was improved from the fall 1999 tests. By
reconfiguring the hydraulic systess, which included scene bypass valves, the operation of the
LORI improved. Hydraulics on the bay boat side-mounted skismer worked within reasonable
operational limits with the present system modifications withost a separste power pack. ™
Through several mancuvers, which included speading up, dowing down and turning, only the

" Teod Moore and Kissten Ballasd, “North Slope Fali 2000 Bacge Trish Ol Spil Respoene Equpment Tests
Field Repoet” Octaber 812, 2000,

™ Joo Higgize, USCO, cormeserication with suchor, Decermber 9, 2000

T Alasica, fnc, *Oil Spill Response Equipment Tests in the Alasics Besufort Sea, Fall 2000," poeparad for
Alska Clean Sems, October 27, 2000,

T They were required 12 operste their engises 2t mucenues e

'™ Joe Higgiss, USCG, commenication with aushors, Decernber 9, 2000,

™ Ted Moore asd Kirsten Ballard, “Noeh Slope Fall 2000 Surge Trish Od Spill Respome Equipment Tests
Ficld Report™ October 812, 2000,

" IT Alagka, Jac., *Dats Recording Prosocol for O Spill Resporse Bquipment Tosts, Alstks Besafort sea, Fall
2000," prepared for Alasks Clean Sesa, October $, 2000. Consers Order No. 00-362-50- 1456 in the mutier of
Saate of Alaska, Departmens of Exviroremental Corscrvation, Complainest vs. B2 Explomson (Almka), Inc,

™ £ Meggen, ADEC, “Repont on 2000 North Slope Pall Testing® October 16, 2000,
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steering seemed 10 affect the brush speed. When the steering was activated, the brushes of the
LORI would speed up somewhat. The LORI brushes aad the skimmer pumps 2ad hoses
performed without freezing wp.

The teszs did not include a demonstration of the LOR] Skimumer operation with a separmte
power pack, because when the power pack wis mounted on the Bay Boat the vessel became
unstable. A¥hough this test was techmcally performed amyway, mumlmuwu
mmm.:ummmmuucoac
However, mmwummmmmwmamo«
the revamped vessel hydraulics met the intent of this requirensent.™

The outcomes of this test were as follows:

*  The test did mot meet the COBC requirement 1o test a separate power pack, but &id
demonstrate that modiBeations 10 the vessel hydraalic system wodd sllow for
operation of the LORI skimmer.

*  The LORI brushes and the skisnmer pumps and hoses performed without freezing
up. However, t times when the sieering was engaged on turs, the brashes would
speed up staghtly.

£ Dovwntime and operational limics,

The purpose of this test was %0 identify the operstional time and downtane for the
equipenent & various ice conditions.

The Trans-rec skimmers did not function doe %o mechanscal problems, therefore downtione
was not directly measured. However, it was extrapolated that the Transrec would
samelar problems o the Walosep — isolation due 10 pancako ico buildup in the skimming pocket of
e boom. NMWMMMMMNWWMW
with ice, except in the detached J's, where the Beating factor wis the Bopper.

Amnummmmmmmuuuwm
was a trace ioe coverage. ™
The test objectives wore acoomplished:
* RMROL for response = fall ice condsons was establshod i trace ioe covernge,
¢ The barge-tased skinuning system in R-19A suffers majoe problemss in even trace
ice conditions (with the excoption of the weir skimmers, which worked up through
loose slush conditions), and is not & stand-akone respoase option in fall ice
conditions.

'"Tumu:muumsmmmwmoawmwrm
MM’M&H.

" Chwisty Boll, MMS and LT Joe Miggiss, USOG, insorview with suthors, November 22, 2000,

"™ LY Joe Higgins, USOG, Novemiber 22, 2000,

" Ted Moote, ADEC, tsterview with suthor.
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& fee Conditions

The purpose of @i portion of the exercise was to categorize ice conditions by percentage
of coverage withia the boom containment area.

The fall ice conditions proved extremely challenging for the operation of most open-water
respomse equipment. Becasse the slushy, newly foemed ice would pack up arownd most response
devices, the encounter rates were effectively reduced 1o nothing and the response systems were
ineffective.™ One observer noted that the percentage of ice present was not a valid measure of
mummmmmumdmm by the boom
configuration it wosdd concentrase 10 100% at the skimumer.

The Weir skimmers were observed 10 be successful in pumpeng sush ice, as long as the
ice did not compact ™

This exercise was effective & identifying lce concentrations within the boom containment
area, aed the following outcomes were noted:

*  loe coverage during fall conditions cannot be wed 1o measure RMROL for the
skemnmers, because regardiess of the of ice coverage, the newly foemed
fall ice tends o consentrate 1o 100% at the A

:'NMADGC.MOW-‘..
:ummwgmmm Fall Testing,” October 14, 2000,
mg-wmmus«mumummmmmmmn
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FINDINGS

The 2000 Noeth Slope broken ioe resposse trials were valuable field tests to determine
whesher traditional open water spill response tactics and equipenent could be modified foe use in
all freeze-up and spring beeak-up conditicns. The trialls identified many mechanical response
limitations m broken ice conditions,

The Realistic Maximum Respoase Opersting Limsits (RMROL) for the R-19A barge
based recovery system was determined to be:

e ~0.1% in fall ice conditions (varies with ice type),
* ~10% spring ice concentrations, without o management,
e ~10% spring oo concentrations, with exiensive ice management.

RECOMMENDED ACTIONS

The Joint Agency Evaluations makes the g four recommendations for actions
based om the cutoomses of the Spriag and Fall 2000 Neeth Broken lce Exercises:
5 The tactics, scenarios and egqeipment cited in the North Siope Coplans and ACS T™

require significant revisions 10 moee accurately refiect the mechanical response limitations
sdentified in the fleld test.

a.  Broken ice response tactics (R-19A and sub-tactics) should be revised in the ACS TM
10 reflect the actuad operating Emits observed during the trials, including the following:

¢ RMROL of tace to 10% ice coverage.

*  Need for ice management %o operate barge-based recovery system in spring ice
s

¢ Roduced skimener efficiencies in vazious ice conditions,
B Response scenanios in the North Siope C-plans should be revised to reflect the actual

2. Additicnal rescarch, development aad Gield trials should be idesafied through coordination
between the industry, agencies and NSB to develop additional tactics and response
stratogios that could expand mechamcal respoase = Broken ice conditons.

3 Foderal and State Agencies should meet with the affected C-Plan planholders 10 develop a
more detailed action plan. That plan should include evalustion of both improved
prevention and response capabilities.
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MEMORANDUM SUPPORTING REQUEST BY OCEANA AND UNIVERSITY OF
CHICAGO ABRAMS ENVIRONMENTAL LAW CLINIC FOR FORMAL INVESTIGATION
INTO DISCLOSURES MADE BY ROYAL DUTCH SHELL PLC ABOUT ITS
U.S. ARCTIC OCEAN PROGRAM

Exhibit 3:

Letter from Susan Murray, Deputy Vice President, Pacific, Oceana, to Mark Fesmire,
Alaska Region Director, BSEE (Feb. 27, 2015)



OCEANA \octinethe

175 South Franklin Street, Suite 417
Juneau, Alaska 99801 USA

+907.586.4050
OCEANA.ORG

February 27, 2015

Mr. Mark Fesmire

Alaska Region Director

Bureau of Safety and Environmental Enforcement
3801 Centerpoint Drive, Suite 500

Anchorage, AK 99503

Dear Mr. Fesmire:

On June 10, 2014, Shell Offshore, Inc. and Shell Gulf of Mexico, Inc. (collectively, “Shell”’) submitted to
the Bureau of Safety and Environmental Enforcement (BSEE) a “request for an initial five-year
Suspension of Operations for their Outer Continental Shelf oil and gas leases in the Beaufort Sea and
Chukchi Sea.”" Shell’s request does not comport with the regulatory requirements for a Suspension of
Operations (SOO), fails to recognize the company’s substantial role in its own failures, and should be
denied in its entirety. When Shell—one of the most sophisticated companies in the world—invested
billions of dollars to purchase leases in the Beaufort and Chukchi seas, it was aware, or certainly should
have been, of the ten-year term of the leases, potential problems with government analyses and
permitting, challenges inherent in operating in the Arctic Ocean, and substantial opposition to its
proposed activities. BSEE owes the company no special treatment and should not bend the rules to grant
the requested suspension.

Statoil and ConocoPhillips have submitted parallel requests—though premised in part on different
arguments—for suspensions of their leases in the Chukchi Sea. Your agency already has correctly denied
ConocoPhillips’ request, and proceedings related to that request currently are stayed before the Interior
Bureau of Land Appeals.”

The Outer Continental Shelf Lands Act (OCSLA) directs the Secretary of the Interior to promulgate
regulations “for the suspension or temporary prohibition of any operation or activity, including
production, pursuant to any lease or permit (A) at the request of a lessee, in the national interest, to
facilitate proper development of a lease or to allow for the construction or negotiation for use of

! Letter from Peter Slaiby, Shell to Mark Fesmire, BSEE re: Shell Offshore Inc. and Shell Gulf of Mexico Inc.
request for an initial five-year Suspension of Operations (July 10, 2014) (SOO Request). Oceana obtained this
document pursuant to a Freedom of Information Act (FOIA) request submitted to BSEE on July 7, 2014. As an
initial matter, Oceana encourages BSEE to make documents like the SOO Request available to the public when
submitted. Public participation in government processes depends on timely access to important information, and
BSEE should not wait for FOIA requests that require disclosure to make correspondence like this available.
Moreover, BSEE has redacted portions of the SOO Request pursuant to FOIA Exemption 4, which protects
confidential business information. See 5 U.S.C. § 552(b)(4). On February 26, 2015, Oceana submitted an appeal to
BSEE on the grounds that the agency has not justified withholding the portions of the letter that have been redacted.
* See Letter from Michael Faust, ConocoPhillips to Mark Fesmire, BSEE, re: Request for Suspension of Operations,
ConocoPhillips Chukchi Sea Leases (November 11, 2013); Letter from Mark Fesmire, BSEE, to Michael Faust,
ConocoPhillips, re: Request for Suspension of Operations, ConocoPhillips Chukchi Sea Leases (Sale 193) (March
24,2014) (denying ConocoPhillips’ request for an SOO) (hereinafter, “ConocoPhillips SOO Denial”); Letter from
Erik Andreas, BSEE, to Interior Board of Land Appeals, re: ConocoPhillips Company, Chukchi Sea Leases (Sale
193), Notice of Appeal; Letter from Bill Shoellhorn, Statoil, to Brian Salerno, BSEE (July 3, 2014).
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transportation facilities . . . .”* The regulations must allow for “the extension of any permit or lease
affected by suspension . . . by a period equivalent to the period of such suspension or prohibition.”*

The regulations implementing that directive allow BSEE to grant an SOO in any of five circumstances:

a) When necessary to comply with judicial decrees prohibiting any activities or the
permitting of those activities. The effective date of the suspension will be the
effective date required by the action of the court;

b) When activities pose a threat of serious, irreparable, or immediate harm or damage.
This would include a threat to life (including fish and other aquatic life), property,
any mineral deposit, or the marine, coastal, or human environment. BSEE may
require you to do a site-specific study (see § 250.177(a))[;]

¢) When necessary for the installation of safety or environmental protection equipment;

d) When necessary to carry out the requirements of NEPA or to conduct an
environmental analysis; or

e) When necessary to allow for inordinate delays encountered in obtaining required
permits or consents, including administrative or judicial challenges or appeals.’

Though its letter is not clear, Shell only appears to premise its request on some combination of subsection
e) and a subsequent regulation allowing for an SOO to be granted “when necessary to allow you time to
begin drilling or other operations when you are prevented by reasons beyond your control, such as
unexpected weather, unavoidable accidents, or drilling rig delays.”® These provisions do not allow BSEE
to grant an SOO for Shell’s Arctic Ocean leases.’

According to Shell, suspension is warranted based on:

¢ multiple time-consuming federal court and administrative challenges, appeals, and
remands, based upon findings that the Government had failed adequately to carry out its
legal obligations, resulting in repeated prohibitions against Shell's engagement in
exploratory operations, often on the eve of such operations, and often after Shell had
expended hundreds of millions of dollars in preparatory work, most of which it has not
been able to recoup or redeploy

743 U.S.C. § 1334(a)(1)(A). The statute also requires regulations allowing for suspension “if there is a threat of
serious, irreparable, or immediate harm or damage to life (including fish and other aquatic life), to property, to any
mineral deposits (in areas leased or not leased), or to the marine, coastal, or human environment....” Id. §
1334(a)(1)(B).

*Id. § 1334(a)(1). The provision continues, “[N]o permit or lease shall be so extended when such suspension or
prohibition is the result of gross negligence or willful violation of such lease or permit, or of regulations issued with
respect to such lease or permit.” /d. To the extent, therefore, that Shell’s activities resulted in an SOO, it may be
that the SOO should not extend the term of the company’s leases.

530 C.EFR. § 250.172.

®1d.§ 250.172(a). Shell does not specify which subsections might give BSEE the authority to grant its SOO
request, instead simply citing the entire regulatory section. See e.g., SOO Request at 1 & 8 (citing 30 C.F.R. §§
250.168-.177 and referring to § 250.172(e) as an “illustrative example”).

"If, in fact, Shell relies on other regulatory authority, its arguments would be similarly unpersuasive. For example,
in addition to rejecting the company’s other arguments, BSEE determined that neither section 30 C.F.R. §
250.172(b) nor § (c) justified ConocoPhillips’ request for an SOO. See ConocoPhillips SOO Denial at 2. The
reasons provided in that denial are equally applicable here.
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¢ BSEE's unexpected and unprecedented determination to introduce a fixed operational
time constraint on drilling into a prospective reservoir zone, specifically the September
24 cut-off in the approved Chukchi Exploration Plan

e accommodation of Alaska Native whaling season in the Beaufort Sea

¢ limited Arctic-viable and regulatory-compliant drilling rigs

¢ BSEE's announced intention to develop new, comprehensive operating regulations
specific to all future drilling operations on the Alaska OCS®

It describes these factors as creating “[c]ircumstances Shell could not have anticipated at the time it
acquired its leases [that] significantly impede Shell's utilization of its lease rights to proceed with
exploration and development of its Alaska leases before they are due to expire.””

Primarily, Shell appears to argue that an SOO is warranted to account for delays in its exploration
program that resulted from successful court challenges to government plans, lease sales, and approvals.
Specifically, the company contends that it “lost” six exploration seasons due to successful litigation
challenging: 1) approval of its 2007-09 Beaufort Sea Exploration Plan; 2) the 2007-2012 Five-Year
Leasing Program; and 3) Chukchi Sea Lease Sale 193.'° It also points to the Secretary of the Interior’s
decision not to grant approvals necessary for exploration in the wake of the Deepwater Horizon accident
and to appeals to the Environmental Appeals Board of EPA’s grant of Clean Air Act permits as reasons
that exploration was precluded."'

These court cases, even if they could support an SOO, were not “circumstances Shell could not have
anticipated at the time it acquired its leases.” Strong opposition among Alaska Native entities, local
governments, and conservation organizations to leasing and exploration in the Chukchi and Beaufort seas
has not been a secret. Shell certainly was aware, or should have been, of that opposition and the
likelihood that litigation would result. Further, five-year leasing programs and Arctic Ocean lease sales
have been challenged regularly in court.'” More specifically, the lawsuit challenging Chukchi Sea Lease
Sale 193 was filed before the sale was held, and shortly after filing the suit, the plaintiffs sent a letter to
the Department of Justice identifying several of the deficiencies in the analysis and requesting that the
sale be delayed."

Moreover, Shell should have been aware of the deficiencies in the analyses that led courts and the
Environmental Appeals Board to invalidate government decisions. The plaintiffs (or appellants) in each
of those suits participated in the public process related to those decisions. That participation included
submitting comments to the relevant agency in which the substantive deficiencies were identified. The
arguments presented in the relevant court cases and appeals are based on the problems detailed in those
letters. Shell is one of the most sophisticated companies in the world. If the deficiencies in the
government’s analysis were apparent to Alaska Native entities and conservation organizations, they

® Shell SOO at 2.

Id.

' See Shell SOO Request at 3-4 (referencing Alaska Wilderness League v. Kempthorne, 548 F.3d 815 (9th Cir.
2008), Ctr. for Biol. Div. v. Dep’t of Interior, 563 F.3d 466 (D.C. Cir. 2009); Native Village of Pt. Hope v. Salazar,
730 F. Supp. 2d 1009 (D. Alaska 2010); and Native Village. of Pt. Hope v. Jewell, 740 F.3d 489 (9th Cir. Jan. 22,
2014).

"' 1d. at 4.

12 See Michael LeVine et al., Oil and Gas in America’s Arctic Ocean: Past Problems Counsel Precaution, 37 Seattle
L. Rev. 1271, 1313-21 (2014).

13 See Letter from to (2008).
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certainly should have been apparent to Shell. Accordingly, the successful cases should not have been
entirely “unanticipated.”

Further, Shell fails entirely to take responsibility for its own failures. Notably, the company simply does
not mention 2012 or 2013 as “lost” years. It does not mention the myriad of problems it encountered in
2012, culminating in the grounding of the Kulluk. Shell also fails to acknowledge that the new prevention
and response regulations applicable to all Arctic Ocean drilling operations are, in large part, the result of
the company’s own mistakes in 2012 that demonstrated the need for those regulations."*

Nor does it accept responsibility for pushing forward based on insufficient preparation and deficient
government analyses. Shell was not forced to purchase leases or push for approval of its exploration
proposals. Another course—in which the company encouraged the government to fully and fairly
evaluate all potential impacts and risks before selling leases or approving exploration—was available to
Shell.

Further, Shell does not explain how these delays justify a five-year suspension in either the Beaufort or
Chukchi seas. Suspensions were granted in the past to account for Shell’s inability to pursue exploration
as a result of the court cases referenced above. In fact, leases in the Chukchi Sea are currently suspended.
Rather than providing any specific justification for the length of the extension sought, Shell simply claims
that “lost time has not been adequately compensated by the limited, short-term suspensions Shell has
received to date” and that “[t]he short-term suspensions Shell has received to date for the Alaska OCS do
not begin to reflect the extent of the actual delays Shell suffered resulting from court decisions and
agency delays.”"” Even if those statements are true, they do not create new authority under which BSEE
may grant an SOO or alleviate Shell of its obligation to justify the length of the suspension it seeks.

The other factors cited by Shell to justify a five-year suspension are no more persuasive. Neither the
“operational time constraint” nor new safety and prevention regulations referenced by Shell contributed to
the company’s inability to complete exploration since purchasing leases. In fact, BSEE rejected precisely
this argument in denying ConocoPhillips’ SOO request, concluding that “the planned development of
generally-applicable, Arctic-specific standards[] does not prevent you from submitting an exploration
plan . . . and beginning drilling or other operations.”"°

Shell also contends that an SOO is warranted because “the available drilling season has been abbreviated
further due to Shell's accommodation for Native community traditional whaling activities. This
accommodation significantly reduces the already limited drilling season.”'” Any “accommodations”
Shell may have made in the past have not been the cause of its failed exploration efforts, and Shell
certainly should have anticipated needing to meet its statutory obligation to protect subsistence uses in the
area. None of these efforts justify an SOO.

4 U.S. Dep’t of the Interior, Review of Shell’s 2012 Alaska Offshore Oil and Gas Exploration Program 6-7 (2013),
available at http://www.doi.gov/news/pressreleases/upload/Shell-report-3-8-13-Final.pdf.

"* Shell SOO at 5&9.

'® ConocoPhillips SOO Denial at 2. The “operational time constraint” referenced by Shell appears to refer to the
requirement that drilling operations cease with sufficient time to allow for completion of a relief well, if one were
necessary, before the end of the season. This requirement is included in the draft “Requirements for Exploratory
Drilling on the Arctic Outer Continental Shelf” released by BOEM and BSEE on February 20, 2015. See
Department of the Interior, Oil and Gas and Sulphur Operations on the Outer Continental Shelf—Requirements for
Exploratory Drilling on the Arctic Outer Continental Shelf, available at
http://www.bsee.gov/uploadedFiles/Proposed%20Arctic%20Drilling%20Rule.pdf.

7 Shell SOO at 6.
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Shell’s reliance on the difficulties of operating in the Arctic Ocean, the paucity of available rigs, and other
logistical challenges are no more persuasive.'® It is undeniably true—as Shell, unfortunately, learned in
2012—that the Arctic Ocean is a difficult and remote place to operate and that there is a limited supply of
equipment capable of withstanding the elements. Shell, however, was well aware of these challenges
when it purchased leases and decided to pursue exploration. The company has repeatedly assured the
government and public that it is capable of operating safely in the Arctic Ocean; in part, these assurances
have been based on the fact that the company drilled exploration wells in the U.S. Arctic Ocean in the
past. It should not be able now to rely on challenges in meeting those commitments to justify an SOO.

Moreover, Shell’s request, particularly as it relates to its Chukchi Sea leases, is untimely. Here, Shell’s
Chukchi leases will not expire until at least 2019 and are currently suspended. As BSEE noted in
concluding that ConocoPhillips’ SOO request was “not ripe,” Shell seeks “what effectively would be a 50
percent extension of the primary term of its leases less than halfway through that term.”"’

Operating in the Arctic Ocean is dangerous, controversial, and logistically challenging. Those facts,
however, do not allow BSEE to bend its rules to grant Shell an unjustified extension of its leases. Shell
knew the rules and realities when it purchased the leases it now owns, and BSEE should not give special
treatment to the company. We encourage BSEE to follow the example it set by denying ConocoPhillips’
SOO Request and deny Shell’s as well.

Thank you again, and we look forward to working with you on this and other issues.
Sincerely,

L

Susan Murray
Deputy Vice President, Pacific
Oceana

cc: Tommy Beaudreau, Chief of Staff, Secretary of the Interior
Brian Salerno, Director, Bureau of Safety and Environmental Enforcement

'8 Shell SOO Request at 6-7.
1 ConocoPhillips SOO Denial at 2.
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Kyle W. Parker

David J. Mayberry

PATTON BOGGS LLP

601 West Sth Avesue, Suite T00
Asnchorage, Alaska 99501
Telephone:  907-263-6300
Facsimile:  907-263.6145
kparker@ipamonboggs com

Atsorneys for Shell Gulf of Mexico Inc.

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ALASKA

NATIVE VILLAGE OF POINT HOPE, et af.,
Plaintiffs, Case No | 08-CV-0004-RRB
DIRK KEMPTHORNE, e of,
Defendants,

<
i T i e

DECLARATION OF CHANDLER T. WILHELM
BWUSC I

L. Myname is Chandler T. Wilkelm. [ have fiest-hand expericace with, and personal
knowlodge of, the facts aad matiors discussed i this declanson.

2. Famthe Alaska Exploration Masager for Shell Exploration & Production Compeny
("SEPCo™). SEPCo’s principal office is in Houston, Texas. SEPCo and Shell Gulf of Mexico
Inc. ("SGOMI™), the high bidder for the foderal oil and gas lesacs describad more filly below,
have a rapidly expanding presence in Alaske, which includes s office in Aschorage. SEFCo
#ad SGOMI sre wholly ownod subsidiaries of Shell Ol Compeny (*Shell™).

Atlachment A
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3 1 am a professicnal petroleum geologist with appecximately 25 years of experioace
workiag in the oil and gas exploration asd peoductice industry, 1 hold the folkowiag degrees:
B.A., 1979, Geology, Pomona College; MS, 1983, Geological Scieaces, Usiversity of
Colorada; Certificaie of Completion, 1997, Global Fisance Program, University of Texas
Gradeste School of Basiness. | have boen employed by Shell or its affiliastes since 1983,

4 As Alaska Exploration Masager for SEPCo, | direct execution of the Alaska
oxploration program. | manage and oversee adminttration of Shell's Alaska ofl sd gas leane
portfolio, participate ia decisions om investments in new oll and gas leases, and oversee
execution of sciseic asd &rilling operations. [ have a staff of appeoximately 40 technical
professionals in Houston and Anchoeage who work &3 8 part of my team, In addition, | work
closcly with the Goverament and External Affairs staff in Aschorage, Houston, and Washiagica,
D.C., 10 ezsurc that Shell conducts its business in Alaska with appropriate atiention %o
stakehobder issues and in compliance with all spplicable local, state sad federal lawy, 23 well as
Shell standards.

5. 1 make this doclaration in support of SGOMI's request 1o iatorvens i the above-
captioned litigation. SGOMI has subutantial istercats that are directly and sigaificantly affecsed
by this litigation, as | discuss further below. No other party o this appeal sepresents the
company”s interests in this case. SGOMI desires o participate in this appoal as a party to peotect
Its ingerests. | believe that ies participation will be helpful and beaclicial to the court and the
process poscrally, and that this participacion will sid in the development of 3 more complete
recoed i this case. This motion to intervene is not beought for purpose of delay or sy other
IRPEOPET pUrpase.

Attachment A
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6 In addition to the leases soquired in Chukchi Sea ON and Gas Lease Sale 193 (MOCS
Leaso Sale 1937) which I will describe in the next paragraph, SGOMI scquired 49 lesaes in the
Bewafort Sea Ol and Gas Lease Sale 202 i 2007 with a total boaus value of $39.3 millica,
Shell Offshore Inc. (“SOE™), a subsidiary of Shell and an affiliase of SGOMI, holds imtercats in
130 federal oil and gas leases located in the Beasfort Sea off the North Slope of Alaska

7. OnFebeuary 6, 2008, the U.S. Department of Imerior, Mincrals Management Service
("MMS™) held Chulchi Sea Oil and Gas Lease Sale 193 ("OCS Lease Sale 1937), OCS Leaso
Sale 193 was a competitive il and gas lease sake covering federal lands off-shoee of the
Nordhwest coust of Alaska ba the Chukehi Sea. SGOMI participated in OCS Loase Sake 193,
bidding on & wtal of 302 leases for a total bid amount of $2.2 billioe. SGOMI was the apparent
high bidder on 275 leases, with apparent Righ bids ttaling $2,117.521,153.

£ Onorabout March 5, 2008, SGOMI was formally awseded 47 leases by the
Deparument of Interice, Thin was the first group of leases from the OCS Lease Sale 193 50 be
formally awarded to SGOMI. SGOMI cxpects that the remaining 228 leases will be awseded
over the mext several months. The total bid emount for these 47 leases was $117,451, 57368, As
the holder of these 47 leases arising out of OCS Loase Sale 193, SGOMI has soquired immeodiate
rights under the Ower Continental Shelf Lands Act. These rights are placed directly i imerest
in this Bogation, i which the Plaintiffs seck 1w set aside OCS Lonse Sale 193, or In the
akemative, an injenction against any action in funtherance of the leases.

9. A sigeificant amount of time and resources has been isvested in several crigical ancas
10 propave for OCS Lease Sale 193, Firnt, beginning in Fobruary 2004, 2 technical team was
axsigned %o study explocation and development opportunitics in the Chukchi Sea, inchuding the
setricval and study of massive amousts of 2-D seismic dats that was origimally acquired in the

g
'
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19705 and e 19304, Second, two fell seasons of 3-D seismic acquisition in the Chukchi Sea
were coaducied in 2006 and 2007 1 enable study of the geology sad o identify the most
promising tracts offered ke the sale sea. This 3-D seismic asalysis involved securing permics
from the MMS, the National Marine Fisheries Service and the United Seates Fish and Wildlife
Service. Third, an enormoss fimancial commitment has boen made 10 assembie the caly arctic-
capable drilling and oil spill response floet in the United States. This invesament e arctic-
capable shipa, supply veasels and rigs was made with e expectation that this floet would bo
utilized for exploeation ssd development in both e Beasfort Sea and the Chvkehi Sea. Fisally,
bocause cach of the 302 leases om which SGOMI bid have thelr own unique geology, personsel
spent thossands of hours ovaluating data and developing and rvaning hendreds of subsurface and
economic models 10 justify the docision 10 Bid $2.2 billion at OCS Lease Sale 193, Taken
together, nearly $100 million has beea speet in peeparstion for SGOMI's pasticipation in OCS
Lessc Sale 193,

10.  Plalesiffs have requested the Count either 10 set aside the leases of enjoin farther
action o implement the beases. Either owtcome would impakr SGOMI's property inerests and
negate SGOMI's significant imvestment of tme and resources,

10, SGOMI has & ssbstantial interest in ensering that OCS Lease Sale 193 is upbeld and
protecting s bidding strategy. [n addithon 0 the risk posed 1w SGOMI's property interests in the
leasos themselves, Plaiatiffs’ lywsweit also prosents a risk ©0 SGOMI's valuable business
infoematicn. In peeparation for OCS Leaso Sale 193, SGOMI initiated a bidding strategy that
was informed by more than foer years of work and substantial scientific and cconomic rescarch.
SGOMI's bidding strategy, as well as the tracts of land that SGOMI belicves are the mont
valuable, are mow public ksowledge. If the loases were 1o be rescindad as Plantifls request,
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SGOMI would be harmed because the knowledge i1 acqeired Suriag the four years leading up
for OCS Lease Sale 193 would bold considerably less value and woald be availabie w
competitons = any sebseguent re-dids.

12 Even if ¢ court does not ses aside OCS Lease Sale 193, mny delays i explosation or
development caused by this Lewyist willl aleo Barm SOOMI, decreasing the value of its inserests
in the leascs and poesatially impedisg their exploeation and sny subsequent development Any
periods of significent Sclay incresse the risk of declines in the value of SGOMI's imerest, and
increse the costs of explontion mnd development. If delays sre sufficiendly long or if
impediments sufficiently extreme, SGOMI ey be completely prevented from exploring and
developing i offthore federal leases. [n such a situation, SGOMI would receive no benefit
from the substancial investsents 2 hay have already made in OCS Loase Sale 193,

13, | declare under penalty of perjury thas the foregoing is true asd coerser.

Executed on Masch /0, 2008,

L et 7 Aot

Chandler T. Wilhelm
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