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July 19, 2016                Subject: File Number S7-06-16 
 
Chair Mary Jo White 
Commissioner Kara M. Stein 
Commissioner Michael S. Piwowar  
 
Securities and Exchange Commission (SEC) 
100 F Street, N.E.  
Washington, D.C. 20549-1090 
 
Dear Chairman and Commissioners,  
 
The International Corporate Accountability Roundtable (“ICAR”) is a coalition of human rights, 
environment, labor, and development organizations working to ensure businesses respect human 
rights in their global operations.1 We appreciate the opportunity to provide comments to the 
Securities and Exchange Commission (the “SEC” or the “Commission”) regarding the 
Commission’s April 13, 2016 Concept Release relating to the Business and Financial Disclosure 
Required by Regulation S-K.2 The Concept Release requests public comment on various issues 
relevant to modernizing certain business and financial disclosure requirements under Regulation 
S-K as part of an initiative to review and improve these disclosure requirements for the benefit of 
investors and registrants.  
 
The Concept Release seeks in part public comment on several issues relating to the disclosure of 
information on public policy and sustainability matters. Specifically, the release seeks 
information on what issues within this category are important to investor voting and decision-
making, and how such information should be disclosed.  
 
ICAR believes that business policies, processes, and impacts on human rights are material 
to investment interests, and as such, must be reported in order to uphold the SEC’s 
mandate “to protect investors, maintain fair, orderly, and efficient markets, and facilitate 
capital formation[.]”3 Our seminal work in this regard was a 2013 report, “Knowing and 
Showing: Using U.S. Securities Law to Compel Human Rights Disclosure”4 [hereinafter 
Knowing & Showing] which demonstrated why and how human rights impacts, risk assessments, 
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
1  ICAR acknowledges the expert guidance of Professor Cynthia A. Williams, Osler Chair in Business Law,   
    Osgoode Hall Law School, York University, Toronto, Canada, in the development and production of this    
    submission. 
2  CYNTHIA WILLIAMS ET AL., “KNOWING AND SHOWING” USING U.S. SECURITIES LAWS TO COMPEL HUMAN RIGHTS 

DISCLOSURE (Oct. 2013) at 16, available at http://icar.ngo/wp-content/uploads/2013/10/ICAR-Knowing-and-Showing-
Report4.pdf [hereinafter ICAR, Knowing and Showing]. 

3  U.S. Securities and Exchange Commission, What We Do, SEC.gov http://www.sec.gov/about/whatwedo.html (last 
visited June 10, 2016). 

4  See generally, ICAR, Knowing and Showing.   
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and procedures are material and should be included in reporting companies’ non-financial 
disclosures. This report is included in this submission as Annex I. 
 
Under Regulation S-K, corporations must disclose non-financial information that is material to 
investors. Information is material to investors if there is a substantial likelihood that a reasonable 
investor would consider the information important in deciding how to vote or in making an 
investment decision.5  
 
In 2010, in determining the materiality of information related to climate change, the SEC 
outlined key factors to consider when determining whether a topic of interest is material for 
corporate reporting purposes. These factors include: (1) heightened public interest in recent years 
(including academic, government, business, investors, analysts, or the public at large); (2) 
international accords and other efforts to address a topic of concern on a global basis; (3) federal 
regulations or state and local laws in the United States; and (4) business leaders’ voluntary 
recognition of the current and potential effect of the category of information on companies’ 
performance and operations.6   
 
In the context of human rights, there are a number of developments within each of these factors 
to support the argument that human rights considerations, including human rights policies, 
practices, and impacts, are material for corporate reporting purposes. 
  

(1) Heightened Public Interest in Relation to Human Rights  
 

In recent years, public interest in human rights information has increased greatly. This rise in 
interest can be seen through, inter alia, the increase in voluntary reporting on human rights 
issues;7 the promulgation of state, federal, and international laws and policies relating to human 
rights disclosure;8 studies conducted by investment firms affirming investor interest in human 
rights information;9 and the increase in academic, government, and corporate engagement with 
the U.N. Guiding Principles on Business and Human Rights (UNGPs), which were formally 
endorsed by the U.S. government.10 The widespread business support for voluntary human rights 
reporting initiatives, such as the GRI G4 Sustainability Reporting Guidelines11 and the UNGP 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
5  TSC Industries, Inc. v. Northway, Inc., 426 U.S. 438, 448-49 (1976) [hereinafter TSC Industries, Inc.]. 
6  Securities & Exchange Comm’n, Commission Guidance Regarding Disclosure Related to Climate Change (Jan. 27, 

2010), Release Nos. 33-9106; 34-61469; FR-82, http://www.sec.gov/rules/interp/2010/33-9106.pdf. 
7  See, ICAR, Knowing and Showing at 30-32.  
8  Id. at 16-24.  
9  See, e.g., Ernst & Young LLP & Boston Coll. Ctr. for Corporate Citizenship, Value of Sustainability Reporting (2013) at 

2, http://www.ey.com/Publication/vwLUAssets/ACM_BC/$FILE/1304-1061668_ACM_BC_Corporate_Center.pdf 
[hereinafter Value of Sustainability]. 

10 See, General Statement by Daniel Baer, Deputy Assistant Secretary of State for Democracy, Human Rights and Labor, 
HUMANRIGHTS.GOV (Jun. 16, 2011), http://www.humanrights.gov/dyn/businesses-and-transnational-corporations-have-
a-responsibility-to-respect-human-rights.html. 

11 78% of reporting companies and 82% of the Global 250 companies use the GRI’s G4 standards as the basis for their 
corporate responsibility reporting, making them the largest voluntary reporting initiative in the world. See, KPMG, 
KPMG Survey of Corporate Social Responsibility Reporting 2013, (2013) at 10, 
http://www.kpmg.com/Global/en/IssuesAndInsights/ArticlesPublications/corporate-
responsibility/Documents/corporate-responsibility-reporting-survey-2013-exec-summary.pdf [hereinafter KPMG 
Survey].   
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Reporting Framework, is also notable.12 For example, some of the largest U.S.-based 
multinational corporations are utilizing the UNGP Reporting Framework to guide their annual 
reports, including Microsoft and Newmont.13 This increase in public interest is further 
substantiated in the attached annexes. 
 

(2) International Accords and Efforts to Address Human Rights 
 

The international community has openly endorsed the UNGPs and has further delineated the 
roles of businesses and States in relation to business respect for human rights.14 In 2014, the 
European Union adopted requirements on non-financial reporting which mandate large 
companies listed on European stock markets and financial corporations to disclose policies and 
risks regarding human rights.15 These requirements build directly on the UNGPs. Additionally, 
multiple international organizations, of which the U.S. government is a part, have developed 
human rights based frameworks that are consistent with or endorse the UNPGs, such as the 
Organization for Economic Cooperation and Development and the International Labor 
Organization.16 A number of global reporting frameworks have also been created to address 
human rights, such as the Global Reporting Initiative (GRI),17 the Sustainability Accounting 
Standards Board (SASB),18 and the UNGP Reporting Framework.19 Further elaboration of these 
points can be found in ICAR’s Knowing and Showing report, attached as Annex I.  

 
(3) Federal and State Regulation for Human Rights in the United States  

 
There has also been sustained regulation regarding human rights at the federal and state level. At 
the federal level, the Dodd-Frank Act of 2010 used securities disclosures to require transparency 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
12 Six global companies and over eighty investors representing over $4.25 trillion dollars in assets under management 

support the UN Guiding Principles Reporting Framework. UN Guiding Principles Reporting Framework, FAQ, 
http://www.ungpreporting.org/resources/faq/ at Q6.  

13 UN Guiding Principles Reporting Framework, Early Adopter Company Newmont Publishes First Report Using 
Reporting Framework, http://www.ungpreporting.org/early-adopter-company-newmont-publishes-first-report-using-
reporting-framework/ (last visited July 11, 2016); Microsoft, Microsoft 2015 Citizenship Report, (2015) at 11, 
https://www.microsoft.com/about/csr/transparencyhub/citizenship-reporting/; Newmont, Beyond the Mine: Our 2015 
Social and Environmental Performance, overview at 12, 
http://sustainabilityreport.newmont.com/2015/_pdf2print/pdfs/newmont-beyond-the-mine-sustainability-report-
2015.pdf.  

14 ICAR, Knowing and Showing at 17-20. 
15 European Commission Statement/14/29, Disclosure of non-financial information by certain large companies: European 

Parliament and Council reach agreement on Commission proposal to improve (Feb. 26, 2014) 
http://europa.eu/rapid/press-release_STATEMENT-14-29_en.htm?locale=en; Business and Human Rights Resource 
Centre, EU Requirements on companies’ non-financial reporting (2014) BUSINESS-HUMANRIGHTS.ORG (2014), 
http://business-humanrights.org/en/eu-requirements-on-companies-non-financial-reporting-2014. 

16 See OECD PUBLISHING, OECD DUE DILIGENCE GUIDANCE FOR RESPONSIBLE SUPPLY CHAINS FROM CONFLICT-
AFFECTED AND HIGH RISK AREAS (2011); International Labour Office, Update on strategic priorities 2010-11, 
G.B.312/POL/13 (Nov. 2011), http://www.ilo.org/wcmsp5/groups/public/---ed_norm/---
relconf/documents/meetingdocument/wcms_163638.pdf. 

17 The Global Reporting Initiative (GRI), Reporting on Human Rights (Nov. 16, 2015), 
https://www.globalreporting.org/resourcelibrary/Reporting-On-Human-Rights.pdf. 

18 The Sustainability Accounting Standards Board (SASB), SASB Materiality Map, http://www.sasb.org/materiality/sasb-
materiality-map/ (last accessed May 20, 2016). 

19 Shift & Mazars LLP, U.N. Guiding Principles Reporting Framework, http://www.ungpreporting.org/.  
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regarding mine safety,20
 payments by extractive companies to governments,21

 and conflict 
minerals disclosure.22 In support of the SEC’s rulemaking in this regard, California, 
Massachusetts, and Maryland have all passed laws preventing companies that either do not 
disclose or disclose inadequately under Dodd-Frank Section 1502 from gaining eligibility to bid 
on state procurement contracts.23 Additionally, in 2010, California enacted the Transparency in 
Supply Chains Act, requiring corporations to disclose their efforts, if any, to combat slavery and 
human trafficking in their supply chains.24  

 
(4) Voluntary Recognition of Human Rights Impacts on Business 

 
Currently, 95% of the Global 250 companies generate voluntary sustainability reports that 
include Environmental, Social, and Governance (ESG) factors that incorporate human rights.25 
Every year thousands of companies around the world issue sustainability reports, and the number 
of companies reporting grows annually.26 According to an Ernst & Young report, “investor 
interest in non-financial information spans across all sectors” and 61.5% of investors consider 
non-financial information relevant to their investments overall.27 Specifically, 19.1% of investors 
would rule out an investment immediately and 63.2% would reconsider investing if there were 
significant human rights risks associated with the investment.28 This evidence shows that 
businesses are voluntarily reporting human rights information because it has direct, indirect, and 
political impacts on a corporation’s ability to generate revenue, attract capital, and operate 
generally. All these impacts are material information for investors to make informed decisions 
for both voting and investment purposes.29  
 
Based on the above factors, ICAR urges the SEC to recognize that human rights policies, 
practices, and impacts are material and to require human rights disclosure under the non-
financial disclosure provisions of Regulation S-K. 
 
Attached to this letter are two annexes. Annex I is an updated copy of ICAR’s Knowing and 
Showing report. Annex II provides specific responses to a number of questions presented within 
the Concept Release. The structure of ICAR’s responses is intended to address only the most 
relevant questions to human rights policies, practices, and impacts. As such, Annex II is 
structured to include two sections responding to the SEC’s questions (1) about the potential 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
20 Dodd-Frank Wall Street Reform and Consumer Protection Act of 2010 §§1502-04, 15 U.S.C. §78a et seq. §1503; 17 

C.F.R. §§229.104, 239, 249 (2013) [hereinafter Dodd-Frank Act]. 
21 Dodd-Frank Act at §1504; 17 U.S.C. §78m(q) (2013). 
22 Dodd-Frank Act at §1502; 15 U.S.C. §78m(p) (2013). 
23 California S.B. No. 861 (2011), 

http://accountabilityroundtable.org/wpcontent/uploads/2011/10/sb_861_bill_20111009_chaptered.pdf; B.H. 2898, 188th 
Leg. (Ma. 2013), https://malegislature.gov/Bills/188/House/H2898; Maryland H.B. 425, Procurement – Required 
Disclosure – Conflict Minerals Originated in the Democratic Republic of the Congo (May 2, 2012), available at 
http://www.srz.com/files/upload/Conflict_Minerals_Resource_Center/Text_of_Maryland_House_Bill_425_on_Conflict
_Minerals.pdf.  

24 California Transparency in Supply Chains Act, S.B. No. 657 (2010), 
http://www.state.gov/documents/organization/164934.pdf.  

25 Ernst & Young, Value of Sustainability at 2. 
26 Id.  
27 Ernst & Young, Value of Sustainability at 18.  
28 Id at 16.  
29 See ICAR, Knowing and Showing at 25-27.  
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changes in the definition of materiality and proposed public policy and sustanability additions to 
Regulation S-K and (2) specific questions posed under Items 101, 103, 303, 503(c) and 305 of 
the SEC’s Regulation S-K.  
 
We would be pleased to meet with you to discuss this matter. 
 
 
Yours sincerely, 
 

 
 
Amol Mehra, Director 
International Corporate Accountability Roundtable 
 
Endorsed by:  
 
The Interfaith Center on Corporate Responsibility (“ICCR”) 
 
ICCR is the pioneer coalition of shareholder advocates who view the management of their 
investments as a catalyst for change. Its 300 member organizations comprise faith communities, 
socially responsible asset managers, unions, pensions, NGOs and academic institutions 
representing combined assets of over $100 billion with a record of corporate engagement that has 
demonstrated influence on corporate policies that further justice and sustainability. ICCR 
members engage hundreds of corporations annually in an effort to promote greater corporate 
accountability on questions such as climate change, corporate water stewardship, sustainable 
food production, human trafficking and slavery in global supply chains and increased access to 
both financial and health care services for communities in need. 
 

  
Josh Zinner, CEO 
Interfaith Center on Corporate Responsibility  
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ANNEX I: ANNEX TO ICAR LETTER TO SEC ON BUSINESS AND 

FINANCIAL DISCLOSURE REQUIRED BY REGULATION S-K 
 

File No: S7-06-16  
 
 
International Corporate Accountability Roundtable, “Knowing and Showing”: Using U.S. 
Securities Laws to Compel Human Rights Disclosure (2013).  
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ADDENDUM TO ANNEX I 
 

Update to “Knowing and Showing: Using U.S. Securities Laws to Compel Human Rights 
Disclosures” section on European Union Legislation on pages 23-24.  

 
Since the publication of ICAR’s “Knowing and Showing” report in October 2013, the 

European Council and European Parliament adopted national requirements on non-financial 
reporting, including reporting on business’ human rights impacts.1 The European Parliament and 
the Council reached an agreement on February 26, 2014, with the European Parliament adopting 
the amendments to its Annual Financial Statements Directive 2013/34/EU on April 15, 2014 and 
the Council of the European Union adopting the directive on September 29, 2014.2 The new 
regulations require publicly listed European companies with more than 500 employees to 
disclose policies and risks on human rights, employee-related issues, diversity on boards of 
directors, anticorruption, anti-bribery, and the environment.3 This directive amends existing 
accounting legislation to improve the transparency of corporate social responsibility reports from 
companies with more than 500 employees, requiring that these reports include human rights 
information.4  

 

 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
1 European Commission, “Disclosure of non-financial information by certain large companies: European Parliament 
and Council reach agreement on Commission proposal to improve transparency” Press Release Statement (Brussels, 
Feb. 26, 2014) http://europa.eu/rapid/press-release_STATEMENT-14-29_en.htm?locale=en.   
2 European Council Directive 2013/34/EU, 2013 O.J. (L 182) 19 (EC) [hereinafter EU Directive]; Anil Yilmaz & 
Rachel Chambers, New EU human rights reporting requirements for companies: One step beyond the current UK 
rules, EU LAW ANALYSIS (Oct. 22, 2014) http://eulawanalysis.blogspot.com/2014/10/new-eu-human-rights-
reporting.html.  
3 Business and Human Rights Resource Centre, “EU Requirements on companies’ non-financial reporting (2014)” 
BUSINESS-HUMANRIGHTS.ORG, http://business-humanrights.org/en/eu-requirements-on-companies-non-financial-
reporting-2014.  
4 See generally EU Directive, supra note 1.  
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Endorsement 
 

This document has been reviewed, edited, and endorsed by Professor Cynthia A. Williams. 
 
 

 

 
Professor Cynthia A. Williams joined Osgoode Hall Law School on July 1, 2013 as the Osler Chair 
in Business Law, a position she also held from 2007 to 2009. Before coming to Osgoode, she 
was a member of the faculty at the University of Illinois College of Law and, prior to that, she 
practiced law at Cravath, Swaine & Moore in New York City. 

Professor Williams writes in the areas of securities law, corporate law, corporate responsibility, 
comparative corporate governance, and regulatory theory, often in interdisciplinary 
collaborations with professors in anthropology, economic sociology, and organizational 
psychology. 

Professor Williams’ work has been published in the Georgetown Law Journal, the Harvard Law 
Review, the Journal of Corporation Law, Theoretical Inquiries in Law, the University of New 
South Wales Law Journal, the Virginia Law Review, and the Academy of Management Review. 

 

Acknowledgment  
 

ICAR would like to acknowledge the following individuals who participated in the production of 
this report: Stephen Winstanley, Katie Shay, Sara Blackwell, Kendall Scott, Mike Lally, and 
Caitlin Peruccio. 

  

 

Amol Mehra, Esq. 

Director, International Corporate Accountability Roundtable (ICAR) 

 
 

 

ICAR Submission S7-06-16 Page 9



 
 

3 

Table of Contents 
 

Introduction _________________________________________________________________________5 

 
The Legal Framework: U.S. Securities Reporting Standards ________________8 

A.  The Disclosure Provisions _____________________________________________ 8 
I. Regulation S-K and Periodic Disclosure of Non-Financial Information ________ 9 

          Description of Business, Item 101 ___________________________________________________ 10 
          Legal Proceedings, Item 103 _________________________________________________________ 10 
          Management’s Discussion and Analysis, Item 303 __________________________________ 11 
          Disclosure Controls and Procedures, Item 307 ______________________________________ 11 
          Risk Factors, Item 503(c) ____________________________________________________________ 11 

II.    Shareholder-Demanded Disclosure Using Shareholder Resolutions, as Permitted 
Under Exchange Act Section 14(a), Regulating Proxy Solicitations and the SEC’s 
General Powers Under Section 14(a) ___________________________________ 12 

III.   Rules 408 and 10b-5: Ensuring Completeness, Accuracy, and Responsibility in       
Disclosures _________________________________________________________ 13 

B.   What is “Material” for Corporate Disclosures? __________________________ 14 
 

Demonstrating Materiality: Human Rights Impacts, Risk Assessments, 
and Procedures Are Material for Corporate Securities Disclosures to the 
S.E.C. ________________________________________________________________________________ 16 

A.   Recent Regulatory, Legislative, and Other Developments _________________ 16 
I. Federal Government Regulatory Efforts ________________________________ 17 

          Dodd-Frank Special Disclosure Provisions __________________________________________ 17 
          SEC Guidance on Climate Change and Cyber-Security _____________________________ 19 
          State Department Responsible Investment in Burma Reporting Standards _________ 19 
          Foreign Corrupt Practices Act  _______________________________________________________ 20 

II.     State and Local Government Regulations or Laws ________________________ 20 
III.   International Community Actions to Address Business and Human Rights  
 Concerns on a Global Basis ___________________________________________ 21 

          UN Frameworks and International Standards ____________________________ 21 
          European Union Legislation _________________________________________ 23 
          Multi-Stakeholder Initiatives (MSIs) ___________________________________ 24 

 

ICAR Submission S7-06-16 Page 10



 
 

4 

B.   Potential Impact of Human Rights-Related Matters on Public Companies ___ 25 
I. Direct Impacts ______________________________________________________ 25 
II. Indirect Impacts ____________________________________________________ 26 
III.   Political Effects That Could Have a Material Impact on Business and   

Operations _________________________________________________________ 27 

C.   Current Sources of Human Rights-Related Disclosure Regarding Public 
Companies ________________________________________________________ 27 
I. Increasing Calls for Human Rights-Related Disclosure by Shareholders of    

Public Companies ___________________________________________________ 28 
II.     Petitions for Interpretive Advice Submitted to the SEC by Large Institutional 

Investors or Other Investor Groups ____________________________________ 29 
III.  Existing Public Disclosures Available Through Other Sources ______________ 29 

           Voluntary Reporting in Periodic SEC Securities Disclosures ______________________ 30 
           Voluntary Informal Social Sustainability or Responsibility Reporting _____________ 31 
           Marketplace Information Analysis and Investor Analytical Services ______________ 32 

 

Reporting Material Human Rights Information to the S.E.C. ______________ 35 
A.   Assessing Human Rights Risks and Impacts Related to Business Activities: 

Human Rights Due Diligence _________________________________________ 35 

B.   Disclosing Material Human Rights Risks and Impacts ____________________ 36 
I. Interpretive Guidance on Existing Securities Reporting Item Requirements for 

Human Rights-Related Matters _______________________________________ 36 
II. The Development of a New Rule for Human Rights Reporting ______________ 37 

 

Conclusion _________________________________________________________________________ 39 
 

Endnotes ___________________________________________________________________________ 39 
 

 

 

 

ICAR Submission S7-06-16 Page 11



 
 

5 

Introduction 

After decades of economic globalization and trade liberalization, traditional legal and regulatory 
enforcement systems have proved to be inadequate in holding corporations accountable for the 
adverse social impacts of business activities. Due partly to limitations on courts’ jurisdictional 
authority over extraterritorial activities of corporations1 and weaknesses in the rule of law in 
operating jurisdictions,2 corporations have functioned in an environment where regulations that 
are intended to hold them accountable for the way in which they conduct business are 
insufficiently enforced.3 Yet, public reaction to recent corporate disasters such as the factory 
collapse at Rana Plaza in Bangladesh,4 the adoption of socially responsible investment policies 
by a broad cross-section of investors,5 and international policy convergence on the responsibility 
of businesses to respect human rights6 all indicate that human rights concerns related to business 
activities are relevant and material to a broad set of stakeholders. 

In recent years, public attention on business-related human rights abuses has grown in a wide 
variety of industries. Popular disapproval of corporate complicity in human rights violations has 
manifested in the form of direct boycotts by consumers, as well as pressure from an investor 
community that is increasingly interested in social issues. For instance, the garment industry has 
received widespread and largely negative attention after multiple deadly factory disasters in 
Bangladesh, including the Tazreen Fashions fire that killed 114 workers in Dhaka on November 
24, 20127 and the Rana Plaza factory collapse on April 24, 2013 that left more than 1100 
workers dead.8 In addition, the information and communications technology industry has 
struggled to effectively self-regulate and monitor labor standards in its supply chains, as 
demonstrated by the frequent publicity surrounding the harsh conditions facing workers at the 
FoxConn factory complex in China.9 The extractives industry has similarly faced scrutiny for 
adverse working conditions, human rights abuses by security personnel at mines,10 forced labor 
and other modern forms of slavery,11 and the contamination of ground water supplies.12  

In response to these types of incidents, consumers have increasingly taken direct action to 
boycott and encourage divestment from socially irresponsible companies.13 Certification labels 
such as “Rainforest Alliance”14 and “Fair Trade”15 have become sought after by companies in 
order to market their products to socially-motivated purchasers. Moreover, investors are adopting 
socially responsible policies to guide their decisions and are expecting valuable returns on their 
outlays as a product of doing so, as indicated by the rising asset values of socially responsible 
investment funds in the United States over the past two decades (from $639 billion in 1995 to 
$3.74 trillion in 2012).16 Mainstream institutional investors, including institutional mutual and 
equity funds, have also signed onto international principled investing standards, joining more 
than 1188 signatories to the United Nations Principles for Responsible Investment—altogether 
commanding a total of more than $34 trillion (or over 15% of the world’s investable assets) in 
market capital.17  

ICAR Submission S7-06-16 Page 12



 
 

6 

A company’s reputational risk—the material damage to a company’s reputation as a result of 
social missteps—can therefore result in significant business costs. As has been shown in a 
multitude of instances, consumer and client preferences can change dramatically upon the 
discovery of human rights risks. Employees, recruits, investors, and shareholders alike may seek 
to disassociate from a corporation that is implicated in human rights violations. This ripple effect 
from the discovery of human rights risks and impacts can negatively alter any competitive 
advantages that a business might have because of changes in public perception. For example, the 
rise in popularity of “fair trade” coffee illustrated this effect when major coffee shops faced 
backlash and demands from customers before agreeing to serve fair trade certified coffee.18 Now, 
more than ever, consumers and investors are making the conscious decision to purchase from 
and invest in companies that utilize an ethical supply chain and are not complicit in human rights 
violations. As such, companies should reasonably expect consumers and investors to prefer and 
even demand complete and accurate information concerning human rights risks before making 
the decision to purchase or invest.19  

In the absence of enforceable and uniform regulations for corporate accountability at the global 
level, domestic law must work to answer this call for corporate accountability. U.S. securities 
regulation is a key and promising area for such domestic efforts as it is based on a philosophy 
that uses transparency to allow market actors to hold corporations accountable for social conduct 
and standards.20 This paper applies that purposeful logic to provide a road-map for how U.S. 
securities laws can be used to create conditions for investors to hold companies accountable for 
their social and human rights impacts. Market actors can and should motivate companies to act 
more responsibly regarding their impact on human rights by allocating capital resources to more 
responsible companies. However, market actors can only do so if there is transparent, clear, and 
comparable disclosure of those human rights risks and impacts, as well as the policies and 
procedures that are related to the assessment and management of such risks and impacts.   

This paper argues that human rights are materially relevant to corporate securities reporting and 
encourages the U.S. Securities and Exchange Commission (SEC) to guide businesses in 
reporting material human rights information in their periodic and proxy disclosure reports. First, 
the paper outlines the legal framework for securities disclosure regulations that are relevant to 
human rights. Second, the paper explains the methodology for assessing whether information 
related to corporate activities is material and uses this methodology to analyze whether human 
rights information is material to corporate securities disclosures. Finally, the paper proposes a 
plan for implementing disclosure of material human rights information related to business 
activities, incorporating human rights due diligence standards at the global level to assess and 
identify material human rights risks and impacts.  

As part of this proposed plan, this paper identifies two alternative and complementary actions 
that the SEC could take to clarify precisely how issuers should disclose material human rights 
information. First, given its authority to issue interpretive guidance, the SEC should provide such 
guidance in order to explain how material human rights information should be incorporated into 
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existing securities reporting items. Second, given its authority to promulgate new regulations for 
the public interest or the protection of investors,21 the SEC should promulgate a new rule 
specifically requiring disclosures of human rights information, organized in a new reporting item 
for periodic reports or proxy disclosures. Interpretive guidance would facilitate mandatory 
reporting under existing rules by clarifying the materiality of human rights information to 
investors, whereas a new rule could establish clear and organized disclosure of human rights 
matters in a new reporting item, enabling investors to easily review this information in their 
capital allocation decisions. 
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The Legal Framework: U.S. Securities Reporting Standards 

The SEC was established by the Securities Act of 1933 (“Securities Act”) and the Securities 
Exchange Act of 1934 (“Exchange Act”).22 Its mission is to promote the public interest by 
protecting investors, facilitating capital formation, and maintaining fair, orderly, and efficient 
markets.23 More recently, the Sarbanes-Oxley Act of 200224 and the Dodd-Frank Wall Street 
Reform and Consumer Protection Act of 201025 were passed in response to accounting scandals 
and securities market abuses that destabilized the domestic and global economy, further 
impacting the SEC’s mission and mandate.26  

The intellectual architects of the U.S. securities regulation system favored the use of 
transparency as a regulatory mechanism, not only to ensure accurate pricing of securities in the 
marketplace,27 but also to motivate changes in business behaviors by exposing corporate conduct 
to public scrutiny.

28 Based on this foundational architecture, transparency became one of the 
primary mechanisms for implementing the investor protection and public interest purposes of 
U.S. securities regulations.29 The debates within the U.S. House of Representatives on both the 
Securities Act and the Exchange Act clearly indicate that public disclosure of information was 
intended to affect the way business is performed, including in ways that increase the social 
responsibility of business conduct.30 

This section will outline the legal framework of securities law in the United States. Corporate 
securities reporting essentially involves two steps: (1) identifying and collecting the type of 
information required for disclosure under securities regulations and (2) filtering that information 
by determining what is “material” for disclosure to the SEC, investors, and shareholders.  

 

A.  The Disclosure Provisions 
 

Securities-issuing entities are required to publicly report information to enable investors and 
shareholders to make informed investment decisions and allocate capital resources efficiently. 
Under U.S. securities law, issuers must disclose information publicly to the SEC at the following 
regular intervals: (1) at the initial public issuing of securities, (2) at registration of securities, (3) 
at quarterly and annual periodic intervals, (4) as part of proxy solicitation disclosures for the 
annual shareholders meeting, and (5) at the occurrence of extraordinary events such as a tender 
offer, merger, or sale of the business.31 The integrated disclosure requirements for registered 
securities are organized in the comprehensive Regulation S-K (or Regulation S-B for small 
businesses).32 Additionally, shareholders have the authority to demand disclosures beyond those 
required under Regulation S-K by using their power to bring resolutions during the proxy 
solicitation process for annual shareholders meetings.33 These regulations are buttressed by a 
number of other  rules: (1) Rule 408, promulgated pursuant to the authority of the Securities Act, 
and Rule 12b-20 of the Exchange Act, both of which require additional disclosure of material 

ICAR Submission S7-06-16 Page 15



 
 

9 

information necessary to ensure that required disclosures are not misleading,34 and (2) Rule 10b-
5, promulgated pursuant to the authority of Section 10(b) of the Exchange Act, which establishes 
legal liability for those responsible for fraudulent or untrue statements or omissions in 
disclosures connected with the purchase or sale of securities.35 

In order to ensure that the information disclosed in securities reports is useful to investors, 
issuers are only required to report information that is “material” to the users of their reports.36 In 
the case of periodic securities reports, the intended users are potential investors and existing 
shareholders. Materiality is both an accounting and securities law concept for classifying 
information as significantly relevant to understanding the past, current, and future value and 
performance of the issuer’s securities. It is judged based on factoring the quantitative and 
qualitative importance of the information in evaluating the issuer and in relation to the intended 
users of the report.37 For securities reports, information must be disclosed that is: (1) specifically 
required under Regulation S-K or necessary to ensuring that required disclosures are not 
misleading38 and (2) material to investors’ or shareholders’ decision-making processes in 
accurately valuing securities, in particular for the purpose of choosing to buy or sell securities.39 

 

I.  Regulation S-K and Periodic Disclosure of Non-Financial Information 
 

Regulation S-K outlines the standard instructions for corporate securities disclosures required by 
U.S. securities regulations. These regulations inform the initial obligation to disclose specific 
types of information in prospectuses for the sale of new securities, in companies’ periodic and 
extraordinary occurrences reports, and in companies’ proxy statements in conjunction with their 
annual meeting. In addition to a company’s registration statement, there are four primary 
categories of disclosures for periodic reporting, including descriptions of the registrant’s (1) 
business, (2) securities, (3) financial information, and (4) management.40 Issuers are required to 
provide periodic disclosures quarterly on the SEC’s Form 10-Q and annually on the Form 10-
K.41  

Several provisions of Regulation S-K require descriptive disclosures that may incorporate 
material non-financial information. Key provisions that require discussion of non-financial 
information include Item 101 (description of business), Item 103 (legal proceedings), Item 303 
(management’s discussion and analysis), Item 307 (disclosure controls and procedures), and Item 
503(c) (risk factors).42 The SEC occasionally issues interpretive guidance releases to clarify the 
information issuers are expected to disclose and how the Commission staff evaluates disclosures 
by issuers.43  
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Description of Business, Item 101 
 

The description of business under Item 101 should indicate general developments in the business 
during the previous five years, including any material changes in the mode of doing business and 
a forward-looking description of the plan of operation for the next reporting period.44 Depending 
on the timing of the report, projections must outline the plan for the remainder of the fiscal year 
or for that period and an additional six-months into the next fiscal year.45 This item includes 
three primary disclosures: (1) general development of business, (2) financial information about 
business segments, and (3) a narrative description of business.46  

The narrative description of business requires disclosures encompassing all areas of the business 
operations. An issuer must disclose the principal products and services involved in the issuer’s 
business, the status of each business segment or new product (e.g. planning, prototype, design-
selection, re-engineering stages), the sources and availability of raw materials, the status and 
importance to the business valuation of all intellectual property, and the extent to which business 
segments are or may be seasonal in nature.47 There must be a description of the principal 
methods of competition and positive and negative factors related to the issuer’s competitive 
position should be reported.48 Finally, material effects on capital expenditures from compliance 
with federal, state and local provisions related to environmental protection must be explained 
appropriately.49 

 

Legal Proceedings, Item 103 
 

Under Item 103, issuers must disclose information relating to any pending legal proceedings 
involving the issuer, any of its subsidiaries, or any of their property as a party to litigation where 
the proceedings could have a material impact on the issuer.50  This reporting requirement is 
limited in scope by the qualifications that pending litigation must be other than routine litigation 
incidental to the business, and it must have the potential to result in damages exceeding ten 
percent of the issuer’s current assets.51 Where several cases based on the same legal or factual 
issues are pending or are being contemplated, the amount of potential damages must be 
calculated by aggregating the claims.52 These limitations do not directly apply where the 
proceeding arises from a law or regulation for the purpose of environmental protection or where 
a governmental authority is a party to the proceeding and it involves potential monetary 
sanctions of more than $100,000.53 In each of these cases, an issuer may only limit their reports 
if the proceeding’s outcome is immaterial to the business or financial condition of the issuer or if 
the penalty where the government is a party is unlikely to be an actual fine of $100,000 or 
more.54 
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Management’s Discussion and Analysis, Item 303 
 

Management’s Discussion and Analysis (“MD&A”) under Item 303 is intended to provide a 
narrative description of management’s views concerning the financial condition of the company 
and the results of business operations, with a particular emphasis on future prospects and risks.55 
This section should add value to the overall disclosures provided by the company and supply a 
contextual basis for investors to analyze financial information.56 To do so, the MD&A must 
include reporting covering three subjects: liquidity, capital resources, and results of operations. 
Detailed instructions of explicit requirements in discussing each of these subjects are found in 
Instruction 5 to Item 303(a).57 Essentially, the reporting requirements focus on management 
identifying any known trends, events, or uncertainties that will or are “reasonably likely” to 
result in favorable or unfavorable material effects to the issuer’s liquidity, capital resources, or 
operating results—such as net sales, revenues, or costs from continuing operations.58 These 
disclosures are intended by the SEC to be made in a meaningful, company-specific manner and 
should not use “boilerplate” phrasing and generalities.59 

 

Disclosure Controls and Procedures, Item 307 
 

Item 307 requires an issuer’s principal executive or financial officers, or the functioning 
equivalent, to disclose their conclusions regarding the effectiveness of internal disclosure 
controls and procedures.60 This will require a short, narrative explanation of the executives’ 
understanding of the internal processes and an affirmation of the effectiveness of the procedures 
that are in place. Generally, this will require disclosure outlining the due diligence and auditing 
measures the company uses to identify, assess, and evaluate required categories of information in 
preparation of the annual, quarterly, and special reports required by securities regulations. 

 

Risk Factors, Item 503(c) 
 

Item 503 is specific to prospectus disclosure as initially promulgated, but is recently incorporated 
into Item 1A for quarterly and annual reporting. In Item 503, the issuer is required to briefly 
summarize their prospectus in plain English, including a distinct section captioned “Risk 
Factors” to discuss the most significant factors that make the offering speculative or risky.61 This 
typically includes risks of changes in the competitive landscape or market demand, fluctuations 
in political stability or other operating conditions, climate change risks and associated cost 
increases, and other such unpredictable variations in the business environment that may damage 
capital formation or financial performance.62 This narrative discussion is specifically required to 
be “concise and organized logically,” with risks presented that are tailored to the specific issuer 
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and their business.63 It must be placed immediately following the summary section or any price-
related information or directly after the cover page, if there is no summary.64  

The risk factor discussion must explain how the risk affects the issuer and clearly express each 
risk factor in a sub-caption that adequately describes the risk.65 The description of Item 503(c) in 
Regulation S-K specifically identifies risk factor categories in a non-exhaustive list, including 
lack of an operating history, lack of profitable operations in recent periods, financial position, 
business or proposed business, and the lack of a market for the issuer’s common equity 
securities. The list provided is suggestive, but item 503(c) is clear that all of the most significant 
factors that make the offering speculative or risky must be disclosed.66 
 

II.  Shareholder-Demanded Disclosure Using Shareholder Resolutions, as Permitted Under 
Exchange Act Section 14(a), Regulating Proxy Solicitations and the SEC’s General Powers 

Under Section 14(a) 
 

Company-specific disclosure may also arise based on a successful shareholder resolution (also 
called shareholder proposals). Under state corporate law, securities owners have the power to put 
appropriate items on the annual meeting agenda.  In Section 14(a) of the Exchange Act, the SEC 
is given general authority to regulate the process of soliciting proxies in conjunction with the 
annual meeting.  In Rule 14a-8, the SEC has identified the procedural and substantive 
requirements for shareholders’ resolutions.  If a shareholder resolution asking for information 
from the issuer receives majority support in the proxy solicitation process, then the information 
may be forthcoming.67  

Companies may seek a no-action position from the SEC staff to protect them from later SEC 
enforcement action if the company decides not to include certain shareholder resolutions in the 
company’s annual proxy statement.  Permissible reasons to exclude shareholder proposals are set 
out in Rule 14a-8, question 9.68 Exclusion may be permissible based on the proposal violating 
one of the eligibility or procedural requirements of Rule 14a-8 or if it falls within one of the 
rule’s thirteen substantive bases for exclusion.69 If there is no basis to exclude a shareholder 
proposal, the issuer must include the proposal in its proxy solicitation for shareholders to 
consider.   

Additionally, under the broad authority delegated to the SEC by Section 14(a) of the Exchange 
Act, the Commission is entitled to regulate the proxy solicitation process “as necessary or 
appropriate in the public interest or for the protection of investors.”70 It has been argued that this 
mandate was intentionally designed to allow the SEC to establish rules that would permit 
shareholders to hold companies accountable for their actions, including by promulgating proxy 
disclosure rules that would provide shareholders with more information about the companies’ 
actions.71  The challenge for any proponent of new proxy disclosure rules lies in gaining 
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sufficient support for any proxy disclosure request in order to instigate the SEC rule-making 
process under section 14(a).  

 

III.  Rules 408 and 10b-5: Ensuring Completeness, Accuracy, and Responsibility in 
Disclosures 

 

Supplementary provisions of the Securities and Exchange Acts buttress the specific disclosure 
requirements in Regulation S-K. First, Securities Act Rule 408 and Exchange Act Rule 12b-20 
provide a “catch-all” requirement to disclose any further material information necessary to 
ensure the overall disclosures are not misleading.72 Then, Rule 10b-5 attaches personal liability 
for fraud, misstatements, or omissions to the individuals responsible for preparing and certifying 
the disclosures as true, accurate, and complete. These provisions act to complement disclosure 
requirements and ensure that managers and internal reporters have incentives to ensure that the 
information they are disclosing is complete, accurate, and true. 

According to Securities Act Rule 408 and Exchange Act Rule 12b-20, issuers are required to add 
any material information necessary to ensure their disclosures are not misleading. The specific 
language of both Rule 408 and Rule 12b-20 require “such further material information, if any, as 
may be necessary to make the required statements, in light of the circumstances under which 
they are made, not misleading.”73 These rules act as a “catch-all” to ensure that issuers are 
required to disclose any additional material information necessary to ensure that information 
disclosed is not misleading—in essence, to guard against half-truths. 

Section 10(b) and Rule 10b-5 of the Exchange Act create liability for using deceptive or 
manipulative devices in connection with the purchase or sale of securities.74 In particular, 
according to Rule 10b-5 (b) it is unlawful for any person to directly or indirectly “make any 
untrue statement of a material fact or to omit to state a material fact necessary in order to make 
the statements made, in the light of the circumstances under which they were made, not 
misleading . . . in connection with the purchase or sale of any security.”75 This liability, in 
relation to periodic securities disclosures, attaches to the individuals involved in preparing the 
statements of material fact and to those who are required to certify that the material statements of 
fact are true and complete—usually the Chief Executive Officer, Chief Financial Officer, or 
similarly empowered high-level executive. This liability applies to materially misleading 
statements even where there is no affirmative duty to disclose such information.76 

In making a claim for violation of Rule 10b-5, the plaintiff must prove several elements. They 
must show: (1) that the defendant is subject to Rule 10b-5, (2) that there was a misrepresentation 
or omission, (3) of a material fact, (4) made with the intent to deceive or recklessness in the 
misstatement, (5) upon which the plaintiff relied, (6) in connection with either a purchase or sale 
of a security (7) causing (8) damages.77  While reliance is a part of the plaintiffs’ case, it may be 
presumed in certain cases.  In omission cases, reliance may be presumed if the omission is of a 
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material fact, and in misstatement cases there is a rebuttable presumption of reliance when the 
security is trading in an efficient market since the misstatement will operate as a  “fraud on the 
market,” affecting the market price.78 Therefore, incentives are created to promote accuracy and 
completeness in periodic disclosures in part because the individuals responsible for preparing the 
information and certifying the disclosures may be personally liable for any fraudulent material 
inaccuracies or omissions. 

B.  What is “Material” for Corporate Disclosures? 
 

The first part of the disclosure process involves collecting information based on the items 
specifically required under Regulation S-K, any information demanded by successful 
shareholder disclosure proposals, and the blanket requirements to include additional material 
information as necessary to ensure the disclosures are not misleading. Once this information is 
gathered, the issuer must determine what information is “material” and thereby subject to public 
disclosure and what information is immaterial and thereby not required to be disclosed 
publicly.79 The second part of the disclosure process requires a subjective filtering of information 
related to required disclosure items through a screen of materiality, with the goal of ensuring that 
public disclosures are useful to investors and shareholders in assessing current and prospective 
corporate performance. 

The Supreme Court of the United States has laid out a clear legal standard for identifying what is 
“material” for securities reporting. The standard is driven by the rationale behind the Securities 
Acts to “substitute a philosophy of full disclosure for the philosophy of caveat emptor and thus 
to achieve a high standard of business ethics in the securities industry.”80 It is tempered by the 
judicial concern that “a minimal standard might bring an overabundance of information within 
its reach,”81 and lead management to overburden the market with disclosures that did not enable 
“informed decision-making.”82 

A fact is material if “there is a substantial likelihood that a reasonable investor would consider it 
important” and would have viewed the information “as having significantly altered the ‘total 
mix’ of information made available.”83 The Court explains that assessing whether a fact is 
material “requires delicate assessments of the inferences a ‘reasonable shareholder’ would draw 
from a given set of facts and the significance of those inferences to him.”84 Whether a fact is 
material “depends on the significance the reasonable investor would place on the . . . 
information.”85 

Regarding speculative or contingent information, including much forward-looking information, 
Supreme Court precedent calls for companies to balance “the indicated probability the event will 
occur and the anticipated magnitude of the event in the light of the totality of company 
activity.”86 Adopting the reasoning from earlier cases, the Court expects the significance of each 
fact to be assessed in relation to all other available information.87 
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The SEC has provided additional guidance in recent years to assist companies with determining 
materiality. In Staff Accounting Bulletin No. 99 (“SAB 99”), the SEC clarifies that materiality 
cannot be determined based on a bright-line quantitative criterion alone and that even 
information that is purely qualitative could, in the context of all other available information, be 
material to corporate securities disclosures.88 In particular, SAB 99 dispelled the popular rule-of-
thumb that any fact which could not result in a financial impact of at least 5% on any quantitative 
category was not material.89 SAB 99 provided some guidance for accountants to consider 
qualitative characteristics in determining materiality by listing hypothetical situations where 
qualitative information would be considered material by SEC staff.90 

Materiality determinations require the accountants and managers preparing securities reports to 
assess the qualitative and quantitative characteristics of information to identify information that a 
reasonable investor would consider important enough to significantly alter the “total mix” of 
information available.91 The certainty or uncertainty of a fact, trend, or event’s occurrence—and 
the nature and scope of the impact on corporate performance of that occurrence—will all affect 
whether it is material.92 These subjective determinations should be guided by balancing the 
purposes of securities regulation in providing sufficiently accurate, detailed, and comparable 
information to protect investors and ensure fair, orderly, and efficient markets against a judicious 
temperance to refrain from overwhelming the market with a flood of useless information.93 

ICAR Submission S7-06-16 Page 22



 
 

16 

Demonstrating Materiality: Human Rights Impacts, Risk 
Assessments, and Procedures Are Material for Corporate 

Securities Disclosures to the S.E.C. 

 

Materiality derives from the general public, international and national governments, and 
businesses treating a particular area or impact of business activity with heightened interest.94 In 
2010, the SEC re-evaluated the materiality of information related to climate change in light of 
increasing interest from the public, academics, businesses, domestic and international 
government, and other stakeholders.95 In doing so, the Commission outlined the process for 
considering whether a topic has become popularly relevant to the level of “material” to corporate 
reporting. Key factors considered include: heightened public interest in recent years (including 
academic, government, business, investors, analysts, or the public at large); international accords 
and efforts to address a topic of concern on a global basis; federal regulations or state and local 
laws in the United States; and voluntary recognition of the current and potential effect of the 
category of information on companies’ performance and operations by business leaders.96 The 
SEC addresses these key factors by analyzing the level of interest in climate change according to 
three primary elements: (1) recent regulatory, legislative, and other developments; (2) the 
potential impact of climate change related matters on public companies; and (3) current sources 
of climate change-related disclosures regarding public companies.97 Within each element, the 
materiality of any category of information is supported by trends of public interest, international 
community action, domestic legislative action, and voluntary business action expressing an 
acknowledgment of material significance. 

This section provides evidence that the significance of human rights information to investors and 
the public has evolved to a level that requires its disclosure as material information in securities 
reports. First, recent regulatory, legislative, and other developments in the US and international 
spheres are presented. Second, the potential impacts of human rights-related matters on public 
companies are outlined using examples from recent years. Finally, current sources of human 
rights-related disclosures regarding public companies are outlined. This evidence supports the 
conclusion that human rights are material to investors. Securities regulations must recognize this 
materiality by providing guidance for issuers to disclose information related to human rights 
risks and impacts in a clear, consistent, and comparable manner in their reports to the SEC. 

 

A.  Recent Regulatory, Legislative, and Other Developments 
 

Legislators, regulators and international policy-makers have indicated that the human rights risks 
and impacts arising from globalized business activities require concerted global action. Domestic 
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legislators and regulators in the United States have adopted public policies and rules at the 
federal, state, and local levels that address corporate social responsibility and enhance corporate 
transparency relating to human rights.98 The international community has endorsed defined roles 
for States and businesses in the UN’s “Protect, Respect, Remedy Framework”99 and the 
“Guiding Principles” for implementing this framework in the business and human rights 
context.100 Furthermore, the United States government has endorsed the Guiding Principles and 
has been encouraged by members of civil society to develop a plan for national 
implementation.101 Stakeholders in business and civil society have come together with initiatives 
to develop particular standards and processes for addressing human rights risks and impacts 
through voluntary action.102  

 

I.  Federal Government Regulatory Efforts 
 

Federal legislators and administrative agencies in the United States have used their authority to 
promote corporate respect for human rights and to provide greater transparency to investors and 
the public on human rights risks and impacts related to business activities. In the Dodd-Frank 
Wall Street Reform and Consumer Protection Act of 2010, Congress required transparency from 
companies in special securities disclosures to address corruption and bribery, mine safety, and 
conflict minerals sourcing.103 The SEC interpretive guidance for disclosures related to climate 
change104 and to cyber-security information105 has directed companies to disclose socially 
important information similar to human rights concerns under existing securities disclosure rules 
in Regulation S-K. Finally, the State Department issued rules requiring transparency for new 
investments in Burma in May 2013.106 

 

Dodd-Frank Special Disclosure Provisions 
 

In the Dodd-Frank Act of 2010, the U.S. Congress employed the mechanism of securities 
disclosures to require transparency regarding mine safety,107 payments by resource extraction 
companies to governments,108 and supply chain due diligence by manufacturers who source 
minerals from the Congo region of Africa.109 These provisions directed the SEC to issue rules 
requiring issuers to disclose information related to these three activities with the apparent goals 
to enhance awareness about dangerous mining conditions, combat corruption in foreign 
governments, and eliminate funding for armed groups perpetuating conflict and human rights 
violations in the Congo.110 Although Congress determined that these purposes fit within the 
mandate of the SEC, some observers have questioned the role of the SEC in compelling 
disclosures of this information and the materiality to investors.111 Investors, meanwhile, have 
commented on the rule-making processes for each section and provided considerably favorable 
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feedback as they seek access to information regarding the social and human rights impacts of 
business activities of issuers conducting operations in conflict-affected and weak governance 
areas.112 

Section 1502 of the Dodd-Frank Act mandates that the SEC issue a rule requiring companies to 
determine whether certain minerals used in the production of their manufactured goods 
originated in the Democratic Republic of Congo (DRC) or neighboring countries and whether 
the trade in those minerals has financed or benefitted armed groups. The SEC rule implementing 
Section 1502 requires companies that file reports with the SEC to determine whether they source 
designated minerals from this region. If they do, and those minerals are necessary to the 
functionality of the manufactured goods they are used to produce, the company should be 
required to conduct supply chain due diligence to determine whether their mineral purchases are 
providing funding directly or indirectly to armed groups perpetuating conflict and violence in the 
DRC. 113 As part of the required disclosures, companies must describe the specific measures 
taken to exercise due diligence.114 The rule follows a “comply or explain” philosophy, requiring 
companies to comply and show their efforts or explain their non-compliance and show what 
efforts they have undertaken to comply. 

Section 1503 of the Dodd-Frank Act calls for the SEC to require specific periodic disclosure by 
issuers operating coal or other mines of information detailing health and safety violations or a 
pattern of such violations in their operations.115 The SEC rule implementing this disclosure is 
based on the Federal Mine Safety and Health Act of 1977 (Mine Safety Act) and expands the 
level of detailed information about mine safety issues that must be publicly disclosed.116 This 
rule requires issuers to report the receipt of certain notices from the Mine Safety and Health 
Administration (MSHA) on current report disclosure Form 8-K, which must be filed within four 
business days of specific material events to provide an update to quarterly or annual reports.117 
Further, the rule requires that quarterly and annual reports include aggregated totals for: (1) 
health and safety violations, orders, or citations under the Mine Safety Act; (2) the potential costs 
of proposed assessments from the MSHA under the Mine Safety Act; and (3) mining-related 
fatalities during the reporting period.118 

Finally, Section 1504 authorizes the SEC to demand resource extraction companies disclose any 
and all payments made to domestic or foreign government officials. Under this requirement, 
companies are expected to submit information to the SEC in interactive data format, detailing: 
(1) total amounts of payments by category, (2) the business segment that made the payments, (3) 
the government that received the payments, (4) the country in which they are located, and (5) the 
project of the issuer to which the payments relate.119 The SEC is given authority to require any 
other information considered “necessary or appropriate in the public interest or for the protection 
of investors.”120 This rule may be limited by a de minimus exemption, allowing companies to 
refrain from disclosing very minimal payments, but the statute indicates the Commission should 
be guided in its rulemaking by the guidelines set out in the Extractive Industries Transparency 

ICAR Submission S7-06-16 Page 25



 
 

19 

Initiative—a voluntary international multi-stakeholder initiative for extractive companies and 
governments to publish payments made and received related to resource extraction projects.121 

Critics of these specialized disclosure requirements argue that they go beyond the scope of the 
SEC’s authority by targeting public policy goals unrelated to investor protection, market 
efficiency, or capital formation.122 They argue that the original purpose of the SEC is being 
manipulated for federal policy-making goals because the SEC is the only regulatory body 
capable of commanding regulatory compliance across all industries.123 However, these criticisms 
appear to fail to consider the legislative mandate to the SEC to regulate “as necessary or 
appropriate in the public interest or for the protection of investors,” as in Section 14(a) of the 
1934 Act.124  These criticisms also fail to consider the legislative history describing the original 
intended purposes of federal securities regulation, which have been argued to include 
establishing greater social responsibility in corporate conduct.125 Congress has the authority to 
mandate rulemaking on specific items where it is deemed in the public interest.126 Further, 
investor groups have actively advocated for the materiality of the information to be disclosed 
under these provisions for their decision-making processes.127 

 

SEC Guidance on Climate Change and Cyber-Security 
 

The SEC has recently been engaged in clarifying the disclosure requirements of non-financial 
information related to climate change and cyber-security in securities reports. Each of these 
releases has indicated how existing securities regulations may require disclosure of information 
related to climate change or cyber-security matters where they are material to the issuer or any of 
its business segments.128 Both discuss how the costs of compliance with laws and regulations to 
prevent and mitigate risks related to climate change or cyber-security may result in material 
expenses necessary to report in financial disclosures. Further, both detail how the description of 
business, legal proceedings, MD&A, and risk factors items in Regulation S-K may compel 
issuers to address cyber-security or climate change risks or incidents.129 The climate change 
guidance identifies specific provisions in Regulation S-K that have been enacted during the past 
four decades of rulemaking and interpretive guidance on disclosures related to environmental 
protection or climate change matters.130 The cyber-security guidance also details how the 
disclosure controls and procedures section may require disclosure of the effectiveness of cyber-
security measures or any deficiencies that could render them ineffective.131 

 

State Department Responsible Investment in Burma Reporting Standards 
 

The U.S. Department of State recently released their Responsible Investment Reporting 
Requirements for all U.S. businesses investing more than US$500,000 in Burma, effective May 
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23, 2013.132 Companies must publicly provide summaries or copies of the policies and 
procedures relating to operational impacts on human rights, community and stakeholder 
engagement in Burma, and grievance processes.133 They must outline their human rights, worker 
rights, anti-corruption, and environmental due diligence policies and procedures, including those 
related to risk and impact assessments.134 Further, they must report to the State Department their 
policies and procedures relating to security service provision and military communications.135 

 

Foreign Corrupt Practices Act 
 

Congress has been involved in regulating corporate conduct in transactions and business 
activities abroad at least since 1977, when it passed the Foreign Corrupt Practices Act136 (FCPA), 
prohibiting the use of bribery to foreign government officials to assist in obtaining or retaining 
business.137 The prohibition of promises, offers, or payments of bribes to foreign officials applies 
anywhere in the world and extends to public companies and their officers, directors, employees, 
stockholders, and agents—including consultants, distributors, joint-venture partners, and 
others.138 The FCPA also requires that issuers (1) make and keep books and records that 
accurately reflect the corporation’s transactions and (2) put in place a system of internal 
accounting controls to adequately oversee and account for corporate assets and transactions.139 
These records and internal controls help the issuer identify, prevent, mitigate, and remedy any 
offending conduct. 

 

II.  State and Local Government Regulations or Laws 
 

States have the primary legislative authority to regulate corporate governance and liability in 
U.S. law. Several states have engaged their legislative authority or are considering laws to 
address human rights risks and impacts arising from business activities. In 2011, California 
became the first state to pass a law preventing companies under scrutiny for ineffective 
compliance with the Dodd-Frank conflict minerals supply chain reporting requirements from 
eligibility to bid on state procurement contracts.140 Maryland passed a similar law in 2012, and 
Massachusetts is presently considering legislation to follow suit.141 Additionally, California has 
enacted the Transparency in Supply Chains Act of 2010, requiring transparency related to 
corporate efforts to monitor supply chains to combat slavery or human trafficking.142 Through 
these laws, legislators in California, Maryland, and Massachusetts are clearly indicating that they 
are interested in holding corporations accountable for their conduct abroad, including the direct 
or indirect financing of conflict and crimes against humanity in their supply chains for mineral 
resources. 
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III.  International Community Actions to Address Business and Human Rights Concerns 
on a Global Basis 

 

The international community has taken actions at several levels to address business and human 
rights concerns on a global basis. The United Nations has engaged stakeholders and developed 
frameworks for global action through defined roles of governments and businesses in upholding 
human rights, standards for responsible and principled investing, and guiding principles for 
businesses to implement their responsibilities to respect human rights.143 International 
organizations such as the Organization for Economic Co-operation and Development (“OECD”) 
and the International Organization for Standardization (“ISO”) have also released guidelines for 
businesses to implement their social and human rights responsibilities that incorporate and 
expand upon the standards of the Guiding Principles.144 The European Union is currently 
preparing legislation to require corporations to publicly disclose information related to human 
rights and other non-financial social and environmental impacts of business activities.145 
Additionally, businesses, governments and civil society groups have come together voluntarily in 
multi-stakeholder initiatives (“MSIs”) to address particular concerns and create best practices 
approaches in the form of standards and mechanisms to protect against adverse human rights 
risks and impacts of business activities.146 Each of these international mechanisms will be 
discussed in turn.  

 

UN Frameworks and International Standards 
 

The United Nations has progressed from voluntary multi-stakeholder initiatives—such as the UN 
Global Compact147—to consultative approaches seeking to develop international standards that 
can be incorporated into domestic laws and that follow the “Protect, Respect Remedy” 
Framework148 and the Guiding Principles for Business and Human Rights.149 These frameworks 
provide a “common global platform for action” for governments and businesses to act to prevent 
and remedy adverse human rights risks and impacts related to business activities and 
operations.150  The OECD has provided insight and standards with its Guidelines for 
Multinational Enterprises (OECD Guidelines),151 and the ISO has introduced direction with its 
Standard 26000 for “Social Responsibility.”152 

The UN Global Compact was launched in July 2000 as a “platform for the development, 
implementation, and disclosure of responsible and sustainable corporate policies and 
practices.”153 It is a voluntary initiative which calls on corporations and interested stakeholders to 
join the Compact and commit to embracing, supporting, and enacting—within their spheres of 
influence—its Ten Principles, covering human rights, labor, environment, and anti-corruption 
standards.154 The Ten Principles are derived from the Universal Declaration of Human Rights, 
the International Labour Organization’s Declaration of Fundamental Principles and Rights at 
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Work, the Rio Declaration on Environment and Development, and the UN Convention Against 
Corruption.155 Since its inception, it has grown to contain over 10,000 corporate participants and 
to include stakeholders from over 130 countries.156 

Building from the “Protect, Respect, Remedy” framework that was passed in 2008, the UN 
Special Representative on Business and Human Rights developed the Guiding Principles on 
Business and Human Rights.157 The Guiding Principles provide a “common global platform for 
action, on which cumulative progress can be built” towards realizing the protection of, and 
respect for, human rights through State and business actions.158 They are a series of 31 practical 
principles to guide the implementation of the State duty to protect human rights, the business 
responsibility to respect human rights, and the provision of access to remedy for human rights 
abuses and violations.159 Businesses are encouraged to apply these principles appropriately 
according to their size, complexity, and operating contexts to ensure that they are respecting 
human rights.160 

In particular, the Guiding Principles call for businesses to adopt policies and build a corporate 
culture that respects human rights. They are advised to do this by implementing human rights 
due diligence processes to identify, prevent, mitigate, and account for how they address adverse 
human rights impacts arising from their business.161 This due diligence should include “assessing 
actual and potential human rights impacts, integrating and acting upon the findings, tracking 
responses, and communicating how impacts are addressed.”162 Businesses are advised to engage 
with stakeholders throughout the process and to be prepared to communicate their human rights 
impacts externally when concerns are raised or when risks of severe human rights impacts are 
identified.163 

Additionally, the UN has developed widely accepted Principles for Responsible Investing (“UN 
PRI”). These principles were launched in 2006 and now have almost 1200 investor signatories, 
with assets under management standing at more than $34 trillion—or more than 15% of the 
world’s investable assets.164 The rapid growth of the UN PRI shows that investors—in particular 
large, institutional investors—are quickly integrating responsible investment policies and criteria 
into their decision-making calculus. The UN PRI emphatically believes that environmental, 
social, and governance issues are materially relevant to investors and, although it recognizes the 
limitations of available research data, it is firm in its confidence that these issues are financially 
significant.165 

The OECD Guidelines for Multinational Enterprises (“OECD Guidelines”) provide a set of non-
binding principles and standards for responsible business conduct in the global context that 
follow applicable local laws and internationally recognized standards.166 These standards are 
implemented through the National Contact Points (NCPs) mechanism, which are government 
agencies tasked with promoting the OECD Guidelines and assisting MNEs and their stakeholders 
in implementing the standards.167  
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Under the Guidelines, MNEs are required to disclose material information regarding their: (1) 
policies and codes of conduct; (2) performance in relation to those statements and codes; (3) 
internal audit, risk management, and legal compliance systems; and (4) relationships with 
workers and other stakeholders.168 The “Commentary on Disclosure” indicates that the purpose 
of transparency should be to address the increasingly sophisticated public demands for 
information, including social, environmental, and risk reporting.169 The 2011 edition of the 
Guidelines aligns its human rights standards with the UN Framework and Guiding Principles.170 
They require companies to “respect human rights” through: (1) policy commitments; (2) actions 
to prevent or mitigate adverse human rights impacts directly linked to their operations, products, 
or services; (3) carry out human rights due diligence appropriate to their circumstances, and (4) 
empower legitimate processes for the remediation of human rights impacts where they are 
implicated.171  

The OECD has developed sector-specific standards in the Due Diligence Guidance for 
Responsible Supply Chains from Conflict-Affected and High Risk Areas172 (OECD Due 
Diligence Guidance).  The OECD Due Diligence Guidance provides a five-step process for 
companies to conduct due diligence, undertake risk assessments, mitigate and monitor risks in 
the supply chain, and participate in audit programs for external, independent assurance.173 
Finally, the process requires annual disclosure of risk assessment reports, detailed descriptions of 
how due diligence processes have been reviewed and verified, and what steps are taken to 
regularly monitor changing circumstances of supply chains.174  

The ISO has developed a standard to reflect consensus, state-of-the-art standard best practice for 
social responsibility to assist organizations in contributing to sustainable development.175 
Through a holistic approach that incorporates seven core subjects, the ISO 26000 standard 
provides practical guidance on how to adopt principles of social responsibility, recognize that 
responsibility, and engage with stakeholders to integrate that responsibility throughout an 
organization.176 For human rights, ISO 26000 guides organizations to implement due diligence, 
monitor and mitigate risks, avoid complicity, and support the resolution of grievances.177 It 
describes these issues in relation to broad categorization of human rights, including civil, 
political, economic, social, cultural, and labor rights.178 

 

European Union Legislation 
 

The European Commission (EC) has recently proposed a directive on non-financial disclosure 
requirements that would, in part, require corporations to report publicly their respect for human 
rights. The proposed standards would require companies to report relevant and material 
information on policies, results, risks, and risk management efforts pertaining to respect for 
human rights, as well as other environmental, social, and governance issues.179 The proposal is 
currently awaiting a vote in the European Parliament, after which it would come into force in 18 
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months. At that time, EU member-state governments would be required to begin the process of 
implementing the standards into national domestic law. The actual standards of non-financial 
disclosure required regarding specific types of information may vary from State-to-State but the 
EU directive will provide the basic requirements. 

 

Multi-Stakeholder Initiatives (MSIs) 
 

There are a number of MSIs developed through business and civil society leadership to address 
sector-specific or issue-specific concerns relating to the intersection of business and human 
rights. Through these platforms, stakeholders have worked together to formulate strategies and 
exchange feedback to develop operational approaches to address adverse human rights risks and 
impacts. Examples of MSIs include the Extractives Industry Transparency Initiative (“EITI”) and 
the Global Network Initiative (“GNI”). 

The EITI is a global standard to promote revenue transparency and accountability in the 
extractive sector.180 It requires companies to report payments to governments and governments 
to disclose their receipts of payments to the EITI multi-stakeholder oversight group, which 
verifies and reconciles tax and royalty payments from resource extraction operations. A multi-
stakeholder group representing business, civil society, and governments oversees the process and 
communicates the EITI Report findings.181 The goal is that, by requiring both sides to 
transparently report their exchange, the independent verification will prevent under-reporting and 
combat corruption and bribery in resource rich countries with poor governance, which can often 
contribute to conflict and a high risk of human rights violations.182 Governments are required to 
apply to be a member of EITI and must effectively implement all aspects of the EITI 
requirements in order to become a member.183 Failure to effectively implement the requirements 
can result in EITI suspending operations, as recently occurred in the DRC.184 

The GNI is a sector-specific, multi-stakeholder initiative for the information and 
communications technology (“ICT”) industry that requires participating companies to implement 
its Principles on Freedom of Expression and Privacy to protect and advance the enjoyment of 
these human rights globally.185 Implementation of the Principles includes a Governance, 
Accountability, and Learning process that requires participating companies to submit to 
independent compliance monitoring and transparent reporting that outlines compliance activities, 
results of independent assessments, impacts on freedom of expression and privacy, and the path 
forward.186 

Recent legislative, regulatory, and other developments clearly indicate that policy-makers at the 
federal, state, and international levels are increasingly interested in taking action to address 
adverse human rights risks and impacts related to globalized business activities. Domestic 
legislators have enacted transparency requirements to address public interest in eliminating direct 
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or indirect support for corrupt governance, violent conflict, and human trafficking. International 
organizations have been engaged in creating consensus and global standards for business 
responsibilities related to human rights and have gathered global support for concerted action to 
implement those principles. Business and civil society actors have engaged with the international 
community to take direct action on specific concerns and in specific contexts through practical 
operational frameworks. Altogether, these recent developments indicate the increasing 
materiality of human rights-related matters to corporate activities. 

 

B.  Potential Impact of Human Rights-Related Matters on Public Companies 
 

The “business case” for disclosure of human rights information rests on growing evidence that 
human rights performance has a real impact on long-term corporate value.187 As investors learn 
how companies predict, mitigate, and manage risks and impacts, capital should be allocated 
efficiently to businesses with stronger capacities to overcome challenges. Therefore, in an 
efficient market, the potential direct and indirect impacts of human rights-related matters are 
material to investor decision-making. 

Direct impacts—such as capital costs related to compliance with laws and regulations, financial 
penalties for non-compliance, or damages related to liability for abuses or violations—are 
material risks that affect the future corporate outlook. Indirect impacts—such as the market 
effects of rising supply chain costs, increasing prices of raw materials, or changes in the 
competitive advantage based on varying capability to attract and retain workers, customers, 
clients, or users—could materially affect corporate performance. Finally, political effects—
arising from human rights risks and impacts connected to business activities, operations, or 
relationships—may have a material impact on business and the social license to operate. 

 

I.  Direct Impacts 
 

Dealing with human rights-related matters directly impacts corporate performance through 
additional costs, changes in operating conditions, and unpredictable delays in production and 
revenue generation.188 Investors are materially interested in the potential and actual costs that a 
company faces related to human rights risks and impacts because these directly impact corporate 
financial performance and securities valuations.189 Where new laws or regulations add 
compliance requirements, there are costs associated with complying. Where a company is 
implicated in human rights abuses or violations, they will face costs in mitigating the impacts, 
additional expenses in public relations, and potentially for litigation, mediation, or some other 
grievance or remediation process. Where human rights abuses or violations occur in one 
operating context, a company may face extra costs in re-assuring its stakeholders that its other 

ICAR Submission S7-06-16 Page 32



 
 

26 

operations are not subject to the risk of similar incidents. Based on the potential for these direct 
impacts—where a human rights risk or change in political environment resulting in stronger 
human rights regulation is a possibility—the expected direct costs of those eventualities are 
material to investors’ valuations of securities.190  

 

II. Indirect Impacts 
 

The indirect costs related to human rights risks are more difficult to predict and are much more 
costly to business. These can arise in the form of reputational damage, changes in consumer 
preferences that alter the definition of competitive advantages in the marketplace, or unexpected 
changes in local upstream conditions that cause price and cost fluctuations in the supply chain. 
Other indirect impacts may occur, and each of these is material to corporate performance as a 
result of human rights risks or impacts. 

One of the most powerful costs from implication with human rights risks or impacts related to 
business activities is the reputational cost.191 This affects relationships with consumers or 
clients,192 employees and recruits,193 and investors and shareholders194 who prefer to disassociate 
from operations that are complicit with adverse human rights outcomes.  

If human rights risks and impacts are discovered by one actor in a particular sector, the ripple 
effect can re-define competitive advantage by changing public perception of the consequences of 
their consumer decisions.195 This can radically alter the landscape for strategy to gain market 
share and consumer confidence and leave companies unprepared to show that they respect 
human rights risks at the back of the pack. As was witnessed with the growth of the fair trade 
coffee campaign, the major chain coffee shops faced pressure from consumers to carry fair trade 
coffee, reflecting their new understanding of the indirect costs of their purchasing decisions.196 
Some consumers were no longer satisfied with their previous criteria for coffee and instead chose 
to shop based on ethical supply chain practices of coffee merchants.  

Finally, human rights risks in the supply chain can result in sudden changes to supply costs or 
prices for raw materials where conditions deteriorate or where regulation gets stronger to 
improve conditions. As conditions improve and regulations get stronger in countries where low 
labor standards keep supply chain costs low, the increase in costs will necessarily be passed up 
the supply chain and increase costs on the end-producer.197 If conditions in supply chains change 
rapidly, for better or for worse, the resulting impact on manufacturing costs or raw materials 
prices may have a material impact on corporate performance. 
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III. Political Effects That Could Have a Material Impact on Business and Operations 
 

Companies that are implicated in human rights abuses or violations may face greater scrutiny 
from government licensing agencies, and popular pressure could force the government to revoke 
or deny business licenses necessary to operate within the country.198 This is a particular risk for 
major foreign multinational enterprises engaged in high-risk activities such as resource 
extraction, where public relations are strained by the nature of exporting natural resources from 
the land for a limited return to local populations.199 Where society becomes passionately 
inflamed against a company that is complicit with human rights abuses, the government may 
have no choice but to follow the revocation of the social license to operate with a revocation or 
denial of the official business license to operate.200 Alternative scenarios could include changes 
in government, resulting in the nationalization of particular industries or a rapid descent into civil 
conflict.201 

 

C.  Current Sources of Human Rights-Related Disclosure Regarding Public 
Companies 

 

Business managers and accountants have voluntarily recognized the materiality of human rights-
related information in some cases and have generally recognized the value of reporting social 
sustainability information informally as a public relations practice.202 Auditing firms have 
directly recognized that human rights and other environmental, social and governance factors are 
material to investors and that businesses should investigate, assess, and disclose their risks and 
impacts where these are material to business performance.203 Market analysts are gathering 
information on businesses’ social and human rights records and risks,204 and investment news 
services are providing analysis to the market in recognition of the materiality of these factors to 
decision-making.205 

Voluntary disclosures by business and marketplace aggregation and publication of 
environmental, social, and governance factors show that this information is material to 
investment decision-making. The SEC considers the availability and current sources of 
disclosures in determining whether information is material. First, the SEC considers whether 
shareholders are demanding the information from public companies through the shareholder 
proxy proposal process. Second, it considers whether institutional investors or other groups are 
petitioning the SEC for interpretive advice for disclosing the information. Finally, it evaluates 
the existing public disclosures available through alternative sources. 

 

ICAR Submission S7-06-16 Page 34



 
 

28 

I.  Increasing Calls for Human Rights-Related Disclosure by Shareholders of Public 
Companies 

 

Shareholder resolution proposal powers have been a primary tool to engage corporations in 
dialogue relating to human rights policies and practices for decades, and resolutions have 
frequently been advanced where dialogue has been unsuccessful. In 2013 alone, thirteen of the 
biggest corporations in America faced shareholder resolutions relating to human rights.206 Many 
social-issue proposals brought by shareholders are withdrawn prior to the annual meeting 
because an agreement is reached with the company.207 The majority of human rights proposals 
over the past four decades have been filed by institutional investors, such as the Interfaith Center 
on Corporate Responsibility (ICCR), the California Public Employees Retirement System,208 or 
the New York State Common Retirement Fund.209  

Shareholder proposals—and even just the potential to bring proposals—have been a useful tool 
for engaging corporations in dialogue to enhance their transparency regarding human rights 
issues, although few have achieved majority support as Boards routinely advocate voting against 
any social disclosure proposals.210 The As You Sow Foundation has used shareholder advocacy 
to lead or participate in hundreds of shareholder dialogues and resolutions to impact policies and 
practices at companies, including Chevron, ExxonMobil, Dell, HP, PepsiCo, Starbucks, Target, 
Home Depot, and Walt Disney.211 As You Sow generally operates by building coalitions with 
shareholder allies and engaging companies in proactive dialogue—resorting to active resolution 
proposals where dialogue alone is not enough to spur companies to action.212 Other groups, such 
as Investors Against Genocide, advocate similar tactics for institutional investors to bring 
companies to align with their principles for responsible investment and have successfully 
promoted a shareholder resolution at ING Emerging Countries Fund to a wide 59.8% passing 
margin.213 Additionally, shareholder activism by the New York State Comptroller has recently 
resulted in settlement agreements that require companies to disclose human rights risks and 
impacts related to their business activities.214 

The New York State Comptroller also acts as trustee of the New York State Common Retirement 
Fund and has incorporated social and human rights considerations into investment decisions and 
long-term valuations in recent years.215 Similar actions have been taken by institutional pension 
funds, such as the American Federation of State, County, and Municipal Employees (AFSCME) 
Pension Plan, which has sought to protect and enhance the economic value of its long-term 
investments by proposing heightened accountability and transparency by management to 
shareholders on issues including human rights risks arising out of companies’ operations.216 The 
U.S. Presbyterian Church also recently proposed that Caterpillar review and amend its human 
rights policies to conform more closely to international human rights and humanitarian 
standards.217 
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II.  Petitions for Interpretive Advice Submitted to the SEC by Large Institutional Investors 
or Other Investor Groups 

 

The SEC has only a few petitions on record that it has received from a large institutional or other 
investor group, demanding interpretive advice regarding disclosure relating to human rights 
matters.218 However, this does not mean that investors are not interested in these issues. In fact, 
investor interest in human rights and other social impacts related to business activities has 
increased dramatically in recent years.  

The socially responsible investment (SRI) industry has expanded in the United States, from 
controlling assets worth $639 billion in 1995 to $3.74 trillion in 2012.219 This expansion is 
mirrored internationally by the wide acceptance of the UN PRIs, which now command assets of 
over $32 trillion—approximately 15% of the global market for securities—after launching in 
2006 with signatories managing only $4 trillion in assets. SRI has grown to command significant 
market share and several large institutional investor groups, including pension funds and mutual 
funds. Even Goldman Sachs has developed its own fund based in sustainability metrics, known 
as GS Sustain.220  

EIRIS Conflict Risk Network is a prime example of a coalition of almost 80 institutional 
investors, financial service providers, and other stakeholders calling upon corporate actors to 
fulfill their responsibility to respect human rights and to take steps that support peace and 
stability in areas affected by genocide and mass atrocities, such as Sudan and Burma.221 The 
Network leverages the investment power of more than $6 trillion in assets under management in 
this mission to advocate for the corporate fulfillment of the responsibility to respect human rights 
in conflict environments, and coordinates groundbreaking research methods for the 
implementation of responsible investment policies relating to these challenging locations.222 In 
May 2013, the Network became a part of EIRIS—a leading global provider of research into 
corporate environmental, social, and governance performance.223 

This is reflected in other components of investment valuation, such as the change in metrics used 
to evaluate corporate market value. In 1975, tangible assets accounted for up to 80% of the 
valuation assessment for corporate securities’ market value. In 2005, tangible assets accounted 
for only 20% of that valuation assessment, as intangible assets—including risk management, 
intellectual property, human and social capital—have come to be used to calculate 80% of the 
market valuation equation for corporations.224  

 

III.  Existing Public Disclosures Available Through Other Sources 
  

Businesses, traditional financial accounting firms, and marketplace analyst research services 
have recognized that human rights-related matters are material to investors. Businesses have 
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demonstrated this through voluntary disclosures in securities reports and participation in social 
sustainability reporting systems or social auditing frameworks.225 Over the past few years, 
financial accounting firms have expressed the materiality of human rights to investors in several 
reports from Deloitte, Ernst & Young, and others that have engaged in research collaborations 
with business schools and institutional investor groups.226 Finally, market analysts and research 
companies have developed indices for measuring social impacts, including human rights risks 
and impacts, of business activities and offer these for investors who are seeking to apply the 
information in their decisions. 

 

Voluntary Reporting in Periodic SEC Securities Disclosures 
 

Many businesses are already voluntarily disclosing information regarding human rights-related 
matters,227 and both accounting and law firms have published their acknowledgment that these 
matters are material to investors.228 Certain companies, including Coca-Cola, have already begun 
to report human rights risks under their “Risk Factors” disclosures in item 1A of their annual 
Form 10-K securities reports to the SEC.229 As companies proceed to identify, monitor, and 
address human rights risks and impacts in their activities, the acknowledged materiality of these 
matters by accounting firms may result in those firms and in-house corporate auditors deciding to 
report human rights-related matters when they pass the in-house materiality filter for significant 
relevance to investors and shareholders.  

In their 2012 annual report, Coca-Cola specifically details concerns that negative publicity 
related to human rights, even if unwarranted, could damage their brand image and corporate 
reputation and cause the business to suffer.230 This risk factor disclosure rests on Coke’s 
recognition that their success “depends on our ability to maintain the brand image” and 
“maintain our corporate reputation.”231 Coke addresses their responsibility to respect human 
rights under the Guiding Principles and acknowledges that—based on their Human Rights 
Statement, including a Workplace Rights Policy and Supplier Guiding Principles—any 
allegations of a failure to respect internationally accepted human rights could have a significant 
impact on their corporate reputation.232 They conclude that the reputational harm attached to any 
allegations of human rights violations, even if untrue, could significantly impact corporate 
reputation and long-term financial results.233 

The analysis provided by Coca-Cola of the risks related to human rights violations, or even 
untrue allegations, to long-term financial results are consistent with the views emerging from 
accounting and auditing firms acknowledging that human rights issues are material to investors. 
Deloitte has proposed that environmental, social, and governance information, including 
information related to human rights matters, are material where disclosure informs an 
understanding of changes in company valuation.234 They indicate that the materiality filter 
should capture these topics by considering how stakeholder actions related to reported 

ICAR Submission S7-06-16 Page 37



 
 

31 

information regarding topics such as human rights risks and impacts—including boycott, 
activism, divestiture, seeking employment, or changing purchasing habits—yield potential 
impacts for company valuations within a relevant time frame.235  

Ernst & Young, in collaboration with the Boston College Center for Corporate Citizenship, has 
also recently identified the benefits of corporate transparency for financial performance. Their 
research shows that informally reporting social sustainability performance has demonstrated 
direct benefits to the corporate balance sheet—a conclusion that implies information such as 
human rights risks and impacts are material to corporate performance.236 The conclusions of both 
Deloitte and Ernst & Young’s research shows that traditional accounting firms are finding that 
non-financial information, such as human rights risks and impacts, may be material to investors 
as they impact corporate performance financially or, in the alternative, lead to intangible 
advantages to reputation and image.237 

 

Voluntary Informal Social Sustainability or Responsibility Reporting 
 

There has been a proliferation of voluntary social sustainability reporting frameworks, and a 
significant majority of businesses are participating by voluntarily releasing informal corporate 
social responsibility or sustainability reports. The Global Reporting Initiative (GRI)238 and the 
International Integrated Reporting Council (IIRC)239 are the most popular frameworks, and the 
Sustainability Accounting Standards Board (SASB)240 is also developing human rights and 
sector-specific disclosure standards to guide companies. Companies have subscribed to these 
standards in order to grant their reports a level of credibility, but most of the standards have still 
allowed companies considerable discretion in reporting details. These standards have made more 
information available, but the quality, comparability, and usefulness of the information varies 
across sectors and between businesses. Therefore, informal voluntary sustainability reports have 
been useful in making some information available to investors, but they have failed to allow 
investors to clearly understand, evaluate, and compare how different companies are identifying, 
reviewing, mitigating, and remedying human rights risks and abuses.241  

The GRI was initiated in 1990 and the first reporting standard was announced in 2000, providing 
companies with a framework for reporting on sustainability topics. The standard has evolved 
over time, with the fourth “G4” guidelines released in May 2013.242 The guidelines have been 
designed to harmonize with existing sustainability standards, including the OECD Guidelines for 
Multi-National Enterprises (MNEs), ISO 26000, and the UN Global Compact. In 2011-2012, 
more than 3900 companies participated in GRI certification training.243 

Under the G4 Guidelines, companies may prepare a sustainability report “in accordance” with 
the standard by reporting only the “Core” elements or by preparing a “Comprehensive” report, 
including additional “Standard Disclosures” and more extensive performance analysis of 
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identified material “Aspects.”244 The determination of aspects of the GRI reporting standard that 
are material to the specific company is instrumental in determining what disclosures are made 
under the standard, since only aspects that are material to the company must be reported under 
the GRI standard.245 Under the G4 guidelines, material aspects are those that: (1) “reflect the 
organization’s significant economic, environmental, and social impacts” or (2) “substantively 
influence the assessments and decisions of stakeholders.”246  

The IIRC is an international standard for integrated corporate reporting that is currently piloting 
a program to result in communication by companies about how their “strategy, governance, 
performance and prospects lead to the creation of value over the short, medium, and long 
term.”247 The integrated reports are intended to target investors and decision-makers in capital 
markets by communicating the full range of factors that materially affect the issuer’s ability to 
create value over time.248 The IIRC envisions its standard as building on financial and other 
reporting to evolve corporate reporting to consider all aspects that interested stakeholders find 
relevant in capital allocation decisions.249 These integrated reports will identify the factors that 
the organization believes are most important for their value creation over time and will provide 
additional details including financial statements and sustainability reports.250 In that way, it 
complements and works with the GRI standards to incorporate sustainability reports alongside 
financial statements to reflect the integrated information that is material to investors. 

The SASB is a standards organization that is developing sector-specific accounting standards 
related to material issues in those sectors for corporate reporting of non-financial information. 
SASB aims to provide relevant, useful, applicable, cost-effective, comparable, complete, 
directional, and auditable standards to improve the quality of corporate reporting for investors.251 
In developing their standards, they seek to support the convergence of international accounting 
standards and support the shift to integrated reporting of material sustainability issues in SEC 
reports such as the Form 10-K.252 They are in the process of developing standards related to 
accounting and reporting human rights issues in order to continue towards meeting their vision 
where industry-specific standards enable companies to compete and improve performance on 
sustainability issues—such as respect for human rights—so that investors can capitalize the most 
sustainable companies.253 

 

Marketplace Information Analysis and Investor Analytical Services 
 

The marketplace has naturally organized to provide analytical services, information aggregation, 
and dedicated news categories to sustainability and human rights matters relating to business 
activities. Investor analytics and research database firms have been providing and refining 
indices and collections of information relating to environmental, social, and governance business 
practices, including human rights, for years. Investor-focused news services are dedicating web 
pages to reporting social impacts of business and sustainability issues.254  
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The MSCI risk and investment analytics firm produces indices for its clients related to 
environmental, social, and governance analysis and is related to socially-responsible investment 
criteria.255 MSCI has consolidated many of the competing databases and indices under its 
umbrella with the KLD Research & Analytics, RiskMetrics, and Barra analytical methods 
offered to clients as part of their investment support tools.256 These tools can be customized to 
meet particular investors’ interests in analyzing performance related to specific categories, 
including human rights. Goldman Sachs has developed its own analytical approach to 
sustainability metrics, and incorporated it into a sustainable and principled investment fund.257  

Bloomberg, the investment news provider, has a dedicated category for sustainability news, 
where human rights matters related to business activities are reported regularly.258 Bloomberg 
has maintained a database that integrates sustainability into its market analytics since 2008 and 
has expanded its commitment to providing investors transparent information on these issues by 
offering a sustainability section in its news services since 2010.259 However, the fact that this 
information is being provided by the information services marketplace does not mean that it is 
equally reliable, comparable, or useful to investors—SEC action to specifically require human 
rights disclosures could vastly improve the quality of information available to investors and 
stakeholders.260  

The problem with these marketplace information and analytical resources for investors is that 
they are relying on incomplete, inconsistent, and sometimes incomparable information from 
companies. The data deficiency holds back the measurement of financial impacts from socially 
responsible corporate policies and processes and prevents investors from adequately 
incorporating this information into their decision-making process.261 Although business, 
institutional investment funds, and marketplace information services providers have recognized 
that this information significantly alters the total mix of information available to investors, there 
is no standardized practice for delivering useful, objective data.262 

The availability of current sources of human rights-related disclosure shows that businesses, 
accounting firms, civil society, news services, and other stakeholders expect investors to be 
interested in human rights for making capital allocation decisions. As shareholders and investors 
are demanding increasingly detailed and sophisticated disclosures related to human rights 
matters using shareholder resolutions, information providers are filling the gap in available 
information as best they can. Investors are demanding information by adhering to international 
standards of socially responsible investment principles and criteria. Businesses are voluntarily 
disclosing information by including it in existing items of their SEC formal reports or by 
informally providing public sustainability or corporate social responsibility reports. International 
standards for these sustainability reports have developed in order to guide companies to report 
material information in a clear, useful manner. Finally, marketplace information analysis 
providers, major investment and brokerage houses, and business news publications are including 
sustainability and human rights information prominently in their metrics and news services. 
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Unfortunately, this information is not consistent, comparable, or reliable across industries and 
even individual businesses—making it less useful to investors.263 
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Reporting Material Human Rights Information to the S.E.C. 

 

Broad human rights disclosure allows shareholders to access comparable information about 
corporate activities and to more adequately assess risks to their portfolio companies.264 This 
section outlines the two steps involved in implementing securities disclosure in the context of 
this type of broad human rights disclosure: (1) assessing business-related human rights risks and 
impacts through human rights due diligence and disclosure of such processes and (2) disclosing 
material human rights risks and impacts.  

Under the second step of broad human rights disclosure, this section proposes two ways in which 
the SEC should act to require companies to disclose material human rights information under 
Regulation S-K. First, the SEC should issue interpretive guidance, clarifying the responsibilities 
of issuers to disclose material human rights risks, impacts, and due diligence processes and 
results under existing Regulation S-K reporting items. Second, the SEC should engage in a 
comprehensive rulemaking process to develop rules for disclosing human rights risks, impacts, 
and due diligence processes and results in a distinct reporting item. Engaging in either or both of 
these approaches will allow the SEC to enable investors to access key information that addresses 
management’s integrity and a corporation’s capacity to manage risks and create long-term, 
sustainable value through respect for human rights in business activities and relationships. Any 
clarification from the SEC, whether in the former of interpretive guidance or a new rule, should 
clearly extend disclosures to include the activities of a company’s subsidiaries, contractors, and 
business partners, in line with the standards of the UN Guiding Principles and the OECD 
Guidelines for MNEs.265 

 

A.  Assessing Human Rights Risks and Impacts Related to Business Activities: 
Human Rights Due Diligence 

 

The first step in securities disclosure always involves gathering, reviewing, and assessing 
information that fits within specifically required disclosure items. In this case, human rights risks 
and impacts related to business activities can arise from a variety of sources and may develop 
from supply chain or other business relationships, as well as directly in principal business 
operations. In order for issuers to effectively identify, review, mitigate, and report human rights 
risks and impacts related to their activities, they should conduct human rights due diligence.266  

Generally, human rights due diligence should involve several steps to: (1) identify risks and 
impacts, (2) review and integrate findings, (3) track responses and mitigate potential impacts, (4) 
remedy any existing adverse impacts, and (5) communicate to stakeholders how impacts are 
addressed.267 The UN Guiding Principles, in Principles 17-20, provide a flexible framework for 
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issuers to adapt based on their size, complexity, risk environment, and operational context.268 By 
referencing these existing and developing standards, companies can provide clarity to investors 
while having the flexibility to adapt best practices (or not) as they emerge over time. Sector 
specific guides—like the OECD Due Diligence Guidance, which is geared towards supply chain 
due diligence in conflict-affected and high-risk areas—also provide a framework for human 
rights due diligence that could be used as an illustration by the SEC, while leaving the exact 
parameters of due diligences processes, if any, to issuers.269 

 

B.  Disclosing Material Human Rights Risks and Impacts 
 

The second step for making securities disclosures is filtering and appropriately organizing the 
gathered information in material disclosures to allow investors and shareholders to understand 
corporate performance and prospects. The material information must be disclosed and organized 
in reports according to required disclosure items. In this case, material human rights information 
could be required to be disclosed based on: (1) existing securities regulation disclosure items or 
(2) the implementation of a new rule providing for a new item sub-heading for human rights-
related risks and impacts.  

 

I.  Interpretive Guidance on Existing Securities Reporting Item Requirements for Human 
Rights-Related Matters 

 

Material human rights risk and impacts should already be being disclosed by issuers under 
existing requirements in Regulation S-K, but the SEC should clarify these requirements using an 
interpretive guidance for human rights-related matters. Following the approach recently used to 
clarify reporting requirements for climate change matters and cyber-security information, the 
SEC should identify how issuers are required to disclose material human rights information 
under existing rules.270 In particular, the description of business (Item 101), legal proceedings 
(Item 103), reporting of disclosure controls and procedures (Item 307), MD&A (Item 303), and 
risk factors (Item 503(c)) may already require disclosure of material human rights information.  

Human rights risks and impacts are relevant to disclosures under item 101, the description of 
business, because they are a significant element of operating contexts where they exist. Further, 
any policies and processes in place to identify, assess, mitigate, and remedy human rights risks 
and impacts will be relevant to investors’ understanding of an issuer’s risks management 
strategies and capacities. These should be outlined and described in detail, and any known or 
potential risks should be disclosed in the description of business as part of the description of the 
plan of operation for the next period. 
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Legal proceedings related to human rights risks and impacts should be disclosed under item 103.  
The SEC should clarify that legal proceedings involving allegations of human rights abuses or 
violations are not “ordinary routine litigation incidental to the business” and thus are material to 
investors. As has been suggested by Coca-Cola and stakeholder research, even untrue allegations 
of human rights violations can have a material impact on corporate reputation and long-term 
value.271 Similar to legal proceedings related to climate change, there is sufficient evidence to 
support disclosure of legal proceedings implicating a corporation or any subsidiary or business 
segment in human rights violations at a lower standard of materiality than is generally required 
for item 103 disclosures.272 

Further, as management is required to provide a narrative perspective of business performance, 
including trends, uncertainties, and future prospects, there should be some discussion of human 
rights risks and impacts in the MD&A under item 303. Any known or uncertain trends relating to 
human rights risks and impacts should be described and management should provide a narrative 
explanation of how the issuer is prepared to identify, prevent, and mitigate potential or existing 
occurrences.  

Human rights due diligence policies and procedures should be disclosed as part of the item 307 
reporting of disclosure controls and procedures.273 These reports should include: (1) the concrete 
steps taken to identify risks to human rights; (2) the results of the company’s inquiry, including 
risks and impacts identified; and (3) steps actually taken to mitigate the risks and prevent human 
rights abuses. This would require senior management to assess and take responsibility for the 
effectiveness of these internal controls and procedures and vouch for the resulting human rights 
disclosures.  

The direct and indirect effects to securities valuations, corporate reputation, and competitive 
advantage related to human rights risks and impacts should result in material disclosures under 
item 503(c) as risk factors for corporate performance. Coca-Cola has led the way with their 
recognition that the potential for damage to their reputation and resulting stakeholder actions 
could significantly affect their bottom line.274 It is clear from the consistent findings of research 
on the impact of sustainability reporting that social responsibility issues, including human rights, 
are important sources of risk and potential value.275 The SEC should clarify that issuers need to 
be assessing their human rights risks and impacts to identify risk factors for disclosure under 
item 503(c) that could affect corporate performance. 

 

II.  The Development of a New Rule for Human Rights Reporting 
 

The SEC may engage in rulemaking related to required disclosures where it is mandated by 
Congress under existing securities laws (such as the Exchange Act or Dodd-Frank Act276), 
according to a fresh congressional mandate, or following rule-making petitions proposed by the 
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public.277 According to Section 14(a) of the Securities Act, Congress has delegated broad 
authority to the SEC to engage in rulemaking relating to proxy solicitations “as necessary or 
appropriate in the public interest, or for the protection of investors.”278 As this paper has 
documented, human rights risks and impacts are a matter of domestic and global public interest, 
and are relevant to corporate performance and the protection of investors. Interested stakeholders 
should petition the SEC to promulgate a new mandatory disclosure rule related to human rights 
in periodic disclosures, including through annual proxy disclosures and through updates in 
periodic disclosures regarding material changes.    

In developing a new rule, the SEC should consider how to incorporate disclosures of human 
rights-related matters in order to provide clear, consistent, and comparable information between 
issuers. Certain sectors will, due to the nature and context of their operations, be more prone to 
risks and impacts related to human rights. Disclosure of their policies and processes for 
identifying, tracking, mitigating, and remedying those risks and impacts are materially relevant 
to investors’ understanding of management’s integrity, and capability to manage risks.  

A new rule—and the rulemaking process—could investigate the value of consolidating human 
rights risk and impact disclosures under one item heading or sub-heading. This “Human Rights 
Due Diligence” section would provide transparent and accountable disclosure of all material 
information and allow stakeholders to engage the corporation to improve or assist with issues 
related to human rights. Finally, this rule could be used to meet part of the U.S. government’s 
duty to protect human rights-related to business activities, under the UN Guiding Principles, 
which it has already endorsed. This would require, at minimum, that the rule include a disclosure 
of the issuer’s human rights policies and details of the human rights due diligence process and 
results. 
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Conclusion 

Heightened interest from the public, policy-makers, academics, investors, and businesses 
indicate that information relating to human rights matters is in fact material to investor decision-
making. Domestic and international legislative and policy action have built—and continue to 
build—a global consensus around the need to tackle the adverse social and human rights impacts 
of globalized business activities. Investors are increasingly demanding corporate transparency 
through shareholder resolutions and endorsement of responsible investment principles. In turn, 
businesses are recognizing the importance of their performance relating to social responsibility 
issues and are publishing both formal and informal reports to gain positive publicity and investor 
support for their efforts in meeting these changing global standards. At the same time, 
marketplace information analysts and investor support service providers are gathering and 
integrating available information into useful analyses for investors’ capital allocation decisions.  

The UN Guiding Principles provide a set of foundational benchmarks for building human rights 
considerations into internal auditing and risk mitigation processes through human rights due 
diligence and reporting. Since the United States government has endorsed the Guiding 
Principles, it should examine implementation of these Principles through its own existing laws 
and regulations. Furthermore, the OECD Guidelines for MNEs and ISO 26000 have entrenched 
and expanded upon the Guiding Principles to formulate best practices standards for corporations 
around the world to tackle the challenges of business impacts relating to human rights. These 
systems have developed as legislators, civil society, and businesses have converged on a 
common understanding of the responsibility for businesses to respect human rights. The 
implementation of the responsibility to respect human rights demands that corporations conduct 
human rights due diligence to investigate their operations for adverse human rights risks and 
impacts and communicate those findings to stakeholders and the public. 

In order to promote orderly, efficient capital markets and protect investors from misleading or 
inaccurate information that affects the value of the securities on the market (such as in stand-
alone social reports), the SEC should act to require issuers to disclose their human rights due 
diligence processes and findings regarding risks and impacts related to their business activities. 
Under existing securities regulations, issuers may have an obligation to disclose human rights 
risks and impacts related to their operations, and the SEC should provide interpretive guidance 
clarifying those items where material human rights issues should be reported. Based on the 
heightened interest from the public, legislators, the international community, and voluntary 
business disclosures, the SEC should provide interpretive guidance and engage in a 
comprehensive rulemaking process to establish clear, consistent, and comparable disclosure 
requirements that will allow investors to effectively consider the human rights risks and impacts 
connected to investment in certain companies. This information is highly important as it 
significantly alters the total mix of available information to investors. It should therefore be 
provided in a manner that adequately allows investors to usefully decide how to allocate their 
resources. 
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Pension Plan Announces 2013 Shareholder Proposals (Feb. 14, 2013), 
http://www.afscme.org/news/press-room/press-releases/2013/too-big-to-fail-and-imperial-ceos-targeted-
as-afscme-employees-pension-plan-announces-2013-shareholder-proposals. 
217 See Re: Caterpillar Inc., Incoming Letter Dated Jan. 30, 2013, SEC Division of Corp. Finance (Mar. 
25, 2013), available at http://www.sec.gov/divisions/corpfin/cf-noaction/14a-8/2013/afscme032513-
14a8.pdf. 
218 E.g., U.S. SECURITIES & EXCHANGE COMM’N, Rulemaking Petition No. 4-642 (2009), Requesting 
Mandatory Environmental, Social, and Governance Disclosures (July 21, 2009), available at 
http://www.sec.gov/rules/petitions/2009/petn4-642.pdf; U.S. SECURITIES & EXCHANGE COMM’N, 
Rulemaking Petition No. 4-525 (2006), Requesting for Rulemaking to Provide American Depository 
Receipt Owners with Certain Traditional Shareholder Rights When Foreign Corporations Advocate on 
Significant U.S. Social Policy Issues or Have Significant U.S. Social Impacts (Aug. 30, 2006), available 
at http://www.sec.gov/rules/petitions/2006/petn4-525.pdf.  
219 U.S. Social Investment Forum Foundation, supra note 16, at 11. 
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220 See Introducing GS Sustain, supra note 204. 
221 See Press Release, EIRIS, Conflict Risk Network Joins EIRIS (May 15, 2013), 
http://www.eiris.org/media/press-release/conflict-risk-network-joins-eiris/.  
222 See About Us, EIRIS, http://www.eiris.org/about-us/ (last visited July 26, 2013).  
223 EIRIS CRN, http://www.eiris.org/about-us/eiris-crn/ (last visited July 26, 2013). 
224 OCEAN TOMO LLC, supra note 189. 
225 See, e.g., COCA-COLA CO., supra note 202, at 17; Value of Sustainability Reporting, supra note 187, at 
6 (noting that GRI Reporting Framework based sustainability reports numbered over 3000 in 2011, 
showing the voluntary rise in self-reporting on sustainability and social impacts by businesses). 
226 Value of Sustainability Reporting, supra note 187; Disclosure of Long-Term Business Value: What 
Matters, supra note 190. 
227 See COCA-COLA CO., supra note 202, at 17. 
228 See Disclosure of Long-Term Business Value: What Matters, supra note 190; A Legal Framework for 
the Integration of Environmental, Social and Governance Issues into Institutional Investment, 
FRESHFIELDS BRUCKHAUS DERINGER (Oct. 2005), available at 
http://www.unepfi.org/fileadmin/documents/freshfields_legal_resp_20051123.pdf. 
229 See COCA-COLA CO., supra note 202, at 17. 
230 Id. 
231 Id. 
232 See id. at 17-18. 
233 See id. at 18.  
234 See Disclosure of Long-Term Business Value: What Matters, supra note 190, at 10.  
235 See id. at 10. 
236 See Value of Sustainability Reporting, supra note 187, at 12. 
237 See Value of Sustainability Reporting, supra note 187, at 10-11. For an example of an organization of 
shareholders lobbying for a corporation to adopt and disclose its country selection guidelines for 
investment, see Letter from the International Brotherhood of Teamsters to John Watson, Chairman and 
CEO of Chevron Corporation (Feb. 23, 2012), available at http://business-
humanrights.org/media/documents/chevron-post-dialogue-shareholder-letter-23-feb-2012.pdf. 
238 GLOBAL REPORTING INITIATIVE (GRI), https://www.globalreporting.org/ (last visited July 26, 2013). 
239 INT’L INTEGRATED REPORTING COUNCIL (IIRC), http://www.theiirc.org/ (last visited July 26, 2013). 
240 SUSTAINABILITY ACCOUNTING STANDARDS BOARD (SASB), http://www.sasb.org (last visited July 26, 
2013).  
241 See generally Aaron Bernstein, Incorporating Labor and Human Rights Risk into Investment 
Decisions, Pensions and Capital Stewardship Project Labor and Worklife Program, HARV. L. SCH., Occ. 
Paper Series, No.2 (Sept. 2008), available at 
http://www.law.harvard.edu/programs/lwp/pensions/publications/occpapers/occasional_paper2.pdf.  
242 See G4 Sustainability Reporting Guidelines, GRI (May 2013), available at 
https://www.globalreporting.org/resourcelibrary/GRIG4-Part1-Reporting-Principles-and-Standard-
Disclosures.pdf. 
243 See GRI ANNUAL REPORT 2011/2012, at 41 (2012), available at 
https://www.globalreporting.org/resourcelibrary/GRI-Annual-Report-2011-2012.pdf. 
244 See G4 Sustainability Reporting Guidelines, supra note 242, at 11.  
245 See id. at 12. 
246 See id. at 17. 
247 About <IR>, IIRC, http://www.theiirc.org/about/ (last visited July 26, 2013). 
248 See id. 
249 See id. 
250 See id. 
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251 See Principles, SASB, http://www.sasb.org/approach/principles/ (last visited June 15, 2013). 
252 See id. 
253 See Vision and Mission, SASB, http://www.sasb.org/sasb/vision-mission/ (last visited July 10, 2013). 
254 See Sustainability, BLOOMBERG.COM, http://www.bloomberg.com/sustainability/ (last visited July 18, 
2013).  
255 See e.g., Fact Sheet: Human Rights Custom Index on MSCI ACWI (USD), May 31, 2013, 
http://www.msci.com/resources/factsheets/index_fact_sheet/human-rights-custom-index-on-msci-
acwi.pdf.   
256 MSCI, http://www.msci.com (last visited June 14, 2013). 
257 See Introducing GS Sustain, supra note 204. 
258 Sustainability, supra note 254. 
259 Id.  
260 See Bernstein, supra note 241, at 13-22. 
261 See id. at 13-22. 
262 See id. at 22-30. 
263 See Bernstein, supra note 241, at 13-22. 
264 Id. at 45. 
265 See Guiding Principles, supra note 6, at Principle 17; OECD Guidelines, supra note 144, at 31. 
266 See Guiding Principles, supra note 6, at Principle 17. 
267 Id., at Principle 17; see also OECD Due Diligence Guidance, supra note 113, at 31. 
268 See Guiding Principles, supra note 6, at Principles 17-21.  
269 See Guiding Principles, supra note 6, at Principle 17; OECD Due Diligence Guidance, supra note 113, 
at 31.  
270 See Sarfaty, supra note 124. 
271 See COCA-COLA CO., supra note 202, at 17. 
272 See 17 C.F.R. §229.103 (2012) (regarding climate change legal proceedings as requiring disclosure 
that might otherwise not be required for legal proceedings on other issues). 
273 17 C.F.R. §229.307 (2012). 
274 See COCA-COLA CO., supra note 202, at 17; see also Disclosure of Long-Term Business Value: What 
Matters, supra note 190, at 10. 
275 See Value of Sustainability Reporting, supra note 187, at 12-15; Disclosure of Long-Term Business 
Value: What Matters, supra note 190, at 8. 
276 See Rulemaking: How It Works, supra note 21. 
277 See SEC, Petitions for Rulemaking Submitted to the SEC, http://www.sec.gov/rules/petitions.shtml 
(last visited July 18, 2013). 
278 Securities Act (1933) §14(a) (2012); Williams, supra note 20. 
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ANNEX II: ANNEX TO ICAR LETTER TO SEC ON BUSINESS AND FINANCIAL 

DISCLOSURE REQUIRED BY REGULATION S-K1 
 

File No: S7-06-16  
 
I. MATERIALITY DEFINITION AND PUBLIC POLICY/SUSTAINABILITY ADDITIONS 
TO REGULATION S-K  
 
6. Should we revise our principles-based rules to use a consistent disclosure threshold? If 
so, should a materiality standard be used or should a different standard, such as an 
“objectives-oriented” approach or any other approach be used? If materiality should be 
used, should the current definition be retained? Should we consider a different definition of 
materiality for disclosure purposes? If so, how should it be defined?  
 
ICAR believes that the current definition of materiality is appropriate to address the evolving 
needs of investors in decision-making. The SEC’s mandate is “to protect investors, maintain fair, 
orderly, and efficient markets, and facilitate capital formation[.]”2 This mission is achieved by 
requiring the disclosure of information that is “in the public interest or for the protection of 
investors” and which investors find to affect their investment and voting decisions.3 The SEC’s 
current materiality standard enables evolving conceptions of materiality to become part of the 
SEC’s mandated disclosure for companies listed on the U.S. stock exchange.  
 
This flexibility is illustrated through ICAR’s 2014 report, Knowing and Showing: Using U.S. 
Securities Law to Compel Human Rights Disclosure, which demonstrates that human rights 
policies, practices, and impacts have become material in relation to SEC disclosure. Information 
is material to investment interests if a reasonable investor would consider the information 
important enough to significantly alter the “total mix” of information available.4 Materiality is 
derived from a list of factors including: heightened public interest in recent years, international 
accords and efforts to address the topic, federal regulations or state and local laws in the United 
States, and voluntary recognition of the current and potential effects of the information on 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
1!ICAR acknowledges the expert guidance of Professor Cynthia A. Williams, Osler Chair in Business Law, Osgoode 
Hall Law School, York University, Toronto, Canada, in the development and production of this submission. !
2 U.S. Securities and Exchange Commission, What We Do, SEC.GOV http://www.sec.gov/about/whatwedo.html (last 
visited June 10, 2016). 
315 U.S.C. §78m at (f)(5); see Securities Act of 1933, Pub. L. 112-106 (2012); Securities Exchange Act of 1934, 
Pub. L. 112-158 (2012). 
4 Basic, Inc. v. Levinson, 485 U.S. 224 (1988) at 231-32; TSC Industries, Inc. v. Northway, Inc. 426 U.S. 438 
(1976) at 448-50. 
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companies’ performance and operations.5 Under the SEC’s current definition of materiality, 
human rights information, including company policies, practices, and impacts, should be 
disclosed because it has become popularly relevant to the level of material to corporate 
reporting.6  
 
In support of the materiality of human rights, a 2006 study consulting investors on their view of 
the effects of Economic, Social, and Governance (ESG) factors on “main-stream investment 
considerations” (i.e. economic risk/return considerations) found that 26% of respondents felt that 
human rights were “very important” to economic risk/return considerations.7 This study 
demonstrates that human rights have become increasingly important to investment decision-
making. Furthermore, Bloomberg’s 2015 Materiality Assessment stated that human rights have a 
“medium-level” impact on investment decisions.8 Additionally, as outlined in Knowing and 
Showing a number of recent regulatory, legislative, and other developments at the state, federal, 
and international level also support the materiality of human rights policies, practices, and 
impacts.9 These developments include the U.S. government’s endorsement of the United 
Nation’s Guiding Principles on Business and Human Rights (UNGPs),10 the enactment of the 
Transparency in Supply Chains Act in California, and the adoption of similar acts in other states 
that seek to combat slavery and human trafficking by mandating the disclosure of monitoring 
efforts.11 Similarly, actions within the international community to address human rights concerns 
in business are becoming more prevalent, for example the European Union’s adoption of national 
requirements on non-financial reporting regarding mandatory human rights risks disclosure.12 
 
The flexibility of the SEC’s current conceptualization of materiality allows it to adapt to 
changing investor needs. As such, this definition should be retained.  
 
 
 
 
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
5 CYNTHIA WILLIAMS ET AL., “KNOWING AND SHOWING” USING U.S. SECURITIES LAWS TO COMPEL HUMAN RIGHTS 
DISCLOSURE (Oct. 2013) at 16, available at http://icar.ngo/wp-content/uploads/2013/10/ICAR-Knowing-and-
Showing-Report4.pdf [hereinafter ICAR, Knowing and Showing].  
6 ICAR, Knowing and Showing at 16-32.  
7 Mercer Investment Consulting, Perspectives on Responsible Investment: A Survey of US Pension Plans, 
Foundations and Endowments, and Other Long-Term Savings Pools at 9 (2006), 
http://www.yooyahcloud.com/MOSSCOMMUNICATIONS/uDTNA/Perspectives_on_Responsible_Investment_Me
rcer_Survey1.pdf [hereinafter, Mercer, Perspective on Responsible Investment]. 
8  Bloomberg LLP, Materiality Assessment: Impact Report Update 2015 (2015) at 2, 
http://www.bbhub.io/sustainability/sites/6/2016/04/15_0321_Materiality_Assessment.pdf.  
9 See, ICAR, Knowing and Showing at 16-25. 
10 Specifically, the UNGPs highlight that “[f]inancial reporting requirements should clarify that human rights 
impacts in some instances may be ‘material’ or ‘significant’ to the economic performance of the business 
enterprise.” Human Rights Committee, United Nations Guiding Principles on Business and Human Rights, U.N. 
Doc. A/HRC/17/31 at I(B) ¶ 3 (Mar. 21, 2011) [hereinafter UNGPs]. 
11 ICAR, Knowing and Showing, at 17-20.  
12 European Commission Statement/14/29, Disclosure of non-financial information by certain large companies: 
European Parliament and Council reach agreement on Commission proposal to improve (Feb. 26, 2014) 
http://europa.eu/rapid/press-release_STATEMENT-14-29_en.htm?locale=en; EU Requirements on companies’ non-
financial reporting (2014), BUSINESS-HUMANRIGHTS.ORG (2014) http://business-humanrights.org/en/eu-
requirements-on-companies-non-financial-reporting-2014. 
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216. Are there specific sustainability or public policy issues are important to informed 
voting and investment decisions? If so, what are they? If we were to adopt specific 
disclosure requirements involving sustainability or public policy issues, how could our 
rules elicit meaningful disclosure on such issues? How could we create a disclosure 
framework that would be flexible enough to address such issues as they evolve over time? 
Alternatively, what additional Commission or staff guidance, if any, would be necessary to 
elicit meaningful disclosure on such issues? 
 
Yes, human rights issues are important to informed voting and investment decisions because of 
the substantial financial risks that have been observed when companies fail to take proper 
account of human rights issues. For example, Chevron, as the owner of Texaco, inherited a large 
toxic waste dumping scandal, which caused massive environmental destruction and adverse 
health effects on local populations. This could cost Chevron $9.5 billion in damages and cleanup 
costs.13 Similarly, pharmaceutical company Pfizer agreed in an out of court settlement to pay a 
total of USD $75 million to victims of an experimental drug in Nigeria which led to the deaths of 
eleven children.14 These are just a few of many examples where companies have felt the financial 
consequences of being involved in human rights abuses. 
 
Materiality derives from “the general public, international and national governments, and 
businesses treating a particular area or impact of business activity with heightened interest.”15 In 
Knowing and Showing, ICAR outlined a number of developments over recent years that 
demonstrate how human rights issues have become material, as discussed in the answer to 
question 6 above. The SEC has already provided for some human rights disclosure in its 
promulgation of Regulation S-K’s § 78m on conflict minerals, in response to the Dodd-Frank 
Act,16 and in certain disclosure guidance relating to climate change17 and cyber-security 
information.18 The SEC should require disclosure of human rights policies, practices, and 
impacts.  In order to elicit meaningful human rights disclosure for investment purposes, the SEC 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
13 CHEVRON CORP, AMNESTY INTERNATIONAL, http://www.amnestyusa.org/our-work/issues/business-and-human-
rights/oil-gas-and-mining-industries/chevron-corp (last visited July 6, 2016); Texaco/Chevron Lawsuits (re 
Ecuador), BUSINESS AND HUMAN RIGHTS RESOURCE CENTRE, https://business-humanrights.org/en/texacochevron-
lawsuits-re-ecuador (last visited July 6, 2016); Canadian Centre for International Justice (CCIJ), Chevron (Ecuador) 
available at  http://www.ccij.ca/cases/chevron-2/ (last visited July 7, 2016) (stating that in September 2016, the 
Supreme Court of Canada agreed to allow the case to continue under Canadian jurisdiction to allow the Ecuadorian 
villagers to sustain the 9.5 billion judgment against Chevron from the Ecuadorian court).  
14 Donald G. McNeil Jr., Nigerians Receive First Payments for Children Who Died in 996 Meningitis Drug Trial 
THE NEW YORK TIMES (Aug. 11, 2011), http://www.nytimes.com/2011/08/12/world/africa/12nigeria.html; Pfizer: 
Nigeria drug trial victims get compensation BBC.COM (Aug. 11, 2011) http://www.bbc.com/news/world-africa-
14493277. 
15 See, ICAR, Knowing and Showing at 16, citing Lucian A. Bebchuck & Robert J. Jackson, Jr., Shining Light on 
Corporate Political Spending, Discussion Paper No. 728, prepared for publication in 101 GEO.L.J. 923, 928-29 
(2013); TSC Industries, Inc. v. Northway, Inc., 426 U.S. 438, 449 (1976). 
16 Dodd-Frank Wall Street Reform and Consumer Protection Act of 2010, §§1502-04; 15 U.S.C. §78(a), et seq. 
(2013) [hereinafter The Dodd-Frank Act]. 
17 Securities & Exchange Comm’n, Commission Guidance Regarding Disclosure Related to Climate Change (Jan. 
27, 2010), Release Nos. 33-9106; 34-61469; FR-82, 
http://www.sec.gov/rules/interp/2010/33-9106.pdf [hereinafter Climate Change Guidance (2010)]. 
18 Securities & Exchange Comm’n, Division of Corporate Finance, CF Disclosure Guidance: Topic No. 2 
Cybersecurity (2011), http://www.sec.gov/divisions/corpfin/guidance/cfguidance-topic2.htm [hereinafter Cyber-
Security Guidance]. 
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could rely upon existing human rights reporting frameworks, including those produced by the 
Global Reporting Initiative (GRI),19 the Sustainability Accounting Standards Board (SASB),20 
and specifically, the UNGP Reporting Framework.21 These frameworks have garnered significant 
corporate and investor support. For example, six global companies and over eighty investors 
representing over $4.25 trillion dollars in assets under management support the UNGP Reporting 
Framework.22 Furthermore, large U.S. listed multinational companies such as Microsoft and 
Newmont Mining are beginning to utilize the UNGP Reporting Framework to guide their annual 
voluntary reports.23 Additionally, 78% of reporting companies and 82% of the Global 250 
companies use the GRI’s G4 standards as the basis for their corporate responsibility reporting, 
making them the largest voluntary reporting initiative in the world.24 
 
217. Would line-item requirements for disclosure about sustainability or public policy 
issues cause registrants to disclose information that is not material to investors? Would 
these disclosures obscure information that is important to an understanding of a 
registrant’s business and financial condition? Why or why not?  

Line-item disclosure would serve investor interests, and would not require disclosure of non-
material information if these requirements are carefully crafted. Line-item disclosure allows the 
SEC to identify specifically what ought to be disclosed in relation to a certain subject or topic. 
These line-item requirements in Regulation S-K are often then filtered through the lens of 
“materiality” to ensure that only information that is important to the decision-making processes 
of investors in relation to the line-item is disclosed. The SEC’s materiality standard is flexible 
enough to allow for companies to disclose only material information, even where line-item 
disclosure frameworks are relevant.  
 
Information relating to human rights policies, practices, and impacts are material for investor 
decision-making. Poor human rights policies and practices that lead to negative human rights 
impacts can directly affect the financial stability of a corporation. For example, non-compliance 
with national and international human rights law can lead to financial penalties levied by the 
State, liability for human rights abuse, and litigation associated with damages from corporate 
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
19 The Global Reporting Initiative (GRI) & The Roberts Environmental Center, Reporting on Human Rights (2015), 
https://www.globalreporting.org/resourcelibrary/Reporting-On-Human-Rights.pdf. 
20 About SASB, THE SUSTAINABILITY ACCOUNTING STANDARDS BOARD (SASB) http://www.sasb.org/sasb/ (last 
visited May 19, 2016).  
21 Shift & Mazars, UN Guiding Principles Reporting Framework with implementation guidance (2015), 
http://www.ungpreporting.org/reporting-framework/. 
22 FAQ, UN GUIDING PRINCIPLES REPORTING FRAMEWORK http://www.ungpreporting.org/resources/faq/ (last visited 
July 8, 2016). 
23Early Adopter Company Newmont Publishes First Report Using Reporting Framework, UN GUIDING PRINCIPLES 
REPORTING FRAMEWORK http://www.ungpreporting.org/early-adopter-company-newmont-publishes-first-report-
using-reporting-framework/ (last visited July 11, 2016); Microsoft, Microsoft 2015 Citizenship Report, (2015) at 11, 
https://www.microsoft.com/about/csr/transparencyhub/citizenship-reporting/; Newmont, Beyond the Mine: Our 
2015 Social and Environmental Performance, overview, at pp. 12, 
http://sustainabilityreport.newmont.com/2015/_pdf2print/pdfs/newmont-beyond-the-mine-sustainability-report-
2015.pdf. 
24 KPMG International, KPMG Survey of Corporate Social Responsibility Reporting 2013, (2013) at 10, 
https://www.kpmg.com/Global/en/IssuesAndInsights/ArticlesPublications/corporate-
responsibility/Documents/corporate-responsibility-reporting-survey-2013-exec-summary.pdf [hereinafter KPMG 
Survey 2013]. 
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activities.25 For example, in 1984 a toxic fume release at a Union Carbide factory in Bhopal, 
India killed between 7,000 and 10,000 people, marking it as one of “the world’s worst industrial 
disasters.”26 Union Carbide employees were later found criminally negligent by the Indian 
Supreme Court and ordered to pay millions in damages to both the victims and for environmental 
cleanup.27  
 
Additionally, inadequate human rights policies and practices can cause financial instability in a 
number of other ways. For example, they can cause indirect impacts on a company’s 
reputation,28 affecting relationships with consumers, clients,29 employees, recruits,30 investors, 
and shareholders,31 all of whom might prefer to disassociate from operations that are complicit 
with adverse human rights outcomes. One such example occurred in the 1990s when Nike was 
accused of using child labor in its Chinese factories, paying workers less than minimum wage in 
Indonesia, and egregious violations of labor rights in Vietnam.32 Since then, Nike has been 
further implicated in labor violations, especially in Bangladesh and other Asian countries, 
directly leading to significant financial repercussions due to continued public protest of Nike’s 
practices and related drop in sales.33 Similarly, the potential deterioration of relationships 
between corporations and emerging governments that a company's adverse human rights impacts 
may cause, or the effects a corporation has on local communities, may also have a material 
impact on its business by undermining or eliminating the company’s social license to operate.34  
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
25 See ICAR, Knowing and Showing at 25; Ernst & Young LLP & Boston Coll. Ctr. for Corporate Citizenship, 
Value of Sustainability Reporting (2013) at 2, 
http://modulas.kauri.be/Uploads/Documents/doc_2260_thevalueofsustainabilityrepsummary.pdf [hereinafter E&Y, 
Value of Sustainability Reporting]; see generally Economist Intelligence Unit, Corporate Citizenship: Profiting 
from a Sustainable Business (2008), http://graphics.eiu.com/upload/Corporate_Citizens.pdf (supporting non-
financial disclosure and corporate citizenship as promoting financial benefits for corporations) [hereinafter EIU,  
Profiting from Sustainable Business].   
26 Salil Shetty, Thirty years on from Bhopal disaster: Still fighting for justice, AMNESTY INTERNATIONAL (Dec. 2, 
2015, 12:00 AM) https://www.amnesty.org/en/latest/news/2014/12/thirty-years-bhopal-disaster-still-fighting-
justice/. 
27 Alan Taylor, Bhopal: The World’s Worst Industrial Disaster, 30 years later, THE ATLANTIC (Dec. 2, 2014) 
http://www.theatlantic.com/photo/2014/12/bhopal-the-worlds-worst-industrial-disaster-30-years-later/100864/.  
28 See E&Y, Value of Sustainability at 22; EIU, Profiting from Sustainable Business at 17.   
29 See Eric J. Hespenheide & Dr. Dinah A. Koehler, Disclosure of Long-Term Business Value: What Matters?, 
DELOITTE UNIVERSITY PRESS (2012) at 11, http://d27n205l7rookf.cloudfront.net/wp-
content/uploads/2013/07/DUP150_Reporting_What_Matters.pdf [hereinafter Hespenheide, Long Term Business 
Value]. 
30 See E&Y, Value of Sustainability Reporting at 12; See Directive 2014/95/EU, of the European Parliament and of 
The Council of 12 Oct. 2014 as regards disclosure of non-financial and diversity information by certain large 
undertakings and groups, 2014 O.J. (L 330) 1, http://eur-lex.europa.eu/legal-
content/EN/TXT/PDF/?uri=CELEX:32014L0095&from=EN [hereinafter European Commission Proposal on Non-
Financial Reporting]. 
31 See PRI Fact Sheet, UN PRINCIPLES FOR RESPONSIBLE INVESTMENT (2013), http://www.unpri.org/news/pri-fact-
sheet/ (last visited May 18, 2016).!
32 Max Nisen, How Nike Solved Its Sweatshop Problem, BUSINESSINSIDER (May 9, 2013, 10:00 PM) 
http://www.businessinsider.com/how-nike-solved-its-sweatshop-problem-2013-5.  
33 Shelly Banjo, Inside Nike’s Struggle to Balance Cost and Worker Safety in Bangladesh, THE WALL STREET 
JOURNAL (Apr. 21, 2014 10:38 PM) 
http://www.wsj.com/articles/SB10001424052702303873604579493502231397942 (citing a loss of $100 million to 
pull soccer balls made with child labor, and causing the company to cease operations for 18 months until it could fix 
the labor issues in its factory); Max Nisen, supra note 32.   
34 See ICAR, Knowing and Showing, at 25; Jennifer Howard-Grenville, Jennifer Nash & Cary Coglianese, 
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Thus, because information about a company’s human rights policies, practices, and impacts can 
directly correlate to financial instability, such information is material to investors.  
 
218. Some registrants already provide information about ESG matters in sustainability or 
corporate social responsibility reports or on their websites. Corporate sustainability 
reports may also be available in databases aggregating such reports. Why do some 
registrants choose to provide sustainability information outside of their Commission 
filings? Is the information provided on company websites sufficient to address investor 
needs? What are the advantages and disadvantages of registrants providing such disclosure 
on their websites? How important to investors is integrated reporting, as opposed to 
separate financial and sustainability reporting? If we permitted registrants to use 
information on their websites to satisfy any ESG disclosure requirement, how would this 
affect the comparability and consistency of the disclosure?  
 
Registrants are starting to provide human rights information in their sustainability reports 
because some investors consider human rights risks an important part of an investment decision. 
According to an Ernst & Young report, 61.5% of investors across all sectors consider non-
financial information relevant to their investments overall.35 In relation to human rights 
information, almost twenty percent of investors would rule out an investment immediately if 
there were significant human rights risks associated with the investment, and 63.2% would 
reconsider the investment for the same reasons.36  
 
Furthermore, investors have lined up behind human rights reporting frameworks, including the 
UNGP Reporting Framework, which has garnered the support of six global companies and over 
eighty investors representing over $4.25 trillion dollars in assets under management.37 
Additionally, U.S.-listed multinational companies such as Microsoft and Newmont are beginning 
to utilize the UNGP Reporting Framework to guide their annual voluntary reports.38  
 
However, while voluntary human rights information disclosed on company websites is beneficial 
to investors, it is not sufficient to address investor needs. This voluntary information is (1) not 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
Constructing the License to Operate: Internal Factors and Their Influence on Corporate Environmental Decisions, 
30 LAW & POL’Y 73 (2008); Galit A. Sarfaty, Human Rights Meets Securities Regulation, 53 VA. J. INT’L L. 97, 
101-102 (2013). 
35 Ernst & Young LLP, Tomorrow’s Investment Rules 2.0, (2015) at 18, 
http://www.ey.com/Publication/vwLUAssets/EY-tomorrows-investment-rules-2/$FILE/EY-tomorrows-investment-
rules-2.0.pdf [hereinafter Tomorrow’s Investment Rules]..  
36 Id., at 16.  
37 FAQ, UN GUIDING PRINCIPLES REPORTING FRAMEWORK http://www.ungpreporting.org/resources/faq/ (last visited 
July 8, 2016). 
38 Early Adopter Company Newmont Publishes First Report Using Reporting Framework, UN GUIDING PRINCIPLES 
REPORTING FRAMEWORK http://www.ungpreporting.org/early-adopter-company-newmont-publishes-first-report-
using-reporting-framework/ (last visited July 11, 2016); Microsoft, Microsoft 2015 Citizenship Report, (2015) at 11, 
https://www.microsoft.com/about/csr/transparencyhub/citizenship-reporting/; Newmont, Beyond the Mine: Our 
2015 Social and Environmental Performance, overview, at pp. 12, 
http://sustainabilityreport.newmont.com/2015/_pdf2print/pdfs/newmont-beyond-the-mine-sustainability-report-
2015.pdf. 
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consistent enough to compare across sectors or otherwise39 and (2) not robust enough in terms of 
quality, with a distinct lack of standard practice and auditing among companies. Given these 
shortcomings, voluntary disclosure of sustainability information does not fully advance the 
SEC’s mission “to protect investors, maintain fair, orderly, and efficient markets, and facilitate 
capital formation.”40  
 
When reporting becomes mandatory, standards become clearer and reporting becomes more 
consistent and comparable.41 For example, a recent empirical study found that mandatory mine 
safety disclosure required by the Dodd-Frank Act has decreased mining related citations by 11% 
and mining injuries by 13%.42 The need for mandatory reporting is further supported in Weil et 
al.’s article on regulatory disclosure policies, which states that, “the use of government authority 
to mandate the disclosure of information has taken a legitimate place beside the use of such 
authority to mandate minimum standards and to impose taxes, trading regimes, or other financial 
incentives.” The article concluded that mandatory disclosure leads to more transparent and 
congruent disclosure.43As such, in order to support investors’ interests in receiving consistent and 
comparable disclosure to facilitate their decision-making processes, disclosure must be 
mandatory rather than voluntary. 
 
219. In an effort to coordinate ESG disclosures, several organizations have published or are 
working on sustainability reporting frameworks. Currently, some registrants use these 
frameworks and provide voluntary ESG disclosures. If we propose line-item disclosure 
requirements on sustainability or public policy issues, which, if any, of these frameworks 
should we consider in developing any additional disclosure requirements?  
  
There are a number of existing frameworks on human rights reporting that the SEC should 
consider in proposing a new line-item disclosure requirement on human rights issues. The SEC 
should look to the GRI’s G4 social responsibility reporting framework,44 SASB’s social 
responsibility reporting framework,45 and particularly the UNGP Reporting Framework46 to 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
39 See Cynthia A. Williams, The Global Reporting Initiative, Transnational Corporate Accountability, and Global 
Regulatory Counter-Currents, 1 U.C. IRVINE J. OF INT’L, TRANSNAT’L, & COMP. L. (forthcoming 2016) [hereinafter 
Williams, The GRI]. 
40 U.S. Securities and Exchange Commission, What We Do, SEC.GOV http://www.sec.gov/about/whatwedo.html 
(last visited June 10, 2016). 
41 See generally, Jody Grewal, Edward J. Riedl & George Serafeim, Market Reactions to Mandatory Nonfinancial 
Disclosure, at 27 (Harvard Business School Working Paper, No. 16-025, 2015), 
http://www.ssrn.com/abstract=2657712 (stating that “firms having high ESG disclosure and stronger governance 
performance will be able to institute the [EU Directive on non-financial reporting] more efficiently and cost-
effectively” because the reporting is mandatory, thus creating consistency). 
42 See Hans B. Christensen, et al, The Real Effects of Mandatory Dissemination of Non-Financial Information 
Through Financial Reports, at 16 (Chicago Booth Research Paper No. 16-05, 2016) 
http://www.ssrn.com/abstract=2680296.  
43 David Weil, et al., The effectiveness of regulatory disclosure policies 25 J. POL’Y ANALYSIS AND MGMT. 1, 175 
(2006); Williams, The GRI at IV(A) (discussing the need for mandatory reporting to enforce regulatory goals and 
support financial operational effects). 
44 See generally, The Global Reporting Initiative (GRI) & The Roberts Environmental Center, Reporting on Human 
Rights (2015), https://www.globalreporting.org/resourcelibrary/Reporting-On-Human-Rights.pdf. 
45 About SASB, THE SUSTAINABILITY ACCOUNTING STANDARDS BOARD (SASB) http://www.sasb.org/sasb/ (last 
visited May 19, 2016). 
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determine what standards should be used for SEC non-financial disclosure on human rights 
issues. Each of these frameworks provides for company disclosure on human rights based 
practices, policies, and impacts in varying degrees.  
 
220. Are there sustainability or public policy issues for which line-item disclosure 
requirements would be consistent with the Commission’s rulemaking authority and our 
mission to protect investors, maintain fair, orderly and efficient markets and facilitate 
capital formation, as described in Section III.A.1 of this release? If so, how could we 
address the evolving nature of such issues and keep our disclosure requirements current?  
 
Yes, line-item disclosure requirements in relation to registrants’ human rights policies, practices, 
and impacts are in line with the Commission’s rulemaking authority and mission because human 
rights issues have direct, indirect, and political impacts on a business’ ability to sustain capital 
formation on a long-term basis, and these requirements would be consistent with the SEC’s 
mission to protect investors.  
 
In the Knowing and Showing report, ICAR demonstrates how human rights information has 
become material to investor decision-making, thus meriting the creation of a specific line-item 
disclosure requirement in Regulation S-K.47 For example, the report details recent regulatory, 
legislative, and other developments in U.S. public policy as well as international policies that 
evidence an increasing public concern for protecting human rights.48 Further substantiating these 
claims, investment groups have also demonstrated that human rights have direct and indirect 
impacts on a business’s ability to sustain capital formation on a long-term basis, thus making 
these interests material to investors.49  
 
Additionally, BlackRock Investment’s The Price of Climate Change report states, “ESG factors 
cannot be divorced from financial analysis. . . Companies that score high on ESG measures tend 
to quickly adapt to changing environmental and social trends, use resources efficiently, have 
engaged (and, therefore, productive) employees, and face lower risks of regulatory fines or 
reputational damage.”50 Similarly, Clark, Feiner, and Viehs’s report on how sustainability and 
ESG compliance drive financial performance suggests that: (1) “companies with strong 
sustainability scores show better operational performance and are less risky; (2) investment 
strategies that incorporate Environmental, Social and Governmental (ESG) issues outperform 
comparable non-ESG strategies; and (3) active ownership creates value for companies and 
investors.”51 Ultimately, the report finds that “it is in the best economic interests for corporate 
managers and investors to incorporate [ESG] considerations into decision-making processes” 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
46 Shift & Mazars, UN Guiding Principles Reporting Framework with implementation guidance (2015), 
http://www.ungpreporting.org/reporting-framework/. 
47 ICAR, Knowing and Showing, at 16-25. 
48 Id., at 16-25. 
49 See E&Y, Value of Sustainability Reporting at 9; EIU, Profiting from Sustainable Business at 18-19. 
50 Tomorrow’s Investment Rules, at 7.  
51 Gordon Clark et al, From the stockholder to the stakeholder: How sustainability can drive financial 
outperformance, UNIVERSITY OF OXFORD & ARABESQUE PARTNERS, at 10 (2015) 
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2508281&download=yes [hereinafter Clark, From Stockholder 
to Stakeholder]. 
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because they support long-term capital gains.52 Additional studies have also shown that ESG 
disclosure certainly does not adversely affect shareholders,53 and a 2013 KPMG International 
Survey of Corporate Social Responsibility Reporting study found that reporting ESG information 
enhances the financial value of companies.54 Furthermore, a 2012 study by Deutsche Bank found 
that companies with higher ratings for ESG reporting have a lower cost of debt and equity and 
the higher the ratings of their ESG information, the more likely those companies are to 
outperform in the market medium.55 
 
Given the SEC’s authority to engage in rulemaking on specific issues where it is deemed in the 
public interest, and the significant evidence that human rights are material to investors’ interests, 
the SEC should mandate disclosure on human rights on policies, practices, and impacts for 
corporations through a line-item in Regulation S-K.  
 
221. What, if any, challenges would registrants face in preparing and providing this 
information? What would be the additional costs of complying with sustainability or public 
policy line-item disclosure requirements, including the administrative and compliance costs 
of preparing and disseminating disclosures, beyond the costs associated with current levels 
of disclosure? Please quantify costs and expected changes in costs where possible. 
 
There is strong evidence to suggest that the cost of compliance with ESG requirements would be 
outweighed by both the direct and indirect financial benefits of reporting on such information. 
Studies show that complying with sustainability and public policy regulations and adding these 
elements into a company’s non-financial disclosure actually increases the long-term capital of 
businesses.56 Both the Clark, Feiner, and Viehs’s report, and the Blackrock report cited above 
support the conclusion that reporting on ESG information is in the best economic interest of 
corporations.57 Specifically, Clark, Feiner, and Vieh state that, “the social dimension of 
sustainability, if well managed, generally has a positive influence on corporate financial 
performance.”58  
 
Companies who report on their human rights policies, practices, and impacts are better able to 
mitigate and prevent these costly risks. For example, companies are better able to mitigate risks 
if they are aware there is a high probability of community resistance or recorded incidences of 
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
52 Id.  
53!Ioannis Ioannou & George Serafeim, The consequences of mandatory corporate sustainability reporting: 
evidence from four countries (Harvard Business School Research, Working Paper No. 11-100, 2014) at 30, 
http://tinyurl.com/jht6g2q (finding that the economic effects of mandatory disclosure regulations are positive for 
companies that report on ESG information).  
54 KPMG Survey 2013, at 14. 
55 Mark Fulton et al., Sustainable Investing: Establishing Long-Term Value and Performance, DB CLIMATE 
CHANGE ADVISORS, DEUTSCHE BANK GROUP (2012) at 29 
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2222740. 
56 See Tomorrow’s Investment Rules, at 15 (“many investors believe that ESG can have a neutral or even positive 
effect on portfolio returns”).  
57 BlackRock Investment Institute, The Price of Climate Change (Oct. 2015) at 6,  
https://www.blackrock.com/corporate/en-us/literature/whitepaper/bii-pricing-climate-risk-us.pdf; See generally 
Clark, From Stockholder to Stakeholder (regarding support for ESG disclosure because of its material important to 
investors).  
58 Clark, From Stockholder to Stakeholder at 32.  
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previous human rights abuse.59 Similarly, addressing human rights risks pre-emptively can create 
positive implications for a company’s reputation; failure to do so can negatively affect 
consumers’ opinions of a company, resulting in financial losses.60 Finally, if companies and 
investors have knowledge about the risks of human rights related litigation or liability, they can 
determine whether or not such risks outweigh their expected profits and can mitigate the 
potential harm that may stem from negative business impacts on human rights.61  
 
Additionally, multiple studies show that positive CSR performance, specifically involving social 
issues, produces high equity for investors in the long-term. El Ghoul has found that “firms with 
better CSR scores exhibit cheaper equity financing” and that additional findings “suggest that 
investment in improving responsible employee relations, environmental policies, and product 
strategies contributes substantially to reducing firms’ cost of equity.”62 Hillman and Keim’s 
work also supports the theory that “effective stakeholder management leads to improved 
financial performance.”63 Thus, there is ample evidence to suggest that the additional costs 
associated with disclosing ESG and CSR information do not outweigh the benefits companies 
receive from reporting this information.  

 
222. If we propose line-item disclosure requirements that require disclosure about 
sustainability or public policy issues, should we scale the disclosure requirements for SRCs 
or some other category of registrant? Similarly, should we exempt SRCs or some other 
category of issuer from any such requirements?  
 
No registrant should be exempt or subject to scaled disclosure requirements in relation to human 
rights related disclosures. Businesses, no matter the size or industry sector, can affect human 
rights and are impacted by human rights in return. In fact, “SMEs account for approximately 
90% of businesses” worldwide and therefore their impacts on human rights are potentially 
greater overall than those of the Fortune 500.64  
 
Under the UNGPs, all businesses have a responsibility to respect human rights.65 The U.S. 
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
59 See e.g., Daniel Franks, Avoiding mine-community conflict: from dialogue to shared futures, PROCEEDINGS OF THE 
FIRST INTERNATIONAL SEMINAR ON ENVIRONMENTAL ISSUES IN THE MINING INDUSTRY, SANTIAGO, CHILE. (2009) 
http://www.csrm.uq.edu.au/docs/Franks_Avoiding%20Conflict_2009.pdf (“Environmental and social conflict in the 
extractive resource industries can lead to significant costs for both companies and community. On the company side 
a conflict can lead to delays or rejections of government approval, damaged infrastructure, lost reputation, and in 
extreme cases shutdown” referring to Barrick’s Gold’s shutdown of the Pascua Lama mine in Chile and Argentina in 
2013; The Canadian Press, Chile court suspends work at Barrick Gold mine, CBCNEWS.COM (Apr. 10, 2013, 6:03 
PM) http://www.cbc.ca/news/business/chile-court-suspends-work-at-barrick-gold-mine-1.1308102.  
60 See Hespenheide, Long Term Business Value at 14; E&Y, Value of Sustainability Reporting at 12. 
61 According to Ernst & Young’s 2015 report (Tomorrow’s Investment Rules), this is why many companies 
voluntarily provide ESG reports, “because the company and its investors, obviously, realize it can impact 
production, which can impact sales, which impacts the value of the stock” and they wish to mitigate those risks.  
62 Sadok El Ghoul et al, Does corporate social responsibility affect the cost of capital?,35 J. BANKING & FIN., 9, 
2388 (2011). 
63 Amy J. Hillman & Gerald D. Keim. Shareholder value, stakeholder management, and social issues: what's the 
bottom line?,22 STRATEGIC MGMT. J. 2, 128 (2001). 
64 Our sustainable future relies on SMEs embracing new reporting practices, GRI (May 4, 2016), 
https://www.globalreporting.org/information/news-and-press-center/Pages/Our-sustainable-future-relies-on-SMEs-
embracing-new-reporting-practices.aspx.  
65 See generally, Human Rights Committee, United Nations Guiding Principles on Business and Human Rights, 
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government has openly endorsed this framework by implementing additional reporting standards 
at both the state and federal level,66 while civil society has encouraged the creation of initiatives 
and plans for national implementation.67 The United Nations Office of the High Commissioner 
for Human Rights’ interpretive guide for corporate implementation of the UNGP framework 
includes human rights due diligence as one of five fundamental principles for implementation.68 
This guide, along with the UNGPs and existing human rights due diligence frameworks, supports 
the idea that due diligence should not be limited by or based on the size of a company.69  
 
Additionally, reporting of this nature is feasible for companies of all sizes. For example, smaller 
companies are increasingly reporting on due diligence under the GRI’s G4.70 In 2014, the GRI 
published its guide for SMEs, Ready to Report?, which introduces sustainability and social 
reporting for SMEs and supports using sustainability reporting among SMEs because it provides 
both internal and external benefits to these smaller companies.71 While SMEs accounted for only 
10% of all reports in 2014, since the publication of the GRI report, sustainability reporting by 
SMEs has increased and is expected to continue to do so.72   
 
 
 
 
 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
U.N. Doc. A/HRC/17/31 (Mar. 21, 2011) http://www.businesshumanrights.org/media/documents/ruggie/ruggie-
guiding-principles-21-mar-2011.pdf. 
66See e.g., Dodd-Frank Act of 2010 §§1502-04, 15 U.S.C. §78a et seq. (2013); California Transparency in Supply 
Chains Act, S.B. No. 657 (2010), http://www.state.gov/documents/organization/164934.pdf; Maryland H.B. 425, 
Procurement – Required Disclosure – Conflict Minerals Originated in the Democratic Republic of the Congo (May 
2, 2012), 
http://www.srz.com/files/upload/Conflict_Minerals_Resource_Center/Text_of_Maryland_House_Bill_425_on_Con
flict_Minerals.pdf.  
67 International Corporate Accountability Roundtable, ICAR Coalition Letter to President Obama on Implementation 
of the UN Guiding Principles (July 24, 2013), http://accountabilityroundtable.org/analysis/icar-coalition-letter-to-
president-obama-on-implementationof-the-un-guiding-principles/. 
68 United Nations Office of the High Commissioner for Human Rights, The Corporate Responsibility to Respect 
Human Rights: An Interpretive Guide, HR/PUB/12/02 (2012) at 9.  
69 United Nations Office of the High Commissioner for Human Rights, Implementing the United Nations “Protect, 
Respect and Remedy” Framework, HR/PUB/11/04 (2011) at 1 (“These Guiding Principles apply to all States and to 
all business enterprises, both transnational and others, regardless of their size, sector, location, ownership and 
structure.”) 
70 Small business, sustainability reporting: It can be done, GRI (Dec. 5, 2012) 
https://www.globalreporting.org/information/news-and-press-center/Pages/Small-business,-sustainability-reporting-
It-can-be-done.aspx (reporting that small businesses in Spain using sustainability and social responsibility reporting 
generally support the practice despite the challenges); Paul Thompson, The Sustainability Imperative for Small 
Business INT’L FED’N ACCT. (Aug. 22, 2014), https://www.ifac.org/global-knowledge-
gateway/sustainability/discussion/sustainability-imperative-small-business (“[small and medium sized entities] that 
integrate sustainability into their core business strategy can benefit from lower costs, reduced risk, and new 
opportunities”). 
71 Ready to Report?: Introducing sustainability reporting for SMEs, GRI (2014) at 5-6,  
https://www.globalreporting.org/resourcelibrary/Ready-to-Report-SME-booklet-online.pdf.  
72 Our sustainable future relies on SMEs embracing new reporting practices, GRI (May 4, 2016), 
https://www.globalreporting.org/information/news-and-press-center/Pages/Our-sustainable-future-relies-on-SMEs-
embracing-new-reporting-practices.aspx.  

ICAR Submission S7-06-16 Page 70



! 12!

II. SPECIFIC QUESTIONS IN RELATION TO REGULATION S-K LINE ITEMS 
 
ITEM 101(c) 
 
31. Do the disclosure requirements in Item 101(c) continue to provide useful information to 
investors? How could we improve Item 101(c)’s requirements?  
 
Yes, the currently listed disclosure requirements under 101(c) continue to provide material 
information for investors. Item 101(c) can be improved, however, by adding a requirement for 
registrants to provide a description of any human rights policies and practices they have in 
place.73 Moreover, policies and practices in place under business operations that identify, assess, 
mitigate, and remedy operational risks are relevant to an investors’ understanding of an issuer’s 
risks management strategies under this Item. Business strategies for the management of material 
risks, including human rights risks, should be outlined and described in detail because these risks 
can have profound impacts on the ability to form capital.74  

 
32. How could we update Item 101(c) to better reflect changes in the way businesses 
operate? Are there particular categories or types of registrants for which these disclosure 
requirements are more or less relevant?  
 
In order to better reflect changes in the way businesses operate today, Item 101(c) should require 
disclosure of human rights policies, practices, and impacts. Companies that are implicated in 
human rights abuses or violations often face large costs associated with mitigating the impacts of 
those violations and repairing their corporate image, which is important for investors in 
understanding the way a company’s operations can affect capital formation.75 Companies may 
also face costs related to litigation, mediation, or other grievance or remediation processes to 
remedy their human rights violations.76 For example, Shell’s implication in a 2008 oil spill in 
Ogoniland, Nigeria which caused both environmental and community damage and led to Shell 
paying £55 million in damages after court action in 2014.77 In order to provide investors with a 
complete view of the potential costs related to adverse human rights impacts, the disclosure of 
human rights policies, practices, and impacts should be required under Item 101(c) as this 
information contributes to an understanding of how a company’s business operations can affect 
human rights and thus pose a risk to financial valuation of a company.  
 
 
 
 
 
 
 
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
73 Tomorrow’s Investment Rules, at 18; ICAR Knowing and Showing, at 25-27.  
74 See ICAR, Knowing and Showing, direct and indirect impacts section; see also answer to question 217.  
75 E&Y, Value of Sustainability Reporting at 3.!
76 Ocean Tomo’s Intangible Asset Market Value Study: Components of S&P 500 Market Value, OCEAN TOMO LLC 
(June 15, 2010), http://www.oceantomo.com/media/newsreleases/Intangible-Asset-Market-Value-Study.  
77 Corporations, AMNESTY INTERNATIONAL https://www.amnesty.org/en/what-we-do/corporate-accountability/ (last 
visited July 7, 2016). 
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33. Are there additional line-item disclosure requirements about a registrant’s business 
that would improve the quality and consistency of disclosure? Are there any categories of 
information that certain registrants voluntarily provide, and are not required to disclose 
under Item 101(c), that we should include in Item 101(c)? What would be the benefits and 
challenges of requiring disclosure of additional categories of information?  
 
Adding human rights practices, including due diligence, as a line-item under Item 101(c)(iii) 
would improve the quality and consistency of disclosure for investment purposes. This 
requirement would increase the quality of disclosure because businesses would be required to 
investigate human rights issues throughout their supply chains more thoroughly, and to more 
readily identify risks to the company in relation to these issues. Additionally, this requirement 
would also increase the consistency of reporting as mandatory reporting would streamline similar 
information already being provided through alternative and voluntary due diligence frameworks, 
and bring the SEC in line with the U.S. government’s commitments to multilateral initiatives, 
including the OECD Guidelines for Multinational Enterprises and the UNGPs.78 As discussed in 
the response to question 218, mandatory disclosure requirements increase both the quality and 
consistency of disclosures.79  
 
40. What types of investors or audiences are most likely to value the information required 
by Item 101(c)? Would an alternative format or presentation of the information improve 
the value of such disclosure to a particular type of investor or audience? If so, what type of 
format or presentation?  
 
In relation to the disclosure of human rights related information required by Item 101(c), a large 
percentage of investors, not only those engaged in socially responsible investment (SRI), are 
interested in and would value this information.80 Originally labeled as “ethical investment” in the 
United States during the 1970s, SRI began as a fringe activity primarily for religiously minded 
investors who were interested in the ethics of investment as it related to alcohol, drugs, and 
tobacco.81 Over the last twenty to thirty years, these concerns developed in relation to other 
issues, such as apartheid, the environment, and human rights.82 In 2013, approximately one asset 
dollar of every ten under management in the United States was invested according to SRI 
standards.83 Although SRI was once a fringe activity, today it is considered a mainstream 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
78 See OECD Guidelines for Multinational Enterprises, OECD PUBLISHING (2011),  
http://www.oecd.org/daf/inv/mne/oecdguidelinesformultinationalenterprises.htm; Human Rights Committee, United 
Nations Guiding Principles on Business and Human Rights, U.N. Doc. A/HRC/17/31 (Mar. 21, 2011) 
http://www.businesshumanrights.org/media/documents/ruggie/ruggie-guiding-principles-21-mar-2011.pdf. 
79 Daniel Berliner & Aseem Prakash, The United Nations global compact: An institutionalist perspective, 122 J. 
BUS. ETHICS 2, 220 (2014), http://link.springer.com/article/10.1007/s10551-014-2217-5 (citing NGOs such as 
Human Rights Watch, Amnesty International and Greenpeace have criticized the UN Global Compact because it 
lacks credibility and enforcement of consistent disclosure because the reporting is not legally binding).  
80 See answers to questions 6, 216, and 217 for further evidence of the materiality of human rights information to 
investors.  
81!Russell Sparkes & Christopher J. Cowton, The maturing of socially responsible investment: A review of the 
developing link with corporate social responsibility 52 J. BUS. ETHICS 1, 46-7 (2004). 
82 Id. at 47-8.  
83!Chang Hoon Oh, Jae-Heum Park, & Pervez N. Ghauri. Doing right, investing right: Socially responsible investing 
and shareholder activism in the financial sector 56 BUS. HORIZONS 6, 703-714 (2013) [hereinafter Oh, Doing right].  

ICAR Submission S7-06-16 Page 72



! 14!

investment philosophy for investors across the world.84 
 
In fact, a recent study by Eccles, et al. shows that “reporting of nonfinancial information by 
companies is increasing, and the market [including all types of investors] is increasingly 
interested in ESG information.”85 Overall, the article supports the hypothesis that the more 
transparent companies are with non-financial, ESG-related information, the less risk involved for 
all types of investors, and the greater the expected financial performance.86 The same study 
found that human rights policies were ranked twelfth out of a set of twenty social issues of 
interest for U.S. investors.87 This data shows that human rights are of material interest generally 
to investors when included under the umbrella of ESG reporting. In fact, ESG disclosure overall 
was of the highest importance to all investors for inclusion in corporate reports, no matter the 
sector.88  
 
Additionally, a 2006 study consulting investors on their view of the effects of ESG factors on 
“main-stream investment considerations” (i.e. economic risk/return considerations) found that 
26% of respondents felt that human rights were “very important” to economic risk/return 
considerations.89 This study demonstrates that human rights have become increasingly important 
to investment decision-making over the past decade. In 2015, Bloomberg LLP stated that the 
number of companies reporting on ESG has risen from 7,150 reporting companies in 2013 to 
12,078 in 2015.90 Furthermore, Bloomberg’s 2015 Materiality Assessment stated that human 
rights have a “medium-level” impact on investment decisions.91 Thus, it is fair to conclude that 
there is support for non-financial ESG disclosure among many types of investors, and human 
rights disclosure specifically, because this information is understood to be important in 
evaluating the risks of potential investments. 

 
 
 
 
 
 
 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
84 See generally, Oh, Doing right (stating that SRI investment policies are increasingly becoming part of investment 
decisions generally); Terrence Guay, et al., Non-Governmental Organizations, Shareholder Activism, and Socially 
Responsible Investments: Ethical, Strategic, and Governance Implications 52 J. BUS. ETHICS 1, 125-139 (2004) 
(connecting CSR strategies to the mainstreaming of SRIs throughout the world); Gunther Capelle‐Blancard & 
Stéphanie Monjon Trends in the Literature on Socially Responsible Investment: Looking for the Keys Under the 
Lamppost 21 BUS. ETHICS: A EUR. REV. 3, 239-250 (2012) (examining the popularity of SRIs generally in the media 
in Europe). 
85  Robert G. Eccles et al, Market interest in nonfinancial information, 23 J. APPLIED CORP. FIN. 4, 117 (2011) 
[hereinafter Eccles, Market Interest]. 
86 Id., Eccles, Market Interest at 118.  
87 Id. at 122.  
88 Id. at 126.  
89 Mercer, Perspectives on Responsible Investment at 9. 
90  Bloomberg Impact Report Update 2015, BLOOMBERG LLP, at 12 (2015), 
https://www.bbhub.io/sustainability/sites/6/2016/04/16_0404_Impact_Report.pdf#page=11.   
91  Materiality Assessment: Impact Report Update 2015, BLOOMBERG LLP, at 2 (2015), 
http://www.bbhub.io/sustainability/sites/6/2016/04/15_0321_Materiality_Assessment.pdf. 
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ITEM 103  
 
180. Should we require registrants to provide a consolidated discussion of risk and risk 
management, including legal proceedings, in a single section of a filing? If so, what 
information should be included? How should this information be presented?  
 
Yes. This section should include an assessment of human rights risks and risk management 
procedures, such as human rights due diligence, and a list of all material legal proceedings 
regarding human rights. The SEC should issue interpretive guidance regarding corporate 
disclosure of material human rights policies, practices, and impacts under Regulation S-K. 
ICAR’s Knowing and Showing report provides further guidance on the process of creating a 
consolidated discussion of human rights risks and risk management procedures, as well as 
suggestions on what information to include.92  
 
181. How could investors benefit from a consolidated discussion of risk factors, legal 
proceedings and other quantitative and qualitative information about market risk and risk 
management? What would be the challenges of requiring such a presentation?  
 
Investors will benefit from a consolidated discussion of these issues, specifically in relation to 
human rights, because this information correlates both directly and indirectly to a corporation’s 
ability to attract capital.93 Ernst & Young have identified the benefits of market risk factors, 
including human rights risks and impacts, as being connected to financial performance.94 Their 
research demonstrates that reporting a corporation’s social performance directly correlates to the 
creation of benefits for the corporate balance sheet.95 This conclusion further implies that 
information such as human rights policies, practices, and impacts are material to corporate 
performance. The conclusions of research by Hespenheide and Ernst & Young also demonstrate 
that traditional accounting and investment firms are finding that non-financial information, such 
as human rights risks and impacts, “may be material to investors as they impact corporate 
performance financially or, in the alternative, lead to intangible advantages to reputation and 
image.”96 Thus, investors would benefit from a consolidated discussion of human rights risk 
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
92 ICAR, Knowing and Showing, at 35-38. 
93 Id. at 25-27. See generally Hespenheide, Long Term Business Value; E&Y, Tomorrow’s Investment Rules 
(supporting the materiality of human rights to investment interests). Ernst & Young have also identified the benefits 
of market risk factors, including human rights risks and impacts, as being connected to financial performance. Their 
research demonstrates that reporting a corporation’s social performance directly correlates to benefits to the 
corporate balance sheet. This conclusion further implies that information such as human rights risks and impacts are 
material to corporate performance. The conclusions of research by Hespenheide and Ernst & Young also 
demonstrate that traditional accounting and investment firms are finding that non-financial information, such as 
human rights risks and impacts, “may be material to investors as they impact corporate performance financially or, 
in the alternative, lead to intangible advantages to reputation and image.” (ICAR, Knowing and Showing) Thus, 
investors would benefit from a consolidated discussion of human rights risk factors, lists of legal proceedings, and 
other market risk information regarding human rights, which is best presented as a distinct reporting item for the 
SEC’s purposes. 
94 See E&Y, Value of Sustainability Reporting, at 12. 
95 Id.  
96 See Id. at 10-11; For an example of an organization of shareholders lobbying for a corporation to adopt and 
disclose its country selection guidelines for investment, see also Letter from the International Brotherhood of 
Teamsters, General President and General Secretary-Treasurers James O. Hoffa & C. Thomas Keegel, respectively, 
to John Watson, Chairman and CEO of Chevron Corporation (Feb. 23, 2012), 
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factors, lists of legal proceedings, and other market risk information regarding human rights, 
which is best presented as a distinct reporting item for the purposes of the SEC. 
 
ITEM 303 
 
88. What requirements in Item 303 are important to investors? How could Item 303 be 
improved?  
 
Key human rights performance indicators are material to investors and should be included under 
Item 303. In order to improve Item 303, the SEC should provide guidance to companies on 
assessing key human rights performance indicators, and should rely upon existing standards such 
as the Investor Responsibility Research Center Institute’s (IRRC Institute) “Key Performance 
Indicators for Investors to Assess Labor and Human Rights Risks,”97 the U.N. Office of the High 
Commissioner for Human Rights’ “Human Rights Indicators,”98 and the International Alert’s 
“Voluntary Principles on Security and Human Rights: Performance Indicators” in creating this 
guidance.99  Each of these frameworks provides evaluation criteria that aid in developing human 
rights indicators and indicators that can aid corporations in developing criteria for human rights 
risks throughout their operations. These frameworks also encourage stakeholder consultations in 
order to develop criteria to prevent, investigate, and mitigate human rights risks and harms 
associated with corporate activities. 
 
94. What types of investors or audiences are most likely to value the information required 
by Item 303 and does the audience for disclosure vary across the different parts of Item 303 
disclosure? If so, how? Would the manner of presentation affect how various types of 
investors benefit from Item 303 disclosure?  
 
Item 303’s disclosure requirements, as relating to key human rights indicators, would be valuable 
to a range of investors, as indicated above in our answer to question 40, and to an array of 
interested stakeholders.100 This information could be provided in a single, electronically 
accessible location with hyperlinks to relevant sources. 
 
 
 
 
 
 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
http://businesshumanrights.org/media/documents/chevron-post-dialogue-shareholder-letter-23-feb-2012.pdf; 
Hespenheide, Long Term Business Value at 6. 
97 See IRRC Institute, The Fair Labor Association & The Pensions and Capital Stewardship Project at Harvard Law 
School, Key Performance Indicators for Investors to Assess Labor & Human Rights Risks Faced by Global 
Corporations in Supply Chains (2012) available at http://irrcinstitute.org/reports/key-performance-indicators-for-
investors-to-assess-labor-human-rights-risks-faced-by-global-corporations-in-supply-chains/.  
98 OHCHR, Human Rights Indicators: A Guide to Measurement and Implementation (2012), 
http://www.ohchr.org/Documents/Publications/Human_rights_indicators_en.pdf.  
99 International Alert, Voluntary Principles on Security and Human Rights: Performance Indicators (2008), 
http://www.international-alert.org/sites/default/files/publications/VoluntaryPrinciplesOnSecurityHumanRights.pdf.  
100 See answer to question 40 for further details. 
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ITEM 503(C)  
 
146. Should we require registrants to discuss the probability of occurrence and the effect 
on performance for each risk factor? If so, how could we modify our disclosure 
requirements to best provide this information to investors? For example, should we require 
registrants to describe their assessment of risks?  
 
Yes. ICAR recommends that the SEC examine specifically the UNGP Reporting Framework,101 
the Danish Institute for Human Rights’ Human rights impact assessment guidance and 
toolbox,102 and the GRI’s G4 framework103 for further guidance on how to discuss the probability 
of occurrence for human rights risks when drafting guidance on this topic. 
 
ITEM 305 
 
169. Should we require registrants to describe their risk management processes? If so, 
what level of detail would be appropriate? If a registrant has no formal risk management 
approach or process, should we require it to describe how it monitors and evaluates risk?  
 
Yes, specifically in relation to human rights risks, because having registrants describe their risk 
management processes is likely to provide useful information that investors can use to evaluate 
the quality of management (e.g. how proactive management is at addressing these risks) and the 
magnitude of particular risks in particular investments.104 Reporting on formal risk management 
should include all existing procedures, legal processes, and grievance mechanisms available to 
the company regarding human rights. If a company has no form of risk management, then it 
should be required to disclose how it monitors and evaluates risk. 
 
In order to garner more meaningful disclosure regarding human rights due diligence and risk 
management procedures, the SEC should also provide guidance to all registrants with or without 
formal risk management approaches, so that they can adequately provide this material 
information to investors.  The SEC should look to existing guidance from the OECD, UNGP 
Reporting Framework, GRI, and the International Organization for Standardization (ISO) for 
guidance on creating comprehensive risk management disclosure requirements.105 
  

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
101 Shift & Mazars, UN Guiding Principles Reporting Framework with implementation guidance (2015), 
http://www.ungpreporting.org/reporting-framework/. 
102 The Danish Institute for Human Rights, Human rights impact assessment guidance and toolbox (2014), 
http://www.humanrights.dk/business/tools/human-rights-impact-assessment-guidance-and-toolbox.  
103 See GRI & The Roberts Environmental Center, Reporting on Human Rights (2015), 
https://www.globalreporting.org/resourcelibrary/Reporting-On-Human-Rights.pdf (more specifically, see the GRI 
G4 Guidelines). 
104 See answer to question 32 (regarding the effects of human rights risks on companies).  
105 See OECD Guidelines for Multinational Enterprises, OECD PUBLISHING (2011),  
http://www.oecd.org/daf/inv/mne/oecdguidelinesformultinationalenterprises.htm; Human Rights Committee, United 
Nations Guiding Principles on Business and Human Rights, U.N. Doc. A/HRC/17/31 (Mar. 21, 2011); The Global 
Reporting Initiative (GRI) & The Roberts Environmental Center, Reporting on Human Rights (2015), 
https://www.globalreporting.org/resourcelibrary/Reporting-On-Human-Rights.pdf.; Guidance on social 
responsibility, International Organization for Standardization (2010) 
http://www.iso.org/iso/home/standards/iso26000.htm.  !
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173. Should we require registrants to identify, if material, other “primary risk exposures” 
not already addressed and to disclose actions taken to manage those risks? 
 
Yes, specifically in relation to primary risk exposures for human rights issues,106 because the 
potential for human rights violations increases financial risks. A recent study by the Association 
of Chartered Certified Accountants (ACCA) found that when companies know they are at a 
higher risk for negative human rights impacts, they demonstrate better management responses to 
human rights risks, thus largely avoiding involvement in these negative impacts.107 The positive 
effects of mitigating or preventing human rights risks protects the company financially and 
promotes the SEC’s mission of protecting investors, maintaining fair, orderly, and efficient 
markets, and facilitating capital formation.  
 
179. Should we require registrants to disclose their known uncertainties about their risk 
management and risk management policies and how these might affect the registrant?  
 
Yes, this information should be disclosed in relation to known uncertainties regarding human 
rights risks and risk management policies. Although companies cannot immediately recognize all 
human rights risks inherent in their operations, disclosure of these uncertainties are important to 
investment decisions because of the negative financial impacts these potential risks pose. Recent 
national and international regulatory and legislative efforts, such as portions of the Dodd-Frank 
Act,108 the Foreign Corrupt Practices Act,109 and the State Department’s Responsible Investment 
in Burma Reporting Standards, reflect this concern.110 Additionally, the UN has released a 
multitude of frameworks and international standards on human rights risk assessments, impacts, 
and reporting standards,111 the European Union has made human rights risks and policy reporting 
mandatory for all member States, and the United Kingdom requires business of a certain size to 
disclose due diligence steps taken annually to ensure the lack of slavery and trafficking in supply 
chains.112  

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
106 For more information, see response to question 220.  
107 Association of Chartered Certified Accountants (ACCA), Net Balance Foundation, & CAER, Disclosure on 
managing human rights risks (2011) at 14, http://www.accaglobal.com/content/dam/acca/global/PDF-
technical/sustainability-reporting/tech-tp-dmhr.pdf.  
108 Dodd-Frank Act at §78(m)(p)(A)(i), (ii) et seq. (2013). 
109 See Foreign Corrupt Practices Act: An Overview, U.S. DEPT. OF JUSTICE, 
http://www.justice.gov/criminal/fraud/fcpa/ (last visited June 24, 2016).!
110 Responsible Investment Reporting Requirements, U.S. DEPT. OF STATE, OMB No. 1405-0209, 
http://www.humanrights.gov/wp-content/uploads/2013/05/responsible-investment-reporting-requirements-final.pdf 
(last visited July 8, 2016). 
111 Human Rights Council, Protect, Respect and Remedy: A Framework for Business and Human Rights, Report of 
the Special Representative of the Secretary-General on the Issue of Human Rights and Transnational Corporations 
and Other Business Enterprises, John Ruggie, U.N. Doc. A/HRC/8/5 (Apr. 7, 2008), http://www.reports-and-
materials.org/Ruggie-report-7-Apr-2008.pdf; OECD Guidelines for Multinational Enterprises, OECD PUBLISHING 
(2011), http://www.oecd.org/daf/inv/mne/oecdguidelinesformultinationalenterprises.htm; Human Rights Committee, 
United Nations Guiding Principles on Business and Human Rights, U.N. Doc. A/HRC/17/31 (Mar. 21, 2011); UN 
Guiding Principles Reporting Framework, UN Guiding Principles Reporting Framework (2015), 
http://www.ungpreporting.org/wp-content/uploads/2015/03/UNGPReportingFramework_Feb2015.pdf.!
112 European Commission Statement/14/29, Disclosure of non-financial information by certain large companies: 
European Parliament and Council reach agreement on Commission proposal to improve (Feb. 26, 2014) 
http://europa.eu/rapid/press-release_STATEMENT-14-29_en.htm?locale=en; Modern Slavery Act, 2015, 30, Part 6 
Transparency in Supply Chains, etc. (Eng.). 
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 The SEC’s release on climate change highlights a few specific situations where the known 
uncertain consequences of climate change may trigger disclosure requirements.113 This release 
supports the idea that known uncertainties can present enough risk to make such information 
material to investor decision-making. Similarly, the SEC should also require that registrants 
disclose known uncertainties about risk management for human rights due to the materiality of 
such information.  

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
113 Securities & Exchange Comm’n, Commission Guidance Regarding Disclosure Related to Climate Change (Jan. 
27, 2010), Release Nos. 33-9106; 34-61469; FR-82, at 1-2, http://www.sec.gov/rules/interp/2010/33-9106.pdf. 
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