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Sep tembe r 23 , 201 3 

Eli zabeth M. Murph y 
Secretary 
U.S. Sec uriti es and Exchange Co mmiss ion 

I 00 F Street, NE 

Washingto n, DC 20549-1 090 


RE: Comments on Pt·oposed Amendments to Regulation D, Form D and Rule 156 under the 
Securities Act - File Number 87-06-13 

Dear Ms. Murphy: 

The Assoc iation fo r Co rporate G rowt h ("ACG" ) we lcom es the opportunity to comme nt o n the propo sed 
rule (the " Propo sed Rule") iss ued by the Securities and Exc ha nge Comm iss ion (" SEC") to ame nd 
Reg ul ation D, Form D and Rule 156 under the Sec uriti es Act of 193 3 (" Sec urities Act" ), particu la rly as 
these changes wou ld ap ply to middl e-market private eq uity funds. 

Middle -mark et pr ivate equity fund s offer a vita l source of fundin g and liquidity for small and medium ­
s ized busi nesses ac ross the country . Middle-market private eq uity funds make investmen ts in sma ll and 
medium-sized businesses and then help those bus inesses grow and expand. Their success is tied direc tl y 
to the success o f the compan ies they in vest in, a nd they ne ither trade sec uriti es nor, genera ll y, employ 
leverage at the fund leve l. 

We a re therefore di sa ppo inted in the Proposed Rule and the impact it would have on midd le-market 
private equity. T he Proposed Rule see ms to di rec tl y contradict Title II of t he JOBS Act (P.L. 112- 1 06) 1 

by plac ing a numbe r of unreaso na ble burd ens o n private equity fu nds that see k to tak e adva ntage of the ir 
new ab ility to cond uct Rule 506(c) public offe rings, as mandated by Congress . Moreove r, ambiguity as 
to what co nstitu tes a " ge neral so lic itat ion" will result in market co nfu sion that will have a chi ll ing effect 
o n private equity fund s comm unicating eve n ba sic inform ation about them se lves to the publ ic. We are 
also ve ry co nce rned abo ut any cha nge to the defi niti on o f an " accredited inves tor" that would 
significantly reduce the popul ation o f accred ited in vestors, such as index ing the thres ho ld c riteria for 
inflation. 

Given the impact the Proposed Rule would have on how middle -market private equity fund s 
commun icate with the publi c, we greatly apprec iate the opportunity to provide industry ins ight and 
comments. 

Background on the Association fo r Co rporate G rowth 

Th e Associatio n for Co rporate G row th was founded in 1954 and c urrently has 14,500 me mbers and 56 
chapters throughout the world ( 45 of these c hapters are with in the United States). ACG me mbers are 
peop le who invest in, own, lead, adv ise or le nd to midd le-ma rke t companies. This includes professiona ls 
from pri vate eq uity firms, cor porations, banks and other lenders to midd le market companies, as well as 
profe ssio na ls from law firms, acco untin g firm s, investment banks an d othe r adv isors to deal making. 

1 
Jumpstart Our Busin ess St artups Act (JOBS Act), H.R. 3606 (Ap r. 5, 2012). 
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The purpose of ACG is to help facilitate growth by bringing together middle-market dealmakers and 
business leaders who invest in growth and build value in compan ies. ACG accomplishes this by hosting 
hundreds ofchapte r events every yea r, providing onl ine tools for its members , structur ing network ing 
opportunities and providing leadi ng-edge market intelligence. 

Middle Market Private Equity 

A particular focus of ACG is middle-market private equity. ACG ' s members include hundreds of private 
equity firms that focus on the middle-market, the segment that accounts for 80% of private equity 
transactions. ACG conducts ground-breaking research to better understand the re latio nship of private 
capital investment on corporate growth and job creation. The researc h found that between 1995 and 
2010: 

• 	 Private capital-backed compan ies grew jobs by 64.4%, while al l other companies in the U.S. 
economy grew jobs by 18.3% ; 

• 	 Private capita l-backed compan ies grew sa les by 112%, whi le a ll othe r compan ies in the U.S. 
economy grew sales by 26.4%; 

• 	 Middle-market private cap ital-b acked compan ies created more than twice the amount of new 
jobs (339,909) than any ot her employment stage; and 

• 	 In every year except one over the fifteen-year period, private capital-backed companies had 
more relative growth compared to the genera l U.S. economy . 2 

Private equity firms invested more than $34 7 billion in more than I ,500 U.S. companies in 2012 alone. 
Two-thirds of private equity funds come from pension funds and university endowments, but for sma ller 
or younge r funds acc redited investo rs are a vital source of capital as wel l. Overall, these investors have 
rea lized a I 0-year return in excess of 14% -superior to all other asset classes. Private equity firms 
provide that rate of return by improving the operational efficiency, governa nce and market strength of 
the co mpanies in which they invest, as many studies have revealed. These facts are amo ng the reasons 
that private equ ity continues to attract the investment and trust of highly demanding, sop histicated 
investors. 

Private equ ity firms differ from hedge funds in that they make long -term investments in privately held 
compa nie s and then add value to these companies through improving efficiencies, setting performance 
benchmarks, imposing fiscal discipline, improving corporate governance, facilitating add-on acq uisitions 
and myriad ot her ways. Private equ ity firms are not engaged in short-term trades and, critically, do not 
emp loy leve rage at the fund leve l. 

Private eq uity firms also differ from venture capita l firms in that the companies in which they invest are 
generall y more mature and deve loped than venture capital firms. Rather than invest in riskier sta ttup s or 
early-stage compan ies, private equity firms invest in compan ies that are profitable and growing yet lack 
the financing or expertise to reach their full potential. This is patticularly true for middle-market private 
equity firms. 

The JOBS Act 

In order to promote job creation and economic growth, in early 2012 the President sig ned the JOBS Act 
- which had been passed by Co ngres s with strong bipartisan support. Section 20 1 of the JOBS Act 

2 
Driving Growth: The Impact of Private Capital on the U.S. Economy (March 2013), ava il able at: 
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sought to facilitate capi tal formation by companies and private funds J (" Issuers") by directing the SEC to 
remove the prohibition on general so licitation or gene ra l adverti s ing for securities offeri ngs relying on 
Rule 506, provided that sales are limited to accred ited investors and the Iss uer takes reasonable ste ps to 
ve rify that a ll purch ase rs of the securities are accredited investors . 

In response to the J OBS Act , the SEC created a new category of offerings under Rule 506(c) of 
Regulati on D for Iss uers who chose to conduct genera l solicitations or general offeri ngs (" Ge nera l 
Solicitations"). On the same day that the SEC approved the Final Rule Elimin ating the Prohibition 
Again st Genera l So licitati ons a nd Genera l Adve rtising in Rule 506 and Rule 144A Offerings (" Fina l 
Rule") it iss ued the Proposed Rule , res ultin g in some market confusion by s imultaneo usly permitting 
genera l solicitations and proposing new regulation s. 

While muc h of the Proposed Rule focuses on Genera l Solicitations by corporate Issuers, there are many 
implications that are specifi c to private fund s and, in particular, middle-market pri vate equity funds. 
With thi s backgro und in mind , ACG is pleased to prese nt the followin g comments on the Propo sed Rule. 

Any Amendment to the Definition ofa n Accredited In vestor Should not Unduly Limit the Category 

As noted in the Proposed Rule , one of the inte nded byp roduct s of the JOBS Act and the Final Rule is 
that " accred ited investors may be able to find and potentially invest in a large r and more diverse pool of 
investment opportunities, which could result in a more e fficient a llocat ion of capita l by acc redited 
investors."4 However, the opp ortunity to mean ingfull y increa se the efficient flow of capita l may be 
squandered if the definition of an Accredited Investor is limited dramatically. 

The effect wou ld be particularly signifi ca nt for middl e-market, lowe r middle-m ark et and first-tim e 
private equity fund s, which rel y on investments from Accredited In vestors. 

Accredited investors are a vitall y important so urce of funding for middle-market private eq uity funds . 
Thi s is especially true now, as ove r the past se veral yea rs other so urces of funding have reduced their 
investment s in private equity. Public pen sio n funds are increasingly inclined to make bigger inve stments 
in la rger funds that invest globa lly. In addition, as a res ult of the Volcker Rule, bank s - long a funding 
sou rce for private equ ity firm s- are reducin g their inv estments in private eq uity firm s as well. 

The fact th at the se historica l so urce s of fundin g for middle-market private equity firms are drying up 
makes it all the more important that the SEC not take any action which would significantly reduce the 
number of accredited investors. 

We believe that the net income and net wotth threshold s should not be simply indexed for inflati on, as 
some have s ugges ted. A recen t repo tt fi·om the U.S. Government Accountability Office ("GAO") found 
that adjusting the $1 million minimum net wo rth thresho ld to approximately $2.3 milli on to acc ount for 
infl ation wou ld decrease the number of households qualifying as accredited from approximately 8.5 
milli on to 3.7 milli on.5 Thi s would have a material adverse impact in middle-market private eq ui ty 
fund s. 

3 A private fund is defined as an issuer that would be an investment company, as defined in Section 3 of the 
Investment Company Act of 1940 (the " ICA"), but for Section 3(c)(1) or 3(c)(7) of the ICA. 
4 Proposed Rule, p. 7 
5 U.S. Government Accountability Office, Alternative Criteria for Qualifying as an Accredited Investor Should be 
Considered (July 18, 2013), avai lable at: http://www.gao.gov/assets/660/655963.pdf. 
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It is worth noting that Dodd-Fra nk a lready tightened the de finit ion of an acc redited inves tor by exc ludin g 
the value o f a perso n 's prima ry res ide nce from the net wo tth ca lculations. No more tightening o f the 
de finiti on is required. 

If the definiti on of an accredited in vestor is to be changed, it s hould be done in a th oughtful manne r that 
takes a numb er of differe nt factors into conside ration. Fac tors that might be considered in dete rminin g 
whether an indi vidua l is acc redited include: 

• Whether the perso n has a high sc hoo l or college degree; 
• Whether the person has a business bac kground ; and 
• T he individua l's investment history - i.e. whethe r they have prev iously inves ted in private fu nds. 

Many of the Prop ose d Amendments to Form D a re Undul y Burd enso me a nd May Co ntradict Th e Text of 
the JO BS Act 

The Pro posed Rule would impose a numb er of s ignifi ca nt ch anges to Form D that would unreaso na bl y 
restrict Iss uers seeki ng to unde tta ke a Ge nera l So lic itati on and , in some cases, vio late the text of the 
JO BS Act. 

Th e SEC s hould not amend Form D for the purp ose ofgath ering infor mation . Post Dodd-Fra nk, private 
equity fund s with more than $ 150 milli on in asse ts unde r manage me nt already now must file both a 
For m ADV and a For m PF. Both of thes e forms are des igned to gather data for regul ators in orde r to 
detec t syste mic risk. If the re are defic ienc ies with these forms, or if the SEC believes other info rmat ion 
is needed fro m pri vate equi ty fund s in order to assess sys temi c ris k, it should address these de fi c ienc ies 
by a mendin g th ese forms, not by ma king cha nges and addin g new categories of informati on to the Form 
D. 

We are pa rticul arly co ncern ed about the require ment in the Pro posed Rule that issuers fil e an Adva nce 
Form D fi ftee n days before co mme nc ing a ge nera l so licitation. We stro ngly fee l that thi s both 
contradicts the plain wordin g of the stat ute and is a lso unworka ble as a practica l matt er. 

The proble m is parti cularly ac ute due to the unce rta inty rega rdin g what communi cations are co nsidered 
"ge nera l so licitations." Thi s vague ness will co ntribute to a chillin g effect on the publi c tra nsmi ssion o f 
vita l fund information, incl udin g meas ureme nts of fund perfor ma nce. We strong ly encou rage the SEC 
to provide grea ter c la ri ty rega rd ing what co nstitu tes a "ge nera l solic itation," pa t1icularly in the co ntex t of 
private fund s. Moreove r, we urge the S EC to c la rify that the mere di sclosure o f fund or investment 
per formance - either on a fund ' s we bsite, in a press re lease or through socia l med ia- a lone does not 
co ns titute a ge nera l so lic itation. 

In light of the ambi guity surroundin g the de finiti on of a ge ne ra l so licitation, we be lieve the so lution for 
an inadvert ent violat ion is to c rea te a sa fe harbo r along the lines descri bed a bove, not require the filing of 
a Form D. 

Other e le me nts of the Propo sed Amendm ents to Form D are unnecessary and undul y burde nso me. T he 
require me nt that Iss uers fil e an annu a l a mendm ent to Form D within 30 days of termin ating a Rul e 506 
offe r ing is burde nsome and dupli cati ve of information that w ill already be prov ided to the SEC via the 
Form ADV and Form PF fi lings. T hus, this will prov ide littl e to no new information to the SEC a nd 
only serve to burd en the priv ate fund Issuer with additi onal cost and ex pense . Middl e-ma rket priva te 
equ ity fund s are ge nera lly thinl y-sta ffed as it is, a nd the cost, burd en and ex pense o f com plying with 



these dupli cative regulation s takes away from their co re miss ion o f evaluating and making in vest ments 
in com pa ni es. 

To the extent that fund s are required to provid e info rmatio n in Form D that is duplicative o f information 
that the SEC already has throu gh a prior Form ADV filing, fund s s hould be permitted to co mply with 
For m D by refere ncing t he For m A DV or ot her publicly avai lab le information. 

Amended Item 14, whic h wo uld require that a n Iss uer provide a table co ntainin g info rmation on the 
number ofaccredited inves tors and non-accredi ted inves tors that have purcha sed the offe ring, whethe r 
they are natura l persons or lega l entities and the amou nt ra ised from eac h category of investors, wo uld 
require fund s to publi c ly di sc lose co n fide ntia l information that has no reaso nable re lati on to info rmin g a 
pote ntial inve stor abo ut the Issuer. The same holds true for new Ite m 17 of Form D, whic h appears to be 
duplicative of the information so ught in the amended Item 14. 

Proposed Item 22, req uirin g the Iss ue r to disclose the methods used or to be used to ver ity accredi ted 
investor stat us is also undul y burdensome and not reaso nab ly related to prov idin g meaningful 
informati on to potential inves tors. 

We a lso strong ly believe that the proposed ame ndment to Rule 507, disqualifyin g an Iss ue r for one yea r 
from future Rule 506 offe rings if any affiliate ofthe iss uer failed to comply with Form D filin g 
requirement in past five yea rs, is unr easo nable and di sproportionate. T his is particularl y true in the 
context o f a private equity fund that is already filing a For m ADV and a Form PF. T he re lat io nship 
between a private eq ui ty fund and a portfolio co mpa ny is very differe nt than one betwee n a parent 
corporatio n and its s ubsid iary. The rule should make c lear that d isqua lifying actions take n by private 
equit y fund will have no impact on t he a bility o f a portfolio co mpany to pa rticipate in a Rule 506 
offering, and vice versa . 

Several Propose d Res triction s Relating to Ge nera l Sol ic itati on Materi als are Excess ive in the Co ntext of 
Pri vate Eq uity Funds 

Under the mantle of investor protection co ncerns, the Prop osed Rule see ks to impo se a number of 
burd enso me and unreaso nabl e limitat ions and restr ictions on the use of solicitat ion mate rials by Iss uers 
who see k to co ndu ct Ge neral Sol ic itati on. 

The Prop osed Rule wou ld require that five lege nds be put on a ll genera l so lic itation materials. S ix 
lege nds are required for pri vate fund s that co nduct ge neral so lic itati ons, and a total ofeleven legends are 
required for private funds that cond uct a ge nera l so licitation and incl ude perfor mance data in their 
so lic itation material s. 

The re are too ma ny required legends a nd the lege nds the mselve s are too long. We believe this is likel y 
to ca use investo rs to skip ove r them , thereby limitin g the ir effe ctiveness. Moreove r, co mplian ce with the 
regulation s is imposs ible in the co ntex t of soc ia l media sites such as Twitte r, Linked In and Face book. 
We st rong ly urge the SEC to reduce the numb er o f lege nds requ ired, part ic ularly for private funds that 
di sc lose performance met rics. 

Many of the res tr ictio ns in the Proposed Rule are unnecessa ry du e to the way in whi ch in ves tors make 
in vestments in private eq ui ty funds. Inves tors in private equity fund s a lmost a lways rece ive a highly 
deta iled, very technica l lega l docum e nt called a pri vate place me nt mem orandum (" PPM"), which 
contains a wea lth o f lege nds, ri sk factors , caveats, di sc losures, etc. Moreove r, eac h investor is required 



to sign a subscri pti on agreem e nt, whic h detail s their obligations to fund the ir full capi tal co mmi tme nt 

ove r tim e , and also a lengthy pa rtnership agreem e nt, whi c h desc ribe s the r igh ts a nd obl igations of all 

parti c ipant s in the fund . If the SEC would like to e nsure that investors receive the lege nds and othe r 

disclos ures prio r to making an investment, these materia ls should be req uired to be in the PPM, 

subscripti o n agree ment and/o r pattn ers hip ag reement, not acco mpan y the ge nera l so licitation itse lf. 


In additi on, the de finiti on of what constitute s a " gene ral solic itation" is both overly broa d and vague. 

We believe that greater clarity is required, a nd stro ngly urge the SEC to make c lea r that "writte n ge nera l 

solicitati on materia ls" only a ppl y where a tru e so licitation is actually bei ng made - as in a n 

adverti sement or mass e mail. We be lieve the re s hould be a unambi guous ca rve-out for co mmuni cat ions 

that mere ly prov ide factu a l information, s uch as the c los ing of a tran sacti on or fund perfor ma nce metr ics, 

regardl ess o f whet her this information is co nveye d via a we bsite, press release or thr ough socia l media. 

We belie ve there should also be a c lea r carv e-out for publi c interviews and handouts at ind ustry 

conferences, which are common in the private equi ty indu stry. 


Proposed Amendments to Rule 156 


Under the Propose d Rule , the antifra ud pro v is ion s o f Rule 156 under the Securities Act wou ld be 

amended to a pply to the "sales literature" of pri vate funds. Rule 156 prov ides guidance as to the ty pes of 

informati on in sa les literature tha t co uld be mis leadin g fo r purpo ses of federal secur itie s laws. 


We note that the Proposed Rule wo uld appl y Rule 156 to a ll private fund s, regardless of whet he r or not 

they are en gaged in ge neral so lic itatio ns. Thi s is ove rly broad. Th e SEC s hould c la ri fy tha t if Rule 156 

were to appl y in the con text of pri vate fund s, it sho uld only appl y to mate ria ls distri buted in the con text 

o f Ft Rule I 56( c) ge nera l so licitation. 

Comment s on Disclos ure of Pe rformance Data a nd Other Co ntent Restrictions 

We agree with the SEC that " man y inv es tors, both sophi stic ated and unsophisticated, co nsider 
performance to be a s ignifi ca nt fac tor whe n selecting investments, inc ludin g when selecting pri vate 
funds."6 If anyt hing, we be lieve that investment perfo rmance is an even mo re importa nt factor when 
investors choose to make an in vestment in a pri vate equi ty fund than for ot her non -private fu nd 
investments. 

We believe one o f the most important things that ca n co me from the liftin g o f the ba n on ge neral 
solic itati ons by priv ate equity fund s is the w ides pread disclosure of fu nd pe rforma nce. We are therefore 
co ncern ed th at the Proposed Rule co uld have the exact opposite effect of discou rag ing, or eve n 
preve ntin g, the di sclos ure of fund perfo rma nce ( in the co ntext of a Genera l So lic itation o r othe rwise) 
through excess ive regu latory burd ens or outright cont ent rest ricti ons. 

In reportin g their performan ce, pri vate equity funds gene rally are requi red by t hei r inves tors to have their 
financial state ments audited annu a lly. T hese financ ial a udits are rigoro us exam inat ions, perfor med by 
independent publi c accounting firm s. Typicall y, the audits are condu cted in acco rda nce w ith Ge nerally 
Accepted Acco untin g Princ iples ("G AAP " ), which requires a pplicati on o f rules and methodolog ies 
establi s hed by the Financial Acco untin g Standard Boa rd . Key to these is the ado ption of ASC 820, 
which prov ides a framewo rk for the va luin g of a private equ ity firm 's invest ments. In add itio n to these 
audit s, pr ivate equi ty fund s are a lso s ubj ec t to the a nti fraud pro vis ions of federa l secu riti es laws. 

6 
Proposed Rule, p . 68. 



As the Propo sed Rule points out, private equi ty fund s a lread y d isclose their per forma nce data in the 
Form PF. If there is a significant de viation betwee n the performance re ported in the Form PF and the 
performance ind icated on a solic itati on, thi s w ill raise red fl ags with the SEC and other regulator s, who 
will be able to investiga te. 

Several question s posed in the Proposed Rule re late to whether content restricti ons o r performa nce 
gui de li nes s hou ld be implemented wit h respect to private equit y fund pe rformance. We note that in 
December 2012 the International Private Equity and Venture Capital Valu ation Gu ide lines Board ( IPEV) 
published p ri vate equity va luation guide lines that have been endorsed by ove r fo rty organi zat ion s around 
the world. The guide lines are prepared so that fair value meas ure ments are comp liant w ith U.S. GAAP 
as we ll as Inte rnationa l Financia l Rep01ting Standard s. Rather t han impose arb itrary co ntent restr ict ions, 
the SEC se guidelines co uld use these guideline s as a starting point. 

Again, in order to promote the effi cient flow of cap ital , we be lieve the SEC should encourage, not 
discourage, the public disclosure of pri vate equity fund pe r formance. 

ACG apprec iates th e oppo tt uni ty to comment on the Prop ose d Ru le, and welcomes the opportun ity to 
discuss flllt her any of the iss ues addressed in thi s letter. If yo u have any ques tion s, or if we ca n prov ide 
any additiona l information, please fee l free to contact me at (3 12) 957-4270 or glabranc he@acg.org or 
Chr istin e Me lendes, VP, Co mmuni ca ti ons & Mark eting for ACG at (312) 957-4277 or 
cme lendes@acg.org. 

Best rega rds, ~ 

Ga~AE,CAE 
Pres ident & CEO 
Association for Co rporate Growt h 

7 1nternational Privat e Equity and Venture Capital Valuat io n Guideli nes (December 2012), available at: 
http ://www.priva teequityvaluation .co m/filea dmin/ user_uploa d/pdfs/13030l_IPEV_Valuation_Guidelin es_Ed_De 
cember _2012.pdf. 
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