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March 27, 2023 

VIA ELECTRONIC SUBMISSION 

Vanessa A. Countryman 
Secretary 
Securities and Exchange Commission 
100 F Street NE 
Washington, D.C. 20549-1090 

Re: Prohibition Against Conflicts of Interest in Certain Securitizations (SEC Release No. 33-
11151; File No. S7-01-23; RIN 3235-AL04) 

Dear Ms. Countryman: 

The LSTA1 appreciates the opportunity to comment on the reproposed Rule 192, Prohibition 
Against Conflicts of Interest in Certain Securitizations (the “Proposed Rule”), issued under Section 27B of 
the Securities Act of 1933, as added by Section 621 of the Dodd-Frank Wall Street Reform and Consumer 
Protection Act (the “Dodd-Frank Act”).2 

I. Introduction 

We write to address the potentially vast negative implications of the application of the Proposed 
Rule to collateralized loan obligations (“CLOs”)3 and the corporate loan markets that underlie them. As a 
foundational matter, the LSTA and its members agree with the Securities and Exchange Commission (the 
“Commission”) that securitizations should not be structured to fail. Two things, however, are abundantly 
clear. First, while Section 27B was designed to address conflicts arising from securitizations that are 
designed to fail, CLOs are, and have always been, designed to succeed.4 Second, the assets securitized in 
CLO portfolios are US institutional corporate loans that, in the normal course of business, are originated, 
held, traded and/or hedged by some of the same institutions5 that arrange, manage, distribute and trade the 

 
1 The LSTA is a not-for-profit trade association that is made up of a broad and diverse membership involved in the origination, 
syndication, and trade of commercial loans. The 580+ members of the LSTA include commercial banks, investment banks, broker-
dealers, hedge funds, mutual funds, insurance companies, fund managers, and other institutional lenders, as well as law firms, 
service providers and vendors. The LSTA undertakes a wide variety of activities to foster the development of policies and market 
practices designed to promote just and equitable marketplace principles and to encourage cooperation and coordination with firms 
facilitating transactions in loans. Since 1995, the LSTA has developed standardized practices, procedures, and documentation to 
enhance market efficiency, transparency, and certainty. For more information, visit www.lsta.org. 
2 As published with commentary in the Federal Register, Prohibitions against Conflicts of Interest in Certain 
Securitizations, Release No. 33-11151, 88 Fed. Reg. 9678 (Feb. 14, 2023) (“Proposing Release”). 
3 This letter is limited to the impact of the Proposed Rule on the corporate CLO market. Some CLO transactions include other 
assets, such as commercial real estate loans, as collateral; and are not addressed by this letter. Additionally, the current generation 
of CLOs purchase cash loans and are generally not permitted to have synthetic investments. 
4 This is borne out by CLO performance, discussed later in this letter. 
5 Or their affiliates and subsidiaries. 
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CLOs.6 Because there are similar actors and active markets in the underlying CLO assets, the Proposed 
Rule, which is vague, overly broad and intrusive, is especially burdensome. 

In particular, we consider clause (iii) of the definition of “conflicted transaction” in the Proposed 
Rule to be dangerously vague. Section 27B was intended to prevent those who structure securitizations 
“from securing handsome rewards for designing and selling malfunctioning [ABS] vehicles.”7 Accordingly, 
the conflicted transaction definition should capture only those transactions that enable a participant to be 
rewarded for designing a securitization to fail or perform poorly. As drafted, however, clause (iii) could be 
read to capture transactions that are merely negatively correlated with the performance of the ABS or are 
likely to perform well under circumstances where the ABS or its underlying assets perform poorly, but are 
not facilitated, enabled, or affected by the existence of the ABS or the composition of its assets. The latter 
interpretation would have dangerous and far-reaching consequences, potentially impeding even the most 
basic, constructive and everyday loan market and portfolio management activities. This interpretation 
cannot have been intended by the Commission. 

The negative impact of the Proposed Rule is exacerbated by the fact that the Proposed Rule (i) 
captures affiliates and subsidiaries in its definition of “securitization participant”, (ii) arguably may look 
through to the individual assets or a group of assets owned by the CLO, (iii) does not recognize traditional 
information barriers and (iv) does not honor traditional disclosure and consent principles long accepted by 
the Commission in analogous areas of securities law. 

II. Executive Summary 

Given that CLOs pose none of the risks with which Section 27B is concerned, we urge the 
Commission not to adopt the Proposed Rule and, instead, to propose another, more appropriate rule under 
Section 27B. If the Commission decides to go forward nevertheless, at a minimum the final rule should: 

 limit the definition of “conflicted transaction” to transactions that are intentionally designed to 
benefit from the failure or diminution in value of securitizations that are themselves designed 
to fail; 

 either eliminate the application of the rule to subsidiaries and affiliates of securitization 
participants or recognize traditional securities law information barriers between affiliates; 

 recognize internal information barriers within a securitization participant; 
 honor traditional securities law principles of disclosure and informed consent; and 
 clarify that the Proposed Rule is not intended to apply to transactions related to individual assets 

or a group of assets held by a securitization vehicle. 

As a preliminary matter, we observe that the Proposed Rule is a re-proposal of a rule that was first 
proposed in 2011 and elicited substantial comments from many parties on numerous issues. The 
Commission subsequently left that proposed rule dormant for more than a decade until the promulgation of 
the Proposed Rule in January 2023. Despite this, the Commission provided a remarkably short comment 

 
6 For instance, more than $820 billion of syndicated loans were traded in 2022. (LSTA Trade Data Study). The very fact that the 
underlying collateral of a CLO can trade makes the Proposed Rule more complex and burdensome than for securitizations whose 
collateral does not actively trade.  
7 156 Cong. Rec. S5899 and S5901 (daily ed. July 15, 2010) (statement of Sen. Levin). 
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period. As we explained in our recent letter to the Commission,8 the time period is not adequate to allow 
interested persons to provide the careful consideration that this important proposal requires, especially in 
respect of CLOs. These concerns were echoed in a March 16, 2023 letter from Senate lawmakers, who 
questioned the legitimacy of frequent, overlapping and short comment periods.9 The short comment periods 
and overlapping rules materially reduce the public’s ability to provide constructive comments and, in turn, 
lessen the Commission’s ability to craft a thoughtful and effective rule and increase the considerable risk 
of unanticipated and unintended consequences. 

As we noted in our recent letter, because the comment period is so short and the issues relating to 
CLOs and the loan market so complex, the LSTA is unable to timely gather and assess all the information 
and input it needs to fully respond to the Commission’s requests. As a result, we will submit several letters.  

 This letter will discuss why CLOs are not the “structured to fail” securitizations that Section 
27B sought to prevent; this is underscored by CLOs’ remarkable long-term performance 
record. The letter will also provide an initial assessment of how the Proposed Rule would 
uniquely impact (i) institutions that invest in CLOs and make corporate loans and (ii) corporate 
borrowers that rely on loans for financing. Finally, it will provide a preliminary comparison of 
the costs of the Proposed Rule against nebulous and uncertain benefits.  

 A subsequent letter will discuss our many significant concerns with the breadth, complexity, 
vagueness and overreach of the Proposed Rule as it applies to securitizations generally and 
offer suggestions as to how those concerns can be addressed. 

 A final letter will focus on CLOs and corporate loans, explaining in detail the specific 
challenges that the Proposed Rule poses for them and how some of the solutions proposed for 
securitizations generally might be refined to work for CLOs. It will also identify areas where 
those proposed solutions might be unworkable for CLOs and will offer alternatives that would 
be more appropriate and effective for CLOs.  

III. Comments 

A. Securitizations Should Not Be Structured to Fail; However, the Proposed Rule Goes 
Far Beyond this Goal and Will Impede Benign and Constructive Market Activities 

As a foundational matter, the LSTA and its members agree with the Commission that 
securitizations should not be structured to fail. However, the Proposed Rule is significantly flawed in its 
attempt to meet that objective. First, as the Commission noted, there have been substantial changes in the 
securitization markets since the Dodd-Frank Act was passed.10 Second, the Commission does not appear to 
have identified any “structured to fail” securitizations since the passage of the Dodd-Frank Act.11 The LSTA 
also has not identified any. Third, the drafting of the definition of “conflicted transaction”, particularly 
clause (iii), is so broad and unclear that it could be read to impede many constructive activities that occur 
every day in the normal course of business. The prohibition of the purchase or sale of any financial 

 
8 Letter submitted to the Commission by LSTA, et al., Re: Extension Request on Proposed Rule on Proposed Rule 192, Conflicts 
of Interest under Section 27B of Section 621 of the Dodd-Frank Act (File Number S7-01-23) (Feb. 16, 2023), available at 
https://www.sec.gov/comments/s7-01-23/s70123-20158317-326370.pdf (last accessed March 27, 2023).  
9 See Letter submitted to Acting Inspector General Helen Albert by Senators Boozman, et al. (March 16, 2023), available at 
https://www.boozman.senate.gov/public/_cache/files/0/d/0d9ca45c-01d6-4bc1-b284-
888f779e9d61/9FE27A1BD55965A2C221EB9F8C301CCE.senator-boozman-sec-oig-audit-letter-31623.pdf (last accessed 
March 27, 2023).  
10 Proposing Release at 9679. 
11 See id. (“[W]e do not have data on the extent of such conduct.”) 
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instrument or entry into any transaction through which a securitization participant would “benefit from the 
actual, anticipated or potential (A) adverse performance of the asset pool supporting or referenced by the 
relevant asset-backed security; (B) loss of principal, monetary default, or early amortization event on the 
relevant asset-backed security; or (C) decline in the market value of the relevant asset-backed security” has 
such breadth that, as written, it could eliminate or, at a minimum, create uncertainty around: 

 Legitimate risk-mitigating hedging of individual assets or pools of assets by a securitization 
participant or its affiliates or subsidiaries. 

 Legitimate and unrelated investment activities by different portfolio managers with different 
strategies at the same investment management firm (which firm has a fiduciary duty to its 
investors), with each portfolio manager making their investment decisions independent of the 
activities of the other portfolio managers (including any portfolio managers that are involved 
in the firm’s CLO business).12 

 Legitimate market making activities in the underlying corporate assets securing the CLO. 
 LIBOR transition amendments and other loan modifications (including covenant waivers) 

undertaken by a securitization participant acting as an administrative agent, or as an agent on 
behalf of a corporate borrower, with respect to loans that are held (in whole or in part) in a 
CLO, if those amendments were perceived to (i) benefit such securitization participant and (ii) 
result in adverse performance of the related asset pool or relevant asset-backed security or a 
decline in the market value of the relevant asset-backed security. 

 Loan restructuring undertaken by a securitization participant acting as an administrative agent, 
or as an agent on behalf of a corporate borrower, with respect to loans that are held (in whole 
or in part) in a CLO, if such restructuring were perceived to (i) benefit such securitization 
participant and (ii) result in adverse performance of the related asset pool or relevant asset-
backed security or a decline in the market value of the relevant asset-backed security. 

 One portfolio manager in an investment management firm that is a securitization participant 
participating in a restructuring that meets the definition of “conflicted transaction,” despite the 
fact that, in exercising its fiduciary duty to act in the best interest of the account it manages, 
such portfolio manager does not (and may not be permitted to) take into account that another 
portfolio manager was involved in a CLO that may hold interests in the affected loan. 

 Refinancing by a securitization participant of existing loans that are held (in whole or in part) 
in a CLO, if, for example, such refinancing were perceived to (i) benefit such securitization 
participant and (ii) lead to an early amortization of the relevant asset-backed security. 

This non-exhaustive list of the negative effects highlights the devastating impact the Proposed Rule 
likely would have on the corporate loan and CLO markets and the corporate borrowers that rely upon them. 
This clearly cannot be the intent of the Proposed Rule.  

B. The Alignment of the Interests of all CLO Participants, the Remarkable 
Transparency into CLO Assets Available to Investors, and CLOs’ Extraordinary 
Performance Demonstrate that They are Structured to Succeed, Not Fail 

CLOs have generated a remarkable performance record in the nearly 30-year history of the product. 
CLOs are actively managed by professional asset managers whose remuneration structure aligns their 

 
12 Including, for example, an affiliated fund that might take short positions in an index that may indirectly reference an asset or a 
similar asset that is in another affiliate’s securitization. 
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interests with that of the CLO’s debt and equity investors, and when combined with other credit 
enhancement features, has driven CLO performance over this timeframe.  

Transparency. CLOs are extraordinarily transparent securitizations whose investment portfolios 
consist of highly visible assets. Transparency helps mitigate concerns about conflicts of interest and 
information asymmetries – and CLOs are one of the most transparent investment vehicles available to 
institutional and sophisticated investors today. Investors receive a wealth of detailed asset and portfolio 
level information. First is a very detailed monthly “trustee report,”13 which typically discloses information 
about each individual asset in the collateral portfolio. The loan information includes the obligor, the 
principal balance held by the CLO, any unique identifier such as CUSIP or LoanX ID (as applicable), 
domicile, type of obligation (e.g., senior secured loan, second lien loan or bond), gross coupon, margin and 
spread over the applicable base rate, maturity, public rating, industry and performing status. The report 
details all purchases and sales of collateral portfolio assets for the reporting period. A trustee report can run 
several hundred pages as it lists collateral assets and shows measurements on compliance with each of the 
collateral quality tests, portfolio concentration limits and coverage tests required by the CLO.14  

In addition to the trustee report, there are several subscription services that CLO investors use to 
monitor their CLO investments. Intex, Bloomberg, LPC Collateral, Trepp, Kanerai, Valitana and Vichara 
all provide additional analysis of the information available through the trustee report. This includes intra-
period rating changes and secondary market loan prices and pricing history, asset and industry exposure 
across CLO portfolios, market-implied default probabilities, and more.15 Moreover, there are CLO analysts 
at banks that publish research on CLO market trends, as well as performance and style by individual 
manager, loan exposure per name per manager, upgrade/downgrade/ratings watch information for each loan 
in a CLO, and performance on CLO quality tests. 

Trustee reports provide information on the broader CLO performance as well. CLOs are subject to 
a battery of predetermined tests and portfolio limitations that are designed to (i) measure and help control 
the quality and diversification of the CLO’s collateral portfolio and (ii) ensure the CLO’s investment 
portfolio is constrained and remains within the agreed upon parameters of the CLO and to maintain the 
performance thereof. These include collateral quality tests and portfolio limitations that measure (i) credit 
quality of the portfolio, (ii) weighted average spread of the portfolio, (iii) weighted average life, and (iv) 
diversification tests and concentration limitations, all of which are measured against defined covenants 
within the CLO’s governing documentation and reported in the monthly trustee reports. 

In addition to the monthly reports described above, investors also receive a quarterly report in 
advance of each quarterly payment date. These quarterly reports include all information in the monthly 
report and, in addition, provide a calculation of interest due and payable on the payment date for each 
tranche of debt, the amounts to be distributed in accordance with the waterfall on the related payment date 
and the balance of each account.  

 
13 CLO trustees include entities such as US Bank, BNY Mellon and State Street, among others. The CLO trustee works closely 
with the collateral administrator who is responsible for keeping the books and records of the CLO. In fact, while this monthly report 
is colloquially known as the “trustee report”, it often is prepared by the collateral administrator. 
14 A copy of a redacted trustee report is attached as Appendix A to this letter to show the kind of detailed information an investor 
would typically receive.  
15 See Appendix B to this letter for an example of Refinitiv LPC’s Leveraged Loan Monthly which, starting on page 29, details 
CLO metrics, performance and holdings. This is one of the many third-party research products that are available to investors in 
CLOs and address information asymmetries. 
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Not only are CLO holdings transparent to CLO investors, but there is also a remarkable amount of 
easily-accessible information on CLOs’ individual holdings. CLOs engage in a long-only investment 
strategy by purchasing “leveraged loans”, which are simply loans to U.S. companies that are rated below 
BBB-/Baa316 by the nationally recognized statistical rating organizations (“NRSROs”). Leveraged loans 
have their name because the companies themselves have substantial debt relative to their EBITDA, a ratio 
that is typically known as “leverage”. The large majority of rated U.S. companies are, in fact, “leveraged” 
companies.17 In the leveraged loan market, borrowers include airlines such as Delta and United, 
manufacturers such as Berry, retailers such as Bass Pro Shops, healthcare companies such as Athena Health, 
travel companies such as Hilton Hotels, services companies like Restaurant Brands – and thousands more 
like them. Leveraged loans sit at the top of the corporate capital structure, because they are typically senior 
secured by nearly all of the assets of the borrower, and therefore are first in line of repayment among 
corporate creditors. Since many leveraged loans are large, often in the range of several hundred million 
dollars and more, they are often too large for any one or a small group of lenders to provide and are therefore 
syndicated to banks and institutional lenders, where each is a lender of record under the credit facility. 
These larger institutional term loans often are rated by the NRSROs, trade actively in the secondary loan 
market and are the subject of many articles by the trade press, including Pitchbook LCD, Refinitiv LPC, 
Fitch’s LevFin Insights, 9Fin and others. The transparency into the underlying loan market is extraordinary.  

Alignment of Interest Through Remuneration Structure. CLO managers only do well when their 
investors do well. Managers typically are remunerated through three fee streams. First is a small senior fee 
on managed assets that is paid before the debtholders receive their quarterly interest payments. This small 
fee helps the manager cover operating costs. After all the debtholders receive the payments they are due, 
the manager receives a “subordinated” fee on managed assets. If the debtholders do not receive their interest 
payments, the manager’s subordinated fee is deferred until they do. Some CLOs also have an “incentive 
fee”, which is paid with equity distributions after all other payments once the CLO equity investors earn a 
negotiated IRR. This incentive structure ensures CLO managers do best when both their debt holders and 
equity holders do well. Selecting assets for failure would only hurt the manager, both financially and 
reputationally.  

CLO Performance. CLOs have performed well for decades and clearly are not structured to fail. 
Thanks to CLO investment constraints, effective incentive structures, disclosure and the transparency and 
performance of the underlying leveraged loan assets, CLO securities have outperformed nearly every other 
equivalently rated product for nearly 30 years. Notably, their performance held up through two severe 
exogenous shocks: the global financial crisis of 2008-2009 and the Covid-19 pandemic of 2020-2021. This 
performance is underscored in a number of long-term CLO default studies. 

For instance, S&P reviewed US CLO defaults as of August 2022.18 Since the mid-1990s, S&P has 
rated more than 17,000 CLO tranches, totaling roughly $1.46 trillion. The agency divided its data into two 
components: (i) so-called 1.0 CLOs, which were issued from the mid-1990s to 2009, and (ii) so-called 2.0 
CLOs, which were issued from 2010 onwards. The 1.0 vintage has been fully paid down now, so their 
default statistics are final. Of the 4,322 1.0 CLO tranches rated, 40 defaulted (a cumulative default rate of 
less than 1%). S&P has rated 12,740 2.0 CLO classes, 11 of which had defaulted as of August 2022 (a 

 
16 Or are of an equivalent quality for middle market loans.  
17 In the past 40 years, 71% of the corporate entities rated by S&P were rated speculative grade (or below BBB-). Most smaller US 
companies are unrated, but would have sub-investment grade ratings if they were rated.  
18 S&P Global Ratings, CLO Spotlight: U.S. CLO Defaults As Of August 15, 2022, available at 
https://www.spglobal.com/ratings/en/research/articles/220323-clo-spotlight-u-s-clo-defaults-as-of-march-17-2022-12081628 (last 
accessed March 26, 2023). 
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cumulative default rate of 0.086%).19 As Figure 1 illustrates, when charted, it is nearly impossible to 
identify any CLO defaults in the sea of performing CLO notes.  

Importantly, as Figure 2 demonstrates, all CLO default rates are markedly below that of 
equivalently rated corporate bonds. At every level of the rated securities, 1.0 CLO default rates – which are 
final and fixed – are a fraction of corporate default rates. In fact, at their highest, CLO tranche default rates 
are half that of the equivalently rated corporate bonds. This demonstrates that CLO ratings are very 
conservative when compared to single-exposure corporate credit ratings and, in effect, investors are more 
likely to get their money back than if they invested in equivalently rated corporate bonds. It is difficult to 
see any conflict in that relationship. 

 
19 Since the 2.0 CLOs are still active and continue to be issued, it is theoretically possible that their default rates might increase. 
However, 2.0 CLOs also have more protections in place; relative to the 1.0 CLO generation, 2.0 CLOs’ documentation is generally 
tighter, and each tranche typically has more subordination. 
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C. The Proposed Rule as Constructed Would Materially Impair the Well-Performing 
CLO and Loan Asset Class 

In a future letter, the LSTA will discuss in detail the harms and challenges that the Proposed Rule 
would impose on CLO arrangers, managers and investors, and the borrowers that receive substantial 
financing from CLOs. The Proposed Rule is so broadly worded as to throw into doubt even the most basic 
activities of any firm that is involved in the CLO market and engages in even the most benign loan-related 
activities such as portfolio management, trading and loan management. The inability to rely on classic 
information barriers exacerbates these challenges. Moreover, there are many everyday activities that cannot 
be walled off because they are not conflicted transactions in any normal sense of the term but are potentially 
captured in the Proposed Rule.  

D. The Costs of the Proposed Rule Outweigh Any Perceived Benefit  

Considering the short comment period, the LSTA is only able to focus on the impact on CLO 
managers and, consequently, on the US companies that rely on them. We may expand upon our analysis in 
later comment letters. 

As a baseline for any analysis, it is critical to understand the important role that CLOs play in 
providing financing to leveraged companies. CLOs hold approximately 68% of the outstanding $1.4 trillion 
in leveraged loans to US leveraged companies.20 CLOs are long-term, match-funded lenders, whose 
indentures are governed by a suite of publicly known tests and whose managers owe a fiduciary duty to the 
CLO. Many asset management companies that manage CLOs often employ other strategies managed by 
different personnel who have fiduciary duties to investors in those strategies. These other management 
strategies may include, for example, risk-mitigating hedging, long-short strategies and investments in other 
parts of the corporate obligors’ capital structure. The managers of these strategies and the portfolio 
managers working on the CLOs may know little about each other’s business, but they would be swept up 
in the Proposed Rule as written, with its consequent exorbitant costs.  

The costs of the Proposed Rule will be borne by CLO managers and investors (and the many 
companies that rely upon CLOs for financing), even as the Commission itself appears uncertain that there 
is any benefit in the Proposed Rule itself. The Commission repeatedly noted that the securitization market 
has changed since the pre-Dodd Frank era, in part due to regulation. The Commission acknowledged that 
“despite the increased scrutiny at that time, we do not have data on the extent of securitization participants’ 
participation in ABS transactions that are tainted by material conflicts of interest following the financial 
crisis of 2007-2009.”21 Underscoring this point – and how incentive structures disincentivize securitization 
participants from engaging in conflicted transactions – the Commission concluded a review of current 
practices by noting that:  

“Thus, as a baseline matter, securitization participants may be incentivized to avoid conflicts of 
interest and make assurances to ABS investors about the absence of such conflicts of interest, which 
might serve as a signal to some investors that securitization participants have investors’ interest in 

 
20 Refinitiv LPC’s Leveraged Loan Monthly, February 2023, page 26-27. 
21 Proposing Release at 9713. 
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mind while facilitating ABS transactions and might increase investor participation in such deals; 
however, it may be difficult for investors to assess the credibility of those assurances.22  

We preliminarily believe that this is the current market equilibrium due to market participants’ 
obligation to comply with the existing rules and to reputational incentives. However, we do not 
have data on actual incidence of conflicted transactions, and it is possible that such transactions 
continue to occur.”23 

While the Commission has no data on conflicted transactions, we believe that in the case of the 
closely-watched CLO market, there simply have not been CLOs structured or managed to fail. This is 
supported by extensive information made available to investors, incentive structures that align manager and 
investor interests and a very transparent asset class – and validated by CLOs’ extraordinarily low default 
rates over decades. Taking the Commission’s observations one by one as they apply to the CLO market: 

 The Commission evinced concern about information asymmetries, stating that “securitization 
markets are characterized by information asymmetries between securitization participants and 
investors in the ABS, who are the ultimate providers of credit, and such information 
asymmetries may give rise to two groups of adverse effects.”24 However, the Commission later 
noted that a “way to partially offset information asymmetries is to require securitization 
participants to have robust disclosures of information about ABS deals or individual assets.”25 
Investors in a CLO receive an extraordinary amount of information on the vehicle’s assets and 
performance on a monthly basis in the “trustee” report. We have included a copy of a trustee 
report as Appendix A to this letter so that the Commission can review the remarkable 
transparency that CLO investors enjoy.  

 The Commission noted that “those [securitization participants] that are not subject to the 
requirements of the Volcker Rule could incur larger initial compliance costs.”26 Generally, 
CLO managers are not subject to the Volcker Rule requirements and therefore will incur larger 
initial compliance costs.  

 The Commission acknowledged that “larger entities with multiple business lines could have, 
as a result of their structure, unavoidable material conflicts of interest and such entities might 
abandon their participation in securitizations to avoid violating the re-proposed rule.”27 Nearly 
all managers, arrangers and other CLO securitization participants – whether large or small – 
have multiple lines of business, may have risk-mitigating hedges or long-short strategies in 
other business lines, and thus may have to either comply with an extraordinarily burdensome 
new set of requirements or abandon one or the other lines of business.  

 Finally, the Commission noted that “[t]he magnitude of economic benefits from a reduction of 
these costs may be dampened to the degree that market participants already avoid such material 
conflicts of interest.”28 Clearly, between information disclosure, alignment of incentives and 

 
22 CLOs’ trustee reports, with their voluminous information, clearly demonstrate investors’ ability to assess the credibility of CLO 
participants’ assurances and should assuage any lingering questions the Commission might have.  
23 Id. at 9713 (emphasis added). The Commission appeared to recognize that securitization participants already are incentivized to 
avoid conflicts, they have no evidence of conflicted transactions since Dodd-Frank but may be implementing the entire Proposed 
Rule as written simply to help some investors “assess the credibility of those assurances.” 
24 Id. at 9714. 
25 Id. 
26 Id. at 9718. 
27 Id. 
28 Id. at 9716. 
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transparent holdings of equally transparent leveraged loans, CLOs have already avoided these 
material conflicts of interest. The historical performance of CLOs bears this out.  

Ultimately, CLOs’ characteristics have led to a long-term default rate that is far below nearly every 
other equivalently rated investment asset class. If CLOs were structured or managed to fail, they have failed 
spectacularly at failing.  

Moreover, the costs of the Proposed Rule do not end with CLO arrangers, managers and their 
investors. The Commission acknowledged that there will be a broad market impact that will affect a number 
of market participants, stating that “[t]he proposed requirements would affect ABS market participants, 
including securitization participants and investors in ABS, and would indirectly affect loan originators, 
consumers, and businesses that seek access to credit.”29  

With such a short comment period, it is impossible to offer the Commission a detailed cost-benefit 
analysis to assist it in its decision making. However, we do believe that the costs estimated by the 
Commission are implausibly low30 and that the impact on companies that rely on CLOs will be substantial. 
As an example, banks found complying with the Volcker requirements very expensive and burdensome. 
As noted in the Proposing Release, certain requirements of the Proposed Rule are similar to requirements 
under the Volcker Rule;31 however, we note that these requirements in the Proposed Rule would apply 
across the board, including to smaller CLO managers that simply cannot afford the additional costs.32 Such 
CLO managers would likely be forced to choose between the CLO business and other business lines at their 
institutions and this could be devastating to the companies that rely on CLOs for financing. 

CLOs currently provide more than $980 billion of financing to companies.33 With regulatory 
burdens and costs increasing markedly, as an example, if just 10-20% of CLO managers exited the business, 
this could easily lead to a decline of $100 billion or more of financing for leveraged companies. 

Moreover, considering the other rules being proposed simultaneously that would have a dampening 
effect on the market, we do not believe that there is an easy replacement for the CLO credit source. First, 
the Private Funds Disclosure Rule would increase the costs of other private funds that purchase leveraged 
loans, meaning that they are unlikely to step into the breach.34 Loan funds also are unlikely to step into the 
breach if the Commission’s Liquidity Risk Management Rule is finalized as proposed, as that proposed rule 
makes the open end loan fund business untenable. Not only would the Liquidity Risk Management Rule 
prevent open end loan funds from purchasing new loans, but it would actually force nearly $100 billion to 
be sold in a “fire sale” process – likely at the same time that the Private Funds Disclosure Rule and the 
Conflicts Rule would decimate demand by other buyers. The intersection and unintended multiplier effect 
of all these rules could seriously and dramatically reduce the availability of credit for leveraged companies. 

 
29 Id. at 9711 (emphasis added). 
30 Id. at 9717 (estimating total annual direct compliance cost to be $27,324,000). 
31 Id. at 9718. 
32 The Commission acknowledged this point in the Proposing Release when it states that “[securitization participations] that are 
not subject to the requirements of the Volcker Rule could incur larger initial compliance costs.” Id. 
33 Refinitiv LPC’s Leveraged Loan Monthly, February 2023, page 26.  
34 Moreover, if the Private Funds Disclosure Rule does not exclude CLOs, it would increase the cost of issuing CLOs materially 
and thus make CLOs even more unattractive to manage. (For details, see the LSTA’s comment letter on the Private Funds 
Disclosure Rule, dated April 25, 2022, available at https://www.sec.gov/comments/s7-03-22/s70322-20126974-287469.pdf.) This 
would further incentivize multi-strategy investment management firms to shut down the CLO line of business.  

 



11

Furthermore, in the case of the Proposed Rule, even the Commission does not appear certain that there is a 
problem to solve at this very considerable cost.

IV. Conclusion

The LSTA and its members agree that securitizations should not be structured to fail. However, 
CLOs clearly are not structured to fail; this is amply demonstrated by the negligible defaults suffered in 
CLO notes over the nearly 30 years they have been in existence. The Proposed Rule would impose 
considerable cost on CLO participants, the leveraged loan market and the many companies that rely on 
financing from CLOs – all to “solve” a problem that does not exist.

While this letter seeks to introduce some of the harms that the Proposed Rule would inflict on the 
CLO market, upcoming letters will detail these impacts in detail and will propose alternative, less 
disruptive, solutions. 

The LSTA appreciates this opportunity to comment and stands ready to provide more information 
either before or after the subsequent letters are submitted.

Sincerely,

Meredith Coffey

Executive Vice President – Research, Co-head of Public Policy

Elliot Ganz

Head of Advocacy, Co-head of Public Policy
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App. B-1 

Appendix B 

Refinitiv LPC’s Leveraged Loan Monthly, February 2023 
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