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September 20, 2017
Via e-mail: rule-comments@sec.gov
Chair Jay Clayton
U.S. Securities and Exchange Commission
100 F Street, NE
Washington, DC 20549
Re:

Comments on Standards of Conduct for
Investment Advisers and Broker-Dealers

Wells Fargo & Co. (“Wells Fargo”) commends the Securities and Exchange Commission
(“SEC” or “Commission”) for requesting public comment on standards of conduct for
investment advisers and broker-dealers (the “Request for Comment”). We hope our comments
below reiterating our long-held support of a best interest standard of conduct for the provision of
personalized investment help inform the Commission’s ongoing assessment of investment advice
standards.
Wells Fargo is one of the largest wealth management, brokerage, recordkeeper and
retirement providers in the United States. This places us in a unique position to provide insight
into how financial regulation may impact the ability of ordinary Americans to save and invest.
Furthermore, as a leading provider of financial solutions to millions of people of varying means
and needs, we are committed to providing individuals and their families with the advice and
guidance they need to plan and save for their future.
Executive Summary
Retail investors deserve a best interest standard of conduct when receiving personalized
investment advice. We have been consistent on this point in our comments to the SEC 1 and the
Department of Labor (“DOL”), concerning its definition of the term “fiduciary” and related
exemptions (collectively, the “Fiduciary Rule”), since 2010. 2
We have found and studies show that Americans working with an investment
professional generally save more, 3 enjoy greater investment returns 4 and have greater wealth at
retirement than those who do not. 5 Investment professionals add significant value in helping
clients understand their goals, develop financial strategies to achieve those goals and,
importantly, to adhere to those strategies during times of uncertainty. 6 Therefore, it is critical
that the SEC discourage regulations that eliminate or reduce investor access to investment
professionals.
Unfortunately, to this very point, multiple regulators, including the DOL and the State of
Nevada, have added new and different standards of conduct on the provision of investment
advice. The existence of different standards of conduct across accounts and state-lines is already

Chair Clayton
September 20, 2017
Page 2 of 14

harming investors as financial services providers have mitigated their associated risks by limiting
access to financial information and advice as well as to certain products and services.
The DOL’s current re-examination of its Fiduciary Rule provides the Commission with
the opportunity to take the lead to address these harms. 7 The SEC’s unique position within this
nation’s regulatory framework, with jurisdiction over both retirement and non-retirement
accounts, makes it the only regulator that can formulate a best interest standard of conduct that
ensures retail investors’ interests are always put first, while preserving investors’ access to the
financial information and advice and the products and services they need to achieve their savings
goals.
To accomplish this objective, we recommend the SEC establish and enforce a best
interest standard of conduct for broker-dealers when they provide personalized investment
advice to retail investors that is aligned with the standard of conduct applicable to registered
investment advisers. Essential to the SEC establishing such a standard is coordinating with the
DOL during its reexamination of the Fiduciary Rule to either:
(1) Create a prohibited transaction exemption for broker-dealer recommendations to retail
investors in non-discretionary brokerage accounts subject to a best interest standard of
conduct by another federal regulator, such as the SEC (or the Financial Industry
Regulatory Authority (“FINRA”)), or
(2) Facilitate the establishment of a best interest standard of conduct for broker-dealers
by streamlining the Fiduciary Rule’s Best Interest Contract (“BIC”) Exemption such that
exemptive relief is based principally on the BIC Exemption’s Impartial Conduct
Standards. 8
Either of the above exemptions would ensure retail investors retain access to the personalized
assistance of an experienced investment professional and restore regulation and enforcement of
financial services providers to their primary regulators. Furthermore, given the DOL’s reexamination of the Fiduciary Rule, the Commission’s involvement can help assure that the
standard of conduct for broker-dealer recommendations does not revert to the suitability standard
that continues to govern recommendations made to investors in non-retirement accounts. 9
In our opinion, all investors should be given protections that are consistent with the
Impartial Conduct Standards. As such, we recommend that under any circumstance, the
Commission formulate a best interest standard of conduct for all accounts at broker-dealers
based on the DOL Fiduciary Rule’s Impartial Conduct Standards. The resulting standard would,
in conjunction with the approaches to exemptive relief outlined above, eliminate the investor
confusion created by separate standards of conduct for retirement and non-retirement accounts as
well as ensure investors receive the following protections:
▪

Advice is in the best interest of the retail investor, meaning broker-dealers must
act with care, skill and prudence and without regard to their own financial
interests,

▪

No more than reasonable compensation is charged, and

▪

Materially misleading statements are avoided.
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These standards should be accompanied by enhanced up-front disclosures, similar to the
current Form ADV. Such a principles- and disclosure-based standard of conduct in combination
with either of the new exemptions described above could reshape the market dynamics that are
currently negatively affecting investors as a result of the uncertainties created, in general, by the
DOL Fiduciary Rule and, in particular, by the BIC Exemption. Furthermore, the resulting
standard of conduct would be consistent with the decades-old standard of conduct for registered
investment advisers, which requires duties of loyalty and care, reasonable fees and up-front
disclosure, and would give retail investors the “clarity and consistency” the Commission seeks to
provide. 10
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Discussion
1.

The Changing Regulatory Environment Is
Harming Retail Investors (Question Nos. 1 & 4-7)

In the absence of SEC action and regulatory coordination, the standards of conduct for
investment advice are, to the detriment of investors, only becoming more disparate. Multiple
regulators, including individual states, have changed, or are contemplating changes to, standards
of conduct for investment advice, each with their own compliance requirements and market
impact. The result is, as Chair Clayton recently remarked, “we’re in a position where we could
have different standards for the individual investor – that doesn’t seem right.” 11 In fact as many
as six or more standards of conduct can apply to investment advice provided by an investment
professional for a single customer. 12 These differences are based on whether a financial advisor
provides investment advice concerning assets in (1) an employer plan, (2) an individual
retirement account (“IRA”) or (3) a taxable account. Each of the three account types is then
subject to different standards of care based on whether the account is serviced by (1) a brokerdealer or (2) a registered investment adviser.
A.

The Impact of the DOL Fiduciary Rule on the Marketplace

Developments in the market for retirement savings services and products since the
Fiduciary Rule’s issuance have reinforced our initial concern that this regulation would cause
“investors, particularly middle-class savers, [to] receive less individualized retirement education
and have fewer choices when preparing for retirement.” 13 We have seen our concern borne out
as financial services providers have responded to the Fiduciary Rule, and the higher costs and
litigation risks it poses, by limiting the availability of professional investment advice, eliminating
service model choices and narrowing the range of products available to retail investors. 14 We
described these changes in detail in two recent letters to the DOL. 15
These limits on available retirement services are principally due to the litigation risks
created by the Rule’s BIC Exemption and Class Exemption for Principal Transactions in Certain
Debt Securities between Investment Advice Fiduciaries and Employee Benefit Plans and IRAs
(“Principal Transactions Exemptions”). In order to avail themselves of the BIC and Principal
Transactions Exemptions, broker-dealers are required to agree to certain contractual provisions
and warranties. This requirement was created to address the DOL’s limited enforcement
jurisdiction over IRAs, 16 but the imposition of new contractual provisions and warranties has
undermined the certainty of established dispute practices and exposed broker-dealers to
uncertain, and potentially significant, litigation risks.
In an effort to minimize these risks and to cover their associated costs, financial services
providers have increased account minimums for commission-based accounts, encouraged
investors to move to asset-based advisory arrangements, reduced their product platforms and, in
some cases, eliminated commission-based accounts altogether. These changes are particularly
harmful for small balance, buy-and-hold retirement savers. In sum, the Insured Retirement
Institute estimates that approximately 70 percent of investment professionals will disengage with
at least some lower balance retirement savers because of the Fiduciary Rule. 17
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B.

The Proliferation of Other Standards of Conduct

The issue of inconsistent standards of conduct is only becoming more complex and
urgent as more regulators become involved. For example, the State of Nevada recently adopted
a new fiduciary duty pertaining to “financial planners,” which includes broker-dealers. 18 Other
states are indicating that they may soon follow the course set by Nevada. 19 Furthermore, the
CFP Board, which is a non-profit, non-regulatory organization, has sought comment on proposed
changes to its standards of conduct, including the expansion of fiduciary duty to cover all
financial advice by professionals holding the CFP® designation. 20 These conduct standards
differ significantly from the standard of conduct applicable to investment advisers registered
under federal and state securities laws; 21 the duty of fair dealings under the Securities Exchange
Act of 1934 and FINRA rules applicable to broker-dealers; 22 and the Impartial Conduct
Standards related to the DOL’s Fiduciary Rule, which apply only to retirement accounts. 23
Problematically, these new standards of conduct are specific to a type of account (e.g.,
only retirement accounts), select investment professionals (e.g., only CFP® certificants) or
persons in a particular jurisdiction (e.g., residents of Nevada). This is particularly troublesome in
that investors do not expect that the standards of conduct to which their investment professional
is held should differ based on account type, any professional designation their investment
professional may hold or where they live in the United States. 24
Inconsistent standards of conduct can also confuse even the most compliant-oriented
investment professional and, as the reaction to the DOL Fiduciary Rule illustrates, financial
services providers will attempt to mitigate the risks associated with multiple standards of conduct
by limiting the availability of advice and choice. 25 As noted above, these changes are already
harming retail investors as financial services providers narrow their range of services and
product platforms to comply with the most restrictive regulatory standard and raise account
minimums and fees to cover increased costs. The ultimate impact of this trend will be that the
rules governing significant parts of the financial marketplace will be determined not by the SEC
but by other regulatory bodies.
2.

The Need for SEC Action (Question Nos. 9, 10, 15 & 17)

We hope the SEC’s Request for Comment is recognition there is only a short window of
opportunity for the SEC to act on this critical issue and to resolve the market dynamics already
adversely affecting retail investors. Unless there is swift action by the Commission, the DOL
will have effectively assumed the SEC’s role as the primary regulator for oversight of
personalized investment advice for retirement accounts. Most importantly, the opportunity for
the SEC to influence regulation that according to Chair Clayton “may have significant effects on
retail investors and entities regulated by the SEC” will have passed. 26
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A.

The SEC Is Best Positioned to Create a Best Interest Standard of Conduct

The breadth of SEC experience in protecting investors and maintaining fair, orderly and
efficient markets, as well as its responsibility for overseeing both broker-dealers and registered
investment advisers, positions the Commission as the only regulator that can address the investor
issues detailed above and establish a best interest standard of conduct for the provision of
personalized investment advice. Congress was aware of the SEC’s unique role when it asked the
SEC to study and consider rulemaking regarding the obligations of broker-dealers and registered
investment advisers in Section 913 of the Dodd-Frank Wall Street Reform and Consumer
Protection Act (“Dodd-Frank Act”).
We believe a best interest standard of conduct for all accounts at broker-dealers based on
the DOL Fiduciary Rule’s Impartial Conduct Standards would be consistent with Section 913’s
requirement that the standard of conduct for broker-dealers be “no less stringent” than the
existing standard for registered investment advisers. 27 The establishment of such a standard of
conduct, either through Commission rulemaking or via a directive to FINRA to amend its
Suitability Rule, 28 would align the basic principles of the standards of conduct for broker-dealers
and investment advisers without altering the rules applicable to advisory relationships under the
Investment Advisers Act of 1940.
In addition, this course of action would acknowledge the inherent differences between the
activities and practices of broker-dealers and registered investment advisers, which have the
potential to benefit investors. 29 For example, commission-based accounts can be the most costeffective option for investors who trade relatively infrequently. In addition, allowing brokerdealers to effect trades on a principal basis provides investors with a wide range of fixed income
securities offerings and liquidity for these positions, including situations where there are limited
markets for the underlying securities.
We encourage the Commission to coordinate its efforts with the DOL. We noted that
Chair Clayton and DOL Secretary Alexander Acosta have agreed “to engage constructively” to
develop solutions to the standard of conduct issue. 30 The opportunity for the SEC and the DOL
to harmonize the standard of conduct for broker-dealers across retirement and non-retirement
brokerage accounts is one of the principal reasons we asked the DOL for an extension of its
January 1, 2018 applicability date for certain provision of the BIC Exemption, Principal
Transactions Exemption and Prohibited Transaction Exemption 84-24.31
B.

How the SEC Could Coordinate with the DOL

We are largely in agreement with the standard of conduct outlined in the SEC’s 2013
request for information and have been supportive of the basic tenets of the DOL Fiduciary Rule’s
Impartial Conduct Standards, with which financial services providers began complying on June
9, 2017. As such, our suggestions are designed to minimize the compliance burden of any SEC
rulemaking and still result in a workable best interest standard of conduct for broker-dealers.
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Two possible formulations of an exemption that could result from SEC and DOL
coordination related to the Fiduciary Rule and still put investors’ interests first are:
1. Create an Exemption for Accounts Subject to a Best Interest Standard
The SEC could work with the DOL to create a prohibited transaction exemption for
brokerage accounts, including IRAs, subject to a best interest standard of conduct for the
provision of personalized investment advice under the regulatory jurisdiction of the SEC (or
FINRA) at the same time as the SEC creates such a standard for non-retirement accounts. For
example, the SEC could instruct FINRA to amend its Suitability Rule to include a best interest
standard that mirrors the elements of the Impartial Conduct Standards (with the minor
modifications suggested below). The DOL could then provide that the application of and
compliance with this standard of conduct would be sufficient to meet the requirements of a
prohibited transaction exemption.
2. Revise the BIC Exemption to Permit Broad Adoption of the Impartial Conduct Standards
The SEC could coordinate with the DOL to streamline the BIC Exemption such that
exemptive relief is based principally on a revised version of the Impartial Conduct Standards
with enforcement through existing processes and without a contract requirement. Such
coordination to adopt and then enforce a modified version of the Impartial Conduct Standards
will mitigate the overlap between regulatory frameworks under the Fiduciary Rule without
removing or diluting any of the current investor protections and reduce the litigation risks created
by the current BIC Exemption, which are leading to reduced access to investment advice and
choice.
The creation of either alternative best interest exemption, when combined with SEC
action to establish a best interest standard of conduct for all brokerage accounts, would benefit
retirement and non-retirement retail investors by providing a uniform standard of conduct for
personalized investment advice provided by broker-dealers without sacrificing or weakening
investor protections. Both approaches also have the enduring flexibility to promote and adapt to
marketplace innovation and would be aligned with the standard of conduct for registered
investment advisers. Further, enforcement for either alternative would be achieved through
current regulatory oversight activities and through established dispute resolution practices for
customer grievances. 32
C.

How the SEC Could Coordinate with States

The SEC should also coordinate with state regulators through the North American
Securities Administrators Association (“NASAA”) in accordance with Section 19(d) of the
Securities Act of 1933. This coordination could achieve the Section 19(d)(2)(B) policy aim of
“maximum uniformity in Federal and State regulatory standards,” which should include a
harmonized standard of conduct for broker-dealers across states.
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3.

Principles-Based Approach to Developing a Standard
Of Conduct Is Most Appropriate (Question No. 8)

We believe a standard of conduct that includes the following principles will be flexible
enough to accommodate new service models and products, such as the continued development of
robo-advice platforms, while ensuring that retail investors receive investment advice that is in
their best interest:
Best interest standardInvestment advice will be provided that is in the best interest of the client. This
advice must consider the investor’s investment profile as well as product- or
strategy-related factors in addition to cost, such as the product’s or strategy’s
investment objectives, characteristics (including any special or unusual features),
liquidity, risks and potential benefits, volatility and likely performance in a
variety of market and economic conditions without regard to the financial or other
interest of the investment professional providing the advice.
This formulation of the best interest standard retains the “without regard to the financial
or other interest of the broker, dealer, or investment adviser providing the advice” requirement of
Section 913 of the Dodd Frank Act and is consistent with the fiduciary duty applicable to
registered investment advisers. 33 At the same time, the standard makes clear that broker-dealers
can recommend a product or service that is in the investor’s best interest, whether it is the least
expensive option or not, which is critical for application of the standard to broker-dealers.
This approach also aligns the best interest standard with existing regulations and ensures
that brokerage accounts continue to be viable options for investors. For example, the language
reflects FINRA guidance regarding its Suitability Rule. This includes Regulatory Notice 12-25
in which FINRA provides a list of the appropriate factors to be considered in making a
recommendation and to ensure brokers “make only those recommendations that are consistent
with the customer’s best interests.” 34 The above language also mirrors DOL guidance that “[a]
responsible plan fiduciary should not consider any one factor, including the fees or compensation
to be paid to the service provider, to the exclusion of other factors.” 35
Reasonable CompensationAn asset will not be recommended if the total amount of compensation anticipated
to be received by the investment professional will exceed reasonable
compensation (i.e., compensation that is normally charged for similar transactions
in the marketplace).
The definition of “reasonable compensation” as “compensation that is normally charged
for similar transactions” is consistent with DOL guidance 36 and FINRA rules, 37 and is in line
with standards for reasonable fees applicable to registered investment advisers. 38 Again, we
believe that to the extent practicable, the terms used should be consistent with existing
regulations.
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Misleading StatementsStatements about an asset, fees, material conflicts of interest or other matters
relevant to a client’s investment decisions will not be misleading.
Finally, the prohibition on misleading statements is a straightforward element of the
standard of conduct with which no financial services provider could reasonably disagree and is
consistent with existing FINRA rules 39 and Employee Retirement Income Security Act of 1974
(“ERISA”) fiduciary duty 40 as well as the standard of conduct applicable to registered
investment advisers. 41
4.

When the Standard of Conduct Should Apply (Question Nos. 13 & 14)

The standard of conduct should apply when a retail investor materially relies on
personalized investment advice and the investment professional or his or her firm receives
compensation for that advice (but may be limited in scope thereafter as agreed to by the retail
investor). Most logically, this would occur at the time an account is opened or a product is
purchased by an investor. This means that access to investment, distribution and other assistance
would be preserved while investors are protected through the application of a best interest
standard of conduct when the investor opens an account, deposits funds, acquires a specific
product, enters into a mutually agreed upon fiduciary relationship with an investment
professional or reviews specific investment recommendations from the investment professional.
This application of the standard of conduct in this manner is consistent with FINRA
guidance concerning its Suitability Rule, which states that the rule applies to recommendations to
a “potential investor” who then becomes a “customer.” Thus, the Suitability Rule’s investor
protections extend to prospective clients if that individual executes transactions through the
broker-dealer that made the recommendation or if the broker-dealer receives or will receive
compensation as a result of the transaction. 42 Under this guidance, financial services providers
do not escape liability for a recommendation made prior to account opening but later
implemented at or after account opening. 43
On the other hand, and as set forth in our 2013 letter to the Commission, 44 a fiduciary
standard of conduct should not apply to activities that have not been traditionally considered
personalized investment advice, including sales and marketing efforts, transactions among
institutional investors or financial intermediaries, investment education, general information
about a firm’s products and services, transactions undertaken by investors independently (e.g.,
via on-line services), affiliate referrals and non-securities products (e.g., fixed annuities, bank
deposits, CDs, futures or commodities).
Establishing a bright line for when the standards of conduct apply encourages the free
flow of information between a retail investor and an investment professional and provides retail
investors with the ability to access information about the products and services available to them.
This should include access to asset allocation models and interactive investment materials with
specific plan investment alternatives. Such an approach would be consistent with long-
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established securities regulations regarding investor education, including FINRA rules 45 and
DOL guidance. 46
5.

Disclosure Should Be Part of the Standard of Conduct (Question Nos. 2, 8 & 17)

Any potential SEC action should also include disclosures-based elements. In 2013, the
SEC sought comment on a general relationship guide akin to Part 2A of Form ADV, the form
registered investment advisers currently provide to advisory clients. We continue to support this
proposal and recommend retail investors receive a straightforward disclosure containing a:
▪

▪
▪
▪

Description of fees and the scope of services,
Disclosure of material conflicts of interest,
Disclosure of proprietary or other limited ranges of products, and
Disclosure of the circumstances in which principal trades may take place.

Furthermore, retail investors should be informed of the right to obtain complete information
about the direct fees currently associated with their investments. This disclosure could take a
form similar to the current ERISA Section 408(b)(2) disclosure.
6.

Enforcement of the Standard of Conduct (Question No. 11)

Responsibility for enforcing this principles- and disclosure-based standard of conduct
should reside with SEC and/or FINRA. This includes the Commission’s and FINRA’s robust
examination, oversight and enforcement regime, which has no corollary under the DOL
regulation. The focus in such an approach would be solely on protecting the interests of all
investors as opposed to Fiduciary Rule’s reliance upon litigation, which, by its nature,
disproportionately benefits those who pursue claims. Furthermore, the continued oversight of
personalized investment advice by financial services providers’ primary regulators will minimize
the risk mitigation strategies that financial services providers have adopted in response to the
litigation potential of the Fiduciary Rule.
Conclusion
We recommend the SEC work with the DOL to modify the Fiduciary Rule’s Impartial
Conduct Standards to permit the establishment of a uniform best interest standard for brokerdealers that:
▪

Requires personalized investment advice rendered for a fee be in the best interest
of the investor;

▪

Ensures compensation is reasonable with respect to services provided;

▪

Mandates disclosure of fees and material conflicts of interest (via a Form ADV
Part 2-like relationship guide and ERISA § 408(b)(2)-like direct fee information);
and

▪

Holds advice providers accountable through a common dispute resolution process.
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We thank the SEC for this opportunity to respond to the Request for Comment. We
restate our desire to stay engaged with the Commission on this important topic and stand ready to
work with the SEC to achieve a workable outcome for retail investors. If you would like to
further discuss any of Wells Fargo’s comments, please contact Robert J. McCarthy, Director of
Regulatory Policy for Wells Fargo Advisors, at
or
(
.
Sincerely,

David Kowach
Head of Wells Fargo Advisors
Wells Fargo & Company
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